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5lL1tllltdn: 
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TITLE NINTH. 

CIVIL RIGHTS AND REMEDIES. 

Chap.81. Commencement of civil actions, indorsement and service of writs, attnch-
ment of property, and limitation of civil actions. 

82. Proceedings in civil actions in court. 
83. Justices of the peace, their jurisdiction, and proceedings in civil actions. 
84. Levy of executions on personal property. 
85. Bail in civil actions. 
86. Trustee prdcess. 
87. Action by or against executors and administrators. 
88. Partition of real estate by the supreme judicial court. 
89. Petitions and actions of review. 
90. Mortgages on real estate. 
91. Mortgages on personal property and liens on real and personal estate. 
92. Right of erecting mills, flowing lands, diverting water for supply of mills, 

and mode of obtaining damages therefor. 
93. Inquests of office and informations for intrusion. 
94. Forcible entry and detainer, and tenancies. 
95. 'Waste and trespasses on real estate. 
96. Replevin of beasts and chattels. 
97. Bastard children and their maintenance. 
98. Personal property seized, and lost goods, and proceedings thereon. 
99. Habeas corpus. 

100. Writ of audita querela. 
101. 'Writ for replevying a person. 
102. 'Wri ts of error and certiorari. 
103. Estates in dower and by curtesy, and actions of dower. 
104. Real actions. 
106. Limitation of real actions. 
106. The selection and service of jurors. 
107. Depositions. 
108. Reference of disputes by consent of parties. 
109. Timber and cord wood, how it lllay be disposed of in certain cases. 
1l0. Commissioners to take acknowledgment of deeds and other contracts, and 

depositions out of the state. 
lll. Prevention of frauds and peljul'ies in contracts, and actions founded 

thereon. 
112. Recognizances for debts. 
ll3. Relief of poor debtors. 
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CHAP.S1. 

REVISION SECOND. 

()lD.a]ltell.· st. 
COMMENCEMENT OF CIVIL ACTIONS; INDORSEMENT AND SERVICE 

OF WRITS; ATTACHMENT OF PROPERTY; ARRESTS j AND LIMIT
ATION OF CIVIL ACTIONS. 

ARTICLE 1. IVl'its and commencement of actions. 

Seet. 1. Forms of writs remain. May be changed by the supreme judicial court. 
2. Personal and transitory actions. 'Where bi'ought. If not so brought, writ to 

be abated. 
3. Exceptions. Actions on sheriff's bonds. 
4. Exceptions. Debt on judgment. 
6. Jurisdiction sustained if defendant's property is attached in the state. Fur

ther service; how made. 
6. Local and transitory actions, in which counties, towns, school districts, par

ishes and other corporations are parties; where brought. 
7. Actions for forfeitures; where brought. 
8. Justice actions against several defendants in the same or different counties; 

where brought. 

ARTICLE II. Wi'its, indorsements, and other t'eqltisites of. 

Sect. 9. What writs must be indorsed, if the plaintiff is not an inlmbitant of the state, 
or removes from the state. 

10. Liability of indorser; what, how established and enforced. 
11. New indorser required, if pending the suit he becomes insufficient, or removes 

from the state. 
12. Writs for civil actions; how signed, sealed and tested. 
13. 'Writs, original; how issued and how framed. 
14. Writs against corporations and persons not liable to arrest; how framed. 

ARTICLE III. The scrvicc of writs, attaohment of propcrty and disposal thereof. 

Scot. 15. Summons; separate to be left when attachment is made. 
l(). Summons; original how served. 
17. Service if defendan t is not an inhabitant, or has removed from the state. 
18. Order of notice made by any justice in vacation or term time, in any county. 

Order by justices and municipal and police judges. 
19. Service on a county. 
20. Service on a town or quasi corporation. 
21. Sel'vice on other corporations. 
22. Service on insurance companies out of the state. 
23. Service, time of, on corporations. 
24. Service on a co-defendant out of the state. 
25. Service defective or iusufficient; proceedings in case of. 
26. Name of defendant unknown, sued by assumed name. 
27. Attachment; personal property what. Attachment on justice writs in dif-

ferent counties. 
28. Attachment of real estate; how made. 
29. Attachment of equities of redemptiou; effect of if redeemed before levy. 
30. Attachment; registry of; how made; effect of. 
31. Attachment not valid unless the nature of the demand is substantially set 

forth in the declaration. 
32. Attachment; duration of, thirty days after judgment. Excepted cases. 
33. Attachment dissolved by final judgment for defendant. Final judgment de

fined. 
34. Attachment of certain property valid, thongh left with defendant. 
35. Attachment, how preserved when property cannot be removed. Town clerk 

to enter and file the return. 
36. Attachment, personal property exempted from. 
37. Attachment, real property exempted from. 
38. Attachment, proceedings requisite to secure the homestead exemption. 



PUBLIC LAWS. 5 

Sect. 39. Attachment, proceedings when the unexempted part is taken on execution. CHAP. 81. 
40. Attachment, interest of widow and minor children in exemptcd homesteacl. 
41. Attachment, lien of mechanics not defeated by such exemption. 
42. Attachment of shares in Il corporation. 
43. Attachment of franchise, &c. 
44. Attachment on same wtit in different counties by different officers. 
45. Attachment on writ of scirc facias. 
46. Attached personal property sold by consent. 
47. Attached living animals, goods liable to perish 01' be kept at great expense, 

appraised onreqllest of either party. 
48. Notice and procecdings in appraisal. 
49. Appraisers, how appointed. 
50. M<lde of appraisal; sale after; proceeds how di~posccl nf. 
61. Deliverecl to debtor if he give bond. 
52. Bond returned with writ; suit thereon. 
63. Proceedings in the suit. 
M. Money recovercd; how applied. 
65. Right by ptiority Df attachment preserved. 
6G. Suit upon the hond and interest of creditors therein. 
67. Right by priority in ease of salc preserved. 
68. Surplus proceeds may be attached in officer's hands. 
69. Attachcd property of part owners; defendant's share in; appraised. 
60. And delivered to the other owner on his bond. 
61. His lien thereon if he discharges the attachment. 
62. Restored to defendant if attachment is dissolved. 
63. Bond and proccedings thereon; how returned. 
64. Attachment of personal property, mortgaged, pledged and subject to lien, 

attaching crcditor mnst first pay snm dne· thereon. 
65. Mortgagee must rcndcr a trne account in six hoUl's after demand, of the snm 

dne. Liability if he fails so to do. . 
66. Attached property claimed by third persolls; sale of, if not replevied after 

ten days notice. 
67. Attachment o( certain rights of redeeming lands and other equitable inter-

ests in lands. 
68. Cross actions ami set off, when plaintiff is an inhabitant of another state. 
69. Same where several dcfendants. 
70. 'Yrit; in such cases how sened. 
71. Attached goods; on death of officer how disposed of. 
72. Attached goods replevied; how subject to fnrther attachment. 
73. Liability of plaintiff in replevin. 
74. Attachment, fnrther of gooc\s rcplevied or attached by an officer who dies, or 

is removed from office. 
75. Attachment; notice how given of snch. 
76. Attachment; limitation of right of. 
77. Attachment of personal property not dissolved by death of defendant, nnlClls 

his estate is insolvent. 
78. Attachment; officer to allow appraisement of. 
79. Attachment; officer to restore if commission of insolvency iSsnes. 
80. If he has sold the property, to be liablc for the proceeds. 
81. If procceds are paid to creditor he must refund. 
82. No set off against administrator's claim. 
83. Action by officer for taking property attached, not to abate by his death. Pro

ceedings if jUdgment is for plaintiff. 
84. Procccdings if jndgment is for defendant. 
86. Death of an officer pending a suit; the party in interest may prosecnte or 

defend. 
86. Attachments dissolyed by refcrcnce of all demands. 
87. Attachments dissolved also by amendment increasing the claim. 

AnTICI,E IV. Arrests. 

Sect 88. Arrests not to be made on certain days. 
89. Arrests; officers und soldiers exempt fr()ln, on training days. 
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CHAP. 81. Seat. 90. Electors on election days. 

Forms of writs 
remain, &c. 

R. S., c. 114, ~ 1. 

Personal and 
transitory 
actions, &c. 

R. S., c. 114, § 2. 
1856, c. 228. 

Exceptions. 
Actions on 
sheriff::!' bonds. 

R. S., c. 114, ~ 3. 

Exceptions, &c. 

91. No civil prooess to be served on Sunday. 

Alt'l'IOLB V. Limitation rif 1'el'sol1al actions. 

Sect. 92. ,Vhat actions must be cOlUmenccd within six ycars. 
93. Actions for escapc of prisoner within onc year; against sheriffs for negli-

gence, within foul' years. 
94. Actions for assault aud battery, and slander, within two years. 
95. Scire facias against bail t within one year, 
96. Actions against indol'sel's of writs, within one year. 
97. Exception of witnessed ancl bank notes. 
98. Exception of cases where a specific limitation is provided. 
99. Cases of open and mutual account. 

100. Saving of rights of infants and certain others. 
101. Generallimltation of twenty years. 
102. Saving in certain cases of failure of suits. 
103. Provision in case of the death of either party before the suit is commenced. 
104. Saving of the rights of alicn cneulies during a war. 
106. Limitation of suits by indivicluals for penaltics, and of suits and indictments 

by the state on penal statutes. 
lOG. Thc making of a writ with intention of sen'icc, is thc commencement of an 

action. 
107. Limitation extendccl in cascs of fraud. 
108. Renewal of promise must be in writing; such rcnewal by a joint contractor 

cannot affcct the liability of the other contractors. 
109. If the action is barred as to one defendant and not as to the others, what 

judgment is to be renclcrcd. 
110. Non joinder of defendants shan not abate the suit, if the action is barred 

against thc one not sucd. 
111. Effect of indorsement of partial payments. No promisor affected,. except 

those making the payments. 
112. Pesumption of payment after twenty years. 
113. Application of this chapter to set offs. 
114. Provision if defendant is out of the state. 

All'rICLE 1. TYr'its and commencement oj actions. 

SECT. 1. The forms of writs in civil actions remain as 
2 established; but the supreme judicial court by general rules 
3 may make such alterations therein for all courts, as changes 
4 in the law or other causes require. 

SECT. 2. When the parties reside in the state personal 
2 and transitory actions shall be brought in the county in 
3 which one of them li'les, when the plaintiff is not an inhabi-
4 taut of the state in the county where a defendant lives ex-
5 cepting process of foreign attachment, and when not so 
6 brought, on motion or iuspection by the court the writ shall 
7 be abated, and the defendant allowed double costs; except 
8 as is provided in the following sections. 

SEC'!'. 3. Actions on bonds given by sheriffs and coroners 
2 to the treasurer of the state shall be brought in the county, 
3 in which such sherifI' or coroner is commissioned to act. 

SECT. 4. All actions of debt founded on judgment 1'en-
2 dered by any court of record in this state may be brought 
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3 in the county, where the same was rendered, or in the county 
4 in 'which either of thc parties to such judgmcnt or his ex-
5 ecutor or administrator rcsides at the time of bringing the 
6 action. 

SECT. 5. In all actions cOlllmenced in any court proper to 
2 try the same jurisdiction shall bc sustained, if goods, estate, 
,3 effects or crcdits of any defcndant are found within this 
4 state and attached on the original writ; and service shall 
5 be made as providcd in the eighteenth section of this chap-
6, tel'. 

,SEW'. 6. Local and transitory actions shall be commenced 
2 and tried as follows; When both parties are countics in any 
3 county adjoining either; when a county is a plaintiff, if the 
4 defcndant lives therein, in any adjoining county; if he does 
5 ,not live therein, in thc county in which he does live; when 
6 a county is. defendant, if the plaintiff lives therein, in that 
7 county or in any adjoining county; if he does not live 
8 therein, in that county or in that in which he does live; 
9 when a. corporation is one party and a county the other, in 

10 any adjoining county; when both parties are towns, parishes 
11 or school districts, in the county in which either is situated; 
12 when one party is a town, parish, or school district, and the 
13 other some corporation or natural person, in the county in 
14 which either of the parties is situated or lives; but all ac-
15 tions against towns for damages by reason of defects in 
16 highways, shall be brought and tried in the county in which 
17 the to;'n is situated. All other corporations may sue and 
18 be sued in the county in which they have any established 
19 place of business, or in that in which the plaintiff or defend-
20 ant, being a natural person, lives. 

SECT. 7. When a forfeiture is recoverable in a civil action, 
2 it shall be brought in the county in which the offense was 
3 committed, unless a different provision is made in the stat-
4 ute imposing it; and if on trial it does not appear, that it 
5 was committed in the county where the action is brought) the 
6 verdict shall be in favor of the defendant. 

SECT. 8. Any action against two or more defendants re-
2 siding in different counties to be tried before a justice of the 
3 peace or municipal or police court may be brought in the 
4 county where eithcr resides, and the writ and execution shall 
5 be directed to and executed by the proper officers in each of 
6 such counties, but if there be but one defendant, such action 
7 shall be commenced in the county where he resides. 

7 
OHAP.81. 

R. S., c. 114, ~ 4. 

Jurisiliction 
snstaineil if 
defendant's 
prop~rty is 
n (tached in the 
state, &c. 

R. S., c. ]14, ~ 5. 

Local and 
transitory 
actions, in 
which counties, 
towns, school 
diRtricts, 
parishes and 
other corpOl'n
tionsl{\ l'o p;uties ; 
where bruught. 

R. S., c. 114, 
~ 6, 7, 8, 9, 10, 
11, ]2, 13. 
1849, c. 108. 

Actions for 
forfoitures ; 
whero brotlght. 

R, S., c. 114, 
1114. 

Justice actions 
against several 
defendants, &c. 

R. S., c. 114, 
p5. 
184~, c. 10, ~ 3. 
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~rhat writs 
must be 
indorsed, &c. 

R. S., c. 114, 
~ 16, 17. 

Liability of 
indorser, &c. 

R. S., c. 114, 
~ 18. 

New endor~ar 
required, &c. 

R. S., c. 114, 
~ 19, 20. 

''''rits for civil 
actions; how 
signed, scaled 
and tested. 

R. S., c. 114, 
~ 21. 

\Vrits ol'iginal ; 
how issued and 
how framed. 

R. S., c. 114, 
\\ 22,23. 

REVISION SECOND. 

ARTICLE II. W1'its, indorsment, and other requisites oj. 

SECT. 9. Every writ original, of scire facias, of error; of 
2 audita querela, petition for writ of certiorari, for review, or 
3 for partition, and bill in equity, shall before entry in court be 
4 indorsed by some sufficient inhabitant of the state, when the 
5 plaintiff or petitioner is not an inhabitant thereof; and if 
6 pending such suit the plaintiff or petitioner removes from 
7 the state, such indorser shall be procured on motion of the 
8 defendant or other party to the suit; but if one of two 
9 or more such plaintiffs or petitioners is an inhabitant of the 

10 state, no indorser shall be required except by special order 
11 of the court. 

SECT. 10. In case of avoidance or illability of the plaintiff 
2 or petitioner, the indorser is liable in an action on the case, 
3 brought within one year after the original judgment in the 
4 court, in which it was rendered, to pay all costs recovered 
5 against the plaintiff. A return upon the execution by an 
6 officer of the connty, where the indorser lives, that he has 
7 demanded of the indorser payment thereof, and that he has 
8 neglected to pay the same, or to show the officer personal 
9 property sufficient to satisfy the execution, or that he can· 

10 not find the indorser within his precinct, shall be conclusive 
11 evidence of his liability in the suit. 

SECT. 11. If pending any such suit or petition any such 
2 indorser becomes insufficient or removes from the state, the 
3 court may require a new and sufficient indorser tl),e defend· 
4 ant consenting, that the name of the original indorser shall 
5 be struck out; and such new indorser shall be liable for all 
6 costs from the beginning of the suit, as if he had been the 
7 original indorser; and if such new indorser is not provided, 
8 the action shall be dis!11issed and the defendant recover his 
9 costs. 

SECT. 12. All civil actions, except scire facias or other 
2 special writs, shall be commenced by original writs. Writs 
3 issued by a justice of the peace, or judge of a municipal or 
4 police court, shall be sealed and dgned by such justice or 
5 judge. 

SECT. 13. All original writs in the supreme judicial court 
2 may be issued by the clerk in term time or vacation and 
3 framed to attach the goods or estate of the defendant and 
4 for want thereof to take his body; or as an original sum· 
5 mons with or without an order to attach goods or estate. (a) 

(a) 31, Me. 9. 
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SECT. 14. In actions against corporations, and in other 
2 cases where goods or estate are attached and the defend· 
3 ant is not liable to arrest, the writ and summons may be 
4 combined in one. 

ARTICLE III. The service of writs, attachment of property, and 
disposal thereof. 

SECT. 15. When gqods or estate are attached on either of 
2 said writs, a separate summons in form by law prescribed 
3 shall be delivered to the defendant or left at his dwelling 
4 house or place of last and usual abode fourteen days before 
5 the sitting of the court, to which it is returnable, which shall 
6 be a sufficient service. 

SECT. 16. Where the process is by original sllmmons, 
2 wherein the law does not require a separate summons to 
3 be left with the defendant, the service shall be sufficient by 
4 reading the writ or original summons to the defendant, or 
5 by giving him in hand or leaving at his dwelling house or 
6 place of last and usual abode a certified copy thereof, four· 
7 teen days before it is returnable. (a) 

SECT. 17. If the defendant was never an inhabitant of this 
2 state or has remoyed therefrom, the summons where goods 
3 and estate are attached, or a copy of the original summons, 
4 as the case may require, shall be left with his tenant agent 
5 or attorney fourteen days before the sitting of the court. 

SECT. 18. When the goods or estate of any person not an 
2 inhabitant of the state and haying no tenant agent or attor-
3 ney therein are attached in any civil action, and in all other 
4 cases where the court orders notice, any justice of the court 
5 to which the writ or process is returnable may in vacation 
6 make his order by him signed on the back of the writ or 
7 process directing how the defendant shall be notified; or 
8 the court after entry may order such notice to the defend· 
9 ant as justice requires; and if such order is complied with 

10 and proyerl to the satisfaction of the C011l't, the defendant 
11 shall be held to answer to the suit as in other cases. Such 
12 order may be made by such justice in any county in which 
13 the court is in session. A justice of the peace or judge of 
14 a municipal or police court may in like cases and with the 
15 same effect order like no lice on any writ or process return· 
16 able or in actions pending before them. 

-------------

(a) 15, Me. 400. 
2 IX 
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CHAP. 81. 
Writs .~ainst 
corporations, &c. 
R. S., c. 114, 
~ 25. 

Summons; 
soparate to be 
loft wholl 
attachment is 
made. 

R. S., c. 114, 
~24. 

Summons; origi .. 
nal how Berved. 

R. S., c. 114, 
~26. 

Service if 
defendant is not 
an inhabitant, 
&c. 
It. S., c. 114, 
~ 27. 

Order of notice 
made by any 
justice, &c. 

R. S., c. 114, 
~ 28. 
1844, c. 86. 
1850, c. 154. 
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Service on a 
county. 
R. S., c. 114, 
§41. 

Servico on a 
town or quasi 
corporation. 

R. S., c. 114, 
§ 42. 

Service on other 
corporations. 

R. S., c. 114, 
~ 43. 

Service on 
in~urance 
companies out 
of tho state. 

184G, c. 186. 

Service time of, 
on corporations. 

R. S., c. 114, 
§ 44. 

Service on a 
co-defendant out 
of tho Btate. 

R. S., c. 114, 
§ 47. 

Service defective 
or insufficiont, 
hoc. 

REVISION SECOND. 

SECT. 19. When a suit is brought against a county, the 
2 summons shall be served by leaviug an attested copy thereof 
3 with one of the county commissioners or with their clerk. 

SECT. 20. In all suits against the inhabitants of any town, 
2 parish, religious society, 01' school district, the summons shall 
3 be served by leaviug a copy thereof with the clerk or one of 
4 the selectmen 01' assessors of the corporation sued, if there 
5 is any such officer; if not with a member of such corpora-
6 tion. 

SECT. 21. In suits against all other corporations however 
2 created the summons shall be served by leaving a copy 
3 thereof with the president, clerk, cashier, treasurer, general 
4 agent, or director, of the corporation sued; if there be no 
5 such officer or agent found within the county, where such 
6 corporation is established or where its records or papers 
7 are by law required to be kept, such copy may be left with 
8 any member thereof. (a) 

SECT. 22. In an action against an insurance company es-
2 tablished in any other state or country by an inhabitant of 
3 this state on a policy of insurance signed or countersigned 
4 by an agent in this state on property or lives within this 
5 state a summons in usual form or a copy of the writ and 
6 declaration delivered to the agent or attorney of the com-
7 pauy within this state or left at his last and usual place of 
8 abode shall be a sufficient service; or if such service is 
9 made upon the person, being an inhabitant of the state, who 

10 signed or countersigned the policy, on which such action is 
11 founded, it shall also be a sufficient service; but in either 
12 case the court may order further notice to be given to such 
13 company. 

SEC'I.'. 23. In all the cases mentioned in the four preceding 
2 sections the writ shall be served thirty clays before the sit-
3 ting of the court, to which it is returnable. 

SECT. 24. When an action is commenced against two or 
2 more persons on a joint obligation or contract, and anyone 
3 or more of them is not an inhabitant of the state and has no 
4 tenant agent or attorney in the state, service made on him 
5 as is provided in the eighteenth section of this chapter shall 
6 be sufficient, unlcss further notice is ordered by the court. 

SECT. 25. When the service of a writ is defective or insuf-
2 ficient by reason of some mistake of the officer or of the 
3 plaintiff, as to the place where, the time when, or the person 

(a) 16, Me. 370. 
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4 with whom, the summons or (lOPY should have been left, the 
5 court may order a new summons to be issued and served in 
6 such manner as they direct; and such service shall be as 
7 effectual as if made and retnrned on the original writ. 

SECT. 26. When the name of a defendant is not known to 

11 
CHAP. 81. 

R. S., c. li4, 
~ 48. 

Name of 
clefcndallt 

2 the plaintiff, the writ may issue against him by an assumed unknown, &0. 

3 name', and if duly served it shall not be abated for that 
R. S., c. 114, 

4 cause, but may be amended on such terms as the court shall ~ 49. 

5 order. 
SECT. 27. All goods and chattels may be attached and 

2 held as secnrity to satisfy the judg'ment for damages and 
3 costs, which the plaintiff may reeover, except snch as from 
4 their nature and situation have been considercd as exempted 
5 from attachment according to the principles of the common 
6 law as adopted and practiced in this state, and such as are 
7 hereinafter mentioned. Such personal property may be at· 
8 tached on writs or taken on executions issued by a justice 

Attachment; 
personal 
pl'oporty what, 
&c. 

9 of the peace or judge of a police or mnnicipal court in any R. s., c. 114, 
~,29. 

10 county; aud they may for that purpose be directed to the 1842, c.10, ~ L 

11 proper officer of such county by snch justice or judge. (a) 
SECT. 28. lYhen estates For a term 01 years are attached, 

J' Attachment of 

2 the attachment may be preserved as provided in section f,~~; ~~lt~'J:! 
3 thirty-five of this chapter. TVhen sold on e.wecniz'on they 
4 shall be advertised, sold, and conveyed as p~'ovided by 
5 sections thirty and thirty-three of chapter seventy-sit/). (b) 
6 All real estate liable to be taken in execution according to 
7 the provisions of chapter seventy-six may be attached on 
8 mesne process, and held as security for the purposes men· 
9 tioned in the preceding section. The officer in order to R. s., c. 114, 

10 make snch an attachment need not enter on such estate or ~ 30. 

11 be within view of it. 
SECT. 29. A right in equity of redeeming lands mortgaged 

2 or taken in execution may be attached on mesne process; 
3 and if before the levy of the execution the lands are reo 
4 deemed, or the incumbrance thereon is removed, the attach· 

Attachment of 
equities of 
redemption. 
Effect of, if 
}'edeemcd befor..e 
levy. 

5 ment shall hold the premises discharged of the mortgage or R. s., c. 114, 

6 levy as effectually, n,s if they had not existed and the pI' em· § 31. 

7 ises had been attached. 
SECT. 30. No attachment of real estate on mesne process Attachment; 

2 shall create any lien on such estate, unless the officer making' registry of, &0. 

(a) 7, Me. 232. 18, Me. 231, 25, ilIe. 176. 37, Me. 221. 31, ilIe. 152. 
(b) New provislOn. Estates for ninety-nine or more years are personal property. The pro"i~ 

sion is designed to preserve attachment on such estates, and to give better notice of sale and l\ 

better conveyance of title than is given for common personal prOperty. 
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R. S., c. 114, 
~ 32, 34. 

Attachment not 
valid, &c. 

R. S., c. 114, 
§33. 

Attachment, 
duration of, &c. 

R. S., c. 114, 
§35. 

Attachment 
di.,olv.d by 
final judgment, 
&c. 

R. S., c. 114, 
~ 36, 94. 

Attachment of 
certnin property 
valid, &c. 

R. S., c. 114, 
p7. 

REVISION SECOND. 

3 it within five days thereafter files in the office of the regis-
4 tel' of decds in the county or district, in whi.ch all or any part 
5 of said lands are situated, an attested copy of so much of the 
6 return made by him on the writ, as relates to the attachment 
7 together with the Jlames of the parties, the sums sued for, 
8 the date of the writ, and the court to which it is returnable. 
£) If the copy is not so filed within five days, the attachment 

10 shall take effect from the time it is filcd if before the entry 
11 of the action, although it may be after scrvice on the defend-
12 ant. And such proceedings shall be had in such office by the 
13 register of dceds, as are prescribed in the chapte1' respcct-
14 ing the registry of deeds. 

SECT. 31. No such attachment though made and notice 
2 thereof given as directcd in the preceding section shall be 
3 valid, unless the plaintiff's demand, on which he founds his 
4 action and the naturc and amount thereof are substantially 
5 set forth in proper counts, or a specification of such claim is 
6 annexed to the writ. (a) 

SECT. 32. No personal property and no real estate, except 
2 cquities of redceming rcal estate mortgaged or taken in exe-
3 cution, or equities of redemption which ha,e been sold on 
4 execution, or an obligee's conditional right to a deed of con-
5 veyance of rcal estate to him, which has been sold on exe-
6 cution, and except property attached and replevied, an d 
7 property attached belonging to a person dying after an at-
8 tachment of it had been made, or specially provided for in 
9 any other case, shall be held to be taken in execution by 

10 virtue of an attachment longer than thirty days next after 
11 the day, on which final judgment was rendered in the suit. 

SECT. 33. When final judgment is rendcred for the defend-
2 ant, the attachment is thereby dissolved. The final judgment 
3 mentioned in this and the preceding section is the jUdgment 
4 rendered in the original action and not such as may be ren
S dered on review or writ of error. (b) 

SECT. 34. When hay in a barn, horses or neat cattle are 
2 attached, and are suffered to rcmain by the permission of 
3 the officer in the defendant's possession on security given 
4 for their safe keeping and delivery to the officer, they shall 
5 not be subject to a sccond attachment to the prejUdice of 
6 the first. (c) 

(a) IB, Me. 296. 
( b) 14, Me. 420. 19, Me. 420. 
(c) IB, Me. 272. 19, Mo. 92. 37, Me. 326. 
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SECT. 35. When any personal property is attached, which 
2 by reason of its bulk or othel' special cause cannot be imme· 
3 diately remoyed, the ofiicer may within five days thereafter 
4 file in the ofiJce of the clerk of the town, in which the attach· 
5 ment is made, an atte:3ted copy of so much of his return on 
6 the writ, as relates to the attachment, together with the 
7 names of the parties, the RUll1S sued fol', the date of the writ, 
8 and the court to which it is returnable; and such attach· 
9 ment shall be cffectual and valid, as if the property had 

10 remained in his pos8ession [md enstody. r1'he clerk shall 
11 reeeiye the copy and note thcl'eon the time of his receiving 
12 it, and enter it in a book kept for that purpose, and keep it 
13 on file for the inspection of those who may be interested 
14 therein, for which he shall be entitled to ten cents. 

SECT. 36. The following goods and property shall be 
2 exempted from attachment and execution. 
3 First-The debtor's wearing apparel, beds bedsteads bed· 
4 ding and household utensils necessary for himself his wife 
5 and children; but the beds and bedding' so exempted shall 
6 not exceed one'bed bedstead and necessary bedding for every 
7 two 'persons, nor the other household furniture the value of 
8 fifty dollars. 
9 Second-The tools of any debtor necessary for his trade 

10 or occupation. 
11 Third-All bibles and school books in actual use in the 
12 family and one copy of the statutes of the state. 
13 Fourth-All iron stoves used exclusively for warming 
14 buildings. 
15 Fifth-One cow, and one heifer uuder three years old, two 
16 swine, one of which shall weigh not more than one hundred 
17 pounds; and when he owns a cow and a heifer more than 
18 three years old, or two swine, each weighing more than one 
19 hunch'ed pounds, he may elect the cow or the heifer, or which 
20 of the swine shall be so exempted; ten sheep and the wool 
21 from them; thirty hundred of hay for the use of the cow, 
22 and two tons for the use of the sheep, and a sufficient quan. 
23 tity for the use of the heifer. (ct) 
24 Si.~,th-All produce of farms until harvested; and corn and 
25 grain necessary and sufficient for the sustenance of the debtor 
26 and his family not exceeding thirty bushels. 
27 Seventh-All his interest in one pew in any meeting.house, 
28 where he and his family statedly worship. 

(a) 33, Me. 135. 

13 
CHAP. 81. 
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R. S., c. 114, 
~ 39, 40. 
1849, c. 107. 
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'OHAP. 81. 29 Eighth-All potatoes raised or lmrchased for the consnmp-
30 tion of himself and family; one barrel of flour; ten dollars 
31 worth of lumber wood or bark. 

R_ S., c. 114, 
§38. 
1847, c. 11,32. 
1849, c. 134. 

Attachment, 
real property 
exempted from. 

1850, c. 207, § 1. 
1855, c. 129. 

Attachment, 
proceedings 
requisite to 
secure, &c. 

32 Ninth-All the firewood conveyed to his house for the use 
33 of himself and family not exceeding twelve cords. 
34 Tenth-One boat not exceeding two tons burthen usually 
35 employed in fishing husiness belonging wholly to an inhab-
36 itant of this state. 
37 Eleventh-One plough of the value of ten dollars; one 
38 eart of the value of twenty-five dollars; one harrow of the 
39 value of five dollars; one yoke with bows ring and staple 
40 all of the value of three dollars; two chains each of the 
41 value of three clollars; one ox-sled of the value of ten dol-
42 lars; one cooking stove of the value of thirty-five dollars; 
43 and all anthracite coal not exceeding five toonO!; and bitumi-
44 nous coal not exceeding fifty bushels; and charcoal conveyed 
45 to his house to he consumed in his family. 
46 Twelfth-One pair of working cattle, or instead thereof 
47 one or two horses not exceeding in value one hundred dol-
48 lars; and n, sufficient quantity of hay to keep them through 
49 the winter season. If he has more than one pair of work-
50 ing cattle, or if the two horses exceed in value one hundred 
51 dollars, he may elect which pair of cattle, 01' which of the 
52 horses shall be exempLed. 

SEOT.37. A lot of land and the improvements made thereon 
2 purchased of the state under the provisions of chapter three 
3 shall be exempted from attachment, in the manner therein 
4 provided; land appropriated asa burying ground as de-
5 scribed in the eighth section of chapter fifteen, also a lot of 
6 land, and dwelling house and out buildings thereon, or so 
7 much thereof as does not exceed five hundred dollars in 
8 value, the property of a house-holder in actual possession 
9 thereof not the owner of a lot purchased of the state as 

10 aforesaid shall be exempted from attachment or levy of any 
11 execution, as is hereinafter provided. 

SEOT. 38. Any such person, wishing to a"mil himself of the 
2 foregoing provision, may file in the registry of deeds of the 
3 county or district, in which the land lies, a certificate signed 
4 by him declaring such wish and describing the land and 
5 buildings; and the register for the fees for recording deeds, 
6 shall record the same in a hook by him kept for that purpose; 
7 and so much of such property, as does not exceed the value 
8 aforesaid, shall be forever exempt from attachment or levy 
9 on any execution issued on a judgment recovered for any 
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10 debt, contracted jointly or severally by sucb person after tbe 
11 date of the recording thereof; and the record in the regis-
12 ter's office shall be prima facie evidence, that the certificate 
13 purporting to be thcre recorded, was made signed and filed 
14 as appears upon such record. 

SECT. 39. When property, exempted as aforesaid is claimed 
2 by a creditor to be of greater value than fivo hundred dollars, 
3 it may be seized on execution, and the appraisers shall first 
4 set off such part of the property as the debtor may select, 
5 and if he neglects so to do, as the officcr may sclect for him, 
6 to tbe value of five hundred dollars, by metes and bounds; 
7 and shall then appraise and sot off to tho croditor in manner 
8 prescribed by law the remainder or so mucb thereof, as may 
9 be necessary to satisfy, the exccution; and the appraisers 

10 shall be sworn accOT~1ingly, and the officer shall make return 
11 of his doings thereon. 

SECT. 40. After his death the exempted premises shall 
2 not be sold for the paymen t of his debts during the widow-
3 hood of his widow or the minority of any of his children, 
4 but may be occupied by his widow during hoI' widowhood 
5 and by his children during minority free from any claim by 
6 any creditor of his estato. 

SECT. 41. No exemptions under the four preceding sec-
2 tions shall apply to or defeat the liens of mechanics or other 
3 persons under the provisions of chapter ninety. 

SECT. 42. When the sharo or interest of any person in any 
2 incorporated company is attached on mesne process, an 
3 attested copy of the writ with a notice thereon of the attach-
4 ment signed by the officer shall be left with the clerk cash-
5 ier or treasurer of the company; and such attachment shall 
6 be a lien on the share or interest and on all accruing divi-
7 dends i and if the officer having the writ of attachment 
8 exhibits it to the officer of the company having custody of 
9 the account of shares or interest of tbe stockholders and 

10 requests a ccrtificate of the number held by the defendant, 
11 and such officcr unreasonaLly refuses to give it or willfully 
12 gives him a false certificate thereof, he shall pay double the 
13 damages occasioncd by such refusal or neglect i to be recov-
14 ered against him in an action on the case by the creditor. 

SECT. 43. The franchise and all rights privileges and im-
2 munities of any incorporated company of demanding and 
3 receh-ing tolls or other corporate property lllay be attached 
4 on mesne process, and the officer making the attachment 
5 shall leave an attested copy of the writ with a notice theroon 
6 of the attachment signed by him with the clerk, treasurer, 

15 
CHAP. 81. 

1850, c. 207, ~ 4. 
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7 or some offieer or member, of the corporation, as provided 
8 in section twenty-one. 

SECT. 44. Different attachments in one or more counties 
2 may be made successively upon the same writ and by difrer~ 
3 ent officers before the service of the sumlllons upon the pel'-
4 son whose property is attached; but none after such service. 
5 And personal property attached by a corouer may be again 
6 attached by a sheriff, dcputy sheriff or constable subject to 
7 tlie forlller attachment by giving notice thereof to the coro-
8 ner and furnishing him wiLh a copy of the precept within a 
9 reasonable time thereafter, and vice versa; and personal 

10 property attached by a constable may be again attached by 
11 a coronel' or by a deputy in the same manner. 

SECT. 45. All writs of scire facias may contain a direction 
2 to the officer serving them, to attach the property of ,those 
3 against whom they issuc and also to arrest their bodies when 
4 liable to be arrested, in the same manner as may be done in 
5 case of writs of attachment. 

SECT. 46. When personal property is attached, if the cred-
2 itor and debtor consent, the officer may sell it before judg-
3 ment, observing the directions for selling on execution; and 
4 when the same property is attached by different creditors in 
5 different suits, it lllay be so sold by the first attaching officer; 
6 or in case of his death, if he was a deputy sheriff by the 
7 sheriff or another deputy, by the written consent of the de-
8 fendant and all attaching creditors; and the proceeds of the 
9 sale, afLer deducting the necessary expenses, shall be held 

10 by such first attaching officer or the sheriff, subject to the suc-
11 cessive attachments as if the sale had been on execution. 

SECT. 47. Whcn living animals, or goods liable to perish 
2 or waste, or be greatly reduced in value by keeping, or which 
3 cannot be kept without great expense, are attached, and the 
4 parties do not consent to a sale thereof, as before provided, 
5 the property so attached, at the request of either of the pal'-
6 ties interested therein, may be examined and appraised in 
7 the manner following. 

SECT. 48. Upon snch request made to the officer, he shall 
2 give notice to all parties of the time and place of the 
3 appraisal, with the names of the parties to the action and 
4 of the supposed ownel' of' the property by posting up ad vel'-
5 tisements thereof in two orlllore public places in the town 
6 where it was attached; or he may give like personal notice 
7 thereof, to all parties to the suit, in which it is attached, the 
8 notice in each case to lJe foUl' clays at least before the day 
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9 of the appraisal; and he shall prepare a schedule of the CHAP. 8~. 
10 property, and canse three clisinterested persons acquainted f:S" c.114, 

11 with the nature and value of such goods to be appointed 1S46, c.19S. 

12 and duly SWOI'll as appra.isers thereof. 
SEOT. 49. The appraisers sball be appointed, one by the Appraisers, bow 

. I ffi d . f apJlointed. 2 credItor, one by the debtor, and one by tIe 0 cer; an ,1 R. S., c. 114, 

3 the creditor or debtor neglects to appoint one, the officer ~ 55. 

4 shall appoint one in his behalf. 
SEOT. 50. '1'11e appraiscrs shall exami!Ie the property at- Modo of 

2 tached, and if they are of opinion that any part of it is liable "ppmi."I, &c. 

3 ,to perish, or to be wasted, or greatly reduced in value by 
4 kecping, or kept at a great expense, they shall proceed to 
5 appraise it according to their best judgment at its -value in 
6 money; and it shall thereupon be sold by the officer and the 
7 proceeds held and disposed of in the manner before provided 
8 in thc case of a sale by consent of parties, unless it is taken R. s., c. 114, 

~ 56. 
V by the debtor, as is provided in thc following section. (a) 

SECT. 51. '1'be property shall be delivered to the debtor, Delivered to 

f . I . tlebtor if bo give 2 a tel' it is thus appraised, if he reqmres it, on lis depositlllg baud. 

3 with the attaching officer the appraised value thereof in 
4 money, or giving bond to him with two sufficient sureties 
5 with condition to pay him the appraised value of the prop-
6 erty, or to satisfy all such judgments, as shall be recovered 
7 in the suits in which the property is attached if demanded 
8 before the attachments expire, or within thirty days after 
9 the time when tbe creditors respectively might have been R. S., C. 114, 

10 entitlcd to demand payment out of the proceeds Of the prop- ~ 57. 

11 erty sold as before provided. 
SEOT. 52. The officer taking such bond shall return it with Rond returned 

with writ; suit 
2 the writ, on which the first attachment is made, as bail bonds thereon. 

3 are returned, with a certificate of his doings in relation 
4 thereto; and in case of a forfeiture of the bonel the credit-

R. fl., c. 114, 
5 ors or anyone or more of them may bring an action of debt ~ 5S. 

6 thereon in the nallle of the officer. 
SECT. 53. The writ in such action shall be indorsed with Proceedings in 

2 the names of the creditors, by whom the action is brought; 
3 and in case judgment is rendered for the defendants, execu-
4 tion for the costs shall be issued against all the creditors, 
5 whose names are so indorsed, or separate executions against 
6 each creditor for his proper proportion, as the court shall 
7 consider most equitable and just. 

(a) 36, Mo. 161. 

3IX 

the suit. 

R. S., C. 114, 
~ 59. 
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SECT. 54. If judgment is rendered for the plaintiff, the 
2 money recovered shall be first applied under the order of 
3 court to pay the reasonable expenses incurred by the credo 
4 itors in prosecuting the suit, so far as the same are not 
5 reimbursed by the costs recovcred of the defendant; and 
6 thc residue shall belong to all the attaching creditors accord· 
7 ing to their respective rights. 

SECT. 55. No jndgmcnt or execution shall be awardcd for 
2 the use of any creditor without reserving as much as may 
3 be due upon any prior attachmcnt, whether the creditor in 
4 such prior suit is or is not one of those, by whom the action 
5 is brought on the bond. 

SECT. 56. Any creqitor entitled to the benefit of the bond, 
2 who has not joined in bringing the action thereon, may on 
3 his motion at any time before final judgment in the action 
4 on the bond be allowed, upon such terms as the court orders, 
5 to become a party to the suit in like manner and with the 
6 same effect, as if he had been one of the original plaintiffs, 
7 and his name shall be indorsed on the writ accordingly, or 
8 he nlay bring scire facias on the judgment and recover any 
9 sum, that may be due him on the bond. But no creditor, 

10 whose cause of action on such bond accrues more than one 
11 year before the commencement of the action thereon, shall 
12 have judgment or execution in such action; and no creditor 
13 shall sue out any such writ of scire facias on the judgment, 
14 unless within one year after the cause of the action accrues. 

SECT. 57. When goods, wlJich are sold or appraised and 
2 delivered to the debtor in the manner before provided, have 
3 been attached by several creditors, anyone of them may de· 
4 mand and receive satisfaction of his judgment notwithstand· 
5 jng any prior attachmcnts; if he is otherwise entitled to 
6 demand the moncy, and a sufficicnt sum is left, of the pro· 
7 cccds of the goods, or of their appraised value, to satisfy all 
8 prior attachments. 

SECT. 58. When goods are sold or disposed of by consent 
2 of partics, or after an appraisal as aforesaid, the proceeds 
3 thereof, whilst remaining in the hands of the officer, may be 
4 further attached by him, as the property of the original de· 
5 fendan t, as if the goods themselves had rcmained in his 
6 possession; and the proceeds so attached, shall be held and 
7 disposed of in the same manner, as if the attachment had 
8 been made on the goods thcll1sd,es bcfore the sale thereof; 
9 but nothing in this section shall prevent the'officer from pay-
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10 ing'over to the defendant the surplus of the proceeds of any OHAP. 81. 
11 sale after retaining enough to satisfy all the attachments ~'6~:' c. 114, 

12 actually existing thereon at the time of the payment. 
SECT. 59. When any personal property is attached in any Attached prop-

2 suit against one or more of the part owners thereof, it shall ~~;;'~It~:)'l:~. 
3 upon the request of any other part owner be examined and 
4 appraised in the manner before provided for an appraisement 
5 made at the reqnest of any party in the suit; except that the 

R. S., c. 114, 
6 part owner, who makes the application, shall appoint one of ~ 65. 

7 the appraisers, and the defendant shall not appoint any. 
SEC'l'. 60. The property shall be delivered to the part And delivered 10 

2 owner, at whose reqnest it was appraised, upon his giving l~:~~';,~~ron 
3 bond to the attaching officer in a sufficient penalty with two 
4 sufficient sureties with condition to restore it in like good 
5 order, or pay the officer the appraised value of the defend-
6 ant's share or interest therein, or to satisfy all judgments 
7 recovered in suits in which the pi'opedy is attached, if de-

R. s., c. 114, 
8 manded within the time during, which it would have been ~ 66. 

9 held by the respective attachment. 
SECT. 61. If such appraised yalue or any part thereof is His lien theroon 

2 . d 1 1 ~ d '1. f h tIll tl b if he discharges S.,o pal ,t Ie e elen ant s suare 0 t e proper y s Ja lere y tho attachment. 

3 become pledged to the party, to whom it was delivered; and 
R. s., c. 114, 

4 he may sell it if not redeemed, and shall account to the de- ~ 67. 

5 fendant for the balance if any of the proceeds of the sale. 
SECT. 62. If the attachment is in any way dissolyed the 

2 party, to whom the defendant's share was delivered, shall 
3 restore it to the defendant, or to the officer, who made the 
4 attachment, to be by him delivered to the defendant. 

SECT. 63. The doings of the officer with the bond shall be 
2 returned; and in case of the forfeiture of any such bond by 
3 a part owner, the like proceedings may be had thereon, as is 
4 prudded in section fifty-two. 

Restored 10 
defendant, &c. 
R. S., c. 114, 
Ii 68. 

Dond and 
proceedings 
thereon; how 
returned. 
R. S., c. 114, 
~ 69. 

SECT. 64. Personal property not exempted from attach- Allaclimonto[ 

2 1 1 1 b· l' d porsonal prop-ment mortgagee, p ee ged, or Stl ~ect to any lOn create by erty, &c. 

3 law, and of which the debtor has the right of redemption, 
4 may be attached and held and sold in the same mauner, as 
5 if it was unenellmbered, provided the attachil1g creditor first 
6 tenders or pays the mortgagee, pledgee, or holder, the full 
7 amount unpaid on the demand so secured thereon. 

R. S., c. 114, 
~ 70. 
R. S., c. 117" 
.~ 38. 

SECT. 65. Every mortgagee pledgee or holder of personal Mortgagee must 

2 1 . . 1_ • rendel' n true property 011 e emand in wntlllg made on linn by any person account, &0. 

3 desiring to attach it, shall render a just and true account of 
4 his debt or demand so secured; and if he unreasanably neg-
5 le.ets so to do for six hours after snch demand, the officer 
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6 may att.ach the property as if it was unencumbercd, and such 
7 attachmcnt shall lJaye priority ovcr the mortgage; and any 
8 overplus after satisfying the execution iu the suit shall be 
9 paid over to the mortgagee, pledgee or holder; or if he shall 

10 receive more than is justly due him on account of the demand 
11 so secnl'ed, he shall refuud the excess with ten per cent. inter. 
12 est thereon to the time of recovering judgment. 

SECT. 66. When propcrty attached on n~esne process is 
2 claimed by any person not a party to the suit, and hc omits, 
3 for the space of ten days after notice given him therefor by 
4 the attaching creditor to bring his action of replevin, he 
5 shall not bring it afterwards, and the officer making the at· 
6 tachment, at the reqnest of the plaintiff and on his respon· 
7 sibility, the other attaching creditors if any consenting 
8 thereto, may sell thc property at public auction in the man· 
9 ner provided for the salc of goods on execution; unless the 

10 defcndant claims it in his own right and forbids the sale; 
11 but the sale shall not impair the rights of the party so 
12 claiming the property. 

SECT. 67. The right in equity of redeeming lands mort· 
2 gaged, and the right of redeeming such right or equity of 
3 redemption, after it is sold on execution, and the right of 
4 redeeming lands levied upon or sold on execntion, and the 
5 right title and interest, which any person has by virtue of a 
6 bond or contract to a deed of conveyance of real estate on 
7 specified conditions, lllay be attached on mesne process, 
8 and the same lien thereon shall be thereby created by snch 
9 attachment, as if they were tangible property. 

SECT. 68. When an action is brought in this state by any 
2 person not an inhabitant thereof, or who cannot be found 
3 therein to be served with process, he shall be held to 
4 answer to any action brought against him by the defendant, 
5 if the demands are of such a nature, that one judgment 01' 

6 execution ean be set ofl' against the other. 
SECT. 69. If there are several defendants in the original 

2 action, each of them may bring such cross action against the 
3 original plain tiff, and set off his judgment against that recov· 
4 ered against himself and his co-defendants, as if the latter 
5 judgment had been against himself alone. 

SECT. 70. The writ in such cross action may be served on 
2 the attorney of the plaintiff in the original action; and such 
3 service shall be as valid and effectual, as if made on the party 
4 himself in the state; and in the cases mentioned in the two 
5 preceding sections the court may order such continnances, 
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6 as justice requires, for the defense of either of the actions, 
7 or for setting off the demands as therein provided. 

SECT. 71. Goods and chattels attached by an officer, in 
2 case of his death whether remaining in his custody or taken 
3 from him by replelin 01' otherwise, and all claims for dama-
4 ges for goods so takcn from him, shall remain subject to the 
5 attachment, as if the officer had lil"el1; and shan not be con-
6 sidered as assets in the hands of his executors or admin-
7 istrators. 

SECT. l2. All goods taken Ly replevin from an officer, who 
2 has attached them, shall Lc considered as remaining in his 
3 custody and control so far as to be liable to further successive 
4 attachments, as if the goods had remain cd in his possession, 
5 snbject to the provisions in the three following sections. 

SECT. 73. In case of judgment for a return of the goods 
2 so replevied the plaintiff in replevin and his sureties shall 
3 be liable for the whole of the goods or the valne thereof, 
4 although the attachment, for which they were eventually held 
5 was made after the takiug of the goods by the replevin. 

SECT. 74. If an officer after making an attachment of goods 
2 dies or is removed from office, whilst thc attachment remains 
3 in force, the same goods whether replevied or remaining in 
4 the possession of the officer or of his executors or adminis-
5 trators, 01' other person having the possession or care of them 
6 may be further attached by any officer, so as to bind the goods 
7 or the proceeds thereof as if the latter attachment was made 
8 by the first mentioned officer. 

SECT. 75. The officer making the latter attachment shall 
2 not take the goods themselves, but the attachment shall be 
3 made by a return setting forth an attachment in the common 
4 form and stating by whom the goods were previously attach-
5 ed; and if the goods have not been replevied by leaving a 
6 certified copy of the writ omitting the declaration and of the 
7 return of that attachment with the former officer if living or 
8 dead with his executor or administrator, or if none are ap-
9 pointed with the person having possession of the goods; or 

10 if the goods have becn replevied, and the officer who made 
11 the original attachment is dead, snch copy shall be left with 
12 the plaintiff in replevin or his execntors or administrators; 
13 and the attachment shall be considercd as mttde, when such 
14 copy is delivercd in either of the modes before described. 

SECT. 76. Goods, that have been taken by replevin from 
2 an attaching officer, shall not be further attached as the prop-

21 
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Attachud goods; 
on death of 
officer, how 
disposed of. 

R. S., c. 114, 
p7. 

Attached goorl. 
replevied, &c. 

R. S., c. 114, 
pS. 

Liability of 
pJainti/rin 
replevin. 

R. S., c. 114, 
p9. 

Attachment, 
further of goods 
replevied, &c. 

R. S., c. 114, 
§ SO. 

Attachment; 
notice how 
given of such. 

R. S., c. 114, 
§ SI. 

Attachment, 
limitation of 
right of. 



22 
CHAP. 81. 

n. s., c. 114, 
982• 

Attachment of 
personal Vrop
arty, &c. 

n. s., c. 114, 
Ii 83. 

Attachment; 
officer to allow 
appraisement 
of. 

R: S., c. 114, 
984• 

Attachmont; 
officer to restore, 
&c. 

R. S., c. 114, 
985• 

If he has sold 
the property, to 
be liable for the 
proceeds. 

n. S., c.114, 
Ii 86. 

If proceeds are 
paid to creditor 
he must refund. 

n. s., c. 114, 
~87. 
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3 erty of the original defendant in any other manner, than that 
4 provided in the four preceding sections so long, as they are 
5 held by the person \V ho rep levied them, or by anyone hold
S iug under him, unless the ol'i~inal defendant has acquired a 
7 new title to the goods. 

SECT. 77. When any estate or goods and chattels are 
2 attached, and the debtor dies before they are taken in exe
S cution, the attachment shall remain in full force, as if the 
4 defendant were alive, unless the estate of the deceased is 
5 represented insolvent by his exeeutors or administrators, 
6 and a commission of insolvency issues within one year next 
7 after the defendant's death. 

SECT. 78. After the decease of auy defendant and before 
2 the issuing of a commission of insolvency the executor or 
3 adminis trator on the estate of the deceased may demand of 
4 the officer, who made the attachment of snch estate or goods 
5 and chattels, a certificd copy of the retu1'll of said attach-
6 ment, and a description of such property so particular as to 
7 enable him to describe the same in the inventory of the es-
8 tate subject to such attachment so far, as is before men-
9 tioned; and the appraisers may also demand of the officer 

10 a view of the goods and chattels, so that they may know 
11 their value; and if the officer refuses or neglects to comply 
12 with either of such demands, he shall forfeit and pay to the 
13 executor or administrator a sum not exceeding thirty nor 
14 less than ten dollars. 

SECT. 79. When a commission of insolvency is issued 
2 within one year from the death of the debtor, such attach-
3 ment is thereby dissolved, and the officer on demand shall 
4 restore the goods and chattels attached to the executor or 
5 administrator to be administered according to law on pay-
6 ment of his legal fees and charges of keeping the goods. 

SECT. 80. If, before any demand is made on the officer as 
2 above, he has sold on execution the property so attached by 
3 him, he shall not be deemed a trespasser in so doing) but be 
4 liable only for the proceeds of the sale after deducting his 
5 legal fees and charges for the keeping thereof; and such 
6 proceeds may be recovered by the executor or adminis-
7 trator in an action for money had and received. 

SECT. 81. If the officer has paid over the proceeds to the 
2 judgment creditor before the demand) the executor or ad-
3 ministrator may recoyer" stICh sum from the creditor by a 
4 similar action. 
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SECT. 82. In any such action the defendant shall not set OHAP. 81. 
2 off any demand, that he has against the executor or admin· ~~~~,e~.oiY4~c. 
3 istrator or against the estate of the deceased. § 88. 

SECT. 83. An action of replevin trover or trespass brought 
2 by an officer against any person for taking away from his 

\ 

3 possession any goods or chattels by him attached shall not 
4 abate by the death of cither of the parties, but may be pros-
5 ecutcd by or against the executors or administrators of the 
6 deceased party in the same manner as actions on contracts. 
7 If judgment is recovered by the plaintiff, the goods or money 

Action by officer 
for taking 
property 
attached, &c. 

8 shall be held and appropriated as they would and ought to R. s., c.114, 

9' be by the officer, if he had lived and recovered the same § 89, 90. 

10 himself. 
SECT. 84. If judgment is rendered against the executor 

2 or adlllinistrator, he shall return the goods or pay the dam-
3 ages reeovered in full, though the estate of the deceased is 
4 insolvent. 

Procoedings if 
judgment is for 
defendant. 
R. S., c. 114, 
pl. 

SECT. 85. In case of the death of a sheriff or any other Death of an 

2 officer authorized to serve a precept pending an action for ~{;i~,·1.rndiJ1g 1\ 

3 or against him by reason of any act done or omitted by him 
4 in his said office, if no administration is granted on his estate 
5 within three months from his death, the party for whose 
6 interest, the suit is brought or defended may be admitted to 
7 prosecute or defend the suit in his own name by entering 
8 his appearance and giving security for costs, as the court 1848, c. 59. 

9 directs. 
SECT. 86. Whcn an attachment of real or personal prop-

2 erty is made, and the parties by a rule of court submit the 
3 action and all other demands between them to the decision 
4 of referees, and judgment is rendered on their report, the 
5 attachment shall be thereby dissolved. 

SECT. 87. If by consent of parties the declaration is 
2 amended so as to embrace a largcr demand, than it origi-
3 nally contained, anel judgment be thereon rendered for the 
4 plaintiff, the attachment made on the mesne process shall be 
5 thereby dissolved, unless it appears by the record, that no 
6 claims were allowed to the plaintiff, except those originally 
7 stated in the writ. 

SECT. 88. No person shall be arrested in any civil action, 
2 on mesne process, or execntion, or on any warrant of dis-
3 tress [or taxes, on the fourth day of July, on Ohristmas day, 
4 or on the day of the annual fast or thanksgiving. 

SECT. 89. On the day of any military training, inspection, 
2 review, or election, 110 officer, whose duty it is to attend, and 

Attachments 
dissolved by 
)'eferonce of aU 
demands. 

R. S., c. 114, 
§ 92. 

Attachments 
dissolved also by 
amondment 
increasing tho 
claim. 

R. S., c. 114, 
§ 93. 

Arrests not to b9 
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days. 
R. S., c. 114, 
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Arrosts, officers 
and soldiers 
exompt from, &c. 
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no soldier who is enrolled as such liable to do military duty 
anel duly notified to attend on said days, shall be arrested 
on mesne process or on execution or for taxes. 

SECT. 90. No elector fJhall be atTested, except for treason 
felouy or breach of the peace, on the days of election of 
United States, state and town officers. 

SECT. 91. No person shall serve or execute any civil pro
cess froUl rnidnight preceding' to midnight following Sunday: 
but such service shall be ,aid, and the persou executing' such 
process shall Le liable in damages to the party aggrieved, 
as if he had no process. 

Limitat'ion of personal actions. 

SEC'l'.92. The following actions shall be commenced within 
2 six years next after the cause of action accrues and not after-
3 wards. 
4 First-All actions of debt founded upon any contract or 
5 liaLility not under seal, except such as are brought upon the 
6 judgment or decree of some court of record of the United 
7 States, or one of the Unitcd States, or of some municipal or 
8 police court or justice of the peace in this state. (a) 
9 Second-AU actions upon judgments of any court not a 

10 court of record, except municipal and police courts and jus-
11 tices of the peace in this state. 
12 Third-All actions for arrears of rent. 
13 Fourth-All actions of assumpsit or upon the case founded 
14 on any contract or liability, express or implied. 
15 Fifth-All actions for waste, of trespass on land, and of 
16 trespass, except those for assault and battery and false im-
17 prisonment. 
18 Si.'L·th-All actions of replevin, and other actions for taking 
19 detaining or injuring goods 01' chattels. 
20 Seventh-All other actions On the case, except actions for 
21 slanderous words and for liLels. 

SECT. 93. All actious for the escape of prisoners committed 
2 on execution shall be actions on the case and commenced 
3 within one year after the cause of action accrues i but all 
4 actions against a sheriff for the negligence or misconduct of 
5 himself or his deputies shall be commenced within foul' years 
6 next after the cause of action accrues. 

(ll) 15, nl~. 167. 36, Me. 362. 
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SECT. 94. All actions of assault and battery, false impris- CHAP. 81. 

2 onment, for slanderous words and for libels shall be com- ~~~~:~s:~d 
3 menced within two years next after the cause of action ~~t~~:·Jd. t~, § 3. 

4 accrues. 
SECT. 95. 

2 within one 
3 principal. 

No scire facias shall be served on bail, unless Scire facias 
against bail, &c. 

year next after judgment rendered against the H. s., c. 146, § 4. 

SECT. 96. All actions against an indorser of a writ must 
2 be commenced within one year next after judgment entered 
3 in the original action. 

SECT. 97. None of the foregoing provisions shall apply 
2 to any action upon"a prol'.lissory note signed in the presence 
3 of an attesting witness, or upon any bills notes or other evi-
4 dences of debt issued by a bank. ((t) 

SECT. 9 8. Nor shall any of the provisions in this chapter 
2 apply to any case or suit, which by any particular statute is 
3 limited to be commenced within a different specified time. 

SECT. 99. In all actions of debt or assumpsit to recover 
2 the balance due upon a mutual and open account current, the 
3 cause of action shall be deemed to accrue at the time of the 
4 last item proved in such account. (b) 

SECT. 100. If any person entitled to bring any of the 
2 aforesaid actions, at the time when the cause of action ae-
3 crues, is a minor, or married woman, insane, imprisoned, or 
4 without the limits of the United States, he may bring his 
5 action within the times limited on this chapter, after the 
6 disability is removed. 

SECT. 101. All personal actions on any contract not lim-
2 ited by any of the foregoing sections or other law of the 
3 state shall be brought within twenty years after the cause 
4 of action accrues. (c) 

SECT. 102. When a writ fails of a sufficient service or 
2 return by unavoidable accident, or default, or negligence, of 
3 any officer, to whom it was delivered or directed, or when 
4 the writ is abated, or the action otherwise defeated for any 
5 matter of form, or by the death of either party, or if a judg-
6 ment for the plaintiff is r.eversed on a writ of error, the 
7 plaintiff may commence a new action on the same demand 
8 within six months after the abatement or determination of 
9 the original suit or reversal of the judgment; and if the 

(a) 7, Me. 25. 19, Me. 72. 21, Me. 176. 31,1\10.158. 26, Me. 330. 30. Me. 118. 38, Me. 179. 
38, Me. 350. 

(b) 4, Me. 337. 38, lIle. 149. 
(e) 28, lIle. 81. 30, Me. 164. 
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REYISION SECO:'<D. 

10 cause of action survives, his executor 01' administrator in 
l1 case of his death may commence such now action within said 
12 six months. (a) 

SECT. 103. If any person entitlcd to bring any action be· 
2 fore mentioned, 01' liahle to such action, dies before the 
3 expiration of the time herein limited thcrefor, 01' within 
4 thirty days after the expiration of said time, if the cause of 
5 action survives, the action may be commenced by 01' against 
G the executor 01' admiuistrator at any time within two years 
7 after administration or letters testamentary are granted; 
8 and not afterwards if barred by tho other provisions of this 
9 ohapter. 

SECT. 104. If any person is disabled to prosecute an action 
2 in this state by reason of his being' an alien subject or oitl· 
3 zen of any country at war with the United States, the time 
4 such war continues shall not be any part of the period· herein 
5 limited for the oommencement of any of said actions. 

SECT. 105. All actions and suits for any penalty 01' forfeit· 
2 me on any penal statute brought by any l)erson, to whom 
3 the penalty 01' forfeiture is given in whole 01' in part, shall 
4 be commenced within one yoal' next aftel' the offense was 
5 committed; and if no incliviuual so prosecutes, the same may 
G be recovered by suit indictment 01' infol'mation in the name 
7 and for the use of the state at any time within two years 
8 next after the offense was committed and not afterwards. 

SECT. lOG. The time when a writ is actually made with an 
2 intention of service shall be deemed the commencement of 
3 the suit. 

SECT. 107. If any person liable to any action mentioned 
2 in this chapter, fraudulently conceals the calise of such ac-
3 tion from the person entitled thereto, or if a fraud is oom· 
4 mitted, which eutitles any person to an action, the action 
5 may be commenced at allY time within six years after the 
6 person entitled thereto discovors, that he has just cause of 
7 action. (b) 

SECT. 108. In actions of debt or upon the oase founded 
2 upon any contract, no aoknowledgement 01' promise shall be 
3 allowed to take the case out of the operation of the provis-
4 ions of this chapter, unless the aclmowloclgemcnt 01' promise 
5 is an express one in writing signed by the party chargeable 
6 thereby. No suoh aoknowledgement 01' promise made by a 

(a) 8, Me. 447. 
(b) 9, Me. 131. 31, Mo. 448. 
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7 joint contractor shall aifect the liability of the othCl; con· 
S tractors. (a) 

SECT. 109. In actions against two or more joint contract· 
2 ors, if it appears on trial or otherwise that the plaintiff is 
3 barred by the pro,ision,s of this chapter as to one or more 
4 of the defendants, but entitled to recover against the others 
5 by virtue of a new acknowledgement, promise or otherwise, 
6 judgment shall be rendered for the plaintiff, as to the de· 
7 fendant against whom he has a right to recover, and for the 
S other defendants against the plaintiff. 

SECT. 110. In any action on contract, if the defendant 
2 pleads in abatement, that any other persou ought to have 
3 been jointly suell, and issue is joinec1 thereon l and it appears 
4 on the trial, that the action was balTed by the provisions of 
5 this chapter against such person, the issue shall be found for 
6 the plaintifl'. 

SECT. 111. Nothing herein contained shall alter, take away 
2 or lessen the effect of payment of any principal or interest 
3 made by any person; but no indorsement or memorandum 
4 of such payment written or made on any promissory note, 
5 bill of exchange, 01' other writing, by 01' on behalf of the 
6 party to whom such payment is made or purports to be 
7 made, shall be deemed sufficient proof of payment to take 
S the case out of the operation of tbe provisions of this chap. 
9 chapter; and no such payment made by a joint contractor 01' 

10 llis executor or administrator shall affect the liability of any 
11 other. (b) 

SECT. 112. Every judgment and decree of any court of 
2 reeord of the United States, or any state, or of a justice of 
3 the peaee in this state, shall be presumed to he paid and sat· 
4 isfied at the expiration of twenty years after any duty or obli· 
5 gations accrued by virtue of such jmlgmelit 01' decree. 

SECT, 113. All the provisions of this chapter respecting 
2 limitations shall apply to any debt 01' contract filed by way 
3 of set·off on the part of the defendant; and the time of such 
4 limitation of such debt or contract shall be computecl in the 
5 same manner, as if an action had been commenced therefor 
6 at the time, when the plainti.IT's action was commeneed, 
7 unless the defendant is deprived of the benefit of the set· 
S off by the nonsuit or other act of the plaintiff; and when the 
9 party so filing the set·oft' is thus defeated of a judgment on 

(a) 23, !tIe. 453. 24, ilIe. 534. 29, Me. 47. 
(b) 28, Mo. 419. 30, Mo. 253, 425. 3~, ~lc. ~UO. 33, illo. 182. 38, Thle. 111. 
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REVISION SECOND. 

10 the merits of such debt or contract, he may commence an 
11 action thereon within the time limited, as provided in the 
12 one hundred and second section of this chapter for bringing 
13 a new action for the reasons therein mentioned. 

SECT. 114. -When any cause of action mentioned in this 
2 chapter accrues against any person, if he is out of the state, 
3 the action may be cOlllmenced within the time herein limited 
4 therefor, after sueh person comes into the state; and if after 
5 any cause of action has accrued, the person against whom it 
6 has accrued is absent from and resides out of the state, the 
7 time of his absence shall not be taken as any part of the 
8 time limited for the commencement of the action. (a) 

<DJllI.an)iel' 82. 
PROCEEDINGS IN CIVIL ACTIONS IN COURT. 

Sect. 1. Actions entered first day. Further service may be ordered. 
2. ,Y,hen default may be recorded, when taken off. 
3. Defendant out of state, proce~dings. 
4. Execution stayed one year, unless bond is given; revicw. 
5. Bond lcft with clerk; may petition for a review. 
6. Court may permit an action au a claim against an insolvent estate. 
7. lIlay allow appeals and complaints to be entcred after first term. 
8. On petition within one yei'r; attachment 01' bail not revived. 
9. On appeals original papers to be sent up, except writ and pleadings. 

10. Proceedings not abated, arrested, or reversed for want of form. 
11. -Writ or proccss lost, leave granted to file a new one. 
12. Defendants may be struck out 01' new ones inserted. 
13. Distinction between trespass and case abolished. 
14. Trcasurers may sue on contracts in their own names. 
15. Penalties recoverable by acti9u of debt. 
16. Assignee of a grantee may sue on covenants of first gmntor. 
17. Several breaches may be assigned and general performance pleadcd. 
18. General issue may bc pleaded, and brief statcments filed. 
19. DemUl'rers when filed, joincd, amendments after decision on them. 
20. Iuvoluntary trespasses, tender mad'\, or moncy brought into court. 
21. Offer to be defaulted and its effect. 
22. Tender before enlry of action. Towns may tender 01' offer default in actions 

for injuries. 
23. Property of a deceased debtor on joint contract liable. 
24. Libel actions for, truth a justification; exception. 
26. Counts misjoindcr, and wrong joinder not cause for reversal. 
26. Motions in alTest not entcrtained. 
27. Damages assessed by a jury on certain bonds and contracts. 
28. Interest on judgments alluwed. 
29. Judge not disqualified by residence in a town intercsted when is a waiver. 
30. Death of a party, administrator may appeal' 01' be summoned~ heirs also in 

equity. 
31. Husband may appeal' in action brought by an unmarried woman. 
32. Insane parties, guardians appointed. 

(n) 20, ~Io. 269. 23, lIIe. 156,413. 37, Mo. 306, 38~. 
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Sect. 33. Motions to set aside verdicts, proceedings on them. 
34. 'Villful trespasses, proceedings respecting them. 
35. Damages on protest of bills. 
36. Ten hours of actual labor a day's work; exceptions. 
37. Subsequent attaching creditors may petition to defend prior suits. 
38. Subsequent attaching creditors admitted on leave and bond filed. 
39. Judgment how entered, if defense fails. 
40. Judgment how entered, if defense prevails. 
41. Judgment at first term, may be petition for review; proceedings. 
42. Attachments made to defraud creditors void. 
43. Action by a public officer not abated by his ceasing to be in office. 
44. Action not maintainable on demands discharged by payment of part. 
45. Bankrupt may maintain action in his own name, unless abated. 

'li!ET OFF. 

46. Set off; defendant files first day of term; clerk enters date and notice on 
docket. 

47. Set off kind of demands. 
48. Set off must be between all of plaintiffs and all of defendants. 
49. Set off of demand assigned when made. 
50. Set off of demand subsequently acquired. 
51. Set off of demand in suits in name of one for benefit of another. 
52. Set off of sums equitably due only. 
53. Set off of demands due from one deceased. 
54. Set off in actions brought in a representative capacity. 
55. Set off pleadings and issue how made. 
56. Set off actions not discontinued, statute of limitations. 
57. Set off no balance against a plaintiff suing on a demand assigned. 
58. Set off proceedings before inferior tribunals. 

AVDITORS. 

59. Auditors appointed in certain cases, parties notified, witnesses attend. 
60. Auditors all hear, majority report, may be discharged, report recommitted. 
61. Auditors report evidence, may be disproved. 
62. Auditors neglect to appeal' before them in actions of account. 

JURIES. 

63. Juries how empaneled and sworn. 
64. Juries, supernunleral'ies, transfers, excuses. 
65. JUl'ies, form of their oath. 
66. Juries, their foreman how chosen. 
67. Juries, talesmen for, when and how returned. 
68. Juries, new may be summoned dUl'ing term time. 
69. Juries, challenges how tried. 
70. JUl'ies may find special or gcneral verdicts for cases of law. 
71. Juries when not agrecd, proceedings. 
72. J Ul'ies not disqualified by residence. 
73. Juries, objections known and not stated before trial. 
74. Juries, their vel'dicts not affected by irregularities not injurious. 
76. Juries, verdict set aside for improper practices with them. 

'YITNESSES AND EYIDENCE. 

76. \Vitnesses may be summoned by clerks and justices of the peace. 
77. Witnesses, religious belief affects credibility only. 
78. \Vitnesses, parties to suits and others iuterested may be. 
79. \Vitnesses, except where cause of action implies an offense. 
80. \Vitnesscs, a ttesta tions not affected. 
81. 'Vitnesses, testimony of a party out of the state, how taken. 
82. ·Witnesses, testimony of a party may be contradicted. 
83. ·Witnesses, provisions not applicable to suits in representative character. 
84. Witnesses, same rules respecting them in all tribunals. 
85. \Vitnesses, duly summoned and neglecting to appear; attachmcnt. 
86. \Vitnesses, refusing to answer, may be fined. 
87. ,yitnesses, oaths how administered to them. 

29 
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Actions entered 
first day,&c. 

R. S., c. 115, 
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When default 
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Idem, ~ 2. 
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Defendant out of 
state, &c. 

REVISION SECOND. 

88. ,Vitnesses, scrupulous of oa th, affirm. 
89. 'Vitnesses inCOlllpetency on conviction of cl'iIne. 
90. ,Vitnesses, fecs for tranl and attendance first paid or tcndered. 
91. Records of other courts eyidence. 
92. Printcd copy of statutcs eyidence. 
93. Foreign and unwritten law, how proved. 

COSTS. 

94. Party prey ailing, recovers costs. 
9.5. Costs when plaintifi' appcals from judglllcnt in his faYOl'. 
96, Costs in actions of repleyin regulated. 
97. Costs in actions that should haye been brought before ajustice. 
98. Costs whcn (lamages rc(luced by set off. 
99. Costs of evidence not doubled or trebl~. 

100. Costs discretionary on petitions for r~ew and the like. 
101. Costs of first suit paid before second suit for sallle callse. 
102. Costs a person liable for, who sues in name of the state. 
103. Costs statc liable for in a cbi! suit. 
104. Costs not taxable for travel of attorney for the state. 
105. Assignee's name and residence indorsed on writ in name of assignor. 
106. Assignee if not known liable for costs. 
107. Costs in one action when Illore, that should have been joined. 
108. Costs not allowed in actiolls on judgments, on which executions might have 

issued. 
109. Costs for travel in actions by eorpol'ntions how computed. 
1l0. Costs, power of the court over not affected. 
llI. Costs of a bankrupt limited. 

EXECUTION. 

ll2. Execution When issued and retul'llable. 
113. Execution not issued after one ycar; exception. 
114. Execution Illav be renewed within three years. 
ll5. Exccution, if ~annot be ~enewed scire facias Illay issue. 
ll6. ExecuHon framed to eoUect inte-rest on judgments. 
ll7. Execution lost or destroyed new may be issued. 

SECT. 1. No action can be entercd after the first day of 
2 the session of the supreme judicial court without special 
3 permission. When it appears, that the defendant has not 
4 had sufficient notice, the court may order such further notice, 
5 as it deems propel'. 

SECT. 2. Whcn a legal service of the writ has been made, 
2 and the dcfendant does not appear by himself 01' attorney 
3 within the three first days of the term, his default may be 
4 recorded, and the charge in the declaration taken to be 
5 true. If the defendant before the jury are dismissed for 
6 the term enters his appearance and pays to the plaintiff such 
7 costs, as the court orders, the default shall be taken off. The 
8 court may permit it to be taken off for suffiicient cause. (Ct) 

'SECT. 3. When thc defendant was an inhabitant of the 
2 state and absent from it at the time of service, and it does 
3 not appear, that he has returned or has actual notice of the 
4 suit, the court may continue the action, not exceeding twice 

(a) 14, Me. 20. 21, Me. 38. 
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5 unless for special cause, or enter judgment on default. If CHAP. 82. 
6 the defendant was not an inhabitant of the state or within 

Idem, ~ 3, 4. 
7 it, and had actual notice of the snit, the court may order a 
8 continuance, if he does not appeal' at the first term. 

SECT. 4. Whcn judgment is rcndered on default of an ab-
2 sent defendant in a pcrsonal ac tion as provided in the preced-
3 ing section, execution canllot be issued thereon within one year 
4 thercafter, unless the plaintiff firtlt gives bond to the defend-
5 ant with one 01' more sl1l'cties in a sUln double the amount 
6 of damages and costs conditioned to repay the amount to 
7 the dcfendant, if the judgment is reversed on review,' to 
8 which he is entitled of right, brought within one year or so 

Execution 
stayed one yoar, 
unless bond is 
given, &c. 

9 much of the amount recovered as shall be recovered back Idem, ~ 5, 7. 

10 on such review. 
SECT. 5. The bond shall be deposited with the clerk, who 

2 shall decide upon thc sufficiency of the snreties subject to an 
3 appeal to a justice of the court, and if the review is not so 
4 prosecuted, the defendant may within one year after he first 
5 has notice of the jUdgment petition the conrt for a review, 
6 and the court may grant it on such terms as it deems rea-
7 sonable. 

SECT. 6. When a person, whose claim on an insolvent 
2 estate has been wholly or partially disallowed, has by acci-
3 dent or mistake omitted to give notice within the time 
4 allowed of his iutention to have it determined at law, the 
5 court on application within two years after the return of the 
6 commissioners may, after notice to the executor or adlllinis-
7 trator of the estate, give him leave to institute a suit upon 
8 it at the next term of the court, but not after four years 
9 from the time when administration was granted, and no dis-

10 tribution can be disturbed by a recovery in such an action. 
SECT. 7. When an appeal is taken from a judgment of a 

2 justice of the peace or municipal or police court and the 
3 action by mistake or accident is not duly entered and the 
4 judgment has not been affirmed, the court may on petition of 
5 either party allow the action or complaint to be entered at 
6 another term of the court upon such terllls as are deemed 
7 reasonable, and if entered the court shall proceed thereon 
8 as if entered at the proper term. 

SECT. 8. Such petition must be presentcd to the court or 
2 filed in the clerk's office within one year after the term, at 
3 which the action ought to have been entered; and no at-
4 tachment or bail shall be revived or continued by such pro-
5 ceedings. 

nond left with 
c1el'Ie, if roview 
not prosecuteil, 
&c. 

Idem, 6,8. 

Court may 
permit an 
action on a 
clnim,&c. 

Idem, ~9. 

May allow an 
appealed 
action, &c. 

R. S., c. 123, 
p2. 

Petition for it 
within one year, 
attachment or 
bail not revived. 

Idem, ~ 13. 
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On appeals, 
original papers 
to bo sent up, 
except writ and 
pleadings. 

R. S., c. 151, 
§ 24. 

Proceedings not 
abated, arl'osted, 
reversed, &c. 

R. S., c. 115, 
§ 9, 10. 

'Vrit of proc~ss 
lost, neW one 
may be filed,&c. 

1848, c. 57, § 1. 

Defendants may 
be struck out on 
payment ofcost3, 
&c. 

R. S., c. 115, 
§ 11,12. 

Distinction 
between trespass 
and trespass on 
the case, &0. 
Idem, § 13. 

Treasurers may 
sue in thoir own 
names, &c. 

Idem, § 14. 

Penalties 
recoverabl. by 
nction of debt. 
Idem, § 21. 

"Vhen an 
assignee of a 
grantee may 
sue, &c. 

REVISION SECOND. 

SECT. 9. In cases carried from a justice of the peace mu. 
2 nicipal 01' police court to a higher comt, depositions and 
3 original par;crs, except the process by which the suit was 
4 commenced the rctul'll of scnice thereon and the pleadings, 
5 shall be certificd hy the propcr ofIicer and carried up with. 
6 out leaving copies, unless otherwise ordercd by the court 
7 having original cognizancc. 

SECT. 1 O. No process 01' procecding in courts of justice 
2 shall be abated, al'l'ested, or revcrscd, for want of forl11 only, 
2 01' for cirCUlllstantial orrors or mLitakes, wlJich by law might 
3 have been amended, when the person and casc may be rightly 
4 understood. Such errors and defects may be amended on 
5 motion of either party on such terms, as the court orders. 

SECT. 11. When in an action pending the loss 01' destruc· 
2 tion of a writ or process after service is proved by affidavit 
3 01' otherwise, the court may allow a new one to be filed COr· 
4 responding thereto as nearly as may be to haye the same 
5 effect as the olle lost or dcstroyed. 

SECT. 12. vVhen there are two or more defendants, the 
2 writ may be amended by striking out one or more of them 
3 on payment of costs to him to that time. A writ founded 
4 on contract express or implied may be amended by inserting 
5 additional defendants; and the court may order service to 
6 be made 011 them and their property to be attached as in 
7 case of original wl'its; and on retul'll of service duly made 
8 they shall be deemed parties to the suit, but not liable to 
9 costs before snch serrice. 

SECT. 13. The distinction between actions of trespass and 
2 trespass on the ease is abolished. A declaration in either 
3 form is good. 

SECT. 14. The treasurers, of state, counties, towns, and 
2 corporations, may maintain suits in their own names as 
3 treasurers on contracts given to them 01' their predecessors, 
4 and prosecute suits pending in the name of their prede. 

5 cessors. 
SECT. 15. Penalties may be recovered by an action of debt, 

2 when no other form or mode of recovery is provided by the 

3 statute imposing them. 
SECT. 16. The assignee of a grantee 01' his executor or 

2 administrator after eviction by all older and better title may 
3 maintain an action 011 a covenant of seizin or freedom from 
4 incumbrance contained in absolute deeds of the premises 
5 between the parties, and recover snch damages, as the first 
6 grantee might upon eviction, upon filing at the first term in 
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7 court for the use of his grantor a release of the covenants 
8 of his deed and of all canses of action thereon. 'J'he prior 
9 grantee shall not in such case have power to release the 

10 covenants of the first grantor to the prejudice of his grantee. 
SECT. 17. In actions on contract in a penal sum for per-

2 formance of covenants or agrecments, and in actions of cov-
3 enant, several breaches may be assigned, and in defence 
4· performance generally both in affirmative and negative cov-
5 enants may be alleged. 

SECT. 18. The general issue may be pleaded in all cases 
2 ~nd a brief statement of special matter of defence filed, or 
3 a special plea, or on leave double pleas in bar, may be filed. 
4 The plaintiff must join a general issue, and may file a coun-
5 tel' brief s ta temen t. ((t) 

SECT. 19. 1 ..... general demurrer to the declaration may be 
2 filed; and in any stage of the pleadings either party may 
3 demur, and the demurrer must be joincd. If the declaration 

l 4 be adjudged defective and be amendable, the plaintiff may 
5 amend upon payment of costs from the time when the de-
6 murre l' was filed. If the demurrer be filed at the first term 
7 and be overruled the defendant may plead anew on payment 
8 of costs from the time when it was filed, unless it be adjndged 
9 frivolous and intended for delay, when judgment shall be 

10 entered. At the next term in the county after a decision on 
11 the demurrer has been certified, judgment accordingly shall 
12 be entered and not before, unless the costs be paid and the 
13 amendment or pleadings be made on the second day of the 
14 term. 

SECT. 20. In actions of trespass on lands thc defendlwt 
2 may file a brief statement disclaiming aU title to the land 
3 described and alleging, that the trespass was involnntaryor 
4 by negligence or mistake, anc1 that before action brought he 
5 tendered sufficient amends therefor, or that he brings money 
6 into court to satisfy the damages with costs to that time, and 
7 and if on trial he estaLlishes the truth of his allegations, he 
8 shall recover costs. (b) 

SECT. 21. In an action founded on jllc1g'ment or contract, 
2 the defendant may in writing entered of record with its date 
3 of IeI' to be defaultec1 for a speeified sum. If not accepted 
4 within such time as the court orders, it shall not be offered 
5 in evidence 01' lwve any effect It}Jon the 7'ights of the parties 

5 IX 

(a) 29, Me. 471. 
(b) 36, Me. 407. 
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Idem, ~ 16, 17. 

Several breaches 
may be assigned, 
&c. 

Idem, ~ 15. 

Genel'alIssne 
may be pleaded, 
bl'iof statements 
filed. 

Idom, ~ 18. 

Demurrers, 
whon filed, 
joined, &c. 

Idem, ~ 20. 
1856, c. 211, § 1. 

Tender may be 
made or money 
brought into 
court, &c. 

Idem, ~ 22, "', 
amended. 

Offer to be 
dofaulted and ita 
eftec!. 
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Idom, ~ 22. 
1847,c.31,§1,2. 

Tender may be 
made before 
flU try of action. 
Towns may 
ender, &c. 

Idem, § 22. 

Property of a 
deceased debtor 
on joint contract 
liable for 
payment. 

Idem, § 23. 

[n actions for a 
libel the trllth of 
it is n jllstifica~ 
tion; exception. 

Iuom, § 19. 

Joinuer of good 
anu bad counts, 
&c. 

Idem, § 84. 

Motions in 
arrest, &c. 
Idem, § 80. 

In bonds and 
contracts for 
porformanco of 
covenants, &c. 

Idem, ~ 78. 
1842, c. 31, § 9. 

Interest on 
judgment. 
allowed. 
Idem, ~ 79. 

REVISION SECOND. 

6 or the judgment to be rendered cxcept the costs. If the 
7 plaintiff fails to recover a sum as due at the time of tho offer 
8 greater than the sum offered) he recovers for costs such only 
9 as accrued before the offer) and the dcfendant recovers costs 

10 accrued since that time) and his judgment for costs IDay be 
11 set off against the plaintiff's judgment for dcbt and costs. (a) 

SECT. 22. A tendcr with the costs then accrued IDay be 
2 made after action brought and before its entry to the plain-
3 tiff or his attorney with thc same effect as if made bcfore 
4 action brollght. In actions against towns fOllnded on the 
5 sixty-first section of chapter eightecn a town lllay mako a 
6 tender bcfore the commencement or entry of the action 01' 

7 offer to be defaulted for a specified sum) with the sarno effect 
8 as in actions on contract. 

SECT. 23. The goods and estate of a deceased debtor in 
2 joint contract express or implied or in a judgment on con-
3 tract aro as liable and the creditor has his remedy as in case 
4 of a joint and sevcral contract. 

SECT. 24. In a suit for wri ting and publishing a libel ovi-
2 dence shall be rcceil'ed to cstablish the tl'uth of the matter 
3 charged as libellous. If the truth of it be established) it 
4 shall be a justification) unless the publication be found to 
5 have originated in corrupt or malicious motives. 

SECT. 25. When in a civil action the declamtion contains 
2 a good count and bad ones or a wrong joinder of counts 
3 andno'written objection is made till after the cause is com-
4 mitted to the jury) and a gencral verdict has been recorded 
5 the judgment cannot for such cause be reversed on writ of 
6 error. 

SECT. 26. No motion in arrest of judgment in a civil action 
2 can be entertained. 

SECT. 27. In actions on bond or contract in a penal sum 
2 for the performance of covenants or agreements or on a 
3 recogniza.nce to prosecute an appeal) when a jury finds the 
4 condition broken) thcy shall estimate the plaintiff's damagCE:, 
5 and judgmcnt shall be entercd for the penal sum and execu-
6 tion shall issue for such damages and costs. (b) 

SECT. 28. Intcrest is to be allowed on amount found due 
2 for damages and costs in actions on judgments of a court of 
3 record. 

(a) 20, lifo. 37, 312. 21, Me. 529. 30, llie.458. 33, Me. 216. The section presents two new 
provisions. It has been regarded as obscuro and liahle to different constructions. The design is 
to obviate a difficulty III practico aua to ll1al~e the meaning plain. The existing law providos no 
time, when the plaintiff shall elect. The first new provision anthorizes the court to fix a time. 
The other new provision determinos clea1'ly tho effect of an ofror rejected. 

(b) 22, Me. 483,486. 24, ~[e. 166. 
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SECT. 29. A. judge shall sit in the trial or disposition of _O_H_.A._p_._8~2~. 

2 an action, in which the county or town, where he resides, is ~\~~~~an~~d hy 

3 a party 01' interested, if the party adverse to such county or ~~~~~e~c2.' &c. 

4 town cnters ou the dockct a waiver of all objections. 
SECT. 30. When a party in a pending suit dies and his 

2 death is suggested on thc record a,nd the cause of action sur-
3 vives, his executor or administrator may bccome a party, or 
4 at the request of the other party be summoned to appear and 
5 become a party. Service of the summons shall be made ou 
6 him fourteen days before thc term, to which it is rcturnable. 
7 If he neglects to appeal', judgment may be entered by- non-
S suit or default according to the provisions of chapter eighty-
9 scven. If the suit be in equity his executor, administrator, 

10 or heirs at law may in like manncr appear 01' be summoned 
11 without a bill of revivor. ' 

SECT. 31. When an unmarried woman being a party to a 
2 pending suit is married her husband on his reqnest may be 
3 admitted as a party as if originally joined in the suit. 

SECT. 32. When a party to a suit becomes insane, it may 
2 be prosecuted or defended by his guardian, who on applica-
3 tion of his friend or of the other party may be appointed 
4 for that purpose by a justice of the conrt in term time or in 
5 vacation. He shall be entitled to a reasonable compensation 
6 and not be liable for costs. 

SECT. 33. When a motion is made in the supreme judicial 
2 court to have a verdict set aside as being against law or 
3 evidencc a report of the whole evidence being drawn up 
4 shall be signed by the presiding judge. When the motion 
5 is founded on any allcged causc not shown by the evidence 
6 reported, the testimony respecting thc allegations of the 
7 motion shall be heard and reported by the judge, the case is 
S then to be marked law. When the court of law is of opin
g ion, that the motion was for frivolous canses, or intended 

10 for delay, it may award double or treble costs. 
SECT. 34. In actions of trespass on property the court 

2 and jury or magistrate shall dctermine, whethcr it was com-
3 mitted willfully, if so found, a record thereof shall be made 
4 and a memorandum of it on the margin of the execution. 

SECT. 35. Damages on protcst of bills of exchange pay-
2 able by the acceptor, drawer or endorser of one in this state 
3 of one hundred dollars or more are, if payable at a place 
4 seventy-five miles distant, One per cent.; if payable in the 
5 state of New York or in any state northerly of it and not in 
6 this state, three pCI' cent.; if payable in auy A.tlantic state 

Death of n party 
being suggested, 
his executor 
or administrator 
may nppear t &C. 

R. S., c. 115, 
~ 81. 
1850, c. 155. 

Hu~band ber-orne 
party tu a suit 
by an unmarried 
woman. 
Idem, ~ 82. 

Guardians ad 
litem may he 
appointed to 
insnne parties. 

Idem, ~ 8R. 
1849, c. 104, 
§ 1,2. 

Motions to .et 
aside verdicts, 
proceedings on 
them, costs. 

Idem, ~ 101. 
1852, c. 245, § 8 

Willful tres
passes, pro
ceedings 
respecling them. 
Idem, ~ 1tJ9. 

Dnmagas on 
prote,t of biIl •• 
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Idem, ~ llO, Ill. 

Ten hOl11's 
actual labor a 
logal days work; 
exceptions. 

1848, c. 83, ~ 1. 

Subsequont 
attaching 
cl'editor may 
petition, &c. 

It. S., c ... 115, 
\l1l3,114. 

If leave is 
gl'anted he gives 
bond and is 
admitted to 
defend. 

Idem, ~ 115, 116. 

Judgment to Ibe 
entored when 
defenso fails. 

Idem, ~ ll7. 

How ontNod 
when defense 
prevails. 

Tdom, ~ 118. 

'When judgment 
in such prior 
suit at tho first 
tel'm,&c. 

1856, c. 262, 
111,2,3. 

A first attach
ment made to 
delay or defraud 
creditors is voi~. 

REVISION SECOND. 

7 or territory southerly of N" ell' York anc1northerly of Florida, 
8 six per cent.; and in any other state or territory, nine per 
9 cent. 

SECT. 36. In all contracts for labor ten hours of actual 
2 labor shall be a legal day's work, unless the contract stipu-
3 lates for a longer time; but this rule does not apply to 
4 monthly labor or to agricultural e)1lployments. 

SECT. 37. When property has been attached, a plaintiff, 
2 who has caused the same property to be attached in a sub-
3 sequent suit, may petition the court for leav13 to defend the 
4 prior suit, aud set forth therein the facts as he beli.eves them 
5 to be under oath, and the court may grant or refuse such 
6 leave. 

SECT. 38. If leave be granted he shall give bond or enter 
2 into recognizance with sufficient surety in such sum, as the 
3 court orders, to pay the plaintiff in the prior suit all dam-
4 ages and costs occasioned by such defense, and an entry of 
5 record shall be made, that he is admitted to defend such 
6 suit. 

SECT. 39. When petitioner enters into recognizance and 
2 fails in his defense, execution on his recognizance shall be 
3 issued against him for the damages found by the court and 
4 costs, and judgment rendered between the original parties, 
5 as if no such defense had becn made. 

SECT. 40. ,Yhen petitioner prevails judgment shall be ren-
2 dered against the plaintiff and in favor of the petitioner, and 
3 execution issued thereon for his costs; and costs mayor 
4 may not be awarded to the original defendant. 

SECT. 41. When judgment in such prioi.' suit has been- ren-
2 dered since April 9,1856 at the first term of the court, the 
3 plaintiff in such subsequent suit within one year thereafter 
4 upon first giving bonds to each party as provided in section 
5 thirty-eight may petition as provided in section thirty-seven 
6 for leave to sue out a writ of review of such action; and 
7 such leave mayor may not be granted. If granted, and on 
8 final judgment the sum originally recovered is reduced, judg-
9 ment shall be entered and execution issued for the difference 

10 not exceeding the alllount due from the original defendant to 
11 the petitioner with costs for his sole use, and it shall oper-
12 ate as a payment of his debt to the amount of damages 1'e-
13 covered. 

SECT. 42. When it appears by the verdict or otherwise, 
2 that such prior attachment was made with intent to delay 
3 or defraud creditors, or that there ~vas collision between 
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4 the plaintiff and defendant for that purpose, such attach- CHAP: 82. 
5 ment shall be yoid. n. s., c. lI5, 

~ 9, 119. 

SECT. 43. No action commenced in his official capacity by 
2 a public officer is abated by his ceasing to hold the office; 
3 it may be prosecuted by his successors to the same uses; 
4 and the necessary amendments may be made and notices 
5 given. 

SECT. 44. No action shall be maintaiued on a demand 
2 settlcd by a creditor or his attorney entrnsted to collect it 
3 hI full discharge of it by the receipt of money or other val-
4 uable consideration however small. 

SECT. 45. A persoll, who has been declared a bankrupt, 
2 may maintain any action respecting his forlllcr property in 
3 his own name, unless objection is made by plea in abate-
4 ment, if before final judgment the assent of his assignee is 
5 filed in the office of the clerk of the court, in which the 
6 action is pending. 

Set oJ!: 

SECT. 46. Demands between plaintiffs and defendants lilay 
2 be set off against each other as follows: 
3 The defendant on the first day of the term, to which the 
4 writ is returnable, must file a brief statement of his demand 
5 in substance as certain as in a declaration, which by leave 
6 of court may be amended. The clerk shall enter on it and 
7 on the docket the date, and on the docket under the action 
8 notice of its filing, before the new entries are called. 

SECT. 47. A demand originally payable to the defendant 
2 in his own right founded on a judgment or contract express 
3 or implied for the price of real or personal estate sold, for 
4 money paid or had and received or for services done, for a 
5 liquidated SUlll or for one ascertainable by calculation, may 
6 be set off. 

SECT. 48. The demand must be due from all the plaintiffs 
2 to all the defendants jointly. When there is a dormant 
3 partner claillls due from the ostensible one may be set off 
4 as if there was no dormant partner. 

SECT. 49. When a plaintiff has received notice, that a 
2 demand against him has been assigned to the defendant and 
3 has agreed to pay it to him or to recei,e it as payment tow-
4 ards his demand before his". suit was cOlllmenced, it may be 
5 set off. 

Action bv a 
puhlic offIcer 
nut abated, &c. 

Idem, ~ 120. 

No nction on 
demands dis
charged by a 
pi:l.l'tial payment. 
1851, c. 213. 

A hnnkrupt may 
sue in his own 
name, unless 
suit is abatod. 

1855, c. 170. 

Derendant must 
file set off on 
first day of 
torm, &c. 

R. S., c. 115, 
~ 24, 25, 26, 32~ 
]847, c. 20. 

Kind of demands 
that may be set 
oif. 

Idem, 
~ 27, 28, 29. 

lIlustbe due 
frnm all plaht~ 
tiff. to all 
defendnuts, &c~ 
Idem, ~ 33, 34. 

Demand 
assigned, which 
plnintitf beforo 
action brought, 
agreed to pay. 
Idem, ~ 30. 
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After notice to 
dcfen(]unt of an 
assignment, &c. 
l~em, ~ 35. 

In snits by one 
for another, &c. 
I~elll, ~ 36. 

Sum equitably 
duo, set off. 

Idem, ~ 31. 

Domands duo 
from a decoased 
perRon, how 
to be set oft: 

Idem, ~ 
~7, 38, 39. 

In actions 
against persons 
in a representa
tive eharnete}', 
&c. 

[dem, ~ 40, 41. 

Pleadings and 
issue, how 
made. 

Idem, ~ 42, 43. 

Actions cannot 
he discontinued 
without consent, 
&c. 

Idem, ~ 44, 48. 

No j1\dgment for 
a balance 
against a 
plaintiff, &c. 

Idem, ~ 45, 46. 

Similar proceed
ings before 
inferior 
tribunals. 

Idem, ~ 47. 

REVISION SECOND. 

SECT. 50. When a defendant had notice of the assignment 
2 of a demand he can not have any demand accrued or acquired 
4 since that notice set off. 

SECT. 51. IVhcn an action is brought by one person for 
2 the use of another, a demand against the latter may be set off. 

SECT. 52. IVhen the demand to be set off is a bond or con-
2 tract with a penalty, the sum equitably due only can be 
3 set off. 

SECT. 53. Demands against a person belonging to defend-
2 ant at the time of the death of such person may be set off 
3 against claims prosecuted by his executor or administrator, 
4 and if a balauce be found due to defendant, judgment shall 
5 be in like form and with like effect, as if he had commenced 
6 a snit therefor; but if the estate be insolvent, it must be 
7 presented to the commissioners or added to the list of claims, 
8 as other judgments are. 

SECT. 54. In actions against executors, administrators, 
2 trustees, or others, in a representative charaeter, they may 
3 set oft' such demands as those, whom they represent, might 
4 have done in actions against them, but no demands due to or 
5 from them in their own right can be set off in such actions. 

SECT. 55. The trial ma.y proceed in cases of set off on 
2 issue joined without a plea of set off; and if an issue is not 
3 otherwise formed, the defendant may, except in actions of 
4 assumpsit, plead that he does not owe the sum demanded; 
5 and the plaintiff will be entitled to every defence, that he 
6 might have by any form of pleading to an action against 
7 him on the same demand. 

SECT. 56. When a demand is filed in set off, the action can 
2 not be discontinued without consent of the defendant. The 
3 statute of limitations is applicable to demands filed in set off 
4 as if actions were commenced on them at the date of plain-
5 tiff's action. 

SECT. 57. IVhen no balance is found due to either party, 
2 no costs are reeoverable. The party recovering a balance 
3 recovers costs. No judgment for debt can be entered against 
2 a plaintiff, when the demand sued was assigned to him before 
5 the suit was commenced, or for a balance due from another 
6 person. 

SECT. 58. Similar proceedings in set off may take place 
2 before municipal and police courts and justices of the peace, 
3 the demand in set off being filed on the return day of the 
4 writ i but judgment cannot be rendered for a defendant for 
5 than twenty dollars exclusive of costs. 
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Auditors. 

SECT. 59. "Then an lnvestigation of accounts 01' an exam-
2 ination of vouchers is req uireu, the court [by consent of 
3 parties] may appoint one or more auditors to hear the par-
4 ties and their testimony, state the accounts, and make a 
5 report to the court. Thcy shall no tify the parties of the 
6 time and place of hearing and have power to adjourn. Wit-
7 nesses may be summoned and compclled to attend and lllay 
8 be sworn by an audltor. (a) 

SECT. 60. -When there is more than one auditor, all n~ust 
2 hear, but a majority may report stating whether all did hear. 
3 Their report may be recommitted. Thcy may be discharged 
4 and others appointed. They shall ue allowed a reasonable 
5 compensation fixed by the court and paid by the plaintiff 
6 and taxed in the costs, if he prenils. -

SECT. 61. Their report may be used as evidence by eithcr 
2 party, and it may be disproved by other evidence. 

SECT. 62. When in an action of account judgment has 
2 been entered, that the defendant do account, and he shall 
3 unreasonably neglect to appcar, or appearing to render an 
4 account before auditors appointed to take it, they shall cer-
5 tify the fact, and the court may enter a default and judg-
6 ment thereon or cause the damages to be assessed by a 
7 jury. 

Juries. 

SECT. 63. When venires for jurors are returned to COlU't, 
2 the clerk shall prepare at the commencement of each term 
3 of the court separate alphabetical lists of the names of the 
4 several persons returned as traverse jurors; and the court 
5 in empanneling the traverse jurors shall cause the names of 
6 the first two persons who attend to be called, who shall be 
7 first sworn, aud then the others in succession, as they are 
8 named on the list, and in such divisions as the court directs, 
9 or all at the same time; and the first twclve shall compose 

10 the first jury; and the next twelve on the same list shall be 
11 empannelled and sworn in like manner, and shall compose 
12 the second jury. 

SECT. 64. Supernumerary jurors may be excused from 
2 time to time till wanted, and they may be placed on either 

(a) The words enclosed in brackets exhibit the law as it is, but it is believed to be expodient 
to omit them. A party against whom there is a 10ng account may for the purpose of delay insist, 
that every item shall be examined by a jury, and cau thus obtain a continuance or occupy the 
court for a long time uselessly. Parties rights will be secu re, if the court is allowed to send such 
caBes to an auditor without consent. 

39 
CHAP. 82. 

Auditors mny be 
appointed in 
certain cases. 
Partios notified; 
witnesses 
attond. 

Idem, 
§ 49, 50, 52. 

All hear, a 
majority may 
report j they may 
be discharged; 
reportl 
recommitted. 

Idem, 
§ 51, 53, 55. 

Report, eYl~ 
d{luce, &c. 
Idem, § 54_ 

If defendant ill 
an action of 
nccount 
neglects, &c. 

Idem, § 57. 

JIll'OrS, how 
empallneled and 
sworn. 

Idem, § 58. 

Supernumera
ries, transfers, 
excuses. 



40 
CHAP. 82. 

Idem, ~ 59. 
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REVISION SECOND. 

3 ju!'y, as occasion rcquires; and jmors may be transferred 
4 from one jury to the othor, when thc con vcuience of business 
5 requircs it; and for good reason any jl1l'or may be cxcllsed. 

SECT. 65. 'rile following shall bc the form of the oath, ad-
2 ministcred to traversc jlll'ors in civil causcs: "Y 011 and 
3 each of yOll swear, that in all causes betwixt party and 
4 party, that shall be cOll1llJitted to you, you will give a true 
5 verdict thercin according to the law and the evidence given 
6 you. So help YOll God;" and when a juror is conscien-
7 tiously scrupulous of taking an oath, the word" affirm," shall 
8 be used instead of "swear," and the words t', this ypu do 
9 under the pains and penalties of p81jllry" instead of the 

10 words" so help YOll God." 
SEOT. 66. Each jlll'y shan retire after having been thus 

2 empauneled and sworn and choose their foremau by ballot, 
3 or make the choice upon retiring with the first cause with 
4 which they shall be charged; and whenever a foreman is ab-
5 sent or excused from service, a new foreman shall be chosen 
6 as aforesaid. 

SECT. 67. Whcn by reason of challenge or other cause, a 
2 sufficient number of jurors duly drawn and summoned can-
3 not be obtained for the trial of any cause, the court shall 
4 cause jurors to be returned from the by-standel'S, or from the 
5 county at large, to complete the panel; JJl'ovided, that there 
6 shall be on the jury not less than seven jurors drawn ~nd 
7 returned as before provided. Such jurors shall be returned 
8 by the sheriff or his deputy, or a coroner, or such other dis-
9 interested person as the court may appoint. 

SECT. 68. The court may in term time issue venires for as 
2 many jlll'ors as are wanted; to be drawn notified and reo 
3 turned forthwith, or on a day appointed; and when in any 
4 county the business requires a protracted session, the court 
5 may during the term excuse all or any of the jurors origi-
6 nally returned and issue venires for new jurors to supply 
7 their places; who shall be drawn and notified to attend at 
8 such time as the court directs. 

SECT. 69. 'rhe court on motion of either party in a suit 
2 may examine on oath any person called as a juror therein, 
3 whether he is related to either party, or has given or formed 
4 any opinion, or is sensible of any bias prejudice or particular 
5 interest in the cause; and if it appears from his answers, or 
6 from any competent evidence introduced by the party object-
7 ing to the juror, that he cloes not stancl indifferent in the 
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8 cause, another juror shall be called and placed in his stead 
9 for the trial of the cause, 

SECT, 70. The traverse jury may in all cases find a special 
2 or general verdict subject to the opinion of the court on a 
3 case agreed by the parties and reserved, or on the facts as 
4 reported by the judge presiding at the trial. 

SECT.71. When a jury not having agreed return into court 
2 stating the fact, the judge may in his discretion explain any 
3 questions of law if proposed to him, 01' re-state any partic-
4 ular testimony, and send them out again for further consid-
5 eration; but they shall no t be sent out a third time in con-
6 sequence of their disagreement, unless on account of some 
7 difficultics not stated when they first camc into court. 

SECT. 72. In prosecutions for the recovery of any sum of 
2 money or other thing forfeited it shall not be a cause of chal-
3 lenge to any juror, that he is liable to pay taxes in any county 
4 town or plantation which may be benefited by the recovery. 

SECT. 73. If a party knows of any objection to a juror in 
2 season to propose it before trial and omits so to do, he shall 
3 not afterwards be allowed to make the same objection; unless 
4 by leave of court for special reasons. 

SECT. 74. No irregularity in the venires or drawing sum-
2 moning returning' or empanneling jurors shall be sufficient 
3 to set aside a verdict; unless the party making the objection 
4 was injured by the irregularity; or unless the objection was 
5 made before the return of the verdict. 

SECT. 75. If either party iu a cause in which a verdict is 
2 returned shall duriug the same term of the court before or 
3 after the trial give to any of the jurors, who try the canse, 
4 anything by way of treat or gratuity, or purposely introduce 
5 among the papers in the case which are delivered to the 
6 jury when they retire with the eause, any papers which have 
7 any connection with it but wel'e not offered in evidence, the 
8 court on motion of the adverse party may set aside the ver-
9 dict and order a new trial. 

vVitnesses and evidence. 

41 
OHAP.82. 

Idem, ~ 65, 

l\[ay fi nd spocinl 
verdicts fur 
cases of law. 
Idem, ~ 66, 

Whon not 
agroed, 
proceedings. 

Not disqualified 
by residellt:e. 

Idem, ~ 68, 

Ohjections 
knflwn and not 
stated before 
tl'ial. 
Idem, ~ 69, 

Vordict not 
affected hy 
irregularitio':'!, 
if not injurious. 

Idem, ~ 70, 

Verdict set aside 
fUl' improper 
practices witli 
jurors. 

Idom, ~ 76. 

SECT. 76. The clerks of the several courts and any justice Witnosses m.y 
2 f th . ~ 't t tt d be summoned, o e peace may Issue summollses lor WI llesses 0 a en &c, 
3 before courts to give evidence concerning any matters there Idem, pI. 

4 depending'. 
SECT. 77. No person shall be deemed an incompetent wit- ReIigiousbeliof 

2 . 1" . f b h 11 b j , .ffects credlhil-ness on account of Ius re IglOUS behe, ut s a e SUJJect to ityonly. 
6 IX 



42 
CHAP. 82. 

Idem, ~ 72. 
1847, c: 34. 

Partios and 
others iutorosted 
may be 
witnesE'o.3. 

1806, c. 266. 

Exception whoro 
canse of action 
implies an 
oftenso. 

Idem. 

Attestation of 
wills, &c., not 
Rjf~ctod. 

Testimony of a 
party out of 
the state, how 
taken. 

Testimony of a 
party may ho 
contradicted. 

Not applicable 
to executors, 
administrators 
or heirs. 

REVISION SECO~D. 

3 the test oC creLlibility; and any person who does not believe 
4 in the existence of a Supreme Being shall be permitted to 
5 testify under solemn affirmation and shall be subject to all 
6 t~le pains and penalties of perjury. 

SECT. 7 8. No person shall be excused or excluded from 
2 being a witness in any eidl suit or proceeding at law or in 
3 equity by reason of his interest in the event of the same as 
4 party or otherwise, except as is hereinafter prodded, but 
5 such interest lllay be shown for the purpose of affecting his 
6 credibility. 

SEC,].'. 79. Parties shall not be witnesses in suits where 
2 the cause of action implies an offense against the criminal 
3 law ou the part of the defendant, unless the defendant shall 
4 offer himself as a witness, in which case the plaintiff may 
5 also be a witness, and in case the defendant in such 'suit 
6 shall offer himself as a witness, he shall be held to wai,'e 
7 his privilege of not testifying where his testimony might 
8 render him liable to prosecution for a criminal offense. 

SECT. 80. Nothing herein shall in any manner affect the law 
2 relating to the attestation of the execution of last wills and 
3 testalllents, 01' of any other instrullent which by law is 
4 required to be attested. 

2 
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SECT. 81. When any party to a suit resides without the 
state, or is absent from the state during the pendency of 
the suit, and the opposite party desires his testimony, a COlll

mission under the rules of court may issue to take his dep
osition; and it shall be th'e duty of such non-resident or ab
sent party upon such notice to him or his attorney of record 
in the suit of the time and place appointed for the taking 
his deposition, as the court shall order, to appear and give 
his deposition. If such party shall refuse or unreasonably 
delay giving his testimony as above provided, he may be non
suited 01' defaulted by order of the court, unless his attor
ney will admit the affidavit of the party desiring bis testi
mony, of what the absent party would say if present, to be 
llsed as testimony in the case. 

SECT. 82. When one of se,'eral plaintiffs or defendants is 
used as a witlless by the opposite party, testimony may be 
introduced to contradict or discredit him by his eo-plaintiffs 
or co-clefendants in the salle manner as if he were not a 
party to the suit. 

SECT. 83. The provisions of the five preceding sections 
shall not be applied to any cases, where, at the time of taking 
testimony, or the tillle of trial, the party prosecuting or the 
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4 party defel1l1ing, or any o~le of t.hem, shall be an executor 
5 or an administrator, or made a party as an heir of a deeeased 
6 party. 

SECT. 84. The ~'ulcs of evidence in special proceedings of 
2 a eivil nature such as before refcrees, auditors, county com-
3 mi8sioners, courts of probate, shall be t.he same as herein 
4 provided for civil actions. 

SEOT. 85. When a person duly summoned and obliged t.o 
2 attend before any judicial trilJunal fails to do so without a 
3 reasonalJle excuse, he shall be liable to the part.y aggrieved 
4 for all damages sustained thereby. The judge of such t.ri-
5 bunal may issue a capias to apprehend and bring him before 
6 him; and he may be filled not exceeding twenty dollars and 
7 ordered t.o pay the costs of the attachment, and may be COlll-

8 mitted until the same and the costs of commitment are paid. 
SEOT. 86. When a witness in court refuses t.o answer such 

2 questions, as the court allows t.o be put, he may be fined 
3 not exceeding twenty dollars and committed until the fine 
4 and costs of' commitment. are paid. 

SEOT.87. A person t.o whom an oath is administ.ered shall 
2 hold up his hand, unless he believes t.hat an oath adminis-
3 t.ered in that form is not binding and then it may be adrnin-
4 istered in a form believed lJY him t.o be binding. One not. 
5 believing the christian religion may be sworn according to 
6 t.he ceremonies of his religion. 

SEOT. 88. Persons conscientiously scrupulous of t.aking an 
2 ~ath may make affirmation as foll;)w8: "I do affirm under 
3 t.he pains and penalties of peljury," which shall be deemed 
4 of the same force and effect as an oath. 

SEOT. 89. Persons convicted of an infamous crime and 
2 sentenced in this state are not competent witnesses unless 
3 restored by a pardon; allCl a conviction ont of the state of 
4 such a crime may be given in evidence to affect his credi-
5 bility. 

SEOT. 90. No person is obliged to attend in any court as a 
2 witness in a civil suit, or at any place to have his deposition 
3 taken, unless hi8 lcgal fees for travel to and from the place 
4 and for one day's attendance are first paid or tendered; and 
5 his fees for each subsequent day's attendance must be paid 
6 at the close of the preceding day, when he requests it. 

SEO'I'. 91. The records and proceedings of auy court of 
2 the United States or of anyone of the statcs authenticated 
3 by the attestation of the clerk or officer having charge 
4 thereof and seal of' :-meh court shall be admitted in evidence. 
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SECT. 92. Printed copies purporting to be published under 
anthority of government of statutes acts anc1resolves of the 
United States 01' of this or any other state or territory of 
the United States, may be admitted as evidence; those of 
this state as sufficient, those of other states as prima facie. 

SE01'. 93. Foreign laws may be proved by parol eYidence, 
but when such law appears to be existing in a written stat
ute 01' code, it may be rejected nnless accompanied by a copy 
thereof. The unwritten law of any other state 01' territory 
of the United States iliay be proved by parol evidence and 
by books of reports of cases adjudg'ed in their courts. 

Costs. 

SECT. 94. In all actions the party pl1evuiling shall recover 
2 costs, unless otherwise specially provided. 

SEo'r. 95. When u plaiutiff appeals from a judgment of a 
2 lllunicipal 01' police court or justice of the peace in his favor 
3 and does not recovcr in the appellute court a greater sum as 
4 damages, he shall recover a qnurter of the SUlll lust recov-
5 ered for costs. 

SECT. 96. In actions of replevin when the jury find, that 
2 each party owned a part of the property, they shall find and 
3 state in their verdict the value of the part owned by the 
4 plaintiff when replevied without regard to the value as esti-
5 mated in the replevin bond, and if such value does not ex-
6 ceed twenty dollars the plaintiff shall recover for costs only 
7 one quarter part of such value. 

SEOT. 97. In actions commenced in the supreme judicial 
2 court, except ·those by or against towns for the support of 
3 paupers, if it appears on the rendition of judgment, that the 
4 action should have been commenced before a municipal or 
5 police court or a justice of the peace, the plaintiff shall not 
6 recover for costs morc than one quarter part of his debt or 
7 damages. On reports of referees full costs may be allowed, 
8 unless the report otherwise provides. ([t) 

SECT. 98. When an account is plcad in set-off and plaintiff 
2 recovers not exceeding tweuty dollars, he is entitled to full 
3 costs, if the jury certify in their verdict that the damages 
4 were reduced as low as that sum by reason of the amount 
5 allowed in set-off. (b) 

(a) ~8, Me. 204. 
(b) 31, Me. 120. 



PUBLIC LAWS. 

SECT. 99. When a party recovers double or treble costs 
2 the fees of witnesses, depositions, copies and other evidence 
3 are not to be doublec1 or trebled. 

SECT. 100. On application of a private person for a writ 
2 of review, certiorari, mandamus, or quo warranto, or like 
3 process, the court mayor not allow costs to a person ap-
4 pearing on notice as respondent. 

SECT. 101. When costs have been aHowed against a plain-
2 tiff on nonsuit or discontinuance and a second suit is brought 
3 for the samc cause before the costs of thc former suit are 
4 paid, further proceedings shall be staycd, till such costs are 
5 paid, and the suit may he dismissed, unless they are paid at 
6 such timc as the court appoints. 

SECT. 102. When a suit is brought in thc name of the 
2 state for the benefit of a private person, his namc and place 
3 of residence shall be indorsed on thc writ, and if the de-
4 fendant prevails, judgment for his costs shall be rendered 
5 against snch person and execution issued, as if he were 
6 plain tiff. 

SECT. 103. When a defendant prevails against the state 
2 in a civil suit judgment for his costs shall be rendered 
3 against it, and the treasurer of the county shall pay the 
4 amount on a certified copy of the judgment, and the amount 
5 shall be allowed to him in his account with the state. 

SECT. 104. When the state rccovers costs in a civil suit no 
2 fees shall be taxed for the travel of any attorney. 

SECT. 105. The name and place of residence if known of 
2 an assignee shall at any time during the pendency of the suit 
3 be indorsed on the back of a writ or process commenced in 
4 the name of his assignor by request of the defendant, or 
5 further proceedings thercon shall be stayed i anc1 if the de-
6 fendant pre,ails, judgment for his costs shall bc rendercd 
7 against the plaintiff anc1 such assignce, as if both had been 
8 originally joined in the action. 

SECT. 106. If the name of such assignee is not known to 
2 the c1efenc1ant, until after he has recovered judgment against 
3 the plaintiff for cost:,;, he may maintain an action on the case 
4 against such assignee for his costs within six years from the 
5 time of juc1gment; anc1 such judgment for costs may be set 
6 off between such assignee anc1 the defendant, as if the as-
7 signee had been plaintiff in the suit. 

SECT. 107. When a plaint.iff· brings divers actions at the 
2 same term of a court against the same party, which might 
3 have been joined in one, 01' brings more than one suit on a 
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c. 115, ~ 93. 
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Idom, ~ 97. 
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REVISION SECOND. 

4 joint and several contract, he shall recover costs in one of 
5 such actions only, unless the conrt certifies, that there was 
6 good cause for commencing them. 

SECT. 108. A plaintiff shall not be allowed costs in an ac· 
2 tion on a judgment of any tribunal, on which an execution 
3 might have issued, when such suit wa:') commenced, excepting 
4 upon trustee process. 

SECT. 109. In actions of a corporation its travel is to be 
2 computed from the place where situated, if local, otherwise 
3 from the place where its business is usually transacted not 
4 exceeding forty miles, unless its agent actually travels a 
5 greater distance to attend court. 

SEC'!'. 110. The power of the court to require payment of 
2 costs or to refuse them as condition of an amendment or 
3 continuance is not affected by the provisions of this chap. 
4 tel'. 

SECT.111. When a defendant pleads a discharge in bank· 
2 ruptcy obtained after commencement of the suit, he can reo 
3 cover no costs before the time, when the certificate was 
4 produced in court. 

E.1:ecutlons. 

SECT. 112. Executions may be issued on a judgment of 
2 the supreme judicial court after twenty-four hours from its 
3 rendition returnable within three months. 

SECT. 113. No first execution can be issued after one year 
2 from the time of judgment, except in cases provided for by 
3 the fourth section of this chapter; in which the first execu· 
4 tion may be issued not less than one nor more than two 
5 years from the time of jUdgment. 

SECT. 114. An alias or pluries execution may be issued 
2 within three years after the day of the return of the pre· 
3 ceding execution and not afterward. 

SECT. 115. ·When execution is not issued within the times 
2 prescribed by the two preceding sections, a writ of scire 
3 facias against the debtor may be issued to show cause, why 
.;i execution on the judgment should not be issued, and if no 
5 sufficient cause be shewn, execution may be issued thereon, 

SECT. 116. On executions issued on judg'ments or acknow 1· 
2 edgments of debt interest shall be collected from the time 
3 of judgment or payment and the form of execution be varied 
4 accordingly. 
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SECT. 117. A justice of the 'court in which the judgment 
2 was rendered upon proof by affidavit or otherwise of the 
3 loss or destruction of an execution unsatisfied in whole or 
4 in part may order a ne,Y execution to be issued for so much 
5 as remains unsatisfied. 

~b~lll)iCJl' §3. 

JUSTICES OF THE PEACE, THEIR JURISDICTION AND PROCEEDINGS 
IN CIVIL ACTImm. 

Sect. 1. Jurisdictions in civil actions; not to excccd twenty dollars. 
2. Title to real estate pleaded, case to be remoyed to supreme judicial comt. 

Recognizance in such case; if Bot given, to be tried. 
3. Copy, &c., to be produced at appellate comt; proceedings, if not entered, &c. 
4. "Writs, form and seryice of. 
6. Judgments on default, nonsuit or trial. 
6. Costs for defenchnt. 
7. Appeal, when and holY claimed; effect of. 
S. Appeal, recognizance for, when and how given. 
9. Appeal papers to be produced at appellate court; failure to entcr, &c., 

effect of. '. 
10. Subpmnas for witnesses, in what case to issue. 
11. Adjournment of his court. 
12. If unable to attend, another justice may enter a case, and if he remains 

unwell, try it. 
13. Executions returnable in three months. 
14. Executions may be directed into other counties. 
15. "Writs of scire facias. when he may is~ue. 
16. 'Vrits, &c" when directed into other counties. 
17. Records, how to be kept; on his death may be transcribed into the book of 

another justice. 
IS. Execution issued on the transcribed record. 
19. Remoying from the state, must deposite his records with the clerk. 
20. Administrators of deceased justice also. 
21. Penalty on administrator for neglect. 
22. Duty of the clerk in such cases. 
23. Proceedings if his records are not completed. "When an execution may be 

used in place of a copy of the record. 
24. Justice whose commission has expired may certify copies and issue new exe

cutions. 
25. Justice not to be of counsel in any case before himself; not to try any case 

commenced by himself. 
26. Justice may hold courts at his dwelling house or office. 

Justice plea before to be the general issue. 
Justice costs, in action continued at plaintiff's request, limited. 

SECT. 1. Every justice of the peace may hold a court in 
2 his county, and have original jurisdiction of all civil actions, 
3 including prosecutions for penalties in which his town is 
4 interested, when the debt or damages demanded do not ex-
5 ceed twenty dollars, excepting those in which the title to 
6 real estate according to the pleadings or brief statement 
7 filed in the case by either party is in question i and except-
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REVISION SECOND. 

8 ing that in those towns in which a municipal or police court 
9 is es tablished, his jUl'iscl iction shall be res tricted to those 

10 cases provided therefor in the act establishing said courts. 
SECT. 2. When it appears by the pleadings or brief state-

2 ment in the case, that the titlc to real estate is in question) 
3 it shall be removed on the request of either party to the 
4 sllpreme judicial court; and such party shall recognize to the 
5 other party in a reasonable sum with. sufficient sureties to 
6 enter the cas¥ at the next term of said court; and if he does 
7 not so recognize, the justice shall hear and decide the case, 
8 as if the request for removal had not been made. 

SECT. 3. '1'he party so recognizing shall produce at said 
2 court a copy of the record and all such papers as are required 
3 to be produced by an appellant; and if he fails so to do, or 
4 to enter the action as before provided, he shall upon the com-
5 plaint of the adverse party be nonsuited or defaulted, as the 
6 case may be; and such judgment shall be rendered as law 
7 and justice require. 

SECT. 4. The writ in civil actions commenced before a 
2 justice of the peace shall be a SUlllmons, a capias and attach-
3 ment or scire facias, of the form prescribed by law signed by 
4 the justice, and duly served not less than seven nor more 
5 than sixty days before the return day thereof. 

SEC'!'. 5. If any person duly served with process does not 
2 appear and answer thereto, his default shall be recorded, and 
3 the charge in the declaration shall be taken to be true; and 
4 on such default, and also when the action is on trial main-
5 tained, the justiee shall enter judgment for such sum not 
6 exceeding twenty dollars, as he finds due to the plaintiff 
7 with costs, and issue execution. 

SECT. 6. If the plaintiff fails to enter and prosecute his 
2 action, or if on trial he does not maintain his action, the 
3 defendant shall recover judgment for his costs to be taxed 
4 by the justice; and execution shall issue therefor. 

SECT. 7. Any party aggrieved by the judgment of the just-
2 ice may appeal to the next supreme judicial court in the same 
3 county, and may enter such appeal at any time within twenty-
4 four hours, Sunday not included, after the jndgment; in which 
5 case no execution shall issue, and the case shall be entered 
6 and determined in the supreme judicial court. 

SECT. 8. Before such appeal is allowed, the appellant shall 
2 recognize with sufficient surety or sureties to the adverse 
3 party, if required by him, in a reasonable Sllm with condi-
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4 tion to prosecute his appeal with effect, and pay all costs 
5 arising after the appcal. 

SECT. 9. The appellant shall at the supreme judicial court 
2 produce a copy of the rccord, and of all the papers filed in 
3 the cause; except depositions or other written evidence or 
4 documents, the originals of which shall be produced at the 
5 supreme judicial court: and if the appellant fails to p!'oduce 
6 such papers and enter and prosecutc his action, the COUl't on 
7 complaint of the advcrse party may affi!'m thc former judg-
8 ment with costs. 

SECT. 10. Eve!'y justice ma.y issne subpmnas for witnesses 
2 in civil actions pcnding before him 01' allY other court or per
S sons al1tho!'ized to examine witnesses. 

SECT.11. He may aLljollrn his court by proclamation from 
2 time to time as justice requires. 

SECT. 12. Whenever a justice of the peace is unable by 
2 reason of sickness or other unforeseen cause to attend at the 
3 time and place by him appointed fa!' holding a comt, any 
4 other justice in the county, who can legally try a cause be-
5 tween the parties in the pending' suit may. continue such 
6 cause once not exceeding thirty days, and note such con tin-
7 uance on the writ; and in case the disabili ty of the justice 
8 to whom the writ was returnable is not removed at the 
9 expiration of the time of adjo nrnment, such action may be 

10 entered before and tried by any justice of the peace of said 
11 county, at the time and place to which it was so adjourned, 
12 who may render jndgment and issue execution accordingly. 

SECT. 13. Executions issued by a justice of the peace shall 
2 be made returnable in three months from the day they were 
3 issued. 

SECT. 14. When any ~ebtor, against whom judgment is 
2 rendered before any justice of the peace or municipal or 
3 police court, removes or is out of the county in which such 
4 judgment is rendsred, such justice or court may issue execu-
5 tion against him directed to the propel' officers in any county 
6 where he is supposed to be; and such execution shall have 
7 the same force as if issued by a justice 01' court of the 
8 county, where such officers are empowered to act. 

SECT. 15. Every justice of the peace may issue writs of 
2 scire facias against executors 01' ad ministrators upon a sug-
3 gestion of waste after judgment against them, against bail 
4 in civil actions, and indo1'sers of writs; and enter judgment 
5 and issue execntion, 3,S any court might do in like cases. 

7rx 

49 
CHAP. 83. 

R. S., c. 116, ~ 10. 

Appeal, papers 
to bo produced 
at appellate 
court, &c~ 

R. S., c. 116, 
pI. 

Snbpmna51 for 
witnesses, &c. 
R. S., c. 116, 
p2. 

A~jourllment or 
his court. 
R. S., c. 116, p3. 

Ifllnable to 
attend another 
jnstice Illay enter 
a case, &c. 

R. S., Co 116, 
.~ 14. 

Executions 
returnable in 
three months. 
R. So, c. 115, 
~ 103. 

Exocutions may 
bo directed inta 
other counties. 

1842, c. 10, ~ i2. 

Writs of scire 
facias, when he 
maylssue. 

R. S., Co 116, 
p6. 



50 

CHAP. 83. 
"Tl'its, &c., 
whon (lireeted 
into other 
(·uuntics. 

R. S., c. 116, 
~ 17. 
1842, c. 10, § 1. 

Records, how to 
b" kopt, &c. 

R. S., c. 116, 
§ 19,20,21. 

Execution issued 
on the tran
scribed record. 

R. 8., c. 116, 
§22. 

Removing fl'Ofll 
the stoto, &c. 

R. S., c. 116, 
§m. 

A<lmini~tratnrB 
of doceased 
j llstice also. 

R. S., c. 110, 
§ ~4. 

Penalty on 
admini~trator 

fo!' neglect. 

REVISION SECOND. 

SECT. lG. In cascs of scire facias ag;ainst bail, indorsers of 
2 writs, executors or aUlllinistmtors, in all trustec processes, 
3 or original writs against two or more defendants, before a 
4 justice of the pcace, or a judge of tbe municipal or police 
5 court, where the defendant 01' trustee residcs out of tbe 
G eOllllt.y where tlw proccedings are had, the justice or judge 
7 may direct the writ 01' execution to any proper officer otthe 
8 count.y where the dcfendant or trustee resides, who shall 
9 charge fees of travel from the place of llis residence to the 

10 place of service only, and postage paid by him. 
SECT. 17. Every justice of the peace shall keep a fair 

2 record of his proceedings; and if hc dies after having given 
3 judgment in a canse and before it is satisfied, any other jus-
4 tiee of the same county may on complaint of the creditor 
[) issue a SUlllmons to tho person, in whose possession the ree
(j ord of such judgment i", directing him to produce and de-
7 liver it to him; and if such person contemptuonsly refuses 
R to produce it, or to be examined respecting it on oath, the 
D justice may COlJ)wit him to prison, as punishment for the con-

IO tempt, to be detained, until he submits to such examination 
11 and produces the record; and when the record is so deliv-
12 ered to him, he shall transcribe it upon his own book of 
13 records, and return the original to the person who produced 
14 it; and a copy thereof attested by the transcribing justice 
15 or otherwise proved shall be legal evidence in all cases, 
16 where an authenitcated copy of the 'original might be re-
17 ceived . 

. SEcer. 18. On such transcribed record, the jnstice may 
2 issue execution as if the judgment was rendered by himself, 
3 clmnging the form as the case requires; but no such first exe-
4 eution shall issue after the expiration·of one year from the 
5 time the judgment was rendered, unless on sch'e facias. 

SECT. 19. Every justice, who removes from the state, shall 
2 before his removal deposit with the clerk of the judicial 
3 courts in the cOllnty, for which he was commissioned, all his 
4 records and papers appertaining to his office. 

SECT. 20. The executor 01' administrator of any deceased 
2 justice shall deposit all the records and papers of sueh de-
3 ceased justice relating to his office, which come int.o his pos-
4 session in the clerk's office in the conn ty for which the jus-
5 tice was commissioned. 

SEC'I'. 21. Any person neglecting to eomply with the duty 
2 required of him in either of the two preceding sections shall 
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3 forfeit and pay one hunch'ed dollars to be rccol"cl'ed on 
4 indictment. 

SEc'r. 22. The clerk shall receiv-e and safely kccp all such 
2 records and papers, and may grant certiued copics of them, 
3 which shall be as good evidence, as if certiliedby the justice. 

SECT. 23. If any jllsticc dies 01' removes from the state, 
2 without recording and signing an)' judgment by him rendered 
3 in an action befOl'e him, and his docket, original writ, and 
4 papers appertaining thereto, and execution if any issned, are 
5 so deposited in the office of the clerk, he sha 11 on payment 
6 of usual fees make ont and certify copies of all the papers 
7 in sueh cause, aud all faets appearing in sueh docket; and such 
8 copies shall be legal evideuce. But if sllch records have not 
9 been deposited with the clerk, the plaintiff in any action may 

10 use in place of such certified copy an execution issued on 
11 any such judgment by the jnstice with an affidavit thereon 
12 made by the plaintiff or his attol'lley, that it is not satisfied, 
13 or satisfied in part only, as the case lllay be. 

SEC'l'. 24. Any justice, whose commission expires and is 
2 not renewed, may, dming two years thereafter, issue and 
3 renew executions on any judgment by him rendered while in 
4 commission, which shall be obeyed by the office!', as if the 
5 commission of the justice had not expirel~ ; and certifY copies 
6 of judgment rendered by him. 

SECT. 25. No justice shulllJe of eounsel for either party, 
2 or give advice to either party in a suit before him, or be 
3 subsequently employed as counsel 01' attoruey in any case 
4 tried before himself; nor hear nor determine any civil ac-
5 tion commenced oy himself; and every action so commenced, 
6 shall abate. 

SECT. 26. Any justiee lllay try cases at his dwelling-house 
2 or offiee 01' other suitable place, and the writ shall be made 
3 returnable accordingly; except where the title to real estate 
4 is in question, the defendant shall plead the general issue 
5 and need not file any brief statement; aud when an action, 
6 in which the defendant does not appear, is continued at the 
7 request of the plaintifl; only one travel and attendance shall 
8 be taxed for him, unless the defendant agrees in writing, to 
9 such continuance. 
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LEVY OF EXECUTIONS ON PERSONAL PROPERTY. 

Sect. 1. Execution; what goods may be sold on. 
2. Execution; coin and bank notcs, how levied on. 
3. Execution; goods, in what time sold on. 
4. Execution; how U(lyertised. 
6. Execution; adjoul'llmcnt of sale, time. 
6. Execution; adjoul'Ilment of sale, place. 
7. Indemnity; oificer may require. 
I). Re-sale, if purchaser refuses to take; officer to account for proceeds, and for 

damages paicl by such purchaser. 
9. Return of sale on execution, how made. Penalty for fraud in sale or return. 

10. Proceeds of sale, holY disposed of. 
11. Rents of buildings, how sale is to be made of. 
12. Shares in incorporated companies, how sold. 
13. Notice of seizure of, how given, if not attached. 
14. If attached, mode of procedurc. 
15. Officers of the corpomtions to certify the number of shares, &c. 
lB. Shares sold to be transferred; ncw certificates to purchaser. 
17. N oticc of sale, how given. 
18. Franchise of corporation, how sold; notice of sale of, how given. 
19. Node of sale. 
20. Possession, what and how given to purchascr. 
21. Hights and duties of the pUl'chaser. 
22. Rights of redemption by thc corporation. 
23. Proceeds of sales applied in ordcr of attachment. 
24. Notice of second attachment to be given to the first attaching officer. 
26. 'Vanant against tUl'llpike corporation for damages. 
2B. Sale of the franchisc thereon may be adjourned. 
27. In what county sale may be had. 
28. In case of a prior attachment, how the lien by seizllIc on execution may be 

prescryed. 
29. Proceedings when such attachment is removed. 
30. Exccutions to be set off against each other. 
31. Cases in which it may be done. 
32. Proceeds of, how applied. 
33. Sale without tender. 
34. Executions and warrants of distress against towns, how issued and enforced.· 
35. How levied on real esta teo 
:lB. Notice and incidents of the sale. 
37. Remedy of owner of nropcrty sold. 
3S. Payment bcfore levy, provision for and effect of. 
39. Protection from subscquent claims. 
40. Proportion to be paid, how ascertained. 
41. Hights and remedies of thc purchaser of a right to a conveyance of land. 

SECT. 1. All chattels real and personal liable at commOn 
2 Jaw to attachment and not exempted therefrom by statute 
3 are liable to he taken and sold on execution, as prescribed 
4 in this chaptot'. 

SECT. 2. Ourrent gold or silver coin may be taken on 
2 execution and paid to the creditor as money collected; and 
3 bank notes and all other eyidcnccs of debts issued by any 
4 moneyed corporation and cil'culatcd as money may be taken 
5 on execution, and paiJ to thc creditor at their par value, if 
6 he will accept them; otherwise they may hc sold like other 
7 chattels. 
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SECT. 3. Goods and chattels legally taken on execution 
2 shall be safely kept by the officer at thc expense of the 
3 debtor for the space of four days at least, next after the 
4 day on which they were taken exclusive of Sunday; and 
5 they shall be sold within fourtcen days next after the day of 
6 seizUl'e, except as hereinafter provided; unless before the 
7 time of sale the debtor redeems them by otherwise satisfy-
8 ing the execution. 

SECT. 4. The officcr shall post np public notice of the 
2 time and place of sale at lcast forty-eight hours before the 
3 time of sale in two or more public places in the town or 
4 place of sale. 

SECT. 5. If at the time appointed for the sale the officer 
2 is prevented by sickness or other casualty from attendiug 
3 at the place appoiuted, or is present and deems it for the 
4 advantage of all concerncd to postpone the sale, he may 
5 postpone it not exceeding six days next after the day ap-
6 pointed; and so from timc to time for like good cause giv-
7 ing notice of every adjournment in like manner as required 
8 in the prcceding section. 

SECT. 6. For good reason and for the pnrpose of obtain-
2 ing a better price for the goods to be sold hc may, if he 
3 should deem it for the benefit of the debtor, adjourn the 
4 auction to another piacc in the same town. 

SECT. 7. Where there is reasonable doubt as to the own-
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SEm'. 8. If the highest bidder at such a sale refuses to Re-sale, if 
2 take and pay for an article, the officer shall sell the same' i~~~cs~~s:: take, 
3 again at auction at any time within ten days giving due &c. 
4 notice of the second sale; and he shall account [or what he 
5 receives on the second sale, and for any damages he recov-

1 f 
R. S., c. 117, § 9. 

6 ers of the first bidder for a loss on t 18 re-salc, as or so 
7 much received on the exccution. 

SECT. 9. Hc shall in his rcturn on the execution particu- Return ofsnle 
2 lady describe each article or lot of the goods sold, and the b~\~x~~dt~~~c. 
3 price at which it was sold; and if he is guilty of any fraud 
4 in, the sale or return, he shall be liable to the debtor in an 

R. S., c.117, 

5 action on the case to pay him five timcs the sum, of which he ~ 10. 

6 is defrauded. 
SECT. 10. The mouey arising from the sale of any prop- Proceeds of 

I· lId sale, bow 2 erty on execution shall be app ICC to pay the c larges an disposod of. 
3 satisfy the execution; and the residue, if any shalllJe l'etul'llea 
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4 to the debtor on demand, 01' otherwise legally applied in the 
5 manner provided in seotion twen ty-three. 

SEC'I'. 11. When a lessor of any lands leased for the pur-
2 pose of Im"ling any building erected thereon commences an 
3 action against the lessee, and attaches the Luildings within 
4 six months after the rent becollles due, and recovers such 
5 rent, he lllay on execution cause the rents and profits of such 
6 buildings to be sold for a term of time sufficient to pay the 
7 debt and costs; or cause suoh building to Le sold like any 
8 other personal estate; and in the latter case saving to the 
9 debtor the right to redeem the sallle within one year by pay-

10 ment to the purchaser of the full amount paid by him and 
11 interest thereon. 

SEO'L" 12. Any share or interest of'any stockholder or pro-
2 prietoI' in any incorporated company may be taken on execu-
3 tion and sold in the following manner; and in no other man-
4 ner notwithstanding anything in the ehal'tur of such com-
5 pany to the contrary. 

SECT. 13. If the property was not attached on mesne pro-
2 eess in the sallIe suit, the officer shall leave a copy of the 
3 execution with the treasurer, cashier, clerk, 01' other record-
4 ing officer of the company, and the property shall be con-
5 sidered as seized on execution, when the copy is so left. If" 
6 it was so attached and l'emaius attached, the officer shall 
7 proceed in seizing and selling it on execution in the same 
8 manner as in the seventeenth section. 

SECT. 14. The officer of the cOlllpany having the care of 
2 the records or account of shares 01' interest of the stoek-
3 holders shall upon the exhibition to him of the execution 
4 give such officer holding it a certificate of the number of 
5 shares held by the judgment debtor, 01' of the amount of his 
6 in te1'est under thc penalty prescribed for refusal to give 
7 such certificate to an officer exhibiting a writ of attachment 
8 as provided in chapter eighty-one section forty-two. 

SECT. 15. Within fourteen days after the day of sale the 
2 offic'er shall leave an attested copy of the execution and of 
3 the return thereon with the officcr of the company, whose 
4 dnty it may be to record transfers of shares; and the pur-
5 chaser shall thereupon be entitled to a certifieate or certifi-
6 cates of shares bought by him on paying the fees therefor 
7 and for recording the transfers. 

SEO't" 16. If the shares 01' inter cst of the judgment debtor 
2 wore attached in thc sllit in which the execntion issued, the 
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3 purchaser shall be entitled to all dividencb, which accrued OHAP.84. 
4 after the attachment. ~i~:' c.117, 

SECT. 17. In making sale of such shares or interest of any Notice ofsaJe, 
• how givon. 

2 stockholder or proprietor the officer holding the executIOn 
3 shall give notice in writing of the time and place of sale to 
4 the debtor by leaving the same at his last and usual place 
5 of abode, if within the county where the officer dwells; and 
6 public notice of such time and place of sale by posting up 
7 notice thereof in Olle or more public places in the town, where 
8 the sale is to be made, and in two adjoining towns, if there 
9 are so many, thirty days at least hefore the day of sale i and 

10 shall publish an advertisement of the same import and nam-
11 ing the judgment debtor three weeks successively before the 
12 day of sale in some public newspaper printed in the same 
13 county, if any, if not in the state paper; and if the debtor 
14 never lived in the county, the posting of the notification and R. S., c.117, 

p9. 
15 publishing the advertisement as aforesaid shall be sufficient. 

SECT. 18. When judgment is recovered against any turn- Franchise of 
\ corporation, 

2 pike bridge canal 01' other incorporated company with power how sold, &c. 

3 to receive toll, the franchise of snch corporation may be sold 
4 on execution at public auction, the officer giving notice of the 
5 time and place of sale by posting a notification in any town, 
6 in which the treasurer clerk or any officer of the company, 
7 if there are any officers, if not where any stockholder re-
8 sides, thirty days at least before the day of sale, and by 
9 causing an advertisement naming the credi tor therein to be 

10 inserted three weeks snccessively in some public newspaper 
11 printed in any county where either of said officers, or if with-
12 out officers any stockholder resides, four days before the day R. S., c. 117, 

13 of sale; and if there be no newspaper printed in any such po. 

14 county, then in the state paper. 
SECT. 19. In the sale of snch franchise whoever will pay lIIode ofaale. 

2 and satisfy such execution and all fees and incidental expen-
3 ses in consideration of being entitled to receive to his own 
4 use all such toll, as the corporation is entitled to demand 
5 and receiYe, for the shortest period of time, shall be deemed R. S., c. 117, 

6 the highest bidder and the purchaser for such period of § 21. 

7 time. 
SECT. 20. Immediately after such sale the officer shall de-

2 liver to the purchaser possession of the toll houses and 
3 gates, in whatever county they may be situated, and he shall 
4 state his doings therein in his return. 

Possession, what 
and how given 
to purchaser. 
R. S., c. 117, 
§ 22. 

SECT. 21. The pnrchaser of snch franchise, and those Rights and 

2 1 " d I . . h . duties of tho C alll1mg un er nll1 may receIve to t eu' own use the tolls purchaser 
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3 accruing within the time limited in the purchase, and shall 
4 have all the powers necessary for the convenient use of the 
5 property, which were bcfore vested in the corporation, and 
6 be bound to discharge the same dutics, aud be liable to the 
7 same penalties and forfeitures during the term of the saiu 
8 purchase, as before wcre rcq nired of the corporation, and 
9 may rccoyer of said corporation any moneys paid or ex-

10 penses incllrred ill conscquencc of his saill liability and 
11 without any fault or negligence on his part. 

SECT. 22. Thc corporation may at any time within three 
2 months aftcr the day of sale redccm said franchise by pay-
3 ing to the purchaser the sum he paid in satisfaction of the 
4 execution with twelvc pel' cent. intercst thereon in addition 
5 to the toll he has reccived. 

SECT. 23. If goods or other property sold on execution 
2 have becn attached hy any other crcditor or seized on any 
3 other cxccution hy the same or any other officer, or if before 
4 paymcut of the residuc to tho debtor any other writ of 
5 attachmcnt or exccution against him is delivered to thc offi-
6 ccr who made tbe sale, the proceeds of the sale shall be 
7 applied to the dischargo of the scveraljudgments in the 01'-

8 del', in which the writs of attachments or execution were 
9 served; and the residue, if any, shall be paid over to the 

10 debtor. 
SECT. 24. If an attachment or seizure is made on execu-

2 tion of a share of any incorporatcd company, or of any 
3 other property which has been attached without taking and 
4 keeping exclusive possession thereof, and if the same prop-
5 erty is suhsequently attached or taken on execution hy ahy 
6 other officer, he shall give noticc thoreof to the officer, who 
7 makes the sale undor the first attachment or seizure; and if 
8 the latter without such notice pays to thc debtor the balance 
9 of thc proceeds of the sale, he shall not be liablc therefor to 

10 the person claiming under such subsequent attachmcnt or 
11 seizure. 

SECT. 25. Whenevcr any damages arc assessed iu favor 
2 of any person by the county commissioners or by a com-
3 mittee or a vordict of a jnry for any injury sustained by 
4 him by any acts of any of thc corporations aforesaid au-
5 thorized to cl emallcl aud receive toll,. and the damages shall 
6 not be paid in thirty days artor order or thc acceptance of 
7 such verdict 0[' of the report of the committee, such person 
8 may have a warran t of distress against any such corpora-
9 tion for the damages assessed and intercst and costs. 
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SECT. 26. The officer holding sllch warrant sllan have the OHAP. 84. 

2 same right to adjourn the vendue, as in case of sale of goods ~1~I:e~~~.~ ~~~-
3 on execlltl·On. be adjourned. R. S., c.117, § 31. 

SECT. 27. All proceedings respecting the attachment and In what county 
Bale may be had. 

2 sale on execution of the franchise of any corporation enti. 
S tIed to demand and receive toll, and sales on warrant of dis· 
4 tress as mentioned in section twenty.five, may be had in any 
5 cOllnty, in which the creditor, the president, clerk, treasurCl', R. S., c. 117, 

6 or any diI:ector of said corporation, if there is any such offi. § 3i!. 

7 cer, if not, where any stockholdcr resides. 
SECT. 28. When any estate real or personal is seized on 

2 execution, and further scrvice of the exccution is suspended 
3 by reason of any prior attachment tllereof, snch estate shall 
4 be bound by scizure until it is set off or sold in whole or in 
5 part nnder the prior attachment, or until it is dissolved; 
6 provided t.he officer making such seiznre of real cstate within 
7 five days thereafter filcs in the office of thc register of deeds 
8 in the county or district, in which the real estate is situated, 
9 a copy of his retUl'n of the seizure with the names of the 

10 parties, the court at which judgment was recovered, and the 
11 date and amount of the execution; and the registcr shall file 

In case of n. 
prior attachment, 
llOW the lion by 
soizure on 
execution mny 
be preserved. 

12 and enter the same of record, as in case of attachment of R. s., c. 117, 

13 real estate on writs; and like fces shall be allowcd to the M~', c. 31, § n. 
14 officcr and register therefor. 

SECT. 29. If the estate is sct off or sold in part under the 
2 prior attachment, or if it is dissolved, the estate or snch part 
3 thereof as remains undisposed of shall continue bound for 
4 thirty days thereafter by such seizure on execution; and the 
5 service of the execution may be completed as if the estate 

Proceedings 
when stIch 
attachment is 
removed. 

G had been first seized thereon at any time within thirty days R. S.,c.117, § 34. 

7 althongh the return day of the execution has passed. 
SECT. 30. \\Then an officer has ill his hands executions, Executions to be 

2 wherein the creditor in onc is debtor in the other, he :~~~~t~~ea:.n.t 
3 shall cause one execution to satisfy the other so far as it will 
4 extend; if one of such executions is in the hands of such 
5 officer, and the creditor in the other tenders his execution to 
6 him and requests him so to do, he shall set off one against 
7 the other as aforesaid; provided, the creditor in one execu· 
8 tion is in the same capacity and trust as the debtor in the R. s., c.117, p. 

9 other. 
SECT. 31. Exccutions shall not thus be set off' against each Cases in which 

2 other, when the sum due on one of them has been lawfully it may be done. 

3 and in good faith assigned to another person, before the credo 
4 itor in the other execution beC<'tme entitled to the sum due 

8 IX 
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5 thereon; nor when there are several creditors or debtors in 
6 one execution, and the sum due on thc other is due to 01' 

7 from a part of thein only; nor shall it be allowed as to so 
8 much of the :first execution as may Le due to the attorney in 
9 the suit for his fees and disbursements therein. 

SEC'I'. 32. The officer shall apply the proceeds of the sale 
2 of property lllortgaged 01' pledged after deducting his fees 
3 and charges of sale to the payment of the sum paid or ten-
4 dered to the mortgagee pledgee or holder and the interest 
5 thereon from the time of sLlch payment; and the residue of 
6 such proceeds shall Lo applied to the satisfactiou of the 
7 plaiutiff's judgment in manuel' by law proyidcd. 

SECT. 33. Such plaintiff may hal'e the same seized and 
2 sold on the execution, as in other eaBes, subject to the rights 
3 and interests of such mortgagee pledgee or holder without 
4 paying or tendering payment of the deLt due to the mortga-
5 gee pledgee 01' holder. 

SECT. 34. All executions or warrants of distress against 
2 a town shall bo issued against tho goods and chattels of the 
3 inhabitants thercof and against the real estate situated 
4 therein, whether owned by snch town or not: and the officer 
5 executing such prccept shall satisfy it by distress and sale 
6 of the goods and chattels of the inhabitants in the manner 
7 provided by law. 

SECT. 35. FOl' want of sufficient goods and chattels to sat-
2 isfy the same after diligen t search, whieh fact the officer 
3 shall certify in his return, he shall levy upon and sell so much 
4 of the real estate in said town by lots, as the same al'e 
5 owned occupied 01' lotted out on the plan thereof, as lllay be 
6 necessal'Y to satisfy said precepts and expenses of sale. 

SECT. 36. He shall advertise in the state paper, and in 
2 one of the newspapers pl'inted in the county, where the 
3 lands lie, if any, three weeks successively, the names of 
4 sllch proprietors, as are known to him, of the lands which he 
5 proposes to sell with the amount of the execution or war-
6 rant of c1istress; and, where the names of the proprietors 
7 are not known, he shall pulJlish the nUll1 bel'S of the lots or 
8 divisions of said land ; the last puhlication to be three months 
!) before the time appointed fol' the sale. If necessary to eoUl-

10 plete the sale he lllay ad,iolll'l1 it froUl day to day not exceed-
11 ing thl'ee days. ITe shall give a deed to the purchaser of 
12 said land in fee expressing in said deed the cause of sale. 
13 The proprietor of the land so sold shall have a right to re-
14 deem it at any time within oue year from the time of the sale 
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15 011 paying the sum for which it was soh1! and tllC llcccssary 
16 charges and interest thereon. 

SECT. 37. The owner of auy real 01' personal estate so sohl! 
2 and any inhabitant who 1'0luuta1'i1y pays his due pro-
3 portion or who is compelled to satisfy such warrant in whole 
4 or in part, shall be entitled to l'eeover against the town in 
5 an action of assumpsit the full value thereof with interest at 
6 the rate of twelve per cent. yearly with costs of suit; and 
7 may prove and recoycr the rcal yalne thereof! whatever was 
8 the price at which it was sold. 

SEc'r. 38. When any such warrant of distress or execution 
2 is issuecl against a town any inhabitant thereof 01' proprietor 
3 of lands therein lIlay! before it is levied or the sale is made! 
4 pay his part or proportion thereof to be ascertained by an 
5 assessment thereof made lly the assessors of the town, which 
6 they arc reqnirecl to make at the request of any inhabitant 
7 or proprietor! 01' on notice given them by the county eommis-
8 sioners. 

SECT. 39. Every person so paying his proportion to the 
2 officer holding the warrant 01' execution for the nse of the 
3 person interested 01' to such person himself shall be dis-
4 charged both as to bis person and his property from such 
5 warrant or execution. 

SECT. 40. If any sneh warrant or execution is levi'ed on 
2 the property of any person! who at the tilDe has not paid his 
3 proportion! every person baring so paid or Lhat shall so pay 
4 his part as aforesaid shall be dischargcd from all execlltiolls! 
5 that may be issued on any judgment against the inhabitants 
6 of such town on aCC011U t of said levy! and his person and 
7 estate shall foreTel' be discharged. 

SECT.41. The eertifica te of Lhe major part of the assessors 
2 of the town shalllJe concl11siye eddellce of any person's pro-
3 portion thereof; and being deliyered to the officer he shall 
4 on payment thereof return the warrant or execution satisfied 
5 for that Sl1m with the name of the person who paid it. 
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{)>>n:tIJrd:IeJi.' §Ci. 

BAIL IN CIYIL ACTIONS. 

Sect. 1. Bail shall be by bond to the sheriff or other officer; bond retul'I1ed with the 
writ. 

2. 'What bail hc moy require. 
S. Iu what cases the obligors shall be holden. 
1. Snrrender of principal before entry; how to be done and effect thereof. 
6. Names of bail to be entpred on execution. 
6. Officer to notify bail; his fees to be .paid. 
7. Slll'render of principal in court. 
8. In case of avoidance, officer's duty, and liability of bail. 
9. Scire facias against bail. 

10. Pleadings and defense by bail. 
11. Surrender of principal on scire facias. 
12. Proceedings when bail is taken in a justicc action. 
13. Surrender and commitmcnt of principal in snch case. 
11. Officers' fees and duty. 
16. Surrender in such case after judgment. 
16. Surrender before judgment. 
17. Remedy of bail against principal. 

SECT. 1. When bail is taken on mesne process, it shall be 
2 by bond to the sheriff, if the process be served by him or his 
3 deputy, otherwise to the officer making the arrest, with con-
4 dition that the defendant shall appeal' and answer to the suit 
5 and that he will abide tho final judgment thereon and .not 
6 avoid. It shall be returned wiLh the writ, and the clerk 
7 shall note on tho writ that a bail boud is so filed. 

SECT. 2. No officer shall be obliged to accept a bail bond 
2 unless signed by two suroties at loast having sufficient prop-
3 erty in the county in which the principal is arrested or held 
4 in custody; and if he takes a bail bond with only one surety, 
5 he shall be liable to the plaintiff for any deficiency thereof;' 

SECT. 3. A bail bond shall bind the obligors though signed 
2 by only one surety, or when signed by two or more sureties, 
3 when all or any of them had no t sufficient property in the 
4 county. 

SECT. 4. Any bail may before the action is entered exon-
2 erate himself from all liability by surrendering his principal 
3 to the common jail in the count.y, where the arrest was 
4 made, or in the county, where the writ is retnrnable, and 
5 within fifteen days thereafter leaving with the jailer an at-
6 tested copy of the writ Ot' process, whereby the arrest was 
7 made, and of the retnrn indorsed thereo11, aud of the bail 
8 bond, and notifying in writing the plaintiJI or his attorney 
9 of the tillle and place of tho commitment; and the jailer 

10 shall receive him into custody as if the officer who made the 
11 arrest had commi tted him. 
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SECT. 5. If judgment is rendered against the principal in 
2 the action, in which the bail is taken, the clerk of the court 
3 or justice of the peace issning the execution on the judg-
4 ment shall on the margin thereof insert the names of the pel'-
5 sons, who became bail, their addition and place of abode, if 
6 they are inserted in the bail bond; and if the debtor is com-
7 mitted to jail, the clerk or justice shall note in like manner 
8 the jail, to which he is committed. 

SECT. 6. The officer holding the execution -fifteen days at 
2 least before its expiration, whether the debtor has gi ,en bail 
3 to the arresting officer or the jailer, shall notify the bail per-
4 sonally or by leaving a notice in writing by him signed at 
5 his usual place of abode, if in the officer's county, certifying 
6 that he cannot find the principal debtor, or property where-
7 with to satisfy the execntion, for which he may demand and 
8 receive of the bail the usual fee for the service of a writ, and 
9 for travel from the dwelling house of the officer to the dwell-

10 ing house of the bail, and shall minute in said notice the 
11 amount of the fees, which the bail shall pay in twenty days, 
12 unless, one day at least beforc the execution is returnable, 
13 the bail shall produce and dcliver to thc officer the princi-
14 pal debtor. 

SECT. 7. If the bail does not commit the principal to prison 
2 in the manner mentioncd in the fourth section, they may at 
3 any time before final judgmcnt in the original suit bring the 
4 principal into court, where the action is pending and de\i\7er 
5 him into thc custody thereof and be thereby discharged of 
6 their suretiship. 

SECT. 8. In case of the avoidance of the principal and 
2 return on the execution by the officer, that he has had the 
3 same execution in his hands at least thirty days before the 
4 expiration thcreof and that the principal is not found, his 
5 bail shall be obliged to satisfy the judgment with interest 
6 thereon from the timc whcn it was rendered, nnless they 
7 shall discharge themselves by surrendcring thc principal 
8 before final judgment against them on the writ of scire 
9 facias or by other sufficient defense. 

SECT. 9. When the principal so avoids, and his goods and 
2 chattels or lands cannot be found to satisfy the execution, 
3 the original creditor shall have a writ of scire facias in his 
4 own name from the same court against the bail in vacation 
5 or in term time to be sued out within one year from the 
6 time, when judgment was rendered against the principal, and 
7 need not declare on the bail bond, but may merely allege 
8 that the defendants became bail in the original action. 
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SECT. 10. The bail may plead jointly or severally, that 
2 they nevel' became hail as alleged in the writ, and l1Ilder 
3 that plea may avail themselves of every defense, which would 
4 avail them in an action of debt on the bond upon the plea, 
5 that it is not their bond; 01' may shew any special matter 
6 of diseharg'e filing' a brief ::;tatement thereof as by law pro-
7 vided. 

SECT. 11. The bail may slll'renc1er the principal in court 
2 befol'e final judgment Oil the scire facias, and deliver him 
3 to the order of court, and on paying all the costs on the 

, 4 scire facias they sha1l be discharged, and the principal shall 
5 be committed to the conn ty jail there to remain for the space 
6 of fifteen days; and if the creditor does not within that 
7 time take him in execution, the sheriff shall discharge hi111 
8 Oll payment of the legal prison fees. 

SECT. 12. When bail is taken on mesne pl'ocess in an action 
2 triable before a justice of the peace, and there is a return Oil 

3 the execution issued on the juc1g'ment in Sl1ch suit, that the 
4 principal is not found, the justice may issue a scire facias 
5 thereon against the bail to be served seven dars before the 
6 day of trial; and if no sufficient canse is shown to the con-
7 tl'ary, he may render judglllent for the debt and costs recov-
8 ered with interest thereon fl'Olll the time judgment was rell-
9 dered against the principal, aUlI isslle execution accordingly, 

10 notwithstanding' the debt and costs on the ol'igillal judgment, 
11 exceed tllC surn of twenty dallal'S. 

SECT. 13. If the bail at any tillle before final judgment in 
2 the original suit Oll scire facias bring'S the p-rincipal before 
3 the justice, and pl'ocllres the attendance of an officer to re-
4 ceive him, the jnstice shall make a record of the surrender, 
5 and shall order him into the custody of such officer to bc 
6 committed to jail to be proceeded wiLh as mentioned in the 
7 preceding sections; and on payment of costs arising on the 
8 scire facias the ball shall be fully clischal'g'od. 

SECT. 14. Snch officer shall attend before snch justice for 
2 such purpose aforesaid, when so req llested; and shall be 
3 allowed therefor the same feos as for arrestillg' and commit-
4 ting a defendant on mesne process; and for neglect of offi-
5 cial dut.y in the above case he shall be answerable for all 
6 damages to the party injured thereby. 

SECT. 15. When the principal is sllrl'endel'ed to Sl\C\h jus-
2 tice after final judgment in the original action, the b1,1l shall 
3 deliver to the officer a copy attested by the justice of the 
4 entry of the surrender, and the officer shall deliver it to the 
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5 jailer on committing' the prisoner to his cllstody; and this 
6 shall be a sufficicnt warrant to the officer for receiving and 
7 conveying him to jail, and to the jailer for holding him in 
8 custody. 

SECT. 16. If the principal is sUlTendered before final 
2 judgment in the original sllit, the lJail shall deliver to the 
3 officer a copy of the original writ with the retllrn indorsed 
4 thereon attested uy thc justice, and the officer shall deliver 
5 the same copy to the jailer; and this shall be a sufficient 
6 warrant to the officer amI jailer as mentioned in the preced-
7 ing section. 

SECT. 17. Bail may have their romedy against their prin-
2 cipal by an action on tlle case [or all damages sustained by 
3 tlwm by reason of tlteir suretisltip. 

TRUSTEE PROCESS. 

Sect. 1. In what actions trustee process may be used. 
2. Form of the writ. 
3. Mode of service. 
4. Effect of scrvice on the trustee. 
5. In what county the action shall be commenced. 
6. Ingertion of additional IlallleS of tl'ustee~. 
7. Notice to principal, if abscnt from t.he state. Trustee may appear for him. 
8. ~Vhat corporations may be sumllloncd as trustces. 
9. Trustec, about to leavc thc state, may disclose before a justice. 

10. Comse Of proceeding in such case. 
11. Any trustee may so disclose, by consent. 
12. An inhabitant of another state may Le adjudged a trustec. 
13. Cost~, if the trustee be discharged, the first terlll. If adjudged trustee, he 

m,ay retain his costs. 
14. Disclosure to be sworn to. 
15. Lien for costs on specific articles in his hands. 
16. Proceedings against the principal, if the trustecs be all discharged. 
17. Additional compensation, if trustee dwell in another county. 
18. Liability of trustcc for not appearing at thc first terill. 
19. Joint liability for costs if several fail to appcar. 
20. Exccption in favor of trustces residing out of the county, or absent from the 

state, at the tiUlC of service. 
21. If the action fails, costs for defendant and trustee. 
22. No costs to trustee on discontinuance, unless he appear. 
23. Tl'Ustee living ant of the county Illay appeal' by attorney. 
24,25. Proceeding in such case. 
26. Disclosure, how SlVOl'll to. 
27. Trustee not appearing, to be defaulted. 
28. Trustce may submit a statement of facts to the court. 
29. Plaintiff may prove other facts, not stated nor denied in the disclosure. 
30. Such proof may be submitted to thc comit or a jury. 
31. Testimony to be in writing. 
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CIIAP. SG. Sect. 32. Proceedings, if tmstee disclose an assignment of the principal's claim. 
Assignee may be summoned. If he appears, his title to be tried. If he 
docs not appear, his claim to be void. 

33. Priucipal defendant Ill"y be a witness. 
34. Form of juc1gnlcnt against principal and trustee. 
35. Trustee may appear by consent, at a subsequent term, as of the first. 
36. Executor or administrator litble as tmstee for a dcbt or legacy, and stock. 

holder of a corpomtion. 
37. If a person dies, after being adjudged trustee, the goods and effects are held 

in the hands of the administrator. 
38. If trustee dies before judgment, his administrator may be cited. 
39. If the administrator do not appear, judgment may be rendered. 
40. If he does not pay, scire facias to issue. 
41. Proceedings if trustee dies within thirty days aftcr judgment is rendered. 
42. JlIanner of issuing execution if administrator is adjudged trustee. 
43. Remedy on his bond if he neglects to pay. 
44. Specific articles in trustee's hands to be delivcred to the officer. 
45. Remedy, if trustce refuses. 
46. Modc of scttling the value, as bctwcen the principal and trustee. 
47. If part only is takcn, balance to be delivered to the principal. 
48. Officer to restore surplus procee,]s of sale. 
49. Trustee process, after commitment of the debtor. Effect thereof. 
50,61,52,53. Proceedings, if trustee discloses property mortgaged to him. 
54. Tmstee not preYented from seUing the property mortgaged. 
55. Cases in which a person shaU not be adjudged trustee. 
56. Effect, if dcfendant in a Sltit is sumllloned as trustee of the plaintiff. 
57. Costs in snch cases. 
58, 59, 60. Proceedings, if defendant in an action pending is summoned as 

trustee of the plaintiff. 
61. Money or goods may be attaehcd by trustee process before they are payable. 
62. Proceedings, if trustee does not pay costs, when liable. 
63. Goods fraudulently conveyed, may be held by trustee process. 
64. Trustce may retain in his hands pay for any demand justly due him; but not 

for unliquirlated dallloges. 
66. Form of judgment against a trustee. 
66. Diseharge of trustee no bar to the claim of principal. 
67. Scire facias against tl'll~tee. 
68, 69, 70. Judgment on scire facias. 
71. Liability for costs, if discharged on scire facias, not having been before ex. 

muined. 
72. If examined in the original suit, he Illay be examined ag1\in on scire facias. 
73. Goods and effects liable to another attachment, if not demanded ill thirty 

days. Exception. 
74. If there is no second attachment, principallllay recoyer them. 
75. Demand, how made, if trustee is out of the state; how if ho has no dwell· 

ing place in the stltte. 
76. Effect of judgmeut agaiust trustee. 
77. Penalty, if trnstee discloses falsely. 
78. Trustee eXelnpt frOlll costs 011 scire facias in certain cases. 
79. In case of exception, the whole case may be re-examined and remanded. 
80. Form and service of trustee process for justice courts. 
81. Iu what county to be brought. 
82. Default, if trustee does no t appear. 
83. Costs, if discharged. 
84. May retain costs, if adjudged trustee. 
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SECT. 1. All personal actions except those of detinue, 
2 rcplevin, actions on the case for malicious prosccution, slan-
3 del' by wri ting or speaking, and those for assault and battery, 
4 may be commenced by trustee proccss in the supreme jlldi-
5 cial court; or when the amount dcmanded in damages is not 
6 less than five dollars nor more than twen ty dollars before a 
7 municipal or police court or a justice of the peace. 

SECT. 2. The writ shall be in the form establishcd by law 
2 authorizing an attachment of goods and cstate of the prin-
3 cipal defendant in his own hands and in the hands of the 
4 trustees. 

SECT. 3. The officer scrving the writ shall attach the goods 
2 and cstate of the principal, andrcad the writ to him or leave 
3 a copy of it at his last and usnal place of abode; which shall 
4 be a sufficient sen'ice on the principal, whethcr any trustee 
5 is holden or not. 

SECT. 4. A likc service on the trustee eha11 bind all goods 
2 effects or credits of the principal defendant entrusted and 
3 deposited in his possession to respond the final judgment in 
4 the action in like manner as whcn attached by the ordinary 
5 process. 

SECT. 5. If all the trustees live in the samc county, the 
2 action shall there be brought, and if thcy reside in different 
3 countics, the action shall be cOlllmenced in any county in 
4 which onc of them residcs; and in a trustee process against 
5 a corporation aggregate its rcsidence shall be deemed to be 
6 the county in which it has its established or usual place of 
7 business, hcld its last annual meeting, or usually holds its 
8 meetings. 

SECT. 6. The plaintiff may insert the names of as many 
2 persons as trustees, as he may deem necessary at any time 
3 before the process is served on the principal but not after; 
4 and he may cause a further service to be madc on any of the 
5 trustees, if found expedient, if thc service is afterwards made 
6 or renewed on the principal; but no costs for services shall 
7 be taxed for the plaintiff in such case, except for that last 
8 made. 

SECT. 7. When the principal is out of the state at the time 
2 of the servicc amI has no agent therein, notice shall be given 
3 as provided in the eightcenth section of chapter eighty-one; 
4 or proceedings may be had as provided in section three of 
5 chapter eighty-two, unless in the mean timc he shall come 
6 into the state before the sitting of the court; and when he 
7 does not appeal' in his own person or by attorney, anyone 

9 IX 
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8 01' more of the trnstees haling goods effects or credits in 
9 their hands and baving been adjndgec1 trustees may appear 

10 in his behalf, and in his name plead and defend the cause. 
SECT. 8. All corporations, exccpt couuties, towns, school 

2 districts, and parishcs, may bc summoned as trustees and 
3 writs serve'd on thcm, as other writs on such corporations; 
4 and they may answer by attorney or agent and make dis-
5 closures, which shall be signed and sworn to by such attor-
6 ney or agent; and the same proccedings shall thereupon be 
7 had throughout, except necessary changes in form, as in other 
8 cases of foreign attachment. 

SECT. 9. When any pcrson summoned as trustee is about 
2 to depart from the state, or go on a voyage and not return 
3 bcfore the term of the court wherc he is summoned to ap-
4 pear, he may apply to a justiee of the peace and quorum of 
5 the county, where hc resides, for a notice to the plaintiff in 
6 the suit to appear before said justice at a place and time 
7 appointed for taking his disclosure. 

SECT. 10. On scrvicc made and returned according to the 
2 order of the justicc, the examination and disclosure shall be 
3 taken and sworn to before the justice and being certified 
4 and returned to court, the same proceedings may be had 
5 thereon as if it had Leen in court. 

SECT. 11. In any c~se where a person has been summoned 
2 as trustee, his examination and disclosure may be so taken, 
3 when the plaintiff and trustee conseut thereto. 

SECT. 12. Any person on whom a trustee process is served 
2 shall be liable to be adjudged trustee by the court, though he 
3 was not then and never had been an inhabitant of this state; 
4 and the writ may be made retnrnable in the county, in which 
5 either the plaintiff or principal defendant resides. 

SECT. 13. If any supposed trustee comes into court at the 
2 first term and SUllll1its himself to examination on oath after 
3 having in writing declarcd, that at the time of the service of 
4 the trustee process upon him he had not any goods effects 
5 or credits of the principal in his possession, he shall be enti-
6 tIed to his costs as in civil actions where issue is joined for 
7. trial; and if adjudged a trnstee may deduct his costs from 
8 the amollnt in his hands. 

SECT. 14. The disclosure when completed and subscribed 
2 by the tl'llstee, shall be sworn to by him in open court 01' 

3 before some justice of the peace. 
SEC'!'. 15. Where any person is adjudged trustee for specific 

2 articles in his hands, he shall have a lien thereon for his costs; 
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3 and the officcr, who disposes thereof on execution, shall pay 
4 the trustee the amount due him for costs, and deduct the same 
5 from the amount of sale and account to the creditol' for the 
6 balance j the amount of such fees shall be indorsed on the 
7 executi~n by the clerk, and shall be evidence of the lien. 

SECT. 16. If all the persons summoned as trustees are dis-
2 charged, or the suit against them is discontinued, the plaint-
3 iff shall not proceed against the principal defendant, unless 
4 there has been su[ncien t personal service of the orig'inal writ 
5 upon him; but he may assume the defense of the suit. 

SECT. 17. When the trustee, at the time the writ was 
2 served on him, dwells in any county, other than that in 
3 which the writ is returnable, the court shall in case of his 
4 discharge allow him in addition to his legal fee a reasonable 
5 compensation for his time and expenses in appearing and 
6 defending himself. 

SECT. IS. If any person resident in the county in which 
2 the writ is returnable is summoned and neglects to appear 
3 and submit to examination at tht; return term having no 
4 reasonable excuse, he Rhall be liable for all costs afterwards 
5 arising on the suit to be recovered and paid out of his own 
6 goods or estate, if judgment is rendered for the plaintiff; 
7 unless recovered out of the goods or effects in his hands be
S longing to the principal. 

SECT. 19. When several trustees resident in the county, 
2 where the action is pending, being sUlllmoned neglect to ap-
3 pear, the judgment for costs shall be rendered against them 
4 jointly. 

SECT. 20. Persons summoned as trnstees resident out of 
2 the county, where the suit is pending, shall not be liable for 
3 auy costs arising on the original process; and if the person 
4 summoned as trustee is out of the state, at the time the writ 
5 is served on him, and appears at the first term of the court 
G after his retul'll, he shall be allowed for his costs and charges 
7 as if he had appeared at the term, when the action was en
S teredo 

SECT. 21. When the plaintiff does not support his action, 
2 the court shall award costs against him in fn,vOl' of the prin-
3 cipal, and in favor of the persons summoned as trustees sev-
4 erally, who have appeared and submitteel to examination on 
5 oath; anel several executions shn,ll issue accordiugly. 

SECT. 22. When a person summoned as trustee eloes not 
2 come into court anel eleclare he hael no property or creel-
3 its of the principal in his hands, when the writ was serveel, 
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4 and submit himself to examiuation on oath, the court shall 
5 not award costs in his favor, though the suit is discontinued. 

SECT. 23. A person summoned as tl:ustce and then living 
2 in a county other than that, whcre the writ is retm;nable, 
3 shall not be req llired to appear in person in the original 
4 suit or in a suit on scire facias; but he may appear by attor-
5 ney and declarc, whether he had any goods or cffects of the 
6 principal in his hands, when the writ was served; and there-
7 upon offer to submit himsclf to examination on oath. 

SECT. 24. If the plaintiff proceeds no further, the declar-
2 ation shall be considered as true. 

SECT. 25. If the plaintiff thinks proper to examine such 
2 supposed trustce on oath, the answers may be, taken in the 
3 county, in which the trustee d wells, before a judge of the 
4 supreme judicial court or any justice of the peace of the 
5 county. 

SECT. 26. In all cases, when a trustee has submitted him-
2 self to examination on oath in court, the answers to such 
3 examiuation may be sworn to before a judge of the court, 
4 or a justice of the peace; and being filed in court shall have 
5 the same effect as if sworn to in open COUl't. 

SECT. 27. "When any pe1'80U duly summoned as trustee 
2 neglects to appear aud answer to the suit, he shall be de-
3 fanlted and adjudged trustee as alleged. 

SECT. 28. If any person sllmmoned admits, that he has in 
2 his hands, goods, effects, or credits, of the principal, or wishes 
3 to refer that question to the court upon the facts, he may 
4 instead of the declaration before mentioned make a declara-
5 tion of such facts, as he may deem material, and submit him-
6 self thereupon to a further examination on oath; and such 
7 declaration and fUl'ther examination, if any, shall be sworn 
8 to as before provided. 

SECT. 29. The answers and statements sworn to by any 
2 person summoned as a trustee shall be considered as true in 
3 deciding how far he is chargeable, until the contrary is 
4 proved; but the plaintiff or trustee may allege and prove 
5 any other facts not stated or denied by the supposed trustee, 
6 which may be material in deciding that question. 

SEC'!'. 30. Any question of fact arising upon such additional 
2 allegations may by consent be tried and determined by the 
3 court, or may be subl11itted to a jury in such manner, as the 
4 court directs. 

SEC'!'. 31. All testimony relating to the additional allega-
2 tions of any party in snch trials shall be given by depositions 
3 taken and filed in the usual manner. 
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SECT. 32. When 1t appears hy the answers of any person 

2 summoned as a trustee, th~t nny effects goods or credits in 
3 his hands are claimed by a third person in virtue of an as-
4 signment from the principal dehtor or in some other way, 
5 the court may permit such claimant, if he sees cause, to 
6 appear. If he does not appear voluntarily, notice may he 
7 issued and served on hi m, as the court directs; and if he 
8 appears, he may he admitted as a party to the suit so far as 
9 respects his title to the goods effects or credits in q llefltioll ; 

10 and allege and prove any facts not stated or denied in the 
11 disclosure hy the supposed trustee, and such allegations shall 
12 he tried and determined, as in section thirty; hut if after 
13 due notice he does not appear in person or hy attorney, the 
14 assignment shall have no effect to defeat the plaintiff's at-
15 tachment. 

SECT. 33. Upon the trial hetween the attaching creditor 
2 and the person claiming as hefore mentioned the principal 
3 defendant may be examined as a witness for either party, if 
4 there is no other 0 hjection to his competency except his 
5 being a party to the original suit. 

SECT. 34. When 'the plaintiff rccovers judgment against 
2 the principal, and any person is summoned as trnstee, who 
3 has not appeared and discharged himself, and against whom 
4 the suit has not been discontinued, the court sball award 
5 judgment and cxecution against the goods effects and credits 
6 in his hands as well as against the principal in the usual 
7 form. 

SECT. 35. If there is any agreement entered on the docket 
2 between the plaintiff and supposed trustee, that he may 
3 appear at a subsequent term of the court instead of the 
4 first term saving to him the advantages, he would have on 
5 appearing and answering at the first term, the same shall 
6 be allowed him by the court. 

SECT. 36. Any debt or legacy due from an executor or 
2 administrator and any goods effects and credits in his hands 
3 as such may be attached by trustee process. The amount, 
4 which any stockholder of a corporation may be found liable 
5 to pay to a judgment creditor of such corporation may be 
6 attached by any creditor of such judgment creditor by ser-
7 vice in the usual manner of trustee process upon such stock-
8 holder at any time after the commencement of tbe action 
9 against him, and before the rendition of judgment therein. 

SECT. 37. If any person summoned as a trustee in his own 
2 right dies, before the judgment recovered by the plaintiff is 
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3 satisfied, the goods effects and credits in his bands at the 
4 time of attachment shall remain bound thereby; and his 
5 executors or administrators shall be liaLle therefor as if the 
6 writ had been originally served on them. 

SECT. 38. If the person so summoned dies before judgment 
2 in the original snit, his executor or administrator may appear 
3 volnntarily 01' may be cited to appear as is provided in the 
4 case of the death of a defendant in a comlllon action; and 
5 the further proceeding's shall then be conducted as if the 
6 executor or administrator had becn originally summoned as 
7 a trnstee; except that the examination of the deceased, if 
8 any had been taken and filed, shall have the same effect as 
9 if he were living. 

SECT. 3D. If iJil such 'ease the executor or administratol' 
2 does not appear) the plaintiff instead of suggesting the death 
3 pI' the testator or intestate may take judgment against him 
4 by default or othcrwise, as if he were living, and the execu-
5 tor or administrator shall pay on the execution the amount, 
6 which he would have Lcen liable to pay to the principal 
7 defendant; and he shall Le thereby discharged from all de-
8 mands on the part of the principal defendant in the suit for 
9 the amount so paid, as if the executor or administrator had 

10 been himself aLljudged trustee. 
SECT. 40. If the executor or administrator in the case last 

2 mentioned does not voluntarily pay the amount in his hands, 
3 the plaintill:' lllay proceed by writ of scire facias, as if the 
4 judb'll1ent in the first suit had been against the executor or 
5 administrator himself as trustee; but if such executor or 
6 administrator is discharged, he may recover costs or not at 
7 the discretion of the court. 

SECT. 41. If any person, against whom execution issues as 
2 trustee, is not living at the expiration of thirty days after 
3 final judgment in the trustee suit, the demand to be made 
4 by force of the execution for continuing the attachment as 
5 prodded in the seventy-third section may be made on the 
6 executor or administrator of the deceased person at any 
7 time within thirty days after his appointment; and shall 
8 have the same effeet as if made within thirty days after the 
9 judgment. 

SECT. 42. When an executor or administrator is adjudged 
2 trustee on account of goods effects or eredits in his hands or 
3 possession merely as executor or administrator) whether in 
4 a suit originally cOlllmeneed against him as a trustee or 
5 against the deceased, and whether in the original suit or on 
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6 a writ of seite facias, the execution shall not be served on OHAP. 86. 
7 his own goods or estate 01' on his person; lJUt he shall be 
8 liable for the amount in his hands in like manner and to the R. S., c. 119, 

9 same extent onlY1 as he would ha\'e been to the principal dE;' ~ 49. 

10 fendant, if there had been no trustee process. 
SECT. 43. If aftor final judgment against an executor or Remedy on hiB 

bund ifho 
2 administrator for any certain sum due from him as trustee, neglects to pay. 

3 he neglects to pay it, the original plaintiff in the foreign at· 
4 tachment shall have the same remedy for rccovering the 
5 amount, either upon a snggestion of waste or by a suit on 
6 the administration boud, as the principal defendant in the 
7 foreign attachment would lIave had upon a judgment recov· R. s., c.119, 

~ 50. 
8 ered by himself for the same domand against the executor 
9 or administrator. 

SECT. 44. 'When any person summoned as a trustee is 
2 bonnd to deliver to the principal defendant any spe,cific 
3 articles, he shall deli\'er them or so much thereof as may bo 
4 necessary to the officer holding the execntion; and they 

Specific articles 
in trustee's 
ha.nds to be de
livered to the 
officer. 

5 . shall be sold by the officer, and the proceeds applied and R. s., c. 119, 

6 accounted for ar:; if they had been taken on execution in com.. ~ 51. 

7 mon form. 
RECT. 45. If the trustee neglects or refnses to deliver Remedy. if 

2 them or sufficient to satisfy the execution, the judgment trustee refuses. 

3 creditor may have his remedy on a scire facias, as provided 
4 in sections from sixty-scven to seventy·two inclusive of this R. S., c.119, 

5 ~. chapter; and the debtor his remedy for an overplus belong. 
6 ing to him as at common law. 

SECT. 46. When by the terms of the contract between the 
2 trustee and the principal debtor any mode of ascertaining 
3 tho valuo of the property to bo delivered to the officer is 
4 pointed out, the officer shall on the application of the trustee 
5 notify the principal debtor previously to the delivery, that 
6 the valne may be thus ascertained, as far as it may affect the 
7 performance of the contract; and in other cases the value 
8 of the property as between the principal and the trustee 
9 shall be estimated and ascertained by the appraisal of three 

10 disinterested men chosen, one by the trustee, one by the offi· 
11 cer, and one by the principal if he see cause; and if he neg· 
12 lects or refnses by the officer; and they shall all be duly 
13 sworn to appraise the same, and the officer justice and 

Modo of 
settling the 
value, as 
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principal and 
trustee. 

R. S., c. 119, 
14 appraisers shall certi(y their respective doiugs on the exe. ~ 53. 

15 cntion. 
SECT. 47. When a part of snch goods and articles is taken Ir part only i. 

2 in execution as aforesaid, the trustee may deliver the resi. taken, &0. 
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3 due to the principal or tender it to him within thirty days 
4 after satisfaction of the execution in the same manner, as he 
5 might have delivered the whole. 

SEc'r. 48. Any surplus money remaining in the hands of 
2 the officer after satisfying the execution and fees shall be 
3 paid to the priucipal, if within his precint; and if not, to 
4 the trustee. 

SECT. 49. When a judgment creditor has caused the 
2 debtor to be committed in execution, and afterwards dis-
3 covers goods effects or credits of the debtor not attachable 
4 by the ordinary process of law, he lllay have the benefit 01 
5 the trustee process providcd in this chapter like any other 
6 creditor, if within seven days after the service of the pro-
7 cess he discharges the body of the debtor from prison by a 
8 written direction to the jailer stating the occasion and rea-
9 son of the diseharge; but such discharge shall not annul or 

10 affect the judgment. 
SEc'r. 50. When any person summoned as a trustee in his 

2 disclosl1l'e states, that he had at the time the process was 
3 served on him in his possession property not exempted by 
4 law from attachment mortgaged pledged or delivered to him 
5 by the principal dcfendant to secure the payment of a sum 
6 of money due to such supposed trustee, and that the princi-
7 pal defendant has a substituting right to redeem the same by 
8 payment of such money, the court or justice, before which the 
9 action is pending, shall order, that on payment or tender of 

10 such monoy by the plaintiff to said alleged trustee within 
11 such time, as the court orders, and while the right of redemp-
12 tion exists, the person so sUllllnoned shall deliver over the 
13 property to the officer serving the process to be held and 
14 disposed of in like manner as if it had been attached on 
15 mesne process; and in default thereof that he shall be 
16 charged as the trustee of the principal debtor; which order 
17 shall be entered on the records of the court or justice. 

SECT. 51. On the return of the scire facias against such 
2 alleged trustee if it appears, that the plaintitf has on his part 
3 complied with the order of the court or justice, and that such 
4 alleged trustee has refused or negleeted to comply therewith, 
5 the court or justice shall enter up judgment against him for 
6 the amount so due and returned unsatisfied on the execution, 
7 if there should appear to be in his hands such an amount of 
8 the property mortgaged over and above the SUIll received by' 
9 him; but if not then for the amount of said property so ex-

10 ceeding the above sum if any; which amount of excess shall on 
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11· the trial of the scire facias be determined by the court 01' CHAP. 86. 
12 jury. 

SECT. 52. If by the disclosure it appears, that the property 
2 in the hands of the supposed trustee was mortgaged pledged 
3 or subject to a lien to indemnify him against any liability or 
4 to secure the performance of any contract or condition, and 
5 that the principal defendant has a subsisting right of redeem-
6 ing it, the court may order that upon the discharge of such 
7 liability or performance of such contract or condition by the 
8 plaintiff within such time, as the court or justice may order, 

On disclosuro, 
trustee shall 
deliver over 
property to the 
officer, &c. 

9 and while the right of redeeming exists, such alleged trustee R. s., c.119, 

10 shall deliver over the property to the officer to be by him ~ GO. 

11 held and disposed of, as if it had beCl~ attached. 
SECT. 53. The officer having sold on execution any per-

2 sonal property delivered to him in virtue of this chapter 
3 after deducting the fees and charges of sale shall pay the 
4 plaintiff the sum by him paid or tendered to the trustee or 
5 applied in the performance of the contract or condition or dis-
6 charge or extinguishment of the liability before mentioned 
7 and the interest from the time of snch payment tender or 
8 application to the time of sale; and so much of the residue, 
9 as is required therefor, he shall apply in satisfaction of the 

Officer having 
80Ifl on oxeCJl
tion any per
sonal property, 
shall P"Y 
plaintiff, &c. 

10 plaintiff's judgment, and he shall pay the balance, if any, to 
11 the debtol' first payinQ.' the trustee his costs accruing: before 

~ ~ R. S., c. 119, 

12 the service of the scire facias, as provided in the thirteenth § 61. 

13 section of this chapter. 
SECT. 54. Nothing contained in this chapter shall preyent 

2 the trustee from selling the goods in his hands for the pay-
3 ment of the sum, for which they were mortgaged pledged or 
4 otherwise liable, at any time before the amount due to him 
5 is paid or tendered as before mentioned, if the sale would 

Trustee not 
prevented from 
selling the 
property 
mortgaged. 

R. S., c. 119. 
6 be authorized by the terms of the contract between him and ~ 62. 

7 the principal defendant. 
SECT. 55. No person shall be adjudged a trustee, 

2 Pirst-By reason of auy negotiable bill draft note or other 
3 security drawn accepted made or indorsed by him, except in 
4 the cases provided in the sixty-third section of this chapter. 
5 Second-By reason of any money or other thing received 
6 or collected by him as an officer by force of any legal pro-
7 cess in faYor of the principal defendant in the trustee pro-
8 cess, although the same has been demanded of him previously 
9 by the defendant. 

10 Third-By reason of any money in his hands as a public 
10 IX 

Cases in which a 
person shall not 
bo adjudged 
trusteo. 
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CRAP. 86. 11 officer, and for which he is accountable to the p1'incipal de-
12 fendant; 

R. ~., c.] 19, 
~ 63. 
1854, c. 85. 

Effect, if 
defendant in a 
suit is sum~ 
maned as tl'llstee 
of the plaintiff. 

R. S., c. 11 9, 
§ 13. 

Costs in such 
cases. 

R. S., c. 119, 
§ 14, 15. 

Proceedings, if 
defendallt in an 
action pending 
is summoned as 
trustee of the 
plaintiff: 

R. S., c. 119, 
§ 64. 

If first slIit i. 
not cOlltiuuecl 
and judgment 
rendered, &c. 

R. S., c. 119, 
§ 65. 

13 Pow·tlt-By reason of any money 01' other thing due 
14 from him to the principal defendant, unless it is at the time 
15 of the service of the writ upon him due absolutely and not 
16 on any contingency; 
17 Piftlt-By reason of any deM dne from him on a judgment, 
18 so long as he is liable to an execution thereon; 
19 Si.1;th-By reason of any amount dne from him to the prin-
20 cipal defendant as wag-es for his personal labor or that of 
21 his wife or minol' children for a time not exceeding one 
22 month next preceding the service of the process; 
23 Seventh-~Where service was made on him by leaving a 
24 copy, and before actual notice of such service or reasonable 
25 ground of belief, that iL has been made, he has paid thfl debt 
26 due to the principal defendant or gi,en his negotiable se-
27 curity therefor. 

SECT. 56. ~When an action is brough t for the recovery of 
2 a demand, and the defendant is summoned as a trustee of 
3 the plaintiff, the action shall be continued to await the dis-
4 closure of the trustee, unless the court otherwise orders, and 
5 if the defendant is adjudged trnstee, the disclosure and the 
6 proceedings thereon may be given in evidence on the trial of 
7 the action between the trustee and his creditor. (a) 

SECT. 57. If the amount disclosed is as large as the sum 
2 recovered in the action, the trustee shall be liable to no 
3 costs after the service of the trustee process upon him; oth-
4 erwise he shall be liable to legal costs. 

SECT. 58. If during the pendency of' an action the defend-
2 ant is summoned as the trustee of the plaintiIT, the first suit 
3 may nevertheless proceed so far as to ascertain by a verdict 
4 or otherwise', what sum, if any, is due from the defendant; 
5 but the court may on motion of the plaintiff in the trustee 
6 suit continue it for judgment, llntil the termination of the 
7 trustee suit or until the attachment therein is dissolved by 
8 the discharge of the trustee 01' satisfaction of the judgment 
9 0 therwise. 

SECT. 59. If the first snit i8 not continued and judgment is 
2 rendered therein, the defendant shall not be adjudged after-
3 wards a trustee on accollnt of the demand thus recovered 
4 against him, so long as he is liable to an execution thereon. 

(a) TlJe provision;;; of ~ectiolls fifty-six and fifty-sevon do not appeal' to be free from incon
sistency with those of sections fifty-oight fifty-nille and sixty. It may be worthy of consideration, 
wheth~r the la~t named section::. would not he sufficient, jf the two former were omitted. 
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SECT. 60. If before final judgment is rendered in the first 
2 suit, the defendant in that suit is adjudged trustee in the 
3 other and pays thereon the Illoney demanded in the first 
4 suit, or any part of it, the fact shall be stated on the record 
5 of the first suit, and judgment therein shall be rendered for 
6 the costs due to the plaintiff and for such part of the debt 
7 or damages if any, as remains due and unpaid. 

SEC'I'. 61. Any money or other thing dne to the prlncipal 
2 defendant, may be attached before it bas hecome payable, if 
3 it is due absolutely as before mentioned; but the trustee 
4 shall Dot be compelled to payor deliver it before the time 
5 appointed therefor by the contract. 

SECT. 62. If the person summoned as trustee and liable for 
2 costs as provided in the eighteenth section of this chapter, 
3 shall not voluntarily pay them, when demanded by the officer 
4 sel'ving the execution, he shall state the fact in his return on 
5 the execution; and if it appears by the return, that they have 
6 not been paid by anyone, the court shall award execution 
7 against the person so summoned as a trnstee for the amouut 
8 of such costs. 

SECT. 63. If any person summoned as trustee has in his 
2 possession any goods effects or cl'edits of the pl'incipal de-
3 fendant, which he holds under a conveyance fraudulent and 
4 void as to the creditors of the defendant, he may be adjudg-
5 ed a trustee on account of such goods effects and credits, 
6 although the principal defend::mt could not have maintained 
7 an action therefor against him. 

SECT. 64. Every trustee shall be allowed to retain or de-
2 duct out of the goods effects and cl'edits in his hands all his 
3 demands against the principal defendant,of which he could 
4 have availed himself, if he had not been summoned as 
5 trustee, whether by way of set-off on trial or by a set-off of 
6 judgments or executions between himself and the principal 
7 defendant, except unliquidated damages for wrong'S and inju-
8 ries; and he shall be liable for the balance only, after their 
9 mutual demands are adjusted. 

SECT. 65. When any person is adjudged tr11stee, it shall 
2 not be necessary to speci(y in the judgment the sum for which 
3 he is chargeable; but if on a writ of scire facias against him, 
4 it appears that he is chargeable as trustee, the sum for which 
5 he is chargeable shall be expressed in the judgment. 

SECT. 66. If any person S11mmoned as a trustee is dis-
2 charged, the judgment shall be no bar to an action brought 
3 by the principal defendant against him for the same demand. 
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rr before flnal 
jnd[!"ment is 
rendered, &c. 

R. ~') c. 119, 
~ 66. 

Monev or ~on(1E~ 
mny be attached 
by trnstee 
process, &c. 

R. S., c. 119, 
~ 67. 

Proceodings, if 
trustee does not 
pay costs, when 
lioble. 

R. S., c. 119, 
~ 68. 

Goods fraudu
lently conveyed, 
m~l' be held by 
trustee process. 

R. R., c. uu, 
~ 69. 

'rl'lH.tee may 
retain in his 
hands pny ror 
any demnnd 
jnstly due him, 
&c. 

R. S., c. 119, 
~ 70, 71. 

Form of 
judgment 
against a 
trustee. 

R. S., c. 119, 
p2. 

Discharge or 
trustee no bar to 
the claim of 
principal. 
R. S., c. 119,~ 73. 
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Scire facias 
against trustee. 

R. S., c. 119, 
§ 74. 

Judgment on 
Bcire facias. 

R. S., c. 119, 
§75. 

All dofendants in 
a writ of scil'e 
facias, &c, 

R. 8., c. 119, 
§ 76. 

If any trusteo 
defaliited on tho 
scire facias was 
eXllmined, &c. 

R. S., c. 119, 
§77. 

Liability for 
costs, if 
discharged on 
tho scire facias, 
&c. 

R. S., c. !l9, 
§ 78. 

If examined in 
the original suit, 
ho may he 
examined again 
on Bcire facias. 

R. S., c. lt9, 
p9. 

REVISION SECOND. 

SECT. 67. When any person adjudged a trustee in the 
2 original action does not on demand of the officer holding the 
3 execution pay over and deliver to him the goods effects and 
4 credits in his hands, and the execution is returned unsatis· 
5 ficd, the plaintiff may sue out a writ of scire facias against 
6 such trustee from the same court, or before the justice that 
7 rendered the judgment, to show cause why judgment and 
8 execution should not be awarded against him and his own 
9 goods and estate for the sum remaining due on the judg. 

10 ment against the principal defendant. 
SECT. 68. When such trustee, after such writ has been duly 

2 served ou him, neglects to appear and answer thereto, he 
3 shall be defaulted; and if he has not been duly examined in 
4 the original suit, judgment shall be rendered against him for 
5 the whole sum remaining due on such judgment against the 
6 principal defendant. 

SECT. 69. When all the defendants in a writ of scire facias 
2 are defaulted not having been examined in the original suit, 
3 the court may enter up joint or several judgments, as the 
4 case requires, and issue execution in common form. 

, SECT. 70. If any trustee defaulted on the scire facias was 
2 examined in the original suit, jndgment shall be rendered on 
3 the facts stated in his disclosure, or proved at the trial for 
4 such part, if any remains in his hands, of the goods effects 
5 and credits, for which he is chargeable as trustee, or so much 
6 thereof as is then due and unsatisfied on the judgment against 
7 the principal defendant; but if it appears that such persoll 
8 paid and delivered the whole amount thereof on the execu-
9 tion issued on the originaljuclgment, he shall not be liable 

10 for any costs oil the scire facias. 
SECT. 71. If the trustee appears and answers to the scire 

2 facias and was not examined in the original suit, he may be 
3 examined as he might have been on the original suit; and 
4 if on such examination he appears not chargeable, the cOllrt 
5 shall render judgment against him for costs only, if resident 
6 in the county where the original process was returnable; 

\ 7 but if not resident in such county, he shall not be liable to 
8 costs, nor shall he recover any costs. 

SECT. 72. If he had been examined in the original suit, 
2 the court may permit or require him to be examined anew 
3 in the suit of scire facias, and, in such case he may prove 
4 any matter proper for his defense, and the court may enter 
5 such judgment, as law and justice require upon the whole 
6 matter appearing on such examination and trial. 
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SECT. 73. When any person is adjudged a trustee, if the OHAP. 86. 

2 goods effects and credits in his hands, are not demanded of 
3 him by virtue of the execution within tbirty days next after 
4 fina'l judgment, thc attachmcnt of them by the original pro-
5 cess shall be dissolved; and they shall be liablc to another 
6 attachment as though the prior attachment had not been 
7 made; but in those cases wherc the debt due from the trustee 
8 to the principal defendant is payable at a future day, or 
9 specific property is in the hands of the trustee, which he is 

10 bound to deliver at a future day, the attachment shall con-

Go()(IR and 
effocts liable to 
.mother 
attachment, &c. 

11 tinue nntil the expiration of thirty days after such debt is R. S., c.119, 

12 payable in money, or the property aforesaid is demanded of ~ 80. 

13 the trustee. 
SECT. 74. If there is no second attachment, the principal If thor. is no 

second attac11-
2 defendant in the suit may recover the goods effects and cred- ment, principal 

may recover 

3 its, if not demanded as aforesaid within thirty days as if ll,.eS~; c. 119, 

4 they had not been attached. ~ 81. 

SEC'I.'. 75. When thc officer holding the execution cannot Demand, how 

2 fi d h t . I fl' b made, if trusteo n t e rustee III t Ie state, a copy 0 t 18 executIOn may e is out of tho 

3 left at his dwelling-house or last and usual place of abode Btato, &c. 

4 with notice to the trustee indorsed thereon and signed by 
5 the officer signifying, that he is required to pay and deliver 
6 towards satisfying such execution the goods effects and cred-
7 its, for which he is liable; when such trustee has no such 
8 dwelling-house or place of abode in this state, such copy and 
9 notice may be left at his dwelling-house or place of abode 

10 without the state or be delivered to him personally by the 
11 officer or any other person by his direction; and such notice ~8~:' c.119, 

12 in either case shall be deemed a sufficient demand for all the 1845, c.13G. 

13 purposes mentioned in the two preceding sections. 
SECT. 76. The judgment against any person as trustee Effect of 

jlld~fUont 
2 shall discharge him from all demands by the principal de- against trustee. 

3 fendant or hiB executors or administrators for all goods effects 
4 and credits paid delivered or accounted for by the trustee 
5 thereon; and if he is afterward sued for the same by the 
6 defendant or his executors or administrators such judgments 

7 and disposition of the goods effects and credits as above R. s., c. 119, 

8 stated being proved shall be a bar to the action for the ~ 83, 84. 

9 amount so paid or delivered by him. 
SECT. 77. If any person summoned as a trustee upon his Penalty if 

trustee discloses 
2 examination willfully and knowingly answers falsely, he shall falsoly. 

3 on due conviction be adjndged guilty of perjury; and sllall 

4 pay to the plaintiff in the suit so much of the judgment recov- R. s., c.119, 

5 ered against the principal defendant, as remains unsatisfied ~ 85. 
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Trustee exempt 
flOm co~ts on 
scire facias in 
certain cases, 

n. S., c. 119, 
~ 80. 

In case of 
exception, tho 
whole case may 
be re-examined 
and romanded. 

1849, c. 117. 

Form and 80r
vice of trustee 
proces! for 
justice courts. 

R. S., c. 119, 
~ 87. 

In what county 
to bo brought. 

R. S., c. 119, 
~ 88. 

Default, if 
trustoo tioos not 
appear. 
R. S., c. 119, 
~ 89. 

Costs, if 
rlischarged. 
R. S., c. l!9, 
~ 90. 

May retnin 
costs, &c. 
R. S., c. 119, ~ 91. 

Costs, on 
rliscontinuance. 
R. S., c. 117, 
~ 92. 

Subsequent 
proceedings. 
Discharge of 
trustee, &c. 

REVISION SECOND. 

6 with interest and costs to be recovered in an action on the 
7 case. 

SECT. 78. If any person summoned as trustee is pl'eYented 
2 from appearing in the ol'iginal snit by absence from the state, 
3 or any other reason deomed sufficient by the cOllrt, and a 
4 default is entered against him, he shall not be liable for any 
5 costs on the scire facias; but on his disclosure the court 
6 may allow him his reasonable costs and chal'g'es to be re-
7 tained or recovered as if he had appeared in the ol'iginal 
8 suit. 

SECT. 79. In all cases under the trustee process in the 
2 supreme judicial court where exceptions are taken to the rul-
3 ing and decision of a single judge as to the liability of the 
4 trustee to be charged, the whole case may be re-examined 
5 and determined by the law court and remanded for further 
6 disclosures or other proceedings, as in the opinion of the 
7 court justice requires. 

SECT. 80. When a trustee process is issued by a municipal 
2 or police court 01' a justice of the peace, the writ shall be in 
3 the form now in lIse, and may contain a direction to attach 
4 property of the principal in his own hands, as well as in the 
5 hands of the person named as trnstee, and be served as a 
6 trustee process issued by a judicial court seven days before 
7 the return day. 

SECT. 81. The action may be brought in the county, where 
2 either of the supposed trustees resides; and if brought in 
3 any other county the action shall be dismissed and the 
4 trustees recover their costs. 

SECT. 82. "Vhen the person sumllloned does not appeal' 
2 and answer to the suit, he shall be defaulted and adjudged 
3 trustee, and be liable to costs on scire facias. 

SECT. 83. If he appears at the return day and submits him-
2 self to examination on oath and is discharged, he shall be 
3 allowed his legal costs. 

SECT. 84. If on such disclosure he is adjudged trustee, he 
2 may retain the amount of his costs. 

SECT. 85. When the plaintiff discontinnes his suit against 
2 the principal or trustee, the trustee shall be allowed his 
3 costs. 

SECT. 86. AU subsequent proceedings in such canses shall 
2 be had, as is prescribed in this chapter in trustee l)rocesses 
3 in the supreme judicial court varying forms as circumstances 
4 require; but when, in such trustee process before a munici-
5 pal or police court or a justice of the peace the debt 1'ecoy-
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6 ered against thc principal shall be a less sum than five dol-
7 lars, the trustee shall be discharged, unless the judgment be 
8 so rcduced by means of a set-off filed in the case. 

SECT. 87. If aftcr a judgment is rendered in a trustee 
2, process before a municipal or police court or justice of the 
3 peace, the principal defcndan t or trustee removes out of the 
4 county in which it was rendered, such court or justice may 
5 issue execu tion against such debtor or trustee directed to the 
6 proper officcl' of auy othel' county, where he is supposed to 
7 reside. 

SECT. 88. vVhen an action is brought against a trustee in 
2 a county, where the trustee rcsides, but where neither the 
3 plaintiff nor defendant reside, and such trustee is discharged 
4 or the actiou discontinued as to him, the action shall still 
5 proceed, unless it appears uy plea in abatement, that such 
6 trustee was collusively included in the writ for the purpose 
7 of giving the court in such county jurisdiction i provided 
8 there was a legal service on the pl'incipal defendant. 

ChaJlteu' 87. 
ACTIONS BY OR AGAINST EXECUTORS OR ADMINISTRATORS. 

Sect. 1. Executors and administrators, writs and executions against them how issued. 
2. Executors and administrators, executions for costs against them how issued. 
3. Executions against deceased returned unsatisfied, proceedings. 
4. Administrators de bonis non may prosecute and defend suits. 
6. Executor or administrator ceasing to be such after jndgment, prooeedings. 
6. \Vrits of error by or against administrators de bonis non. 
7. 'Vhen an only party to an action dies, proceedings. 
8. Actions surviving enumerated, may be prosecuted or defended. 
9. Actual damages only recoverable in actions of tort, goods in replevin. 

10. When all plaintiffs or all defendants die, proceedings. 
11. No suit within one year after appointment; exceptions. 
12. No suit after four years from notice of appointment; exceptions. 
13. \Vhen action does not accrue within foU\' years, claim to be filed. 
14. Estate liable for such claims, how suits sustained on them. 
16. Wlien such claims not filed only remedy is against heirs and devisees. 
16. Linlitation of actions against administrators de bonis nOll. 

17. Limitation of actions against administrators when no notice by first admin
istrator. 

18. Limitation of actions not applicable to actions for legaoies; liability for un
faithful administratton on atlministration bond. 

SECT. 1. Writs and executious against executors and ad-
2 ministrators for costs, for which they are not personally lia-
3 bIe, and for debts due from the deceased, run against his 
4 goods and estate in their hands. 
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R. s., c. 119, 
~ 93, 94. 

How execution 
shall iSBuo, &c. 

R. 8., e. 119, 
~ 95. 

Proceedings, if 
trustee is 
discharged, .!te. 

R. S., e. 119, 
~ 96. 

WI'its and 
executions, how 
issued, &c. 
R. 8., e. 120, 
~ 1, 4, 14. 
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Executions, 
wheu i,::jslled 
a~ai nst their 
own goods and 
estate for costs. 

Idem, ~ 2, 3, 4, 
5,14. 

Execution 
against the estate 
of deceased, 
returned 
unsatisfied, 
procoedings. 

Idem, ~ 6. 

Administrator 
de bonis non, 
may proseeu te 
and dofend, &c. 

Idem, § 7. 
1852, c. 280, 275. 

When an execu
tor or ad minis
trator ceases to 
be such, &c. 

Idem, ~ s. 

~ Writ of error, 
&c. 

Idem, § 9. 

When an only 
party to an 
action dies, 
proceeuing •• 

Idem, § 10, H, 
12,13. 
1854, c. 98, ~ 1. 

REVISION SECOND. 

SECT. 2. Executions for costs shall run against the goods 
2 p-nd estate and for want thel'eof against the bodies of ex-
3 ecutors and administratol's in actions commenced by or 
4 againHt them; and in actions commenced by 01' against the 
5 deceased, in which they have appeared, for costs accrued afteI' 
6 they assumed the prosecution or defense to be allowed to 
7 them in theil' administration account, unless the judge ofpl'o-
8 bate decides, that the suit was prosecuted or defended with-
9 out reasonaLle cause. 

SECT. 3. When a proper officer makes his return on an 
2 execution issued under the firs t section, that he can not find 
3 personal property of the deceased or other mcans to satisfy 
4 it, a writ of scire facias snggesting waste may be issued 
5 against the executor or administrator, and if he does not 
6 shew cause to the contl'al'y, execution shall issne against 
7 him for the amount of the judgment and interest not exceed-
8 ing the amount of waste if proved. 

SECT. 4. When an executor or administrator ceases to be 
2 such, an action pending in his favor or against him may be 
3 prosecuted by or against an administrator de bonis non; 
4 and if he does not appear after due notice judgment may be 
5 rendered, as if the suit had been commenced by or against 
6 him for debt and for costs as provided in this chapter. 

SECT. 5. When an executor or administrator ceases to be 
2 such after judgment against him, a writ of scire facias may 
3 be issued against the administrator de bonis non, and after 
4 due notice an execution may issue as provided in the pre-
5 ceding section, the costs, for which the executor or first 
6 administrator was personally liable, may be enforced against 
7 his executor or administrator. (a) 

SECT. 6. A writ of error may be maintained by or against 
2 an administrator de bonis non, when it would be by or against 
3 an executor or fil'st administrator. 

SECT. 7. When the only plaintiff or defendant dies while 
2 an action that survives is pending or after its commence-
3 ment and before its entry, his executor or administrator 
4 may prosecute or defend as follows: the action, or an ap-
5 peal if made, may be entered, the death of the party sug-
6 gested on the recol'd, and the executor or administrator may 
7 appeal' voluntarily; if he does not appeal' at the second term 
8 after such death or after his appointment, he may be cited to 

(a) 32, Me. 131, 174. 
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9 appeal', and after due notice thereof judgment may be 'entered 
10 against him lJY nonsuit '01' default. 

SECT. 8. In addition to those sur,iving' by the common law 
2 the following actions surYive: replcJVin, trover, assault and 
3 battery, trespass, trespass on the case, anll petitions fur and 
4 actions of review; and these actions may be commenced by 
5 or against an exeeutor 01' administrator 01' when the de
G ceased was a party to them may be pl'osecuted or defended 
7 by them. (a) 

SECT. 9. When an action of trespass or trespass on the 
2 case is commenced 01' prosecuted against an executor or 
3 administrator the plaintiff can recover only the value of the 
4 goods taken or damage actually sustained; and when judg-
5 ment is rendered against an executor 01' administrator in an 
6 action of replevin for a return of goods, those returned shall 
7 not be considered assets and such return shall discharge him. 

SECT. 10. When one of several plain tiffs 01' defendant~ in 
2 an action snrvjying dies, his death may be snggested on the 
3 record and the action may be further prosecuted or defended 
4 by the suryivors; and when all the plaintiffs or defendants 
5 die the action may be prosecuted or defended by the execu-
6 tor 01' administrator of the last surviving plaintiff or de-
7 fendant. 

SECT. 11. No suit can be commenced against an executor 
2 or administrator within one year after his appointment, ex-
3 cept 011 a demand not affected by an insolvency of the estate 
4 01' on a demand lJY an appeal from a decision of commission-
5 ers of insolvency. 

SECT. 12. And llone after foul' years from the time of giv-
2 ing notice of his appointment (b) except as follows. When 
3 assets come to his hands after that time, he shall be account-
4 able therefor in the probate court, and an action may be com-
5 menced within foul' years after the receipt thereof and within 
6 one year after the creditor has notice of the receipt of them. 

SECT. 13. And when an action on a covenant or contract 
2 does not accrue within said four years, the claimaut may file 
3 such demand iu the probate office within that time, and the 
4 judge of probate shall direct, that sufficient assets, if such 
5 there be, shall be retained by the executor or administrator, 
6 unless the heirs 01' devisees of the estate give bond with one 
7 01' more sureties approved by the judge of probate to the 
8 executor 01' administrator to respond the same. 

(Il) 3, iIle. 174. 17, iIle. -109. (b) 32, iIle. 72. 29, iIIe. 458. 
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Estate remains 
liable to such 
claims; how 
snits maintainod 
on thelll. 

If such clailll is 
not filed, only 
remedy IS 
against heirs or 
dovisees. 

Idem, ~ 30. 

~lime within 
AVllich actions 
can be hrought 
against adminis
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nOll. 

Idom, ~ 39, 33. 

Limitation of 
actions against 
au administrator 
de bonis uon, &c. 

Idem, ~ 34, 35. 

Actions for 
legacios not 
affected, &c. 

Idom, Ii 29, 31. 

REVISION SECOND. 

SEeT. 14. When a bond is so given, no assets shall be 
2 retained, but the estate shall be liaLle in the hands of heirs 
3 or devisees or those claiming uuder them to answer such 
4 demand; and an action may be Lrought on such bond, or 
5 when no bond is given against the executor or administrator, 
6 and if anything is founc1 due the claimant shall have judgment 
7 therefor and for his costs. 

SECT. 15. When such claim has not been filed in the pro-
2 bate office within said four years, the claimant may have rem-
3 edy against the heirs or devisees of the estate within one 
4 year after the same becomes due, and not against the execu-
5 tor or administrator. 

SECT. 16. Upon the appointment of an administrator de 
2 bonis non the time, within which actions may be brought, is 
3 extended as follows: to such portion of the four years as 
4 remained unexpired before a vacancy shall be added so much 
5 time after the new appointment as will make five years; and 
6 every new administrator shall in all cases be liable to actions 
7 of creditors for two years after notice given of his appoint-
8 ment, although the whole time may be extended beyond five 
9 years. 

SECT. 17. When an executor or administrator does not 
2 give legal notice of his appointment, actions may be com-
3 menced against a new admiuistra tor within four years after 
4 notice of his appointment, aud if he fails to give legal notice 
5 of it, he can have no benefit of the limitations contained in 
6 this chapter. 

SECT. 18. An action for the recovery of a legacy shall not 
2 be affected by the provisions of this chapter. When an 
3 executor or administrator is guilty of unfaithful administra-
4 tion he shall be liable on his administration bond for all 
5. damages occasioned thereby. 

Cllla :RltelD SS. 

PARTITION OF REAL ESTATE. 

Sect 1. Partition may be made by writ at common law. 
2. Partition may be made by petition; what must be stated in it. 
3. Petition may be filed in vacation if all cotenants are named. 
4. Petition may be presented in any county, if all are not named, and notice 

ordered. 
6. 'Vhen persons not fully notified may appear; pleadings how made. 
6. Plaintiff or petitioner may reply. 
7. Guardians for infants and insane persons and agents for persons out of the 

state. 
S. Division of time for occupation of saW mills. 
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Seat. 9. Respondent having no interest pays costs. CHAP. 88. 
10. Petitioner owning a less share than claimed pays costs. 
n. Petitioner dying or conveying, his heits devisees or grantees admitted. 
12. Respondent dying his heirs or devisees may be cited. 
13. Commissioners to set off shares together or scparately. 
14. Commissioners to be sworn and certificate of oath made. 
15. Commissioners to give notice of time and place for partition, majol'ity may 

decide. 
16. Commissioners to assign shares so as to include exclusive possessions. 

Value of improvements to be considered. 
17. Commissioners may assign to one a parcel greater than his .share on pay 

ment. 
18. Court to determine share of expenses to be paid by each. 
19. \Vhen a share too large or of too much value is set off, a new division. 
20. How a new division shaU be made. 
21. Report of commissioners confirmed, recommitted, 01' set aside. 
22. Judgment conclusive of aU rights except as after provided. 
23. \Vhen an unequal share is left for one out of the state, proceedings. 
24. Person not a party claiming in severalty not precluded. 
25. Person claiming a share assigned or left not precluded. 
26. Person owning to whom no share assigned or left not precluded. 
27. Person evicted of his sharc to have a new partition. 
28. Mortgages, attachments and liens remain in force on a share. 
29. Lots reserved for pnblic uses to be first set off. 

SECT. 1. Persons seized or having a right of entry into 
2 real estate in fee simple or for life as tenants in common, 
3 joint tenants, or copartners, may be compelled to divide the 
4 same by writ of pal,tition at common law. (a) 

SECT. 2. Persons so entitled, and those in possession or 
2 having a right of entry for a term of years as tenants in 
3 common, may present a petition addressed to the supreme 
4 judicial court held in the county where such estate is, clearly 
5 describing it and stating, whether it is fee simple, for life, 
6 or for years, and the proportion claimed by him, the other 
7 tenants in common and their places of residence if known, 
8 and whether any or all of them are unknown. 

SECT. 3. The petition may be :filed in the clerk's office in 
2 vacation, if all the cotenants are named in it. A copy 
3 thereof attested by the clerk left with each or at his last 
4 and usual place of abode twenty days before the session of 
5 the court to which it is addressed shall be sufficient service. 

SECT. 4. When the cotenants are not all named in the peti. 
2 tion, it may be presented to the court in that or in any other 
3 county returnable in the county, where the estate is, and such 
4 notice shall be given to the other cotenants, as the court 
5 orders; and in case of noncompliance therewith or other 
6 imperfection of notice, the court may order further notice 
7 to be given. (b) 

(a) 12, Me. 142,320,398. 17, lIIe.423. 21, lIIe. 47. 16, lIIe. 388. 35, lIIe. 107. 31, Me. 486. 
(b) 5, Me. 458. 

Partition may be 
made by writ at 
common law. 

R. S., c. 121, ~ 1. 

l\Iay be mad. by 
petition. What 
must be stated 
in it. 

Idem, ~ 2, 3, 4. 

When all 
cotcnnnts aro 
named, petition 
may be filed, &0. 

Idem, ~ 5. 

When not all 
na1Ued~ it may 
bo presonted in 
any county, &0. 

Idem, ~ 6,7,8. 
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GUM. 8,8. 
\VhclI porsons 
not fully notified 
may appear. 
l)leadin~s, how 
mHile, by brief 
statenlCut. 

Idem, § 9,11, 15. 

Plaintilf 01' 
petitionor may 
reply, &c. 

Idem, § 12, 15. 

Guardians for 
illtimts ancI 
ins:tlIo persons, 
and agent:l fol' 
those out of the 
state to be 
appointed. 

Idem, § 10, 22. 

Division of time 
fOl' occnpatioll of 
saw mills llIay 
be made. . 

1818, c. 56. 

Respondent hav
ing no interest, 
pnys cost..:, 

It. S., c. 121, ~ 13. 

\Vhen petitioner 
owns a less 
share than 
claimed, he pays 
costs, &c. 

Idem, ~ 14, 17. 

~Vhen a peti
timler dies or 
conveys, his 
hoirs devi~{les 
01' granteos Illay 
lo admitted to 
ptoceed. 

Idem, § 16. 
1842, c. 31, II 14. 

Death of a 
respoJulont, his 
heirs or do\!iseos 
muy be citell in. 

1854, c. 97. 

REVISION SECOND. 

SECT. 5. A person interested and not named in the peti-
2 tion, 01' Ollt of the statc, and not so notified as to enable him 
3 to appear carlier, may be permitted to appear and defend at 
4 any time before final jndgmen t. (a) .And any person de-
5 fenClant in an action at law, or respondent in a petition for 
6 partitioll, may jointly with others or separately by brief state-
7 rnent without.a plea of the general issue allege any matter 
8 tending to shew, tllat partition ought not to be made as 
8 prayed for. (b) 

SEc'r. 6. The plaintiff or petitioner may reply by conn tel' 
2 brief statement alleging, that the defenclant or respondent 
3 has not any interest in the premises or other matter to shew 
4 the insufficiency of the defense. 

SECT. 7. 'Vhen an infant or insane person living in the 
2 s tate has no guardian aud appears to be interested, the 
3 court shall appoint a guardian ad litem for him, and u{i 
4 agent for persons in tercsted, who have been ou't of the state 
5 one yeal' before the petition was presented and have not re-
6 turned before judgment for partition is to be made. 

SEC'l'. 8. Tenants in com mOIl of a saw mill may have a 
2 division of the time, dnring which each may occupy accord-
3 ing to his interest, as partition is made of an estute, and 
4 the court may make all necessary decrees in relation thereto. 

SECT. 8. 'Vhen it appears on trial, that the respondent 
2 has no interest in the estate, he shall no further be heard, 
3 and the petitioner shall recover of him the costs of the trial. 

SECT. 10. 'When a petitioner is fonnd to own a less share 
2 than is claimed in his petition, he shall have partition of such 
3 share, but the respondent shall recover costs. When fonnd 
4 entitled to have partition of the share claimed he shall re-
5 covel' costs of the respondent. In such cases or on defanlt 
6 a judgment, that partition be made, shall be entered. 

SECT. 11. The owners may join or sever in their p,etitions. 
2 When they join and one dies 01' eonveys his share .. or when 
3 a several petitioner dics or conveys his share, the petition 
4 by leave of conrt may be amended by erasing his name and 
5 inserting the names of his heit·s devisees or grantees, aud 
6 they may proceed with the process for their respccti \'lAshares. 

SECT. 12. The petition is not abated by the death of a party 
2 respondent. His heirs or devisees, 01' if the estate be for a 
3 term of years his execntor or administrator, may be cited to 
4 appeal', and upon serrice on them, they shall become parties 

(a) 34, Me. 35. (b) 22, Me. 321. 36, Me. 16. 35, Me. 456. 
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5 to the proceedings, and the eO\1l~t may order such judgment 
6 and with such costs as the law and facts rnay require. 

SECT. 13. After jUdgment that partition be made the court 
• 2 shall appoint three or fiye disinterested persons as commis-

3 sioners to make partition and set off to each his share, which 
4 shall be expressed in the warran t. Their shares may be set 
5 off together or in one tract, or the share of each lIlay be as-
6 signed to him at his election. 

SECT. 14. Before proceeding to discharge their duty the 
2 commissioners shall be sworn to the faithful and it'npartial 
3 performance of it; and the justice of the peace before whom 
4 they were sworn shall make his certificate thereof on the 
5 back of their warrant. 

SECT. 15. They shall give reasonable notice of the time 
2 and place for making partition to all concerned who are 
3 known and within the state. They must all be present at 
4 the performance of their duties but the report of a majority 
5 shall be valid. (a,) 

SECT. 16. When one of the tenants in cOl11mon by mutual 
2 consent has had the exclusive possession of a part of the 
3 estate and has made improvements thereon, his share shall 
4 be assigned from or including such part; and the value of the 
5 improvements made by a tenant in common shall be consid-
6 ered and the assignment of shares be made in conformity 
7 therewith. 

SECT. 17. When auy parcel of the estate to be divided is 
2 of greater value than either party's share and cannot be 
3 divided without great inconveniences, it may be assigned to 
4 one party by his paying such sum of money as may be awarded 
5 to the parties, who have less than their share; but the report 
6 shall not be accepted, until the sums so awarded are paid or 
7 secured to the satisfaction of the paeties entitled thereto. (b) 

SECT. 18. An account of the charges attending the parti-
2 tion shall on request of a petitioner be presented to the 
3 court, which shall determine after giving notice to all eon-
4 cerned the proportion to be paid by each; and execution 
5 therefor may he issued against anyone neglecting to pay. 

SEC']'. 19. If a share larger than his real interest or more 
2 than equal in value to his proportion is set off to a part 
3 owner, an aggrieved part owner, who at the time of parti-
4 tion was out of the state and not notified in season to pre-
5 vent it, his heirs, or assigns, may within three years there-

(a) 20, Me. 291. 32, Me. 136. (Ii) 15, Me. 365. 

8;'5 

OIIAP. 88. 

Commi:..;: .. ;jouel'S 
to Rot otf ::;hal't:Jrl 

tugelhor 01' 
eaeh sliaro 
soparately. 

n. R., c, 121, 
1119,20. 

'1'0 he S\YOl'n nnd 
cortificate of 
oath mado on 
warraut. 

Idem, ~ 21. 

Give notice of 
tilliO and placo 
for partition, &c. 

[dem, ~ 23, 24. 

Tho share of n 
tenant to be 
as;;;igned [mill or 
to include his 
exclnsivo 
possession, &c. 

1855, c. 157. 

A parcel of 
greater valuo 
than a sharo 
may he assigned 
to one who 
pays to others ; 
wlIen. 

R. S., c.121, ~ 25. 

Court to 
determine share 
of expenses to be 
paid by each, 
and oxocu tion 
may he issuod 
therefor. 
Idem, ~ 26. 

,\Vhen a 1arger 
share 01' one of 
greafer value 
than his share 
is set off to a 
party, &c. 
Idem, ~ 27. 
1852, c. 235. 



86 
OHAP.88. 

How the new 
partition shall 
bo made. 

Idem, ~ 28. 

'Yritten report 
to ho malle 
which muy be 
confirmed, 
recommittod, or 
sot asido. VVhOll 
confirmed, to be 
recorded. 

Idom, ~ 29,30. 

Judgmont con
clusivo of all 
rights} except us 
after provided. 

Idem, ~ 31. 

When an une
quul sharo is 
left for one out 
of state, a new 
partition lllay be 
made. 

Idem, ~ 32. 

Person not n. 
party claiming 
in sevoralty not 
I,roeluded by 
the judgment. 

Idem, ~ 33. 

A ~erson 
claIming a share 
assigned or left, 
not precluded. 

REVISION SECOND. 

G after apply to the COUl't, which made the partition and it 
7 sball CaL1Se a new partition to Le made. 

SECT. 20. In such llew partition so much and no more 
2 shall be taken fl'om a share, as it is considered more than 
3 its proportion of the whole estimated as in the state when 
4 divided; and if any improvements have been made on the 
5 part taken off, rcasonaLle satisfaction therefor to be estima
G ted by the commissioners shall be made to him, who made 
7 them by him to whose share they are added; and the court 
8 may issue execution thel'efor and for costs of the new par-
9 tition. 

SECT. 21. Oommissioners in all cases shall make and sign 
2 a written return of their proceedings and make return thereof 
3 with their warrant to the court, from which it issued. Their 
4 report may be confirmed, recommitted, or set aside and new 
5 proceeding be had as before. ·When confirmed judgment 
G shall be entered accordingly and recorded by the clerk, and 
7 by the register of deeds of the district where the estate 
8 is. (a) 

SEC'I.'. 22. Snch judgment shall be conclusive on all rights 
2 of property and possession of all parties and privies to the 
3 judgment including all persons, who might have appeared 
4 and answered, except as hereinafter provided. (b) 

SECT. 23. ·When a person, to whom a share was left, was 
2 out of the state, when notice was served on him and did not 
3 return in season to become a pal'ty to the proceedings, he 
4 may within thr~e years after final judgment apply to the 
5 same court for a new pal'tition; and if it appears to the 
G court, that the share left for him was less than he was enti· 
7 tIed to, or that it was not equal in value to his proportion 
8 of the premises, it may order a new partition as provided in 
9 section twenty. 

SECT. 24. When a person not a party to the proceedings 
2 claims to hold the premises described or any part thereof in 
3 severalty, he shall not be precluded by the judgment for par-
4 tition, but may bring his action therefor, as if no such judg. 

5 ment had been rendered. 
SECT. 25. When a person not a party to the proceedings 

2 claims a share assigned to or left for a part owner, he shall 
3 be concluded so far as it respects the assignment of the 
4 shares, but shall not be prevented from maintaining an ac-
5 tion within the time, in which it might have been brought, if 

(a) 30, Me. 217. (b) 29, lIIe. 29,128,559. 
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6 no judgment for partition had been rendered, for the share 
7 claimed against the tenant in possession as if the demand-
8 ant had claimed the piece demanded instead of an undivided 
9 part of the whole. 

SECT. 26. 'When a person not a party to the proceedings 
2 claims to have been a part owner of the estate, to whom 
3 no share was assigned or left, he shall be concluded so far 
4 as it respects the partition, but not from maintaining an 
5 action against each person holcling a share for his proportion 
6 of each share as owned before partition was made. 

SECT. 27. When a person, to whom a share has been 
2 assigned or left, has been evicted by an elder and better 
3 title, than that of the parties to the judgmont, he shall be 
4 entitled to a ncw partition of the residue, as if no partition 
5 had been made. 

SECT. 28. A person having a mortgage attachment or other 
2 lien on the share in common of a part owner shall be .con-
3 cluded by the judgment so far as it respects the partition, 
4 but his mortgage or lien shall remain in force on the part 
5 assigned or left to such part owner. 

SECT. 29. When portions or lots are reservcd for public 
2 uses in a tract of land to be divided, they shall first be set 
3 out of an average quality and situation and a return made 
4 thereof to the land office with a description of its quality 
5 and location, and the commissionei's' retmn of partition being 
6 accepted and recorded as before provided shall be a valid 
7 location of such reserved lands. (a) 

Cbapter 89. 

PETITIONS AND ACTIONS OF REVIEW. 

Sect. 1. One review granted on petition within three years after judgment. 
2. Petition presented in any county and notice ordered. 
3. 'Yhen discovery of new evidence is alleged, proceedings. 
4. Supersedeas granted in term time or vacation on bond filed. 
6. Writ of review in county where judgment rendered, copies produced. 
6. 'Yrit of review describes former action, summons, and service. 
7. Original plaintiff being plaintiff in review property attached. 
8. Pleadings, how mado, amended on leave, trial on former issue. 
9. Plaintiff recovering greater snm than before, judgment. 

10. Plaintiff recovering less snm than before, jUdgment. 
11. In actions of replevin and in actions, in which a claim in set-off was filed 

defendant in position of a plaintiff for damages. 
12. Party prevailing has costs, court may impose terms respecting them. 

(a) 17, Me. 423. 
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Idom, ~ 34, 35. 

A part owner to 
whom no share 
was assigned or 
left, not pre
cluded from 
recovering his 
proportion of 
car.h share. 
Idom, ~ 36. 

A person evicted 
of his share to 
have a new 
partition. 

Idem, ~ 37. 

A mortgage 
attachment or 
HOIl on n share 
in common holds 
tho share set out. 
Idem, ~ 38. 

Lots reserved for 
public uses to bo 
first set oIL 

Idem, ~ 40. 
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Ono rC\'icw may 
lIe g:l'lllJted OIl 

pC'tition within 
1 Ii reo yen 1'8 aftol' 
judgllient. 

n. S., c. 123, 
~ 1,2,5, R. 
J~5n, c, 183, ~ 1. 
1852, c. 24li, §l3. 

Iletition pre
sellted in any 
COIIlJty aBel 

notice ordered, 
&0. 

Idem, § 3, 4. 

YVhen discovery 
of new evidence 
i:, alleged, 
}l\'(lceedings. 
Idem, II 7. 

Auy jn:-:tice in 
teflll time or 
vacation may 
grant a flU pe'I'
scdcas if execu
tion on boud 
filod. 

Idem, § 8. 
1844, c. 95, § 3. 

\Vrit of roview 
{lutercrl at fi1'8t 
terlll and Hial in 
tho county 
wliel'o jllflgment 
rentlered, &c. 

Idem, ~ ]0. 
c. 124, ~ 1, 5. 

\Vrit of review 
de~crihe former 
action, &c. 

n. S., c. 124, 
§ 2, 3. 

'Yholl original 
plaintiff is 
plaintiti'in 
review property 
of defendant 
may he 
attached, &c. 

REVISION SECOND. 

SECT. 1. The suprellle juelicial court holden by one justice 
2 may grant one reyiew in cidl aetions including petitions fOl' 
3 partition anel proceedings for the location of lanels reserved 
4 fo1' puLlic uses, when judgillen t has Leen rendered in any 
5 judicial triLunal, if petition therefor be presented within 
G three years after the rellllition of judgment. 

SECT. 2. The petition may be presented in any county, and 
2 notice be there ordered retul'llaLle in the coullty where the 
3 judgment was rendered. Such reasonaLle notice must be 
4 giyen to the adverse party as the court orders. 

SECT. 3. When the discovery of new evidence is alleged in 
2 the petition, the names of the witnesses to proye it, and what 
3 each is expected to testity must be stated under oath. 

SECT. 4. On presentation of a petition for review any just-
2 ice of the court may in term time or in vacation stay execu-
3 tion on the judgment complained of, or grant a supersedeas 
4 upon a bonel filed with sUl'eties approved by him or by such 
5 person as he lllay appoint in double the amount of the dama
G ges and costs conditioned to pay said amount or the amount 
7 of the final judgment on rcview with interest thereon at the 
8 rate of twelve per cent. from the date of the bond to the 
9 time of finaljndgment. 

SECT. 5. When a review is a matter of right as provided 
2' by the fourth section of chapter eighty-two, or when granted 
3 on petition, a writ of review shall Le issued and the tri~l 
4 take place in the supreme judicial court in the county in 
5 which the judgment was rendered. It shall be entered at 
G the next term after the review is granted, unless 'leave be 
7 granted to enter it at the second term; and the plaintiff in 
8 review shall produce and file attested copies of the writ, 
9 judgment, proceodings, and depositions or their originals, in 

10 the former suit. 
SEC'l'. G. In the writ of review it shall be sufficient to de-

2 scriLe the former action and judgment so as to ielentify it. 
3 The writ shall contain a SUl111110nS to appear and answer to 
4 the plaintiff in review, and it may Le served as other writs, 
5 and when the party is not an inhabitant of or found within 
G the state, it may be serveel on his attorney in the original 
7 suit. 

SECT. 7. When the original plaintiff is plaintiff in review 
2 the property of the defendant may be attached, as it might 
3 have been in the original snit, and the form of the writ be 
4 varied accordingly; but no attachment made on bail taken 
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5 in the original action shall be holden to satisfy the judgment 
6 on review. 

SECT. 8. The proper pleadings shall be made in the original 
2 action on review when no issue had been joined before judg· 
3 ment; when issue has beeu joined, the cause shall be tried 
4 thereon; but amendments, brief statements, and other issues, 
5 may be made by leave of court, and the cause may be tried 
6 and disposcd of as if it were an original writ. 

SECT. 9. Judgment in the suit reviewed shall be given 
2 without regard to the former judgment except as follows. 
3 When the original plaintiff recovers a gTeater sum than he 
4 did by the fil'st judgment as debt or damage, he shall have 
5 judgment therefor, or for so much thereof as remains Ul1sat· 
6 isfied, and for costs on the review. 

SECT. 10. When the sum first recovered is reduced the 
2 original defendant shall have judg'mcnt for the difference with 
3 costs on the review; and if the former judgment has not 
4 been satisfied, one judgment may be set off against the other 
5 and execution issued for the balance. 

SECT. 11. When actions of replevin and actions in which 
2 a claim in set-off was filed are reviewed, the defendant shall 
3 be regarded as in the position of a plaintiff so far as it 
4 respects the damages awarded to him. 

SECT. 12. The party prevailing in the action recovers costs, 
2 but this shall not prevent the court granting a review from 
3 imposing terms respecting costs. 

Ubaptel' 90. 
MORTGAGES OF REAL ESTATE. 

Sect. 1. How mortgages of real estate are made. 
2. Mortgagee may enter before breach, unless otherwise agreed. 
3. Modes of obt~ining possession for foreclosure, 
4. Foreclosed in three years. 
6. Mode of foreclosing without taking possession, 
6. Mortgager may redeem within three years. 
7. Form of declaring in a suit to obtain possession on mortgage. Conditional 

judgment, and judgment as at common law, in certain cases. 
8. Form of conditional judgment; form of judgment when condition is fol' 

some act other than payment of money. 
9. Judgment for defendant if nothing be dne. 

10. Action for foreclosure by executor or administrator. 
11. Mortgages to be assets in the hands of administrators, who are to be seized 

to the use of heirs. 
12. Against whom action on a mortgage shal! be brought. 
13, 14. Proceedings in equity to redeem a mortgage. 
16, Courts to order notice, if mortgagee be out of the state. Fraudulent mOl·tgage. 

12 IX 
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Idem, ~ 4, n. 

When pleading. 
had been made, 
cause tried on 
that issue, if not 
on new plead
ings, amond
ments may be 
made on leave. 
Idem, ~ 6, 7, 8. 

When original 
plain tift' recovers 
a gl'oater sum 
than before 
judgment, how 
rend$red. 

Idem, ~ 9, 13. 

When sum fir.t 
recovered is 
reduced, how 
judgment is 
rendered. 
Idem, ~ 12. 

In actions of 
replevin, &c. 
Idem, ~ 14. 
Party prevailing, 
has costs. 
Idem, ~ 10. 

Party prevailinll 
has costs, &c. 
Idem, ~ 10. 
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CHAP. 90. Sect. 16. Provisions for redemption when the mortgagee is out of the state. 

HolV mortgages 
of real estate are 
made. 

B. S., c. 125, ~ 1. 

Mortgage may 
'enter beforo 
breach, unless 
ot11er\vise 
agreed. 

ll. S., c. 125, ~ 2. 

Modes of 0 btain
ing possession 
for foreclosure. 

17. Limitation of such bill in equity. 
18. Court may allow other persons jdiued as defendants, and notified. 
19. Award of executiou on decree of court. 
20. Deduction of rents and profits from the sum brought into court for redemp_ 

tion. 
21. State treasurer may discharge or foreclose mortgages made or assigned to 

the state. 
22. Bill in equity for redemption may be filed against the state. 
23. Where to be filed, and proceedings thereon. 
24. On decease of a person entitled to redeem, his administrator or heir mny 

redeem. 
25. Tender to guardian of mortgagee, if under guardianship. 
26. How mortgages may be discharged. 
27. Redemption of mortgaged estate from purchaser of the equity of redemp

tion. 

lY[ortgages of re{tl estate. 

SECT. 1. Mortgages of real estate mentioned in this chap-
2 tel' include those made in the usual form, in which the con-
3 dition is set forth in the deed, those made by a conveyance 
4 appearing on its face to be absolute with a separate instru-
5 ment of defeasance executed at the same time or as part of 
6 the same transaction. 

SECT. 2. Any mortgagee or person claiming under him may 
2 enter on the premises or recover possession thereof before 
3 any breach of the condition of the mortgage, when there is 
4 no agreement to thc contrary; but in such case, if the debt 
5 is afterwards paid or the mortgage redeemed, the amount of 
6 the clear rents and profits from the time of the entry shall 
7 be accountcd for, and deducted from the amount due on the 
8 mortgage. 

SECT. 3. After breach of the condition, if the mortgagee 
2 or anyone claiming under him desires to obtain possession 
3 of the premises for the purposes of foreclosure, he may pro-
4 ceed in either of the following ways, viz: 
5 Pirst-He may commence an action at law and obtain pos-
6 session under a writ of possession issued on the judgment 
7 in the action, as provided in the eighth section duly execu-
8 ted by an officer. An abstract of such writ stating the time 
9 of obtaining possession certified by the clerk shall be re-

10 corded in the registry of deeds of the district, in which the 
11 estate is, within thirty days after possession obtained. (a) 
12 Second-He may enter into possession and hold the same 
13 by consent in writing of the mortgager or the person hold-
14 ing under him. 

(u) 34, Mo. 166. 
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15 Third-He may enter peaceably and openly, if not opposed, 
16 in the presence of two witnesses and take possession of the 
17 premises; and a certificate of the fact and time of such entry 
18 shall be made and signed and sworn to by such witnesses 
19 before any justice of the peace; and such written consent 
20 and certificate shall be recorded in each registry of deeds in 
21 which the mortgage is or by law ought to be recorded within 
22 thirty days next after the entry is made. 

SECT. 4. Possession obtained in either of these three 
2 modes continued for the three following years shall forever 
3 foreclose the right of redemption. (a) 

SECT. 5. If after breach of the condition the mortgag'ee or 
2 any person claiming under him is not desirous of taking and 
3 holding possession of the premises, he may proceed for the 
4 purpose of foreclosure in either of the following modes: 
5 Pirst-He may give public notice in a newspaper printed 
6 in the county, where the premises are situated if any, or if 
7 not in the state paper, three weeks successively of his claim 
8 by mortgage on such real oils tate describing the premises in-
9 telligiblyand naming the date of the mortgage, and that the 

10 condition in the samc is broken, by reason whereof he claims 
11 a foreclosuee; and causc a copy of such printed notice, and 
12 the name and da te of the newspaper in which it was last pub-
13 lished, to be recorded in each registry of deeds, in which the 
14 mortgage deed is or by law ought to be recorded, within 
15 thirty days after such last publication. (b) 
16 Second-He may cause an attested copy of such notice to 
17 be served by the sheriff or his deputy of the county, in which 
18 the mortgager or his assignee lives, if in this state, by a de-
19 livery to him in hand or by leaving it at his place of last and 
20 usual abode; and cause the original notice and the sheriff's 
21 return thereon to be recorded within thirty days after such 
22 service in manner aforesaid; and in all cases the certificate 
23 of the rcgister of deeds shall be prima facie evidence of the 
24 fact of such entry, notice, publication of foreclosure, and of 
25 the sheriff's return. 

SECT. 6. The mortgager or person claiming nnder him may 
2 redeem the mortgaged premises within three years next af-
3 tel' the first publication or the service of the notice mentioned 
4 in the preceding section, and if not so redeemed his right of 
5 redemption shall be forever foreclosed. (c) 

(a) 23, Me. 25. 7, Me. 31,102. 24, lIle. 155. (b) 25, Me. 383. 38, Me. 256, 548. 37, Me. 386. 
(c) 21, lIIe. 126. 20, Me. 269. 
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SECT. 7. The mortgagee, and where the mortgage llas 
2 been assign cd, the person clailIling under him, in an action 
3 fOl' possession may declare on his own seizin in a writ of 
4 entry without naming the mortgage or assignment; and if it 
5 appears to the court on default, demurrer, verdict or oth-
6 erwise, that the plaintiff is entitled to the possession of the 
7 premises2for breach of the condition of the mortgage, the 
8 court shall on the motion of either party a ward the conc1i-
9 tional judgmen t hereinafter mentioned, unless it appears that 

10 the tenant is not the mortgager, or a person claiming under 
11 him, in which case judgment may be entered as at common 
12 law, unless the plaintiff consents that the conditional judg-

13 ment shall be entered. 
SECT. 8. The conditional judgment shall be, that if the 

2 mortgager his heirs executor or administrator pays to the 
3 mortgagee his executor or administrator the sum, the court 
4 adjudges to be duc, within two months from the time of enter-
5 ing up judgment with interest, no writ of possession shall 
6 issue and the mortgage shall btl void; otherwise it shall issue 
7 in due form of law. When the condition is for doing some 
8 other act than the payment of money, the court may vary 
9 such conditional judgments as the circumstances reqnire, and 

10 the writ of posse8sion shall issue, if the terms of the condi-
11 tional judgment aee not complicd with within the two months. 

SECT. 9. If it appears that nothing is due on the mortgage 
2 judgment shall be rendered for the defendant and for his 
3 costs, and he shall hold the land discharged of the mortgage. 

SECT. 10. When a morLgagee or person claiming under 
2 him is dead, the same proceedings to foreclose the mort-
3 gage may be had by his executor or administrator declaring 
4 on the seizin of the deceascd, as he might have done if liv-
5 ing. 

SECT. 11. Lands mortgaged to secure the payment of debts 
2 or the performance of any collateral engagement and the 
3 debts so secnred, in case of the decease of the mo;tgagee or 
4 person claiming under him, shall be assets in the hands of 
5 his executors or administrators; and they shall have the con-
6 trol of thcm as of a personal pledge; and when they recover 
7 seizin and possession thereof, it shall be to the use and be-
8 hoof of the widow and heirs or devisees of the deccased, or 
9 his creditors as thc case may be; and when redeemed thcy 

10 may receive the money and give effectual discharges therefor 
11 and releases of the mortgaged premises. 
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SECT. 12. An action on a mortga,ge deed may be brought 
2 against any person in possession of the mortgaged premises; 
3 and the mortgager or perBOn claiming under him may in all 
4 cases be joined with him as a cotenant, whether he then has 
5 any interest or not in the premises; but he shall not be lia-
6 ble for costs, when he bas no interest in the premises, and 
7 makes his disclaimer thereto upon the rccords of the court. 

SECT. 13. Any mortgager or other person having a right 
2 to redeem lands mortgaged may demand of the mortgagee 
3 or person claiming under him a true account of the sum due 
4 on the mortgagc, and of the rents and profits, and money 
5 expended in repairs and improvements if any; and if he 
6 unreasonably refuses or neglects to render such account in 
7 writing or in any other way by his default prcvents the plain-
8 tiff from performing or tendering performance of the condi-
9 tion of the mortgage, he may bring his bill in equity fot' the 

10 redemption of the mortgaged premises within the time lim-
11 ited in the sixth section of this chapter; and therein offer to 
12 pay the sum fow1d to be equitably due or to perform any 
13 other condition, as the case may require; and such offer shall 
14 have the same force as a tendcr of payment or performance 
15 before the commcncement of the suit; /and the bill shall be 
16 sustained without such tender, and thereupon he shall be 
17 entitled to judgment for redemption and costs. (a) 

SECT. 14. When the amount due on a mortgage has been 
2 paid or tendered to the mortgagee or person claiming under 
3 him by the mortgager or the person claiming under him 
4 within the time limited as before mentioned, he may have a 
5 bill in equity for the redemption of the mortgaged premises, 
6 and compel the mortgagee or person claiming under him by 
7 a decree of the Sllpreme judicial court to release to him all 
8 his right and title therein; though such mortgagee or his 
9 assignee has neycr had actual possession of the premises for 

10 ureach of the condition, or without having made a tender 
11 before the commencement of the suit he may have his bill in 
12 the manner prescribed in the sixteen tl1 section, and the cause 
13 shall be tried in the same manner. 

SEc'r. 15. When the bill to redeem is brought before an 
2 actual entry for breach of tbe condition, and before payment 
3 or tender, if the mortgagee or the person claiming under 
4 him is out of the state and has not l1ad actual notice, the 
5 court shall order proper notice to be given to him, and con-

Cal 24, Me. 297. ))5, Me. 383. 
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6 tinue the cause as long as necessary. fVhen a mortgage is 
7 alleged and proved to be fraudulent in whole or in part, an 
8 innocent assignee of the mortgager for a valuable consider-
9 ation may file his bill within the time allowed to redeem 

10 and be allowed to redeem without any tender. (a) . 
SECT. 16. ,Vhen the mortgag'ee or person claiming under 

2 him has commenced proceedings for foreclosure under the 
3 fifth section, if he resides out of the state, or if his residence 
4 is unknown to the party having the right to redeem, he may 
5 file his bill: as is prescribed in section thirteen, and pay at 
6 the same time to the clerk of the courts the sum due, which 
7 payment shall have the same effect as a tender before the 
8 suit; and the court slv.'tU order such notice to be given of the 
9 pendency of the suit, as they judge proper. 

SEC']\ 17. No bill in equity shall be brought for redemp-
2 tion of mortgaged premises founded on a tender of payment 
3 or performance of the condition made before the commence-
4 ment of the suit, unless within three years next after mak-
5 ing such tender. 

SECT. 18. In any sllit brought for redemption of mortgaged 
2 premises, when it is necessary to the attainment of jnstice 
3 that any other person besides the defendant claiming an 
4 interest in the premises should be made a party with the 
5 original defendant, on Illotion the court may order him to be 
6 served with an attested copy of the bill amended, in such 
7 mallller as they may direct, and on his appearance the carise 
8 shall proceed, as though he had been originally joined; 

SEC']'. 19. The court, when a decree is made forthe re-
2 demption of mortgaged lands, may award execution jointly 
3 or severally, as the case requires; and for sums found due 
4 for rents and profits over and above the sums reasonably 
5 expended in repairing and increasing the value of the estate 
6 redeemed. 

SECT. 20. When any Sllm of money is brought into c'ourt 
2 in a ~uit for redemption of mortgaged premises, the court 
3 may deduct therefrom such sum, as the defendant is charge~ 
4 able with on account of rents and profits by him received 'oi' 
5 costs awarded against him; and the person, to whom a sum 
6 of money is tendered to redeem such lands, if he receives a 
7 larger sum than he is entitled to retain, shall refund the 
8 excess. 

(b) New. There is no express provision respecting fraudulent mortgages; and does it seem 
<lesirablo to make a tonder to pay, what ought not to be paid. 
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SECT. 21. When a mortgage is made or assigned to tbe 
2 state, tbe treasurer may demand and receive tbe money dne 
3 tbereon and discbarge it by his deed of release. After breacb 
4 of the condition he may in person or by bis agent make use 
5 of the like means for the purpose of foreclosure, which an 
6 individual mortgagee might, as prescribed in the third and 
7 fifth sections of this cbapter. 

SECT. 22. If the treasurer of state and the person applying 
2 to redeem any lands mortgaged to the state c1isagl'ee as to 
3 the sum due thereon, such person may bring a bill in equity 
4 against the state for the redemption thereof in the supreme 
5 judicial court. 

SECT. 23. The court shall order notice to be served on the 
2 treasurer of state in the usual form, and shall hear tbe cause 
3 and decide, what sum is due on said mortgage to the state 
4 and award costs, as they may deem equitable; and it shall 
5 be the duty of the treasurer to accept the sum adjudgcd by 
6 the court to be due and discharge and release the mortgage. 

SECT. 24. If any person entitled to redeem any mortgaged 
2 estate, or to redeem an equity of redemption which has been 
3 sold on execution) 01' the right to rcdeem such right, or the 
4 right to redeem lands sct off on execution, dies without 
5 having made any tender for tbat purpose, a tender may be 
6 made and a bill for redemption commcnced and prosecuted 
7 by the executors or administrators or the heirs or devisees of 
8 the deceased person; and if the plaintiff in any such bill in 
9 equity dies pending the suit, it may be prosecuted to final 

10 judgment by his heirs or devisees or his executors or admin-
11 istrators. 

SECT. 25. When the mortgagee or person holding under 
2 him is under guardianship, a tender may be made to the 
3 guardian, and he shall receive the sum due on the mortgage; 
4 and upon receiving it, or on performance of such other con-
5 dition, as the case requires, shall execute a release or 
6 discharge of the mortgage. 

SECT. 26. In all cases the mortgage may be discharged by 
2 the deed of release of the person authorized to discharge it, 
3 or by his causing satisfaction and payment to be entered in 
4 the margin of the record of such mortgage in the register's 
5 office under his hanc1. (a) 

SECT. 27. If the purchaser of an equity of redemption sold 
2 on execution has satisfied and paid to the mortgagee or 

(u) 5, Me. 272. 
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3 those claiming under him the sum due on the mortgage, the 
4 mortgager or those claiming uncleI' him having redeemed 
5 the equity of redemption within one year after such sale 
6 shall have a right to redeem snch mortgaged estate of such 
7 purchaser or any person claiming under him within the time 
8 and in the manneI', he might have redeemed the same of the 
9 mortgagee had there been no such sale made, and within 

10 such time only. 

(Jba il tm' 91. 

MORTGAGES OF PERSONAL PROPERTY. LIENS AND THEIR ENFORCE
MENT. 

~[oRTGAGES OF PERSONAL PROPER'£Y. 

Sect. 1. Mortgages not valid exccpt between the parties, unless recorded, or posses
sion of the property taken. 

2. Clerk rccords mortgages in a book noting therein and on the mortgage when 
received. 

3. Property may be rcdeemed within sixty days after breach of condition. 
4. Property may be redoemed by tender of sum due and charges; if not restored 

proceedings. 
5. Contracts for liens and transfers of vessels and goods at sea or abroad not 

defeated. 

LIENS ON YESSELS. 

6. Lien on a vessel building and on one repaircd for labor and materials, how 
enforced. 

7. Officer attaching to file with clerk of the town and deliver to owner a copy oC 
his rcturn. 

8. Service of writ by sheriff deputy 01' coroner, and subsequent attachments by 
same officer. 

9. Attachments preserved till thirty days after jUdgments in all suits, disposi
tion of property. 

LIENS ON BUILDINGS AND LOTS. 

10. Liens on buildings and lots for labor and materials under contract with 
owner. 

11. 'When owner dies before suit, how to be brought and whon. 
12. Lien on buildings for rent placed on leased land, how enfol'ced. 

LIENS ON LOGS AND LUMBER. 

13. Liens on logs and lumbcr for personal labor for sixty days after arrival at 
des tina tion. 

14. Boomage to be paid by attaching officer. Lien not defeated by taking note. 
Notice to owner. 

GENERAL PROVISIONS FOR ENFORCEMENT OR DISOHAnGE. 

15. Attachments to have precedence. Suits after death and insolvency. 
16. Tender of amount due discharges lien. 

LIllNS ON GOODS IN POSSESSION HOW ENFOROED. 

17. Lien on goods in possession enforccd by sale. 
IS. Petition to be filed; contents of it. 
19. Service on owners within the state. 
20. Service on owners ;"hen unknown or out of the stale. 
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Sect. 21. When owner appears, proceedings. 
22. 'Vhen owner appears may bc required to give bond. 
23. Court may order property to be sold. 
24. Disposition of the proceeds. 
25. Liens less than twenty dollars enforced by justices of the peace. 

SECT.1. No mortgage of personal property made to secure 
2 payment of mOI'e than thirty dollars shall be valid against any 
3 other person than the parties thereto, unless possession of 
4 such property be delivered to and retained by the mortgagee, 
5 or the mortgage be recorded by the clerk of the town, in 
6 which the mortgager resides. (a) V\Then a corporation makes 
7 a mortgage, it shall be recorded in the town, where it has its 
8 established place of business. When the mortgager resides 
9 in an unincorporated place, the mortgage shall be recorded 

10 in the oldest adjoining town ill the county. 
SECT. 2. The clerk on payment of the same fees allowed 

2 to registers of deeds for like services shall record all such 
3 mortgages delivered to him in a book kept for that purpose 
4 noting therein and on the mortgage the time, when it was 
5 received, and it shall then be considcred as recorded. (b) 

SECT. 3. The property may be redcemed by the mortgager 
2 or person claiming under him within sixty days after breach 
3 of the condition, unless it has been sold by virtue of a con-
4 tract, or on execution against the mortgager. (c) 

SECT. 4. To redeem the sum due on the mortgage with 
2 reasonable charges incurred must be paid or tendered; and 
3 if the property is not immediately restored, it may be 
4 replevied; and damages for withholding it -may Le recovel'ed 
5 in an action on the case. 

SECT. 5. Nothing in the preceding sections shall defeat a 
2 contract of bottomry, respondentia, transfer, assignment, or 
3 hypothecation, of a vessel or goods at sea or abroad, if pos-
4 session be taken as soon as may be after theil' arrival within 
5 the state. (d) 

Liens on vessels. 

SECT. 6. A person, who furnished labor or materials for a 
2 vessel building before launched shall have a lien on such ves-
3 sel therefor, which may be enforced by an attftchment of the 
4 vessel within four days after launched. (e) And a person, 
5 who does so after she is launched, or for repair of a vessel, 

(a) 22, Me. 560. 3i, Me. 73. 37, Me. 181, 543. (b) 19, Me. 167. 
(e) 24, !lie. 131. 29, lIle.429. 31, Me. 104, 501. 36, Me. 47. 
Cd) 19, Me. 9. Cel 33, Me. 474. 
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G shall have a lien on her therefor, which may be enfJ~'ce(l,by 
7 attachment w'ithin fOllr days ajtcr the work has been cam
S pleted. 

SECT. 7. The officer lllaking snch attacl11nent shall within 
2 twenty-four hours thereafter file with the clerk of the town, 
3 iu which the vessel is, allli deliyer to somc owner or master 
4 workman of the yessel, a copy of his return of snch attllch· 
5 ment with the date of the wl"it, the amount s1led for, and tlte 
6 names oj the parties, which shall ue sufficient to presene the 
7 attachment without a keeper. 

SEC'l'. S. Seryice of such writ must be made by the sheriff 
2 or his deputy or a coroner; and all subsequent attachments 
3 to enforce a lien, made before tile fil'st attachment is dis-
4 solved, must be madc by the officer, who made the first one, 
5 unless disqualifi.ed, when they may be made by anothcr COUl
G petent officer, by giying no ticc thereof to him, as Iteis reqwired 
7 to give notice to tlte clcrk, and such attachment shall sccme 
S a share of the proceeds as if made by tlIe fil'st attaching 
9 officer. 

SECT. 9. AU the attachments shall remain III force until 
2 thirty days after judgment is rendered in all the suits, when 
3 the vessel shall be sold and the net proceells shallb.e paid 
4 to the creditors, or if not sufficient to pay in full, distrib-
5 uted to them equally in proportion to the amounts of their 
G judgments. 

Liens on buildiu{;,s and lots. 

SECT. 10. A perSOll, who performs 01' furnishes lab6l~ 01' 

2 materials for erecting altering or repairing a house buildiug 
3 or appurtenances by virtue of a contract with the owner 
4 thereof, shall have a lien on such house or building and the 
5 lot of land, on which it stallds or equity of redemption, if 
G under mortgage, to secure payment thereof, to continue in 
7 force ninety days from the time when payment becomes due, 
8 to be enfOl:ced by attachment. (a) 

SECT. 11. When the owner dies witilin the ninety days 
2 and before commencement of a suit, it may be commenced 
3 within sixty days after notice giren of the appointment of 
4 an execntol' or administrator, and the lien shall be extended 
5 accordingly. 

SECT. 12. Whcn a lease with a rent payable is made of 
2 land to have amill or other building placed thereon, the 

(n) 35, nre. 73,291,481. 
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3 huildings placcd thoroon and aU the interest of the lessee CHAP. 91. 
4 shall be sUllject to a lion 'and lialllo to be attached fo!' the 
.5 ront clue. Snch attachment made within six months after 
6 the ront be~omes due shall be effoctual against any transfer R.S.,c.125,§40. 

7 of the property by lessee. 

Liens on logs ctnd lumbel'. 

SECT. 13. A person who labors at cutting hauling or ddv-
2 ing logs or lLlmber) shall have a lion thereon for the amount 
3 dlle for his personal servioes to take precedence of all other 
4 olaims, exoopt liens reserved to the state, and to continue 
5 for sixty days after the logs or lumber arrive at the plaoe 
6 of destination for sale or manufacture and to be onforced by 
7 attachment. (ct) 

SECT. 14. The officer making an attaohment of such logs 
.2 or lumber may pay the boomage due thereon, not exceeding 
3 the rate per thousand on the amount attached, and return 
4 the amount paid on the writ, which shall be included in the 
5 damages reooyered. The aotion or lien shall not be defeated 
6 by taking a note, unless it was taken in discharge of the 

. 7 amount cluo and of the lien. Notioe of the suit, suoh as tho 
8 court ordors, shall be given to the owner of the logs or 
9 lnmber, ancl he may be admitted to dofend it. 

General provisions for enforcement 01' d·ischarge. 

SECT. 15. Suits to enforoe any of the liens before narned 
2 in this chapter shall have precedence of aU attachments and 
3 inoumbrances made after the lien attaohed and not made to 
4 enforce a lien, and may bo maintained, although the employer 
5 or debtor is decoased and his estate represented to be in-
6 solvent; and his exeoutor or ndministmtor may be sum-
7 moned and held to answer to an action llrought or pending 
8 to enforoe the lien. (b) 

SEC'f. 16. All liens named in this ohaptor may be dis-
2 charged by tender of a sum sufficient to pay all, that is justly 
3 duo, made by the debtor or owner of the property or their 
4 agents. 

L'iens how enforced on goods in possession. 

Lien on logs nnd 
lumher for per
sonal labor for 
sixty days aftor 
arrival at place 
of destinatiun. 

1848, c. 72, § 1. 
1851, c. 216, § 1. 

nnomn~o may ho 
paid hy attaching 
omeol'. Lien 
not defeatod hy 
taldng a note. 
Notico to OWllor 
of log.;;. 

1848, c. 72, ~ 1,2. 
1~55, c. 144. 

Attachment8 to 
llavo precedonco 
of other inculll
brances, &c. 

1850, c. 159, § 1. 
1851, c. 216, ~ 1. 

Tender of 
amount dUe, 
discharges lien. 
R. S., c. 125, 
~ 3G, 39. 

SECT. 17. AllY person, who has a lien on anything of which Lion 011 goods ill 

. f'd l' 1 h h h' pO~l'ieSSiUll, 2 he has posseSSlQn, may en orce Sal len, nne ave t e t ll1g unforced by sale. 

Ca) 33, Me. 283,430. 34, Mo. 273, 286. 38, Mo. 80, 130. (b) 37, lIlo. 550. 
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1856, c. 273, § l. 

Potitition to bo 
filed, contents of 
it. 

Idem, § 2. 

Service on 
owners within 
tho state), 

Service wIlen 
owners 
unknown or 
out of tile state. 

Idem, § 4. 

"\Vhcn owner 
appearR, 
proceedings. 

Idem, ~ 5. 

Owner may he 
required to give 
bond. 

Idem, § 6. 

Court may 
order pro perty to 
be '0111. 

REVISION SECOND. 

3 sold for the satisfaction thereof in the manner herein prOM. 
4 vided. 

SECT. 18. The person claiming the lien .may file in the 
2 supreme judicial court in the county where he resides, or in 
3 the office of the clerk thereof, a petition briefly setting forth 
4 the nature and amount of his claim, a description of the 
5 article possessed, and the name and residence of the own
Gel'S of the article if known to him, and a prayer for process 
7 to enforce Lis lien. 

SECT. 19. If the owners are set forth in a petition filed 
2 in the clerk's office and are residents of this state, the clerk 
3 may issne an order of notice on such owners by serving them 
4 with a copy of the petition with the order thereon fourteen 
5 days before the next term of the court in such county. 

SECT. 20. If the owners are not known or not residents 
2 in the state, or the petition is filed in court, the court may 
3 order such notice to the owners and others interested as it 
I± may deem fit, and said notice may be returnable at the same 
5 or a subsequent term, and may be by personal service of a 
G copy of the petition with the order of court thereon, or by 
7 puLlication in a newspaper, or both, as the court shall direct. 
8 But such order shall always allow at least fourteen days from 
9 the senice or puLlication Lefore the time fixed for the ap-

10 peal'ance of the persons notified. 
SECT. 21. At the time fixed in the notice, any party inter-

2 ested in the article as owner, mortgagee, or otherwise, may 
3 appear, and from the time of such appearance the proceed-
4 ings shall be the same as in an action on the case, in which 
5 the petitioner is plaintiff and the parties appearing are de
G fendants. Questions of fact, at the instauee of either party, 
7 shall be submitted to a jury upon an issue to be framed 
8 under the direction of the court. 

SECT. 22. If in the opinion of the court the article on 
2 which the lien is claimed is not of sufficient value to pay 
3 the petitioner's claim, with the probable costs of the suit, 
4 the court may order the persons appearing in defense to 
5 give bond to the petitioner with sufficient sureties to be 
6 approved by the court to pay such costs as may be awarded 
7 against him, so far as they are not paid out of the proceeds 
8 of the articles on which the lien is claimed. 

SECT. 23. After trial of the cause and final adjudication 
2 in favor of the petitioner, the court may order any officer 
3 competent to serve pre~epts in civil actions to sell the article 
4 ou which the lien is claimed, in the manner iu which personal 
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5 property is sold on execution, and out of the proceeds, after 
6 deducting his fees and the expenses of sale, to pay to the 
7 petitioner the amounts awarded him with the costs awarded 
8 him, and to pay the balance to the person or persons legally 
9 entitled to receive it, if such persons are known to the court, 

10 otherwise to pay the same into court. 
SECT. 24. Money paid into court may be paid over to the 

2 person legally entitled: to receive it, upon petition and order 
3 of the court. If it is not callcd for at the first term after 
4 it is paid into court, it shall be paid into the county treasury, 
5 and if afterwards the person legally entitled to it petitions 
6 and establishes his claim to it, the court may order the county 
7 treasurer to pay it to him. 

SECT. 25. Liens for less amount than twenty dollars may 
. 2 be enforced before any justice of the peace for the county 

3 where the person having the lien resides, in the manner 
4 herein provided, so far as the nature of the tribunal will 
5 admit, and the justice shall have the same power to order 
6 notice and sale; and the balance if any remaining after 
7 payment of the lien shall be paid as hereinbefore provided, 
8 or deposited in the county treasury subject to be drawn out 
9 upon petition, as is provided in section twenty-four. Either 

10 party may appeal, and in case of appeal the proceedings 
11 shall be the sallle as provided in appeals in civil actions 
12 before justices of the peace. 

Cballter 92. 

THE RIGHT OF ERECTING MILLS AND lI:IILL-DAMS, AND OF FLOWING 
LANDS AND DIVERTING WATER TO SUPPLY lIULLS, AND THE MODE 
OF OBTAINING DA'MAGES THEREFOR. 

Sect. 1. Right to erect and maintain mill-dams, and to divert water by a canal for 
mills. 

2. Not to injure a mill or canal previously built. 
3. Hestriction as to height of dam and quantity of water. 
4. Damages for flowing, &c., recoverable on complaint. 
6. Form of complaint. 
6. How presented and served. 
7. What may be pleaded in bar. 
8. Mode of trial. Appeal. Costs for respondent if complainant fails. 
9. Proceedings, if complainant recovers. 

10. Trial by jury. Commissioners' report to be evidence. 
11. Acceptance of commissioners' report. 
12. Verdict or report to bar any future action. 
13. Yearly damages, how fixed. 
14. Security to be given for yearly damages, if required. 
16. Complainant may sue for damages, if unpaid. 
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Idem, § 7. 

Disposition of 
the proceeds. 

Idem, § 8. 

Lien less than 
$20, justices 
llavc jurisdic
tion. 

Idem, § 9. 
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CHAP. 92. Seot. 16. Lien upon mill uJl(lland for damages. 

Right to orect 
and maintain 
mill dams, and 
to divert water 
by a canal for 
mills. 

R. S., c. 126, ~ 1. 
1855, c. 133, ~ 1. 

Not to injnre a 
mill or canal 
previously built. 

It. S:, c. 126, ~ 2. 
1855, c. 133, ~ 2. 

Restriction ns to 
height of dam 
llud quantity of 
water. 

1855, c. 133, ~ 3. 
R. S., c. 126, ~ '1. 

Damages for 
flowing, &c. 

1855, c. 133, ~ 1. 
R. S., c. 126, ~ 5. 

17. Mill and land lll"Y be seized and sold on the execntion after thirty days. 
Effect of such sale. 

18. Right of re,lemption. 
19. Either party may file a new complaint. 
20. Restriction of this righ t. 
21. Owner may offcr an incrcascd compensation. Conscquence. 
22. Injured party may offer to acccpt a less compensation. Consequence. 
23. Restriction of suits for damages. 
24. Tenants Inay Inake such offers as well as owners. 
25. Double damages if dam is raised higher, kept up longer, 01' more waterdi-

verte,l than allowcd by thc judgment. 
26. Agreement of parties binding, if recorded. 
27. Judgment no bar to a new complaint. 
28. Tender of damages, and effcct thereof. 
29. Complaint not to abate by death of eith;r party. 
30. If complaint abales, rights may be preRervcd by new complaint within a Year. 
31. Provisions of this chapter apply to streams forming the boundary of the 

state. 
32. Compensation of commissioners. Costs. 

SECT. 1. Any man liay erect and maintain a water 'mill 
2 and dams to raise water for working it on his own land upbn 
3 and across any stream, that is not mt,igable; or for theptir-
4 pose of propelling mills or machinery may cut a canal ahd 
5 erect wans and embankments upon his own land not exceed-
6 ing one mile in length, and thereby divert from its natural 
7 channel the water of any stream not navigable upon the 
8 terms and conditions and subject to the regulations herein-
9 after expressed. 

SECT. 2. No such dam shall be erected or canal constructed 
2, to the injury of any mill or canal lawfully existing on the 
3 same stream; nor to the injury of any mill site, on which a 
4 mill or mill dam has been lawfully erected and used, nnless 
5 the right to maintain a lllill on such last mentioned site has 
6 been lost or defeated. (a) 

SECT. 3. The height to which the water may be raised, 
2 and the length of time during which it may pe kept up 'l~ 
3 each year, and quantity of water that may be so diverted 
4 by such canal, shall be liable to be restricted and reglllate¢[ 
5 by the verdict of a jL1l'y or report of commissioners, as here-
6 inafter is provided. 

SECT. 4. Any person sustaining damages in his lands by 
2 their being o,erfiowec1 by a mill dam or by the diversion of 
3 the water by such canal, may obtain compensation for the in-
4 jury by complaint to the supreme judicial court in the county, 
5 where the lands or any part thereof are situated; but no 
6 compensation shall be awarded for damages sustained more 
7 than three years before the institution of the complaint. 

(a) 31, Mo. 252. 38, Mo. 243. 
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SECT. 5. The complaint shall contain snch a description 
2 of the land flowed or injured, and such a statement of the 
3 damage, that the record of the case sha11 show the matter 
4 heard and determined in the suit. ((t) 

SECT. G. The complaint may be presented to the conrt in 
2 term time, or be filecl in the clerk's office in vacation; and 
3 a copy shall be served by the proper officer fourteen days 
4 before the term day on the respondent by being left at his 
5 dwelling-honse, if he has any in the state; otherwise it shall 
G be left at the mill in qnestion, 01' with the occupant of the 
7 mill. 

SECT. 7. The owner or occupant of sneh mill or canal 
2 may plead in bar, that the complainant has no right title or 
3 estate in the lands alleged to l)e inj11l'ed; or that he has a 
4 right to maintain such dam and 11011' the lands or llivert the 
5 water for an agreed price, or without any compensation; or 
G any other matter, which lllay show that the complainant 
7 cannot maintain the suit; but he shall not plead in bar of 
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Form of 
cOll1plaint. 
R. S., c. 126, § 6, 

How presented 
and served. 

R. S., c. 126, 
p,B. 

"Vhat may be 
pleaded in bar. 

8 the complaint, that the land described therein is not injured R. s., c. 126, § 9. 

9 by such dam or canal. (b) 
SECT. 8. When any such plea is filed, and an issue in fact, 

2 or in hm is joined, it shall be decided ~s similar issues are 
3 decided in cases at common law; and if judgment is for the 
4 respondent, he shall recover his costs. 

SEc'1'.9. If the issue is decic1ed in favor of the complainant 
2 or if the respondent is defanlted or does not plead or show 
3 any legal objection to proceeding, the conrt sha11 appoint 
:4 three or more disinterested commissioners of the same 
5 connty, who shaH go upon and examine the premises and 
G make a trne and faithful appraisement under oath of the 
7 yearly damages, if any done to the eomplainan t by the flow-
8 jng of his lands or the diversion of the water described in 
9 the complaint, and determine how far the same is necessary 

10 and ascertain and make repOl·t what portion of the year such 
11 lands ong'ht not to be flowed 01' water diverted, or what quan-
12 tity of water shall be diverted. 

SECT. 10. If either party reqnests that a jury may be em-
2 panneled to try the canse at the bar of the court, the report 
3 of the commissioners shall under the direction of the court 

Modo of trinl. 
Appeal, &c. 
R. S., c. 126, 
§ 10, II. 

Pl'oceeding!", if 
complainan t 
recovers. 

R. S., c. 12G, 
§l2. 

Trial by jnry. 
Commissiollers' 
report to be 
evidence. 

4 be given in evidence to the jury; but eyiclence shaH not be Irlom, § 13. 

5 admitted to contradict it, unless misconduct, partiality, or 1856, c. 269. 

(a) 16, lIle. 411. 28, lIle. 9. (b) 21, ille •. 220. 32, lIle. 39, :1B3. 33, Me, 547, 273. 
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Accoptance of 
commissioners' 
report. 
R. S., c. 126, II 14. 

Verilict or report 
to bar any 
future action. 

R. S., c. 125, 
p5. 

Yearly damages, 
holV fixed. 

R. S., c. 126, 
~ 17. 

Security to be 
givon for yearly 
damagos, if 
requlred. 

R. S., c. 126, 
p8. 

Complainant 
may sue for 
damages, if 
unpaid. 

R. S., c. 126, 
§ 20. 

Lien upon mill 
and laud for 
damages. 

R. S., c. 126, 
II 19. 
1855, c. 133. 

REVISION SECOND. 

6 unfaithfulness on the part of some commissioner shall be 
7 shown. 

SECT. 11. If neither party requests a trial by jury the re-
2 port of the commissioners may be accepted by the court and 
3 judgment rendered thereon. 

SECT. 12. The verdict of the jnry or the report of the com-
2 missioners so accepted shall be a bar to any action brought 
3 for such damages, and the owner or occupant shall not flow 
4 the lands or divert the water during any portion of the 
5 period, when prohibited, 01' divert the water beyond the 
6 quantity allowed by the commissioners or jury. 

SECT. 13. Snch verdict or accepted report of the commis-
2 sioners and judgment thereon shall be the measure of the 
3 yearly damages, until the owner or occupant of the lands or 
4 the owner or occupant of the mill 01' canal shall on a new 
5 complaint to the court and by proceedings as in the former 
6 case obtain an increase or decrease of such damages. 

SECT. 14. When any person, whose lands are so flowed or 
2 from whose lands the water is thus diverted, TIles his com-
3 plaint for ascertaining or increasing his damages, 01' brings 
4 his action of debt as provided in the following section, 
5 moves the court to direct the owner or occupant of such 
6 mill or canal to give security for the payment of the an-
7 nual damages .. and the court so orders, the owner or occu-
8 pant refusing or neglecting to give snch security shall have 
9 no benefit of this chapter; but shall be liable to be sued for 

10 the damages occasioned by such flowing in an action at com-
11 mon law. 

SECT. 15. The party entitled to such annual compensation 
2 may maintain an action of debt or assump~it therefor against 
3 any person, who owns or occupies the said mill or canal and 
4 mills supplied thereby, when the action is brought; and 
5 shall therein recover the whole sum due and unpaid with 
6 costs. (a) 

SECT. 16. The person entitled to receive the annual com-
2 pensation shall have a lien therefor from the time of the in-
3 stitution of the original complaint on the mill and mill dam, 
4 or on the canal and the mill supplied thereby with the ap-
5 purtenances and the land under and adjoining the same, and 
6 used therewith; provided, that it shall not extend to any sum 
7 due more than three years before the commencement of the 
8 complaint. (b) 

Ca) 15, Me. 242. Cb) 31, Me. 402. 
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SECT. 17. '1'he execution on such judgment if not paid may 
2 at any time wit.hin thirty days be levied on the premises sub-
3 ject to the lien; and the officer may sell the same at public 
4 auction, or so much thereof in COlllmon with the residue, as 
5 shall be necessary to satisfy the executio,n proceeding ill 
6 giving notice of such sale in the same mannaI', as in llJaking 
7 sale of an equity of redemption upon execution. Such sale 
8 shall be effectual against all persons claiming the premises 
9 by any title, which aeerned within the tillle covered by the lien. 

SECT. 18. Any person entitled to the premises may redeem 
2 the same within one year after the sule by paying to the pur-
3 chaser or the person holding under him the sum paid there-
4 for with interest at the rate of twelve per cent. deducting 
5 therefrom any rents and profits received by such pUl'ehaser 
6 or person holding under him; and may have the sallle pro-
7 cess to compel the purchaser to account, as might be had 
8 against a purchaser of an cquity of redemption. 

SECT. 19. When either party is dissatbfied with the anllual 
2 compensation established as befol'e pro'dded, a new complaint 
3 may be filed, and proceedings had and condnctcd snbstan-
4 tially in the manner before provided in case of an original 
5 complaint. 

SECT. 20. No new complaint shall be brought, until the 
2 expiration of one month after the paymcnt of the then last 
3 year is due and-one month after notice to the other party; 
4 and the other party may within that time make an offor or 
5 tender, as hereinafter is provided. 

SECT. 21. '1'he owner of tho mill or dam or canal within 
2 said month may off~r in writing to the owner of the land 
3 injured any increase of compensation to be paid thereafter 
4 for maintaining said dam or canal; and if the owner of the 
5 land does not agree to accept it, but bl'ing's a new complaint 
6 for the pnrpose of increasing the compensation, he shall not 
7 recover any costs, unless he obtains an incrcase of damag'es. 

10D 
CHAP. 9'3. 

Mill and land 
mav be seize!l 
alHi :,old on 
tilt' eXec.HliulI 
at'ter tbiny 
tlay~, &c. 

R. S., c. 120, 
§ 21, ~". 

Right of 
redeml)tinn. 

It. fl " c. l:2~j, 
§ ~~, 

Either party 
mar tile a Hew 
COIilplaiut. 

i 

R. S., c.l:Ju, 
§2-l. 

RA~trietion of 
tlJis right. 

R. Fl., c. 1~(j, 
\1 ~5. 

Owner may 
ot1c1' all 
illaoaseu 
compellsation. 
COIl::ieqllOllco, 

R. S., c. 126, 
~ 26, 

Injured party 
lHay (dfer to 
accept a le~s 
("ollipellsatioll. 
Cuu::::eq llellce. 

SECT. 22. The owner of the land injured may within said 
2 month offer in writing to the owner of the mill or dam or 
3 canal to accept any sum smaller than the annllal compensa-
4 tion established to be paid thereafter for maintaining said 
5 dam or canal; and if the owner of the mill or dam or canal 
6 declines to pay such reduced cOlllpensation, Lut bring'S a new 
7 complaint to obtain a reduction of the same, he shall not R. S., c. 126, 

8 recover costs, unless such compensation is reduced to a less § 27. 

9 sum than waf:! offered. 

14 IX 
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Restriction of 
suits for 
damages. 

R. S., c. 126, 
1'>28. 

Tenants may 
make such oifers 
as well as 
owners ... 

R. S., c. 126, 
pO. 

Double damages 
if dam is raised 
higher, &c. 

1848, c. 86. 

Agreement of 
parties hinding, 
If recol·ded. 

R. S., c. 126, 
pl. 

Judgment no 
bar to a new 
complaint. 

R. S., c. 126, 
p2. 

Tonder of 
damage::!, and 
efti:lct thereof. 

R. S., c. 126, 
~ 33. 

Complaint not to 
ahale by doath 
oj' either party. 

R. S., c. 126, 
p4. 

If complaint 
abates, rights 
may he pre
served ?y new 
complaInt 
within a year. 

R. S., c. 126, 
~ 35. 

REVISION SECOND. 

SEc'r. 23. No action shall be sustained at common law for 
2 the recovery of damages occasioned by the overfiowing of 
3 lands or for the diversion of the water as before mentioned, 
4 except in the special cases provided in this chapter, to enforce 
5 the payment of damages after they have been ascertained by 
6 process of complaint as aforesaid. 

SECT. 24. Snch offers may be made by or to the tenants or 
2 occupants of the land and of the mill and dam, or canal in 
3 like manner and with like effect, as if made by or to the 
4 owners; but no agreements founded thereon shall bind the 
5 owners unless made by their consent. 

SECT. 25. If after judgment the restrictions imposed by 
2 the report of the commissioners or finding of the jury respect. 
3 ing the flowing or diverting of the waters shall be violated, 
4 the party injured thereby may recover of the wrong-doers 
5 donLle damages for the injury sustained in an action at com· 
6 mon law. 

SECT. 26. When an annual compensation upon the accept. 
2 ance by one party of an offer made by the other is estab· 
3 lished and signed by the owners of the mill or dam, or canal 
4 and of the land and recorded in the office of the clerk of the 
5 court, in which the former judgment was rendered, with a 
6 reference on the record of the former judgment and to the 
7 book where the agreemcnt is recorded, snch agreement shall 
8 be as binding as a verdict and judgment on a new complaint. 

SECT. 27. Ajudgment against a complainant as not entitled 
2 to any compensation shall be no bar to a new complaint for 
3 damages, which have arisen after the former verdict and for 
4 compensation for damages subsequently sustained. 

SECT. 28. In case of an original complaint the respondent 
2 may with the same advantages to himself tender and briog 
3 money into court, as in an action at common law; and if the 
4 money is accepted, the judgment shall have the same effect as 
5 if rendered on a verdict. 

SECT. 29. No complaint for so flowing lands or diverting 
2 water shall abate by the death of any party thereto; but it 
3 may be prosecuted or defcnded by the surviving complain. 
4 ants or respondents, or the execntors or administrators of 
5 the deceased. 

SECT. 30. If such cOlilplaint is abatcd or defeated for want 
2 of form, or if after a verdict for the complainant judgment 
3 is reversed, he may bring a new complaint at any time within 
4 one year after such abatement or reversal, and thereon 
5 recover such damages as were sustained during three years 
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6 next before the institution of the first complaint or at any 
7 time afterwards. 

SECT. 31. The provisions of this chapter shall apply to 
2 mills and dams erected upon streams forming the boundary 
3 line of the state, although a part of the dam is not in the 
4 state; and the rights and remedies of all parties concerned 
5 shall be ascertained and determined as if the whole of such 
6 streams were in the state. 

SECT. 32. The court shall award a suitable compensation 
2 to be paid to the commissioners and taxed and recovered by 
3 the prevailing party. The prevailing party shall recover his 
4 costs, except where it is otherwise expressly provided. 

INQUESTS OF OFFICE, AND INFORMATIONS FOR INTRUSION. 

Sect. 1. Proceedings to revest in the state lands granteel On condition. 
2. Attorney general to file information. 
3. Scire facias to issue., Service. 
4. Judgment on default. 
6. Consequence of disclaimer by defendant. 
6. Proceedings, if defendant ~Iaims title. 
7, 8. Proceedings, if it is adjudgecl that defendant holds too much land. 
9. Cases in which information may be filed, without order of the legislature. 

Notice. 
10. Proceedings, judgment and costs. 
n. Information to recover escheats. Notice. 
12. Tenant to set up uo title, uuless he claims uuder it. 
13. Costs, if defendant recovers. 
14. Defeudant may hold by title subsequeutly acquired. What judgment, if the 

state recovers. 
16. Effect of judgmeut, that the state be reseized. 
16. Teuaut under the state to have betterments, though occupying less than six 

years. 
17. Prooeediugs by attorney general to obtain betterments. 
18. Execution therefor, how levied. 

SECT. 1. Where lands have been granted by the colony or 
2 province of Massachu,setts Bay, the commonwealth of Mas-
3 sachusetts, or by this state, or shall be hereafter granted on 
4 certain conditions alleged to have been violated, and the 
5 state claims to he revested therein, the following proceedings 
6 shall be had. 

SECT. 2. When the legislature directs, the attorney general 
2 shall file an information in the supreme judicial court in the 
3 county, where the lands lie, stating the grant and conditions 
4 breaches and claims of the state. 
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Provisions of 
this chapter 
apply to streams 
forming the 
boundary of the 
state. 

1855, c. 133, ~ 4. 

Compensntion of 
com missioners. 
Costs. 
R. S., c. 120, 
§ 16, 29, 

Proooedings to 
revest in the 
state lands 
grantod on 
condition. 

R. S., c. 127, ~ 1. 

Attorney general 
to file 
information. 
R. S., c. 127, ~ 2. 



108 
CHAP. D3. 

Pdre f1lcia~ to 
jj;:;UC. Bervice. 

It. S., c. 127, § 3. 

Jlldg-ment Oil 
default. 

n. S., c. 127, § 4. 

Con"eqnenr-o of 
rli~'elililllel' by 
defenuant. 

n. S., c. 127, § 5. 

l'u!cflOfIings, if 
cletendant 
claims tHle. 

n. S., c. 127, § G. 

Prnreerlings, if 
it il'i <td.i'lfl~f'd 
lliHt defelldant 
huhJ.;:; too much 
land. 

n. S., c. 127, § 7. 

~llch part shall 
lJe located by 
per"~Hlls ap
pointed by the 
cuurt, &c. 

n. S., c. 127, § 8. 

Ca~e:;] in which 
illf{)l'malj~)Jl 

",ay be filed, &c. 

n. S., c. 127, 
§ 9, 10. 

pl'oc,eed in gs, 
judgment and 
costs. 

REVISION SECO~D. 

SECT. 3. The court shall issue a scire facias against the 
2 person stated holding the lands under such grant returnable 
3 to said court; which shall be sen'ed according to law thirty 
"1 uays before the return day. 

SEc'r. 4. Should the defendant not appeal' and answer to 
2 such information, judgment shall be rendered that the state 
3 be reseized of their lands. 

SECT. 5. If he appears and disclaims holding said lands or 
2 any part thereof, the attorney general sllall take nothing by 
3 his information, so far as respects the lands disclaimed; and 
4 the defendant and all subsequently claiming under him shall 
5 be estoppetl from claiming or holding such disclaimed lands. 

SEc'r. G. If the defendant claims all 01' any part of the 
2 lands under such grant and traverses the breaches, the cause 
3 slutU be tricd by jury, and if the issue is fOLind in favor of 
4 the state, judgment shall be rendered, that the state be 
5 I'cseized of said cstate and for costs; but if the issue is 
G rounu for the defcndant, he shall have jl1dgment for his costs 
7 of snit to be taxed and paid from the state troasury. 

SECT. 7. If the only alleged breach of condition is, that 
2 the defendant holds more land than he has a right to hold 
3 undcr the grant, and the same is found by the jury or the 
4 defendant's confession, the COLLrt shall assign to him by metes 
[) and bounds so much of the land held by him, as shall be 
G equal in quantity to what he has a right to hold under the 
7 grant, and in such part thereof as shall be judged reasonable 
8 by the court. 

SECT. 8. Such part shall be located by persons appointed 
2 by the court at the expense of the defendant, and a plan 
3 thereof returned to the court; and if confirmed by the court, 
4 they shall order an attested copy of the 10caLion and plan 
5 to be filed in the land office, and judgment shall be rendered, 
G that the sta te be reseized of the residue and for costs. 

SX<;CT. D. In all other cases, where an inquest is necessary, 
2 the attorney general without order of the legislature may 
3 file an information in said court describing the estate claimed 
4 and stating the title asserted thereto by the state; mld notice 
5 shall be given as before mentioned, if there is any tenant in 
6 possession; if not, the notice shall be given as the court 
7 orders at least ninety days before the sitting of the court, 
8 to which it, is returnable. 

SECT. 10. If no person appears and answers to the infor-
2 mation, or if a verdict is found, that the state has good title 
3 to snch estate, judgment shall be rendered, that the state be 



PUBLIC LA '.vS. 109 

4 seized thereof and recover costs; but if the verdict is in ORAP. D3. 
5 favor of thc defendant, he shall reco\'cr his costs of suit to ~lr' c. 127, 

6 be taxed and paid as provided in section six. 
SECT. 11. The attorney general may file an information in Il'fol'mation to 

l'CCflVQr escheats. 
2 manner before mentioncd for recovering seizin by the state Notice. 

3 for any real estate supposed to have escheated to thc state 
n. S., c. 127, 

4 for want of legal heirs; and on such information being filed ~ 12. 

5 the court shall order such notice as they judge propcr. 
SECT. 12. In snch casc the defendant shall not ayail him-

2 self of the title of an alien or subject of another nation or 
3 sovereign or of any other person, unless he shows that he 
4 is the tenant or agent of snch alien or other person. 

SECT. 13. If on trial he prOlCS, that he is such tenant or 
2 agent, or the legal owner of such estate, he shall recoyer 
3 his costs to be paid as aforesaid. 

SECT. 14. If it is fonnd, that he was not legal owner of 
2 such estate, nor had any right as tenant or agent, when the 
3 process was commenced against him, but afterwards acquired 
4 a good title or became tenant or agent, the attorney general 
5 shall cease further to prosecute thc suit; but when the dc
G fendant proves no snch title to thc estate as owner or inter-
7 est thercin as tenant or agent, judgment shall be rendered 
8 that the state be seized thereof and recovcr rents and profits 
9 as in case of a writ of entry betwecn private persons. 

SEOT. 15. When judgment on information is rendered, 
2 that the state be reseized 01' seized of any lands, the state 
3 shall be deemed in law to be so seized and any judgment so 
4 rendered shall conclude all privics and parties and those 
5 claiming under them so long as it remains in force subject 
6 to the provisions of the following section. 

SECT. 16. Should any pcrson appear and by clue process of 
2 law prove himself to havc a legal title to such estate and rc-
3 cover the same against the state or its grantee or tenant, 
4 the same estate shall be liable for all expenses of improve-
5 ments thereon made over and above the rents and profits 
6 thereof; though the tenant and those claiming under the 
7 state had not been in possession six ycars. 

SECT. 17. For the purpose of ascertaining the amount of 
2 such improvements the attorney gcneral; or the tcnant or 
3 grantee of the estate, may file a bill in equity in the supreme 
4 judicial court for recovering the same; and proceedings shall 
5 be had thereon as in other cases in equity to ascertain and 
6 adjust the amount. 
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it. 
n. S., c. 127, 
§ 13. 
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R. S., c. 127, 
§l4. 

Deron dan t may 
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BulJ~(lqu(lntly 

acquire a, &c. 

R. 8., c. 127, 
§l5. 

Effect of judg
ment, tlmt the 
state ho 
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n. S., c. 127, 
pv. 
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tho state to have 
betterments, &c. 

n. S., c. 127, 
§17. 
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REVISION SECOND. 

SECT. 18. The sheriff by virtue of such execution shall 
2 sell at public auction so much of saic1lancl, as will be sufficient 
3 to satisfy the execution and charges uuless otherwise paid. 

FORCIBLE ENTRY AND DETAINEl't. TENANCIES. 

Sect. 1. Forcible entry and detainer, when may be commenced. 
2. Tenancy at will. how terminated. 
3. ,Vhat magistrates have jurisdiction. 
4. Complaint how made, summons issued and served. 
6. ,Vhen defendant fails to shew sufficient cause 01' is defaulted, proceedings. 
6. When defendant files a brief statement claiming title in himself or another, 

proceedings. 
7. Complainant may allege, that brief statement is intended for delay, pm

ceedings. 
8. Either party may appeal, proceedings. 
9. 'Vhen judgment is for complainant, he may in aU cases have possession. 

10. Sums due for rent and claims for damages may be recovered by action of 
assumpsit. 

SECT. 1. A process of forcible entry and detainer may be 
2 commenced against a disseizor, who has not acquired any 
3 claim by possession and improvement,. and against a tenant 
4 holding nnder a written lease 01' contract, or person holding 
5 under such tenant, at the expiration or forfeiture of the 
6 term without notice; if the process be commenced within 
7 seven days from the expiration or forfeiture of the term; and 
8 against a tenant at will, whose tenancy has been terminated 
9 as provided in the following section. 

SEC'I'. 2. A tenancy at will may be terminated by a written 
2 notice to qnit served on the tenant thirty days before the 
3 time named for its termination; but if no rent is due when 
4 a rent is payable, it shall not be terminated, except at the 
5 option of the tcnant, until rent shall become due. When 
6 terminated the tenant shall be liable to the process afore-
7 said without further notice and without proof of any 1'ela-
8 tion of landlord and tenant, unless he has paid after ser-
9 vice of the notice rent accrued after the termination of the 

10 tenancy. 
SECT. 3. J llstices of the peace and judges of municipal and 

2 police courts have jurisdiction of cases of forcible entry and 
3 detainer respecting estates within their counties. Such 
4 judges have exclusive jurisdiction of them within their cities 
5 or towns unless interested. 
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SECl'. 4. On a written complaint sworn to charging aMI'-
2 cible and unlawful entry 01' detainer of real estate in manner 
3 aforesaid, a summons may be issued to a 'proper officer com-
4 manding the person complained of to appeal' and shew cause, 
5 why judgment should not be rendered against him, which 
G shan be served, as other writs of summons are required to 
7 be, seven days before the day for his appearance. 

SECT. 5. Whcn he is defaulted 01' fails to shew sufficient 
2 cause, judgment shall be rendered against him for possession 
3 of the premises, and a writ of possession issued to remove 

I 

4 him, which may be served by a constable. 
SECT. G. When the defendant pleads not guilty,and files 

2 a brief statement of title in himself or in another person, 
3 under whom he claims the premises, he shall, except as here-
4 after provided, recognize in a reasonable sum to the com-
5 plainant with sufficiellt sureties conditioned to pay all inter
G vening damages and costs and a reasonable rent for the 
7 premises; and the complainant shall ill like manner recog-
8 nize to the defendant conditionecl to enter the snit at the 
9 next term of the supreme judicial court and pay all costs 

10 adjudged against him. If either party neg'lects so to recog-
11 nize, judgment shall be rendered against him as on nonsuit 
12 or default. 

SECT. 7. But the complainant may make a written allega. 
2 tion, that the brief statement of the defendant is frivolous 
3 and intended for delay, and the magistrate may then exam-
4 ine the case so far as to ascertain' the truth respecting it, 
5 and if satisfied of the truth of such allegation, he may pro-
6 ceed to try the cause upon the plea of not guilty, and if 
7 determiued in favor of the complainant may issue a writ of 
8 possession for remoyal of the defendant; but this shall not 
9 prevent an appeal as provided in the following section. 

SECT. 8. Either party may appcal from a judgment to the 
2 supreme judicial court next to be holden in the same county. 
3 When the cOlllplainan t appeals, he shall recognize in manner 
4 aforesaid to the defendant, except as hereafter provided, 
5 conditioned to enter the suit and pay all costs adjudged 
6 against him. When the defendant appeals, he shall recog-
7 nize in like manner to the complainant conditioned to enter 
8 the suit and pay all intervening costs and such reasonable 
9 rent of the premises, as the magistrate shall adjudge, if the 

10 judgment is not reversed. 
SECT. 9. When judgment is rendered for the compla!nant 

2 a writ of possession shall issue in all cases, if the complain-
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REVBION SECOND. 

B ant recognizes to the defendant in manner before provided 
4 conc1itioneu to pay all fiuch damages and costs, as may be 
5 awarded against him, if tinal jndgment is rendered for the 
6 defendant; and on trial if the jury find for the defendant, 
7 they shall find the damag:es sustained by him; and in ease 
8 of nonsuit his damuges shall be assessed by the court; and 
9 the complainant may give evidence of any claim for rent of 

10 the premises to be set off against damages claimed by the 
11 defendant. If the defendant prevails, the court mayor not, 
12 as justice requires, issue a writ to restore to him possession 
13 of the premises. 

SECT. 10. Sums due for rent on leases under seal or other-
2 wise and claims for damages to premises rented may be re-
3 covered in an action of assLlmpsit on amount annexed to the 
4 writ specifying the items and amonnt claimed. 

WASTE AND TRESPASS ON REAL ESTATE. 

Sect. 1. Remedy if tenant for life or years commits waste; the heir may sue for 
waste committed in his ancestor's time, as well as in his own· time. 

2. Proceedings in court; j my in all cases to assess damages, with or without a 
view of the premises; action of the case may be brollght. 

3. Reversioner and rClllaindel' DIan may sue. 
4. The action will He against the exccutor or administrator. 
6. Part owners not to commit waste without giving thirty days' notice; treble 

damages to be awarded ill such case; how recovered and appropriated. 
6. Defendant not to pay treble damages ill certain cnscs. 
7. Injunction to prevent waste pending a process for the rccovery of lands, and 

on lands attachcd. 
8. Treble damages may bc recovered for waste on lands pending a suit therefor. 
9. Trespass on lands of anothcr without his consent. 

10. Trespasses on pllblic buildings 01' property. 
11. Trespasses by taking grass, fmit, or other vegetables from improved lands. 
12. Penaity for waste all land. of a person deceased insolvent. 
13. Liability of executor 01' administrator for committing waste. 
14-. One or ll10re tenants in COllunon may join or sever in actions for damages. 
16. Notice to the other cotenants to be giYen, who may become plaintiffs. 
16. Judgment to be rendcred for the whole damagc, and execution to issue for 

the proportion which the plaintiffs have sustained. 
17. Scire facias on such jUdgment by tlte other cotenants for their shares. 
18. If one or more joint tenaut takes the whole rent, thc cotenants may recover 

thcir share, after demand. 

SEC'!'. 1. If any tenant in dower, by curtesy, for life, or for 
2 years, commits or suJrers auy waste on the premises, the per-
3 son having the next immediate estate of inheritance in an 

,~ 

4 action of waste against such ten an t may recover the place 
5 wasted and the damages done to the premises; and an heir 
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6 in the same action may recover for waste done in his own 
7 time and the time of his ancestor. 

SECT, 2. Any issue of fact in the case shall be tried by a 
2 jury with or without a view of the premises, as the court 
3 orders; and the jury that enquires of the waste shall assess 
4 the damages. An action of the case in nature of waste 
5 may be substituted for the action of waste. 

SEC'L'. 3. The remainder man or reversioner for life, or 
2 years only, or fee simple or fee tail, after an intervening 
3 estate for life, may maintain such action, and recover the 
4 damages he has suffered by the waste. 

SECT. 4. Such action may be originally commenced against 
2 the executors or administrators of the tenant, or prosecuted 
3 against them after his death, when the action was brought 
4 against him. 

SECT. 5. If any joint 'tenant, coparcener, or tenant in com-
2 mon, of undivided lands cuts down, destroys or carries away 
3 any trees, timber, wood or underwood, standing 01' lying on 
4 such lands, or digs 1lp 01' carries a way any ore, stone or other 
5 valuable thing found thereon, or commits any strip 01' waste, 
6 without first giying thirty days notice in writing under his 
7 hand to all other persons, or to their agents or attorneys, 
8 and to mortgagers and mortgagees, if any there are, in ter-
9 ested therein of his intention to enter upon and improve the 

10 land; and if any persons interested are unknown, 01' theil' 
11 residence is unknown, or out of tlle state, the notice to them 
12 may be pub1ished in the state paper three times, the first 
13 publication to be forty days before such entry; or if he does 
14 any such acts pending a process for partition of the premises, 
15 he shall forfeit three times the amount of damages; and any 
16 one or more of the cotenants without naming the others, may 
17 sue for and recover their proportion of such damages. 

SECT. 6. If the jury finds, that t.he defendant in such suit 
2 has good reason to believe himself the owner of the land in 
3 severalty, or that he and those under whom he claims had 
4 been in the exclusive possession thereof claiming it as their 
5 own for three years next before the acts complained of were 
6 cOlllmitted, only single damages shall be recovered. 

SECT. 7. If any defendant in an action to recover posses-
2 sion of real estate, or any person whose real estate is at-
3 tached in a civil action, does any act of waste thereon .. or 
4 threatens or makes prepara tions so to do, any justice of the 
5 supreme judicial court in vacation or term time lllay issue an 
6 injunction to stay such waste; but notice shall fi.rst be given 
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7 to the adverse party to appeal' and answer, unless the appli-
8 cant files a bond with sufficient sureties to respond all dam-
9 ages and costs; amI the conrt may enforce obedience to snch 

10 injunctions by snch process as may be employed in an equity 
11 case, anel dissolve it when deemed proper. 

SEOT. 8. If dl1l'ing the pendency of any action for the re-
2 covery of land, the tenant makes any strip or waste by cut-
3 ting, felling, or destroying any wood, timber, trees, or poles, 
4 standing on said land, he shall pay to the aggrieved party 
5 treble damages to be recovered in an action of trespass. 

SECT. 9. If any person cnts down, destroys, injures, or car-
2 ries away, any ornamental or fruit trees, timber, wood, under-
3 wood, stones, gra vel, ore, goods, or property of any kind, froUl 
4 lanc1not his own without license of the owner, or h~ures or 
5 throws down any fences, bars, or gates, or leaves snch gates 
G open or breaks any glass in any building, he shall be liable 
7 in damages to the ownel' in an action of trespass. 

SECT. 10. Where any trespasses are committed on any 
2 buildings, inclosures, monuments, or mile stones, belonging 
3 to any county, town, or parish, the treasurer of such corpora-
4 tion may sue for the damages in the llame of the corporation; 
5 and if the propei'ty injured belongs to a school district, the 
6 treasurer of the town may sue in the name of such district. 

SECT. 11. If any person enters on any grass land, orchard, 
2 or garden, and takes therefrom without permission of the 
3 owner, any grass, hay, fruit, vegetable, or shrub, he shall be 
4 liable to the party injured in a sum equal to three times the 
5 value of the articlos so taken away in an action of trespass. 

SECT. 12. If an heir or devisee of a person c1eceased, 
2 whose estate is represented as insolYent, shall afterwards 
3 and before sale of the roal estate for payment of debts or 
4 before all the debts are paid remove, or injure, any build-
5 ing or trees, except what is needed for fuel or repairs, or 
6 cOUlmit any strip or waste on such estate, he shall forfeit 
7 treble the amount of damages to be be recovered by the 
8 execlltor or administrator in an action of trespass. 

SEOT. 13. If such executor or administratol' is heir or 
2 devisee, and commits any such trespass or waste, on proof 
3 thereof before the jnilge of proba te he shall be liable to the 
4 Rame extent as the heirs or devisees; and in both cases the 
5 damages, when recovered by the executor 01' administrator 
6 Ol' adjudged against him by the judge of probate, shall be 
7 accounted for in the administratioll account 
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SECT. 14. ~ll 01' any of the tenants in common copal'ee-
2 11ers or joint tenants of any lands may JOlll or seyer in 
3 pel'sonal actions for injuries llone to the same setting forth 
4 in the declaration the names of all other cotCllants,'if known. 

SECT. 15. Whcn any such action is brought, the court may 
2 order notice to be given to all other cotenants known, and 
3 aU or any of thcm at any time before final judgmentmay 
4 become plaintiffs in the action, and prosecute the suit for the 
5 benefit of all concerned. 

SECT. 16. The court shall enter judgmeut fot· the whole 
2 amollnt of the injury proved; but shall a ward cxecution 
3 only for the proportiou thereof sllstained by the plaintili's. 

SEC'!'. 17. The remaining cotcnallts Hlay afterwards cither 
2 jointly or seyerally sue out a scire fadas on such judgment, 
3 and execution shall be thereupou awarded for their propor-
4 tion of the damages adjudged in the original suit. 

8ECT. 18. If anyone or more of the joint teuants 01' ten-
2 ants in common take the whole rents 01' income of the joint 
3 estate, or more than their share without the consent of their 
4 cotenants, and refuse after demand in a reasonable time to 
5 pay snch tenants their share thereof, anyone or more of said 
6 cotenants may have an action of special assumpsit against 
7 their cotenants so withhollling the rents and income to 
8 l'ecoyer their proportion thereof. 

REPLEVIN OF BEASTS AND CHATTELS. 

ItEPLEVIN OF BEASTS. 

Seot. 1. Owner of beasts distrainecl, may replevy them. 
2. The mode of pl'Oceeding, p"ocess, &c. 
3. Bond to be given before service of writ. 
4. If the beasts are lawfully distrained, defendant to haye judgment for forfeit-

ure or damages, fees, costs and expenses or for a return. 
6. If unlawfully distl'ained, plaintiff to haye judgment for damages and costs. 
6. Either party may appeal. 
7. In what cases a cause may be transferred from a justice to the snpreme judi

cial court. 

REPLEYIN 01" GOODS. 

8. Any goods, nnlawfully detained, may be repleyied. 
9. In what couds replevin may be brought. 

10. Bond to be given before service. 
11. If plaintiff fails in his suit, defendant to haye judgment for retnrn, and for 

danlfl.ges and cosls. 
12. Assessmen~f damages on judgment for retul'11 of property to an attaching 

officer. .... 
13. Disposal of the money recovered by the officer. 
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OHAP. 96. Sect. 14. Appropriation of the money received by the creditor in such cases. 
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15. Judgment for damnges and costs if plaintiff recovers. 
16. Continuance of attachment, if goods are replevied. 
17. When a writ of reprisal may issue. 
18. Defendant's remedy on the replevin bond. 
19. Limitation of surety's liability on replevin bond. 

Replevln oj beasts. 

SECT. 1. Any person, whose bcasts are dis trained or im-
2 pounded to recovcr any penalty or forfeiture supposed to 
3 be incurred by thcir going at large or to obtain satisfaction 
4 for any damages allegcd to be done by them, lllay lllaintain 
5 a writ of replevin against the impounder or finder therefor 
6 bcfore any justice of the peace for the county in the form 
7 prescribed by law. (a) 

SEC'l'. 2. rrhe writ shall be sued out served and returned 
2 and the cause shall be heard and determined as is provided 
3 in the case of other civil actions bcfore a justice of the peace 
4 except as otherwise prescribed. 

SEC'I'. 3. The writ shall not be served, unless the plaintiff 
2 or somc one in his behalf executcs and delivers to the officer 
3 a bond to the defendant with sufficient sureties to be approved 
4 by the officer in a penalty double the actual value of the prop-
5 erty to be reple\ried conditioned, as in thc prescribed form 
6 of the writ and to be rctul'lled with the writ for the use of 
7 the defendaut. 

SECT. 4. If it appears that thc beasts were lawfully taken 
2 or distrained, the defendant shall have judgment for such sum 
3 as is found due fi'om thc plaintifl' for thc penalty or forfeit-
4 urc, or for damages for which the beasts were impounded, 
5 with the legal fees costs and cxpenses occasioned by the dis-
6 tress and the costs of the replevin suit; or instead thereof 
7 the justice or court in their discretion may enter judgment 
8 for a return of the beasts to the defendant to be held by him 
9 for the original purpose irrepleviable by plaintiff and for the 

10 defendant's damages and costs in the replevin suit. 
SECT. 5. If it appears, that the beasts were taken or 

2 dis trained without justifiable cause, the plaintiff shall have 
3 judgment for his damagcs and costs. 

SECT. 6. Either party may appeal from the final judgment 
2 of the justice, as in other civil actions. 

SECT. 7. ,Vhen it appears, that the sum demanded for the 
2 penalty forfeitures or damages exceeds twenty dollars, or , 

(a) 28, ~Ie. 481. 
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3 that the property of the beasts is in qnestion and their value 
4 exceeds tweuty dollars, or that the title to real estate is in 
5 question, at the request of either party the case shall be 
6 transferred to the snpl'eme judicial ~ourt to be there dis-
7 posed of, as is provided by law respecting actions bronght 
8 before a justice of the peace, in which the title to real estate 
9 is brought in question; uut the party req uesting such trans-

10 fer shall recognize in s11ch reasollable sum, as the justice 
11 orders, to enter the action at the next term of said court 
12 and prosecute it with effect and pay all intervening damages 
13 and costs. 

Replevin oj goods. 

SECT. 8. When any goods unlawfully taken or detained 
2 from the owner or person entitled to the possession thereof, 
3 or attached on mesne process, or taken in execution, are 
4 claimed by any person other than the defenclo,nt in the suit, 
5 in which they are so attached or taken, slIch owner or person 
6 may cause them to be replevied. (a) 

SECT. 9. If the value of the goods exceeds the sum of 
. 2 twenty dollars, the actioo shall be brought in the supreme 

3 judicial court for the coullty where the goods are detained; 
4 aDd if the yalue of the goods does not exceed twenty dollars 
5 the action shall be brought before a justice of the peace of 
6 the county where the goods are detained. 

SECT. 10. The officer before serving the writ shall take 
2 from the plaintiff Ol' some one in his behalf a bond to the 
3 defendant with sufficient sureties in double the yalue of the 
4 goods to be repleyied conditioned as in the prescribed form 
5 of the writ, which bond shall ue returned to the court from 
6 which the writ issued with the writ for the use of the 
7 defendant. (b) 

SECT. 11. If it appears, that thc defendant is entitled to 
2 a return of the goods, he shall have judgment and a writ of 
3 return accordiogly with damages for the taking and costs. 

SECT. 12. If the goods when replevied were taken in exe-
2 eution or attached, aDd judgment is afterwards rendered for 
3 the attaching creditor, in either case, if the service of the 
4 execution is delayed by the replevin, the damages hI case of 
5 a judgment for a return shall not ue less than at the rate of 

(a) 12, Me. 261. 15, Me. 373. 19, Me. 255. 20, Mo. 287. 22, Me. 537. 30, Me. 184, 370. 
31, Me. 296,340. 32, Me:'192, 322. 37, Me. 326. 

(b) 27, Me. 443. 29, ille. 566. 34, Me. 84. 35, Mo. 53. 
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OHAP.96. 

a jUstice to the 
supreme judicial 
court. 

R. S., c. 130, § 1. 

Any goods, 
unlawfully 
detained, may 
be repleviod. 

R. S., c. 130, § 8. 

In what courts 
fepleviu may be 
brought. 

R. 13., c. 130, ~ 9. 

Bond to b. 
given helore 
service. 

R. S., c. 130, 
§l0. 

If plaintiff fnils 
in his suit, &c. 
R. S., c. 130, 
§ 11. 

Assessment of 
damages on 
judgment for 
return of 
property to an 
attaching officer. 

R. S., c. 130, 
§l2. 
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CHAP. 96. 

Disposnl ofille 
moneY!'f'covered 
by the officor. 

R. S., c. 130, 
\il3. 

Appropriation 
of the money 
received by tbe 
creditor ill such 
cases. 

n. S., c. 139, 
Ii 14. 

Judgment for 
damages and 
costs if plaintiff 
reCovel's. 
n. S., c.130, Ii 15. 

Continuance 
of attachment, if 
goods are 
replevied. 

n. S., c. 130, 
p6. 

HEVISlON SECOND. 

6 twelve per cen t. by the year on the yalue of the goods for so 
7 long a time, as the service of the execution is so delayed. (a) 

SECT. 13. All sums recovered by an olIicer in an action of 
2 replevin on account of goods attached 01' taken in execution 
3 by him, or recoyered in a ,mit upon the replevin bond, shall 
4 be applied: 
5 First-To pay the lald'nl fees and charges of the officer, 
6 and the reasollable expenses of the replevin suit and of the 
7 action on the bOllll, so far as they are not l'l'imbursed by the 
8 costs recoyerec1. 
9 !Second-To pay the ereditor, at whose suit the goods were 

10 attached or taken in execntion: the snm if any recovered by 
11 him in that snit or what remains unpaid, with interest there-
12 for at the rate of twelve pel' eent. by the yeal' for the time 
13 the money was withheld from the creditor 01' the service of 
14 his executiori delayed lJY reason of the replevin. 
15 Third-If the attaching creditof in such ~ase does not re-
16 covel' jndgment ill his suit, 01' if any balance remains of the 
17 money so recovered by the officer after paying the creditor 
18 his due, such balance or the whole amount, as the case lllay 
19 be: shall be applied, as the surplns of the proceeds of sale 
20 should be applied, if the same goods had been sold on exe-
21 eution. 

SEC'!'. 14. All SUlllS received by such creditor as pro<;eeds 
2 of sales of goods attached 01' taken in execution which are 
3 afterwards returned, for any of such goods not returned, and 
4 of the officer for the insufficiency of the bond, shall be ap-
5 plied iu discharge of the creditor's judgment; but all sums 
G received as interest 01' damages for delay of his execution 
"1 shall be retained to his own use, and not go in discharge: of 
8 the judgment. 

SEC'r. 15. If it appears that the goods were taken attached 
2 or detained unlawfully the plaintiff shall hf);ve judgment for 
3 his damages caused thereby and for his costs. 

SEc'r.16. If the goods replevied had been attached, in case 
2 of judgment for a retul'll they shall be held by the attachment 
3 until thirty days after judgment in the snit, in which they were 
4 attached; and if such fiual judgment is rendered before the 
5 return of the goods, or if the goods when replevied were 
6 seized on execution, they shall be held by the same attach-
7 lllent or seizure for thirty days after the retul'll liable to be 
8 taken and disposed of, as if they had not been replevied. 

<a) 28, Me. 241. 32, file. 182. 33, Me. 384. 
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SEOT. 17. When the officel'in tbe sel'vice of the writ of OHAP~~ 
2 return and restitution is not able to find in his pl'ecinct the 
3 beast or otllOr property directed to be returned in his pre-
4 cept, 118 sball certify that fact in bis return; and the court 
5 whence it iss ned upon noticc may grant a writ of reprisal of 
6 tbe form prefJcribcd by law against the plaintiff in replevin 
7 to take his goods 01' beasts, not exempted from attachment, 
8 of the full value to be delivered to the defendant to be held 
9 and disposed of by him according to law, until the plaintiff 

10 restores the beast or other property replevied by him. 
SEOT. 18. The foregoing provisions shall not preclude the 

2 defendant from resorting to his remedy on the replevin bond, 
3 or to his rcmedy against the officer for the insufficiency of 
4 sureties on the bond, to recover the value of the goods 
5 together with the damage or loss occasioned by the repleviu 
6 thereof, notwithRtanding he has endeavored to recover the 
7 same by the writs of retnrn and of reprisal as aforesaid. 

SEOT. 19. No action shall be maintained against any per-
2 son as snrety in a replcvin bond, unless the writ is sened 
3 on him within one year after the final judgment in the action 
4 of repleyin; 01' if thc action is no t entered by the plaintiff, 
5 and the defendant docs not obtain judgment upon a complaint, 
6 such writ against the surety may be served ou him within 
7 Que year after the end of the term, at which the action of 

I . 

8 replevin ought to have been entered and not afterwards. 

CllIl~lJIj1tCll.· 97. 

BASTAltD OHILDREN AND THEIR MAINTENANOE. 

Sect. 1. Accusations by n woman pregnant with a bastard child, and her examination. 
2. Justice may issue a warrant. 
3. Person arrested to give bond. 
4. On refusal, to be committed. 
6. Oause to be continued, if complainant is not delivered, or unable to attend 

court. 
6. Surrender of principal by his sureties, and proceedings. 
7. Declaration must be filed before trial; form thereof. 
8. Oomplainant may be a witness, if she has continued constant in her accnsa-

tions. 
9. Proceedings if respondent is adjudged guilty. 

10. If not guilty, resJlondent to be dischargccl. 
n. Oomplainant not to settle with the father, unless by the written consent of 

the oyerseers of the poor. 
12. The father may be discharged from impri~onment, on taking the pOOt' debtor's 

oath; his liability to the mother and town, after such disehat'ge. 

'Vhen writ of 
reprisul may 
issue. 

R. S., c. 130, 
~F· 

Defend'lnt's 
remedr on the 
replovln bond. 

R. S., C. 130, 
p8. 

Limitation of 
surety's liability 
on replevIn 
bond. 

n. Fl., c. 130, 
p9. 
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CHAP. 97. 

Accusations by 
a woman 
pregnant with a 
bastard child, 
and Jler 
examination. 

R. S., c. 131, § 1. 

Justice may 
issue a warrant. 

R. S., c. 131, § 2. 

Person arrested 
to give bond. 

R. S., c. 131, § 3. 

On refnsal, to be 
committed. 

R. S., c. 131, § 4. 

Cause to be 
continued, &c. 

R. S., c. 131, § 5. 

Snrreuder of 
principal by his 
sureties, &c. 
R. S., c. 131, § 6. 
R. S., c. 114, 
§ 100. 

Declaration 
must be filed 
before trial; 
form thereof. 

R. S., c.131, § 7. 

Complainant 
may be a 
witness, &c. 

REVISION SECOND. 

SECT. 1. When any woman pregnant with a child, which 
2 if born alive may be a bastard, 0\' who has been delivered 
3 of a bastard child, accuses any man of being the father 
4 thereof before any justice of the peace and requests a pros-
5 ecution against hilll, such justice shall take her accusation 
6 and examination on oath respecting the accused, and the 
7 time and place when and where the child was begotten, as 
8 c01'l'ectly as they call be descrillGd, and all such other circum-
9 stances as he deems useful in the discovery of the truth. (a) 

SECT. 2. He may issue his waITant for the apprehension 
2 of such person directed to the sheriff of' any county, in which 
3 the accused is supposed to reside, accompanied by such 
4 aecllsation and examination. 

SECT. 3. When the person is brought before such or any 
2 other justice, he may require him to gil'e bond to the com-
3 plainant with sufficient sureties, in such reasonable sum as 
4 he orders, conditioned for his appearance at the next snpreme 
5 judicial court for the county in which she resides, and for his 
6 abiding the order of court thel'eon. (b) 

SECT. 4. If the accused refuses or neglects to give snch 
2 bond, the justice shall commit him to the jail of the county 
3 of such justice, nntil such bond is gi,'en. 

SECT. 5. If at such next 01' any snbsequent conrt the COIli-

2 plainant has not been delivered of her child, or is una~le to 
3 attend court, or for other good reason, the cause may be 
4 continued, and the bond shall remain in force until final 
5 judgment, unless it becomes void as mentioned in the follow-
6 ing section. 

SECT. 6. The snreties of the accused may surrender him 
2 in court at any time before final judgment, and thereupon 
3 they shall be discharged; and he shall be committed until a 
4 new bond is given. 

SECT. 7. Before proceeding to trial the complainant must 
2 file a declaration, stating that she hns been deli\'erecl of a 
3 bastard child begotten by the accused, the time and place 
4 when and where it was begotten, with as much precision as 
5 the case will admit, that being put on the discovery of the 
6 truth during the time of her travail she accused the respond-
7 ent of being the father of the child, and that she has been 
8 constant in such accusation. 

SECT. 8. When the complainant has made said accusation, 
2 been examined on oath as before mentioned, and been put 

(a) 16, Me. 38. 18, Me. 304,372. 30, nIe. 486. 37, ~le. 546. (b) 19, Me. 409. 26, Me. 378 
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3 upon the discovery of the truth of the same accusation at CHAP. 97. 
4 the time of her travail, and thereupon has accused the same 
5 man with beiug the father of the child of which she is about 
6 to be delivered, and bas continued constant in such accnsa-
7 tion, and prosecutes him as the father of such child before 
8 such court, the man shall be held to answer to such com-
9 plaint, aud she may be a witness in the trial, unless incom- R. S., c. 131, ~ B. 

10 petent by reason of a conviction of some crime. (a) 
SEOT. 9. If on snch issue the jury finds the respondent 

Proceedings if 
2 guilty, or the facts in the declaration filed are admitted by re"pondonti. 

adjudged gUilty. 
3 default or on demurrer, he shall be adjudged the father of 
4 snch child, and stand charged with its maintenance with the 
5 assistance of the mother, as the court may ordcr; and shal1 
6 give a bond with sufficient snreties approved by the court to 
7 the complainant to pOloform said order, and a bond with Buffi-
8 eient sureties approved as aforesaid to the town that may 
9 be liable for the maintenance of such child; the latter bond 

10 to be deposited with the clerk of the court for the use of 
11 such town; aud he shall be committed till he gives such bonds. R. S., c. 131, ~ 9. 

SEOT. 10. If on trial the jury finds the respondent not lInnt guilty, &c. 

2 guilty, the court shall order him to be discharged. ~i~" c.l3l, 

SEOT. 11. No woman, whose accilsation and examination 
2 on oath have been tftken by a justice of the peace at her 
3 request, Ehal1 make any settlement with the father, or give 
4 him any discharge to bar or affect any such complaint with-

Complainant 
not to settle 
with the father. 
&c. 

5 out the consent in writing of the overseers of the poor of the R. S., c. 131, 

6 town interested in the support of snch mother or child. (b) ~ 11. 

SEOT. 12. When the father of such bastard child has 
2 remained ninety days in jail without being able to comply 
3 with the order of court, he may be liberated by taking the 
4 poor debtor's oath, as persons committed on execution: bnt 
5 he shaH give fifteen days notice of his intimtion to take 
6 the benefit of snch oath to the complainant, if then living, 
7 and to the clerk of the town where the child has its legal 
8 settlement if in this state. The mother of such child and 
9 said town may, after such libcration of such prisoner, recover 

10 of him by action. of debt any sum of money, which ought 
11 to have been paid pursuant by the order of court. (c) 

(a) 23, Me. 573. 34, Me. 237. 35, Me. 433. (b) 18, Me. 150. (c) 32, Me. 21. 

16 IX. 

The father mll1 
be discharged 
froln im prison
mant, &c. 

R. S., c. 131. 
§ 12, 13. 
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CHAP. !lB. 

Seizure of fo1'
feited personal 
property, &c. 

R. S., c. 132, § 1. 

To be restored to 
claimant, on his 
giving bond. 

R. S., c. 132, § 2. 

The same to bo 
appraised. 

R. S., c. 132, § 3. 

Inventory and 
apprnisal, jf 
there is no 
claimant. 

R. S., c. 132, § 4. 

Uth. valu. 
exceed. $20, &e. 

R. S., c. 132, § 5. 

HEVISION SF.COND. 

PEHSONAL PHOPERTY SEIZED, AND LOST GOODS; A~D PROCEED
INGS THEHEON. 

Sect. 1. Seizure of forfeited personal property, by the person entitled lhcreto. 
2. '1'0 be restored to claimant, on his giving bond. 
3. 'fhe same to be appraised. 
4. Inventory !Cnd appraisal, if there is no claimant. 
Ii. If the valne exceeds tWEI. ty dollars, libel to be in the supreme judicial court. 
G. How notice of libel to be given. 
7, 8. Proceedings and decree thereon. 
9. If the value is less th'm twenty dlillars, libel to be before a justice. 

10. Appeal; decree to be affirmed, if appeal is not prosecuted; depositions may 
be used in the trial. 

11, 12. Duty of finder of goods worth three dollars, or more; also, worth ten dol
lars 01' more. 

13. Proceedings, if owrel' appears in one year. 
14. If no owner appears within olle year, the finder to have the money, 01' goods, 

on paying aile half the value to the town treasurer. 
16. Penalty, if finder neglects to gil'e notice. 

SECT. 1. When any personal property is forfeitcd for any 
2 offense, and no special mode is prc8criilccl for recovering it, 
3 any person entitled to the whole or part of thc same may 
4 seize and kecp it till final judgmcnt, unless restored on the 
5 bOlld as berein provided. 

SECT. 2. If the person clail1ling it for himself or anothcr 
2 gives bond to the pady seizin~ with sufficient snrety to pay 
3 the appraised yalue thereof, when it is decrced forfeited, it 
4 shall be restored to snch claimant. 

SEC'l'. 3. 'l'he value shall be astcrtained by the appraise-
2 ment of thrce disiutcrcs ted men mlltually chosen by the par-
3 ties; 01' if they cannot agree, by a justice of the peace of the 
4 same county. 

SEC'f. 4. If no person claims the property, after it has 
2 been so seized, thc party seizing shall cause an invcntory and 
3 appraisement thereof to be made by thrce disinterested pel'-
4 sons under oath appointed by a justice of the samc connty; 
5 which shall he the rule for dcciding where the libel shall be 
6 filed. 

SECT. 5. If the propcrty scizcd exceeds twcnty dollars, 
2 the party seizing within twenty days thereafter shall file a 
3 libel in the clerk's office of the supreme judicial conrt in the 
4 county, where the offcnse was committed, stating the canse 
5 of seizure and praying for a decrce of forfciture. The clcrk 
6 therenpon shall make out a notice to all persons to appeal' 
7 at such court at the time appointed to show cause, why silch 
8 decree should not he passed. 
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SECT. G. Snch noticc shall be published in some new~paper 
2 printed in the same county if any, if not in the state paper, 
3 at least fonrteen days bofore the timo of trial. 

SECT. 7. When there is a claimant tho eourt may Ileal' and 
2 determine the cause by a jury, 01' without if the parties 
3 agree, and Illay allow costs against thc claimant; if there is 
4 no claimant, the COllrt shall decree the forfeiture and c1ispo-
5 sition of the property according to law, and a sale and dis-
6 tl'ilmtion of the proceeds after deducting all proper charges. 

SECl'. 8. If the libel is not supported or is discontinned, 
2 the COlll·t shall decree a restoration of the property with 
3 costs. If the jury 01' court finds the seizure without proba-
4 ble cause, reasonalJle damagcs shall be decreed for the 
5 claiman t. 

SEc'r. D. Whcn the property seized docs not excccd 
2 twenty dollars, the libel shall be filed before n justice of the 
3 peace of the COlln ty, where thc offense was cOlllmitted, and 
4 nner notice as before mentioned has been posted at two 01' 
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CHAP. 98. 

How notico of 
HueJ to be given. 
It. S., c. 132, § 6. 

Proceedingg 
and df'rreo 
theroon. 

It. S., c. I3~, ~ 7. 

If tho liuel is 
not supported or 
is discontinued, 
&c. 

It. S., c. 131, ~ 8. 

If th~ value jg 
loss than $~O) 
&c. 

5 more public places in the same county seven days at least R. S., c.m, 
6 before the day of trial, snch justice shall try and decide the § 9. 

7 canse, and lllake such decree therein as the law requires. 

SEc'r. 10. Either party may appeal to the next snpreme judi- Appeal; decree 
to ue affirmed, 

2 cial court in the same county recognizing as in other cases of &c. 

3 appeal,' if the appeal is not prosecuted, the court on com- R. S., c, 13'2, 
4 plaint may arnrm the decree ?f the justice with costs; and § 10, 11, 12. 

5 depositions duly taken lllay be used in the trial of the action. 
SECT. 11. '1'he finder of any money or goods of the value Duty of findor 

of goods worth 
2 of three dollars 01' more, if the owner is unknown, within $3, or more, &c. 

3 ten clays next following shall give notice thereof in writing 
4 to the clerk of the town where they are found, and post up 
5 a notification thereof in some public place in said town, and 
G cause the same to be publicly cricd therein on three several 
7 days, if there is any public crier in said town. And if the 
8 value of said mOlley or goods is ten clollars or more, the R. s., c. 132, 

§ 13, 14. 
9 saUle shall be cried and notice given by posting as aforesaid 

10 in two towns adjoining in addition. 
SECT. 12. EI'ery finder of lost goods of the value of ten 

2 dollars or more within two months after finding and before 
3 using them to thc1r disad van tage shall procure a warrant 
4 from the town clel'1\: or a justice of the peace Jirected to 
5 two persons appointed by saicl clerk 01' justice not inter
G ested, except as inhabitants of the town, returnable within 
7 seven days from the date in the said clerk's office to ap
S praise said goods under oath. 

Also, worth $10, 
or more. 

R. S., c. 132, 
§l5. 
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OHAP.99. 

Proceedings, if 
ow Del" tll-'pear-i 
hi OIlO year. 

n. s .. c.132, 
§la. 

If no owner 
appoars within 
ono year, &c. 

n. S., c. 132, 
p7. 

Penalty, if 
lindor neglects 
10 givo notico. 

R. S., c. 132, 
§IS. 

REVISION SECOND. 

SECT. 13. If tbo ownel' of sucb lost money 01' goods ap-
2 pears within one yoal' aftol' said notice to the clerk, and 
3 gives reasonable ovidence of his ownership to the finder, he 
4 shall have restitution of the same or the value thereof allow
S ing and paying all neoessary obarges and reasonable oom-
6 pensation to the finder to be adjudged by some justioe of the 
7 peaoe of the county, if the owner and finder oannot agree. 

SECT. 14. If no owner appears within one year, suoh money 
2 or lost goods shall belong to the finder by paying one half 
3 their value to the treasurer of said town after deduoting all 
4 necessary oharges; but if he neglects to pay the same on 
5 demand, it may bo recovered in an action brought by said 
6 treasurer in the name of the town. 

SECT. 15. If the finder of any lost money or goods, of the 
2 value of three dollars or more neglects to give notice to the 
3 town clerk and cause the same to bo cried and advertised 
4 as herein provided, he shall forfeit the full value thereof, 
5 one half to tbe use of the town, and tbe other half to him 
6 who sues therefor, and be liable to the owner for the lost 
7 money or goods. 

{)lilalIlrtell.' 99. 

HABEAS CORPUS. 

Sect. l. Who may prosecute the writ, as matter of right. 
2. lIIinors enlisting in the army or navy, entitled to benefits of this chapter. 
3. Parent, master or gnardian of minor restrained, entitled to snch writ. 
4. Supreme judicial court may grant snch writ, On application of any person, in 

behalf of one incapable of making his own application. 
6. ·Who are not so entitled as of right. 
6. Application; how made by persons not of right entitled. 
7. To be retnrnable before the comt, or any jnstice thereof. 
8. Application to be in writing, signed and swam to, and shan state the cnse 

clearly. 
9. ·When the writ shan not issue. 

10. Proceedings, if excessive bail is demanded. 
11. If the officer refuses a copy of the precept, the writ shan issue forthwith. 
12. Form of writ, in cases mentioned in the fifth section. 
13. Time of service and return. Tender of fees. 
14. Officer, when he makes return, to bring the body of the person restrained. 
15. Proceedings, if the person is sick, and cannot be brought. 
16. Examination of the causes of restraint. 
17. Persons interested to be notified before discharged. 
18, 19, 20. Proceedings and decision upon the application. 
21. Form of writ, if the restraint is not by nn officer. 
22. By whom issued and where served. 
23. If the person restmining is unknown, how designated. 
24. If the person restrained is unknown, how designated. 
26. Form of l'etul'Il in the cases mentioned in the thirteenth and twenty-first sec' 

tions. 
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Sect. 26. How such return shall be authenticated. 
27. Manner of keeping the party before judgment. 
28. Penalty for neglect of an officer to give a copy of his precept for detaining a 

prisoner. 
29. Punishment, if an officer neglects to serve a writ of habeas corpus. 
30. If attachment is is~ued against a sheriff. 
31. Proceedings in such case for release of the person for whose benefit the writ 

issued. 
32. Persons (lis charged on habeas corpus, not to be arrested again, except in cer-

taln cases, 
33. Conveyance to prison of persons ordered to be committed. Penalty for elud-

ing the service of a writ of habeas corpus. 
34. Penalties nO bar to actions for damages. 
35. A third person may appear for the party detained in certain cases. 
36. Supreme court may allow bail, at discretion, or any justice thereof. Excep-

tion. 
37. Admission of a person to bail, when committed for not finding sureties. 
38. Habeas corpns may issue to bring in a prisoner as a witness. 
39. Habeas corpus may issue, on application, in behalf of an insane person, com

mitted on mesne process, or execution. 

SECT. 1. Every person unlawfully depl'h'ed of his personal 
2 liberty by the act of another, except in the cases hereinafter 
3 mentioned, shall of right have a writ of habeas corpus ac-
4 cording to the provisions herein contained. 

SECT. 2. Any minor enlisted within this state into the 
2 army or navy of the United States without the written con-
3 sent of his parent guardian or master shall have all the bene-
4 fits of this chapter on the application of himself parent guard-
5 ian or master. 

SEC'!'. 3. The parent master or guardian of any minor im-
2 prisoned or restrained of his liberty shall be entitled to the 
3 writ of habeas corpus for such minor, in case the minor 
4 would be entitled to said writ on his own application. 

SECT. 4. The supreme judicial court or any justice thereof 
2 on application of any person may issue the wt'it of habeas 
3 corpus to bring before them any party alleged to be irnpris-
4 oned or restrained of his liberty, who would be entitled to 
5 said writ on his own application, when from any cause he is 
6 incapable of making such application. 

SECT. 5. The following persons shall not of right have 
2 such writ: 
3 First-Persons committed to and confined in prison for 
4 treason, felony, or suspicion thereof, or as accessories before 
5 the fact to a felony, when the same is plainly and specially 
6 expressed in the warrant of commitment. 
7 Second-Persons convicted or in execution upon legal pro
S cess criminal or civil. 
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REVISIOC{ SECOND. 

9 TMnl-Persons committed on 111C811e process in any civil 
10 action, on wl1ich they are liaule to be arrested and impds-

11 oned. 
SECT. G. Ever}' application for snch writ by any sllch 11e1'-

2 son shall be made to the sllpreme judicial court in the county 
3 where the restraint exists, if it is in sesson; if not to any 
4 justice thereof; and when lssned by the court, it shall be re-
5 tUl'l1able thereto; but if t.he court is adjoul'l1ed without day 
G or for more than soven clays, it may be returned before any 
7 justice thereof and heard and determined by him. 

SECT. 7. ,Vllen issued by a justice of the court, it may be 
2 made retnrnable before the court or himself or allY other 

3 justice tllCreof. 
SEc'r. 8. The application shall be in writing and signed 

2 and sworn to by the person making it. The applicant shall 
3 state the place where and the persoll by whom, he or the 
4 person in whose behalf the application is made is restrained; 
5 and produce to the court or justice a copy of the precept by 
6 virtue of which he or such other person is so restrained at-
7 tested by the officer holdiug it. 

SECT. 9. If on inspection of the eopy of such precept it 
2 appears to the conrt or jl1stice, that such person is lawfully 
3 im prisoned or restrained of his liberty by virtue thereof, a 
4 writ of habeas corpns shall not be granted. 

SEc'r. 10. If it appears by such copy that such person is 
2 committed and imprisoned on mesne process for want of 
3 bail, and the court or justice is of the opinion that excessive 
4 bail is demanded, the court or justice shall decide what bail 
5 is reasonable, and on giving snch bail to the plaintiff he 
6 shall be discharged. 

SECT. 11. If the prison keeper or other officer having the 
2 custody of such person refuses or ul1l'easonably delays to 
3 deliver to the applicant an attested copy of the precept by 
4 which he res trains him ou demand therefor, the court or 
5 justice on proof of snch demand and refusal shall forthwith 
6 issne the writ of habeas corpus as prayed for. 

SECT. 12. When sl1ch writ is issued on application in be-
2 half of any person described in the fifth sect.ion, it shall be 
3 substantially as follows: 
4 STATE OF :MAINE. 
5 C---, ss. To A. B. of---
6 [L. s. ] Greeting. 
7 We cOlllmand you, that the body of C. D., in our prison, 
8 at -- under your custody, (or by you imprisoned and reo 
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9 strained of his liberty, as the case may be) as it is said, 
10 togethel' with the clay and cause of his taking and detaining, 
11 by whatsoever name the said C. D. is called or charged, you 
12 have before our supreme judicial court holden at in 
13 and for the county of immediately after the receipt 
14 of this Wl'it to do and receive, what our said court shall then 
15 and there consider concerning him in this behalf, and have 
16 yon there this writ: 
17 Witness -- --, at ---, this. --- day of --, 
18 in the year --. 
19 --- ---, clerk. 
20 The like form shan be used by any justice of said court, 
21 changing what should be changed, when snch writ is awarded 
22 by him. 

SECT. 13. When snch writ is offered to the officer to whom 
2 it is directed, hc shall reccive it; and on payment or tender 
3 of such sum as the court or justice thereof directs shall make 
4 due return thereof within three days, if the place of return 
5 is within twenty miles of the place of imprisonment; if over 
6 twenty and less than one hundred miles within seven days; 
7 and if more than one hundred miles within fourteen days; 
8 but if such writ was issued against such officer, on his refusal 
9 or neglect to deliver on demand to the applicant a copy of 

10 the precept by which he restrained the person of his liberty, 
11 ill whose behalf application was made, then the offieer shall 
12 be bound to obey the writ without payment or tender of 
13 expenses. 

SECT. 14. The person making the return shall at the same 
2 time bring the body of the party, if in his custody or power 
3 01' under his restraint, according to the command of the writ, 
4 unless pre,ented by sickness or infil'mity of such party. 

SECT. 15. When by reason of such sickness or infirmity he 
2 cannot without danger be brought to the place appointed in 
3 the writ, that fact shall be stated in the return, and if proved 
4 to the satisfaction of the conrt 01' justice, any justice of the 
5 court may proceed to the place where the party is confined 
6 and there make his exalllination, or may adjourn tIle same 
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REVISION SECOND. 

SECT. 17. When it appears that the party is detained on 
2 any process, under which any other pcrson has an interest 
3 in continuing such imprisonment or restraint, the party shall 
4 not be discharged until notice has been given to ,mch othel' 
5 person or his attorney if within the 8tate or within thirty' 
6 miles of the place of exam ina tion to appeal' and object, if he 
7 see cause; and if imprisoned on any criminal accusation he 
8 shaII not be dischargecl, until sufficient notice has been given 
9 to the attorney gcneral or other attomey for the state, that 

10 he may appear and objcct, if he thinks fit. 
SECT. 18. The party imprisoned or restrained may deny 

2 any facts stated in the return or statcment aud may aIIege 
3 any other facts, that are material; and the court or justice 
4 may in a summary way examine the causc of imprisonment 
5 or restraint, and hear evidence produced by any person 
6 interested both in support of such imprisonment or rcstraint 
7 and against it; and thereupon lllay dispose of the party, as 
8 law and justice requires. 

SECT. 19. If no legal cause is shown for the imprisonment 
2 or restraint of the party, the court or justice shall discharge 
3 him; but this provision shall not apply to the case of a per-
4 son committed on mesne process, where excessive bail is 
5 demanded. (a) 

SECT. 20. If the party is imprisoncd and detained for any 
2 offense, which is bailable, he shall be admitted to bail, if 
3 sufficicnt bail is offered; and if not he shall be remanded 
4 with an order of the court or justice expressing the sum in 
5 which he shall be held to bail and the court at which he shall 
6 be bound to appear; and any justice of the peace lllay at 
7 any time before the sitting of the court bail the party pur-
8 suant to such order. 

SECT.21. In cases of imprisonment or restraint of personal 
2 liberty by any person not a sheriff, deputy sheriff, coroner, 
3 constable, jailer, or marshal, deputy marshal, or other officer 
4 of the court.s of the United States, the writ shall be in the 
5 following form viz: 
6 STATE OF MAINE. 
7 (Seal.) To the sheriffs of our several counties and their 
8 respective deputies, Greeting. 
9 We command you, that the body of C. D. of im-

10 prisoned and restrained of his liberty, as it is said, by A. B. 
11 of , you take and have before our supreme judicial 

(a) 0, lIle.402. 32, Me. 440. 36, Me. 425. 
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12 court ho1den at immediately after receipt of this CHAP. 99. 
13 writ to do and receive, what our comt shall then and there 
14 consider concerning him in this behalf; and summon the said 
15 A. B. then and there to appear before our said court to show 
16 cause of the taking and detaining of the said C. D., and have 
17 you there this writ with your doings thereon. ·Witness, 
18 our at , tliis day of , in the R. S., c. 140, 

19 year ____ , Olerk. ~ 18. 

SECT. 22. Such writ mav be issued bv the sUI)reme J'udicial By whom issued 
J J and where 

2 court, when sitting in any county in which the person in served. 

3 whose behalf application is made is restrained, or by any 
4 justice thereof, the fonn to be varIed so far as necessary, R. S., c. 140, 

5 when issued by a justice of the court, and served in any ~ 19, 20. 

6 county in the state. 
SECT. 23. The person having custody of the prisoner may If the person 

restraining is 
2 be designated by the name of his office, if he has any, or by unknown, &c, 

3 his own name; or if both are unknown or uncertain, he may 
4 be described by an assumed name; and anyone, who is R. s., c. 140, 

5 served with the writ, sha1l be deemed the person thereby ~ 21. 

6 intended. 
SECT. 24. The person detained and to be produced shall 

2 be designated by his name if known; and if unknown or un-
3 certain he may be described in any other way, so as to make 
4 known who is intended. 

SECT. 25. In cases provided for in the thirteenth section 
2 the person who makes the return, and in cases provided for 
3 in the twenty-first section the person in whose custody the 
4 prisoncr is found, shall state in writing to the court or jus-
5 tice before whom the process is returned plainly and unequiv-
6 ocaUy,-
7 First-Whether he has or has not the party in his custody 
8 or power or under restraint· . . , 
9 Second-If he has, he sha1l state at large tho authority and 

10 the true and whole cause of snch imprisonment 01' restraint 
11 upon which the party is detained; and, 
12 Third-If he has had the party in his custody or power or 
13 under his restraint, and has transferred such custody or 

If the person 
restrained is 
unknown, &c.. 
R. S., c. 140, 
~ 22. 

Form of return 
in the cases men .... 
tioned in the 
13th and 21st 
sectiont. 

14 restraint to another, he sha1l statB particularly to whom, at R. s., c. 140, 

15 what time, for what cause, and by what authority, such trans- ~ 23. 

16 fer was made. 
SECT. 26. Such return or statement sha1l bc signed and 

2 sworn to by the person making it, unless he is a sworn pub-
3 lic officer, and makes and signs his retul'll in his official 
4 capacity. 

17 IX 
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~ 24. 
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REVISION SECOND. 

SECT. 27. The party may be bailed to appeal' from day to 
2 day, until jnc1gment is rendered, or remanded, or committed 
3 to the shel'il1~ 01' placed in custody, as the case may require. 

SECT. 28. If any officer refnscs or neglects for foul' homs 
2 to dcliver a true and attested copy of the warrant or pro-
3 cess, hy which he detains any prisoner, to any person who 
4 demands it anel tendcrs the fees therefor, hc shall forfeit to 
5 such prisoner two huudred dollars. 

SECT. 29. If any person or officer, to whom such writ is 
2 directed, refnses to rcceive it, 01' neglccts to obey and exe-
3 cute it, as hereby requircd, and no sufIicient cause is shown 
4 for snch refusal or neglect, he shall forfeit to the aggrieved 
5 party four hUlldred dollars; and the court or judge before 
6 whom the writ was returnable shall proceed fOl'thwith by 
7 attachment, as for a contempt, to compel obedience to the 
8 writ, and to punish for the contempt. 

SECT. 30. If such attachment is issued against a sheriff or 
2 his.deputy, it may be directed to a coroner or any other per-
3 son therein designatcd, who shall thereby have power to 
4 execute it; and the sheriff or his deputy may be committed 
5 to jail on such process in any county Lut his own. 

SECT. 31. If the person to whom the writ is directed 
2 refuses to obey and cxecutc it, the court or judge may issue 
3 a precept to any officer or other person therein named com-
4 maneling him to bring the pcrson for whose benefit the writ 
5 was issucd before the court or jndge; and the prisoner shall 
6 therenpon bc discharged bailed or remanded as if brought 
7 in on halleas corpus. 

SECT. 32. No person, who has been enlarged by habeas 
2 corpus, shall Le again imprisoncd or restrained for the same 
3 cause, unless indicted thercfor, convicted thereof, or commit-
4 ted for want of bail, or after a discharge for defect of proof, 
5 or some material defect in the cOlllmitment in a criminal case, 
6 he is arrested on suffieien t proof and committed by legal 
7 process for the same offense. 

SECT. 33. Auy person ordered to be committed to pl'ison 
2 on any criminal charge shall be calTied to such prison, as 
3 soon as may be and shallllot be delivered from one officer to 
4 another, except for caRY aUll speedy conveyance; nor removed 
5 without his conscnt from one county to another unless by 
6 habeas corpus; and if anyone, who has in his enstody or uuder 
7 his power any person entitled to a writ of habeas corpus, 
8 whether issued or not, transfers such person to the custody 
9 of another, or changes his place of confinement, with intent 
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10 to elude the senice of such writ, he shall forfeit to the party 
11 aggrieved the sum of foul' hundred dollars. 

SECT. 34. No penalty estalllished by this clmpier shan bar 
2 any action at COlllmon law for damages for false imprison-
3 ment. 

SECT. 35. -When uny person is ulllawfull.y carried ont of 
2 the state 01' imprisoned in a secret -,l)lace, any other person 
3 may appeul' for him in any action therefor in his name, who 
4 shall stipulate for the puyment of costs as the comt orders. 

SECT. 36. Nothing in this chapter shall be construed to 
2 restrain the supreme judicial court in term time, or any jus-
3 tice thereof in vacation, fl'om bailing any person for any 
4 offense whateyer ut their discretion, when the circulllstances 
5 of the case require it; except persons committed by the gOY-
6 ernor and council senate 01' house of representatives for the 
7 causes mentioned in the constitution. 

SEc·r. 37. When any person is confined ill a jail for a bail-
2 able offense or for not finding sureties Oil a recognizance, 
3 any two justices of the peace and of the quorum on appliea-
4 tion may inquire into the case and admit any such persou to 
5 bail, and exercise the same power which anyone of the jus-
6 tiees of the supreme jllc1icial court may do; and may issue 
7 a writ of babeas corpus and cause such person to be brought 
8 before them for the purpose expressed in this section, and 
9 may take such recognizance. 

SECT. 38. Ally court may issue a writ of habeas corpus, 
2 when necessary, to bring before them any prisoner for trial in 
3 any cause pending in such court, or to tes tify as a witness, 
4 whell his personal attendance may be deemed necessary for 
5 the attainment of justice. 

SECT. 39. "Vhen an insane person is arrested or impris-
2 oned on mesne process or execution in a cidl suit, any judge 
3 of the supreme judicial court, or judge of probate within his 
4 county, on application lllay inqllil'c into the case, and issue a 
5 writ of habeas corpus, and canse such person to be brought 
6 before him for examination, and arter notice to the creditor 
7 or his attorney, if either is living in the state, and a hearing, 
8 if proved to the satisfacLion of said juclge that the person is 
9 insane, he may discharge him from anest or illlprisonment; 

10 and the creditor shaH have the rig'ht to make a new arrest, 
11 on the same demand, when the debtor becomes of sound 
12 mind. But if he is arrested on t.he same demaud a second 
13 time, before he becomes of sound mind, anel again discharged 
14 for that reason, his body forever after shall be exempted 
15 from arrest therefor. 
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REVISION SECOND. 

Cbapiel' 100. 
WRIT OF AUDITA QUERELA. 

Sect. 1. Form of the writ. 
2. In what court and' county to be sued out. 
3. Proceedings in court. 
4. Complainant may recover special damages. 
6. Pleadings, and filing exceptions. 
6. Proceedings, if complainant is in prison. 
7. Effect of a surrender to jail. 

SECT. 1. The writ of audita querela may be sued out in 
2 the form of a writ of attachment or summons; and shall be 
3 sealed, signed, tested, and indorsed, as other writs. (a) 

SECT. 2. When brought to prevent, set aside, or annul, 
2 proceedings on a judgment or execution, it shall be sued out 
3 of the court in which judgment was rendered, but in all other 
4 cases in the county and court having juriildiction of the case 
5 according to the provisions of law as to personal actions. 

SECT. 3. If the defendant does not appear after being duly 
2 served with process he shall be defaulted; and if he appears, 
3 a trial shall be had as in common civil actions. 

SECT. 4. The complainant may declare in his writ for any 
2 special damages he has suffered by the service of such exe-
3 cntion; and on proof he shall have judgment and execution 
4 for such damages instead of recovering therefor in a subse-
5 quent suit. 

SEC'f. 5. The defeudant may plead the general issue of not 
2 guilty with or without a brief statement or any special mat-
3 tel' in bal'; and exceptions may be aUeged to the rulings 
4 instructiOlls and opinion of the court as in civil actions. 

SEC'f. 6. When the complainant is in prison on execution 
2 the court before whicll such action is brought may admit him 
3 to bail to be approved by the court; the bond shall be con-
4 c1itioned, that if final judgment is rendered for the respond-
5 ent, the complainant within thirty days thereafter shall sur-
6 render himself to the jail keeper to be detained on the exe-
7 cution, or within that time satisfy the execution, and such 
8 final judgment as the respondent recovers. 

SECT. 7. If 'the complainant surrenders himself to jail, he 
2 shall be in lawful custody on such execution and there de-
3 tained, until discharged according to law. 

(n) 24, Me. 304. 
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()balDtea' un. 
WRIT FOR REPLEVYING A PERSON. 

Sect. 1. ·Who is entitled to the writ. 
2. Wl'it to issue from the supreme judicial court. Service. 
3. Form of the writ. 
4. Bond to be given. 
5. Officer responsible for the sureties. 
6. What judgment, if the action is or is not maintained. 
7. What judgment, if defendant is entitled to the custody of the plaintiff. 
8. If defendant has eloigned the plaintiff, he may be arrested. 
9. Defendant may be enlarged by giving bail. 

10. Discharge and costs, if not guilty of eloigning. 
11. If guilty, to be imprisoned; and discharged on proof of plaintiff's death. 
12. Form of writs of reprisal. 
13. Proceedings, if the plaintiff is produced. 

SECT. 1. If any person is imprisoned, restrained of his lib· 
. 2 erty, or held in duress, uuless by a lawful writ warrant or 
3 other process civil or criminal, he shall be entitled of right 
4 by his own application or by anyone in his behalf without 
5 any express power to the writ for replevying a person. (a) 

SECT. 2. '1'he writ shall bsue froll aud be returnable to 
2 the supreme judicial court in the couuty where the plaintiff 
3 is confined, and directed to a proper officer and served as 
4 soon as may be fourteen days at least before the return day. 

SECT. 3. The form of the writ shall be as follows: 
2 STATE OF MAINE. 
3 [L. s.] 
4 

S--- ss. To the sheriff of our county of S--; 
Greeting. 

5 We command you, that justly and without delay you cause 
6 C. D., who, as it is said, is taken and detained in a place called 
7 N, in our said county of S--, by the duress of G. H. that 
8 said C. D. may appear at our supreme judicial court, next to 
9 be held at -- within and for the county of S--, on the 

10 -- day of -- next, then and there in our said COUl't to 
11 demand right and justice against said G. H., for the duress 

and imprisonment aforesaid, and to prosecute his replevin, 
as the law directs; provided that the said C. D. (the plaint· 
iff,) before his delivorance gives bond to the defendant in 

12 
13 
14 
15 such sum as you judge reasonable with two sufficient sure· 
16 ties with condition to appear at said court to prosecute his 
17 replevin against the defendant, and to have his body there 
18 to be rec1eliverec1, if thereto ordered by the court, and to pay 
19 all such damage8 and costs as are awarded against him; and 
20 if the plaintiff is deliverod by you at a day before the sitting 

(a) 13, Me',10B. 32, l\le. 5UO. 35, Me. 267. 
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CHAP. 101. 21 of said conrt, you are tp summon the defendant to appear 
22 at said COlll't. 
23 Witncss J. S.; Esquire, at--} the -- day of --I in the 

H. S., c. 142, § 3. 
1821, c. 53, § 10. 24: year of OUl' Lord --. L. 1Ii.} Clerk. 

Bond to be 
given. 

SECT. 4:. No person shaH be delivered by snch writ until a 
2 bond is given by the plaintiff or person suing on his behalf; 

R. s., c.142, § 4. 3 and the bond shall bc returned to the court with the writ. 
SECT. 5. The officer Rerriug the writ shaH be answerable 

Officor responsi-
ble for sureties. 2 for the sufficiency of the bond} as in case of bail in civil' 
R. s., c. 142, § 5. 3 actions. (a) 

What judgment, 
if the action is 
01' is not 
maintained. 

R'. S., c. 142, 
§ 5, 7. 

What jurlgment, 
if defendant is 
entitled to the 
CURtodv of the 
plaintiff. 

SECT. 6. If the plaintiff maintains his action} he shall be 
2 discharged and recover his costs; but if not} the defendant 
3 shall recover his costs and such damages as the jury assess; 
4: or if the defendant is defaulted, or the parties consent} the 
5 court may assess the damagcs. 

SECT. 7. If it appears that thc defendant is bail for the 
2 plaintiff} or that as his child; ward, apprenticc or otherwise, 
3 he is entitled to his cnstody} he shall have jUdgnient for a 
4: redelivery of his body to be held or disposed of according 

R. S., c.142, § 8. 5 law. 

If defendant has 
eloigned the 
pla;ntiff, he may 
be arrosted. 

R. S., c. 142, § 9. 

Defendant may 
he enl.rged by 
giving bail. 
R. S., c. 142, 
pO. 

Dischnrge and 
costs, if not 
guilty of 
eloigning, 
R. S., c. 142, 
§ 11. 

If guilty, to be 
imprisoned, &c. 

R. S., c. 142, 
§ 12, 14. 

SECT. 8. If it appears, that the defendant has eloigned thc 
2 plaintiff's body} so that the officer cannot deliver him} the 
3 court on motion shall issne a writ of reprisal to take the 
4: dcfendant's body and him safely keep} so that he lllay be at 
5 the then next term of thc court to traverse the return of 
6 said writ for repleyying the plaintifl:: 

SECT. 9. The defcndant may be enlarged by giving bail 
2 for his appearancc at, court with two sufficient sureties} in 
3 snch sum as the officer requires. 

SECT. 10. The dcfendant may traverse the return all the 
2 writ for replevying the plaintiff; and if it appears, that he 
3 is not guilty of eloigning the plaintiff} he shall be discharged 
4: and recover costs. 

SECT. 11. If such rcturn is not traversed} or if all such 
2 traverse it appears that the defendant did eloign the plain-
3 tiff} an alias writ of reprisal shall issue} on which he shall 
4: be committed to the common jail to remain irrepleviable, 
5 till he produces thc' body of the plaintiff or proves his 
6 death. He lllay suggest the plaintiff's death} and the court 
7 shaH empanel a jury to try thc fact at the defendant's ex-
8 pense; and if the death is proved} he shall be discharged. 

(It) 35, 11[0. 53. 
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SECT. 12. Said writs shall be substantially 111 the form CHAP. 102. 

2 he1'e.tofore established ancll1sed in this stute. 
SECT. 13. If the defendant after the return of eloignment 

2 produces the boely of the plaintiff in court, the com;t shall 
3 deliver him from imprisonment on his giving the defendant 
4 such bond as before direeted to be taken by the officet'J when 
5 the plaintiff is delivered by him; and for want of the bQnd 

Form of writs 
of l'Opl'isal. 
R. s.~ c. 142, p3. 
Proceedin,rrs~ if 
the plaintiff' is 
producod. 

6 he shall stand committed to abide the judgment on the writ R. S., c.142, 
~ 15,16. 

7 for replevying the plaintiff; and in either case the suit shall 
8 be tried as aforesaid. 

()na:lll)tel' :Il02. 

WRITS OF ERROR AND CERTIORARI. 

WRITS OF ERROR. 

Sect. 1. ,\Vrits of error may issue from the supreme judicial court in vacation Or term 
time. 

2. Execution not to stay, unless bond is given. 
3. Bond to be approved by a jllstice of the court, or the clerk. 
4. Filing of the bond deemed a delivery thereof; clerk to issue certificate to 

stay proceedings. 
6. Costs to prevailing party; damages and costs if defendant prevails. 
6. Form of writ of elTor. 
7. Scire facias to specify the errors of fact and law. 
8. Proceedings on writs of error, according to the common law. ' 
9. '\Vrits of error in capital cases; notice to attorney general. 

10. Effect of writs of error in other criminal cases. 
11. Provision for keeping plaintiff' in error on stay of proceedings. 
12. Limitation of writs of errol'. 

WRITS OF CERTIORARI. 

13. How writs of certiorari to be issued. 
14. Costs on application, 01' on final decisions. 
15. Limitations of applications for certiorari. 

TVl"its Of Error. 

SECT. 1. Writs of error in civil cases may issue out of the 
2 supreme judicial conrt in vacation or term time returnable 
3 to the same court. ([(,) 

SECT. 2. No writ of error shall stay or supersede execution 
2 in any civil action, unless the plaintiIT in error or some per-
3 son in his behalf gives bond to the defendant with one or 
4 more sureties conditioned, that the plaintiff shall prosecute 
5 his suit with effect and satisfy such judgment as is rendered 
6 therein. 

(a) 16, Me. S1'. 19, Me. 219. 23, ;)Ie, 251. 29, Me. 360. 30, lIIe. 194. 31, Me. 57,42Q. 
32, Me. IS5. 33, Me. 25, 265, 35Q, 3GS. 35, Mo. 9~. 36, Me. 19S. 

'\Vl'its of error 
may iSFue from 
S. J. Court, &c. 
R, S., c. 143, ~ 1. 

Execution not to 
stay, unless bond 
is given. 

R. S" c. 143, ~ 2. 
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CHAP. 102. 
Dond to be 
approved by a 
justice of the 
court, or clerk. 
R. S., c. 143, ~ 3. 

Filing of the 
bonr! deemed a 
delivery 
thereof, &0. 

R. S., c. 143, ~ 4. 

Costs to prevail
ing party, &c. 

R. S., c. 143, ~ 5. 

Form of writ of 
error. 

1852, c. ~69, 
\11, ~. 

Scire facias to 
opecify the 
error. of Cact and 
law. 

REYISION SECOND. 

SECT. 3. The penal sum and sufficiency of the bond shall 
2 be determined by any justice of the supreme judicial court, 
3 or by the clerk from whose office the writ is issued in ac· 
4 cOl'dance with the rules of court. 

SECT. 4. When the hond is given, the filing of it in the 
2 clerk's office for the use of the defendant shall be deemed a 
3 delivery thereof; and no execution shall be -issued on the 
4 judgment complained of, wlJile such suit is pending; and if 
5 execution has already issued, the clerk shall make a certifi· 
6 cate of the issuing of such writ and filing of thc bond; and 
7 after noticc thereof to the officer holding the execution, all 
8 further proceedings thoreon shall be stayed. 

SECT. 5. The prevailing pal'ty in such writ in a civil action 
2 in all cases shall be entitled to his costs; and if the jndg. 
3 ment is affirmed, the defendant in error shall be entitled to 
4 not less than six nor more than twelve per cent. a veal' on . , 

5 the amount of his former judgment as damages for his delay, 
6 and in such case the court in their discretion may allow him 

7 donble costs. 
SECT. 6. 'rhe writ of error may be a scire facias issned 

2 substantially as follows without any assignment of errors or 
3 other preliminary proceedings: 
4 S'rATE OF MAINE. 
5 [L. s,] . ss. To the sheriff, &c. 

6 Greeting. 
7 We command you, that you make known unto -- of 
8 -- to appear, if he sees causo, before our supreme judi-
9 cial court to be holden at -- within and for our said 

10 county of -- on the -- to answer to -- of -- in a 
11 plea of error, whereas the said -- alleg'es that in the pro-
12 cess proceedings and judgment had before -- at -- on 
13 --, wherein the said -- was plaintiff and the said --
14 was defendant, there occurred the errors hereinafter spec-
15 Hied, by which the present plaintiff was injured, and for 
16 which he therefore seeks that said judgment may be reo 
17 "ei'sed recalled or corrected, as law and justice require; 
18 that is to say the following errors: -_. 
19 Hereof fail not, and have you there this writ with your 

20 doings thereon. 

21 Witness, -- Esq" at -- the --. day of --. 
22 . -- --, Clerk. 

SECT. 7. The scire facias shall specify the errors of fact 
2 and law, upon which the plaintiff relies; and a transcript 

3 of the record process and proceedings attested by the clerk 
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4 of the court or justice of the peace rendering the judgment OHAP. 102. 
5 without furtber authentication or the introduction of the 
6 record shall be competent evidence in such trial; and in 
7 case of mistake in the transcript the court may grant leave 
8 to amend. 

SECT. 8. The proceedings upon writs of errol' not herein 
2 provided for shall be according to the common law as mod-
3 ified by the practice and usage in this state and the general 
4 rules of court. 

SECT. 9. No writ of error upon a judgment for a capital 
2 offense sball issue, unless allowed by one of the justices of 
3 the law court after notice to the attorney general or other 
4 attorney for the state. 

SECT. 10. Writs of error shall issue of course upon all 
2 other judgments in criminal cases, but not to stay or delay 
3 execution of sentence or judgment, unless allowed by a jus-
4 tice of the supreme judicial court with an express order 
5 thereon to stay all proceedings on such judgment or sentence. 

SECT. 11. When a stay of proceedings is thus ordered, 
2 the judge may make such order as the case requires for the 
3 custody of the plaintiff in error 01' letting him to bail; or 
4 upon a writ of habeas corpus if entitled he may procure his 
5 enlargement by giving bail. 

SECT. 12. No writ of error shall be sustained, unless 
2 brought within six years next after the entering up of the 
3 judgment sought to be reversed or avoided; but if the per· 
4 son entitled to such writ is a minor, a manied woman, 
5 insane, imprisoned, or not in the Ullited States, when becoUl-
6 ing so entitled, then he his heirs executors or administra. 
7 tors may sue out the writ within five years after the remo· 
8 val of snch disability. 

TVrits of Certiorari. 

SEC'I\ 13. All writs of certiorari to correct errors in pro· 
2 ceedings, that are not according to the course of the com· 
3 mon law, shall be issued from the supreme judicial court 
4 according to the practice heretofore established and subject 
5 to such further regulations, as are made from time to time 
6 by such court. (b) 

SECT. 14. Upon every application for a certiorari, and on 
2 the final adjUdication thereof, the court in their discretion 

(a) 23, Me. 9, 511. 25, Me. 69. 26, Me. 353. 28, lIle. 121. 30, Me. 19, 270, 302,351. 31, Me. 
~~~~~~~~~~~~~~~~~~~~~ 

18 IX 

1852, c. 269, ~ 3. 

Proceedings on 
writs of error, 
&c. 
R. S., c. 143, ~ 9. 
1852, c. 269, § 4. 

Writs of error 
in capital cases, 
&c. 

R. S., c. 143, § 7. 

Effect of writ of 
error in other 
criminal cases. 

R. S., c. 143, § 8. 

Provision for 
l<eeping plaintiff 
in error on stay 
of proceodings. 

R. S., c. 143, § 9. 

Limitation of 
writs of error.., 

R. S., c. 143, 
§ 10. 

How writs of 
certiorari to be 
issued.. 

R.S., c. 143, 
pl. 

Costs on appH
cations, or on 
final decisions. 
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OI!:AP.I03. 
------
It. R., c. 143, 
p2. 
Limitation of 
upplications for 
certiorari. 

R. Fl., c, 143, 
~ 13. 

or what lands a 
woman is 
dowable. 

R. S., c. 95, ~ 1. 

3 
4 

2 
3 
4 
5 

REVISION SECOND. 

may award costs agaillst any party, who appears and under
takes to maintain or object to the proceedings. 

SE01'. 15. No application for a writ of certiorari shall be 
sustained, unless made within Ilix years next after the pro
ceedings complained of, or in case of such di3ability of the 
one entitled to the same, as is provided for in the twelfth 
section, within five years from the removal of such disability. 

Ch:lptc:a." 103. 
ESTATES IN DOWER AND BY OUR'l'ESY AND ACTIONS OF DOWER. 

ESTATES IN DOWEIt AND llY CURTESY. 

Sect. 1. Of what lands a woman is dowable. 
2. Of what she is not dowable. 
3. ",Vhenjudge of probate may assign dowel'. 
4. Mode of proceeding in assignment of dower. 
5. Special assignment in certain cases. 
G. Rights of widow before doewr is assigned. 
7. 'Vidow of naturalized alien entitled to dowel'. 
8. A married woman may bar her right to dower by deed; how exceuted. 
Il. A woman may bar her right to dower by accepting a joiilture before marriage. 

10. Also by a pecuniary provision made for the benefit of an intended wife in lieu 
of dower. 

11. Widow nlny waive jointure in certain cases. 
12. She may waive provision in her husband's will. 
13. Remedy if she is evicted of her dower. 
14. ",Vhen dowable of an equity of redemption. 
15. Penalty if she commits waste. 
16. Rights of widow to remain in her husband's house. 
17. Tenancy by curtesy. 

ACTION OF DOWER. 

18. Rights of widow to stle for dower. 
Ill. Previous demand, and time of bringing the action. 
20. Demand upon a corporation, and time for bringing the action. 
21. Defendant may lliead in abatement, but not in bar, that he is not tenant of 

the freehold. 
22. Damages for detaining dower. 
23. Snit to be against the tenant of the freehold; liabkfor damages only while 

he held possession. Separate action against prior tenant, of whom demand 
was lllade. 

24. If demandant dies pending an action for dower, executor or administrator 
may prosecute for the damages. 

25. 'Writ of seizin and proceerlings iu setting off dower. 
26. Assignments of rents and profits in certain cases. 

Am'roLE 1. E states in dower and by curtesy. 

SEOT. 1. Every woman shall be entitled to bel' dowel' at 
2 tbe common law in the lands of her husband, with the excep-
3 tions hereafter mentioned, to be assigned to her after his 
4 decease unless lawfully barred. 
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SECT. 2. A widow shall not be endowed of wild lands of OHAP. 103. 

2 which her husband dies .geized, nor of wildlands conveyed ~~~d~~~!a~\~.is 
3 by him though afterwards cleared; but she shall have right 
4 to dower in any woodlot or other land used with the farm or 
5 dwelling honse, though the same has never been cleared. ((t) R. S., c. 95, ~ 2. 

SECT. 3. The judge of probate for the county in which the 
'Vhen judge of 

2 husband's estate i8 settled may aS8ign dower to the widow probato may 
assign dowcl'. 

3 in the lands, of which the husband died seized, in wbateyer 
4 counties situated, where her right of dower is not disputed R. s., c. 95, p. 

5 by the heirs or devisees. (b) 
SECT. 4. The judge of probate may issue his wal'l'ant to 

2 three discreet and disinterested persons to assign the dowel' 
3 by metes and bOllnds, when it can be done without prejudice 
4 to the whole estate; who shall be first sworn to assign the 

l\f ode of pro
ceeding in 
j]~f.liAnrnont of 
duwer. 

5 same equally and impartially without favor and affection, as R. f' .• c. 9:;' ~ 4. 

6 conveniently as may be in one or more parcels for the best c. 108, ~ H. . 

7 interest of the parties. 
SECT. 5. 'When a eli vision by metes anel bounds cannot be Special assign-

ment ill certain 
2 conveniently made, dower shall be assigned in a special man- cases. 

R. S., c. 95, § 5. 
3 ner as of a third part of the rents and profits. 

SECT. 6. The widow shall be entitled to receive one undi- Ri~htsofwidow, 
2 d d I · d f I 1 fi f' 1 before dowol' is vi e net t 111' part 0 t Ie rents anCl pro ts 0 t Ie estate, assigned. 

3 of which her husband died seized, until her dower is assigned 
4 either by the heirs the judge of probate or judgment of R. s., c. 95, § 6. 

5 court. (c) 
SECT. 7. The widow of a citizen of the United States, who 

2 was an alien whcn she married him, shall be entitlcd to 
3 dower in her husband's estate, which was not conveyed by 
4 him or taken from him by execution, prior to the t\\'enty-
5 third day of Febrllary, 1813. 

SECT. 8. A married woman may bar her right of dower 
2 in an estate conveyed by her husband by joining with hhn 
3 in the deed of conveyancc or in a subsequent deed; and by 
4 her sole deed, when her husband is under guardianship. (d) 

SECT. 9. A woman may be barred of her dower in her 
2 husband's lands, by a jointure settled 011 her with her con-
3 sent before marriage; such jointure shall consist of a free 
4 hold estate in lands for the life of the wife at least to take 
5 effect immediately on the husband's death; if of full age she 
6 shall express her consent by becoming a party to the convey-
7 ance; if under age by joining with her father or guardian. (e) 

(a) 14, Me. ~90. 15, Me. 351, 371. 18, Me. 39. 19, Mo. 141. 25, ]\Ie. 94, 101. 31, Me. 91,243, 
403. 32, Me. 412. 37, Me. 11. (b) 23, Mo. 276. (0) 34, Me. 42B. (d) 29, Me 415. 
30, Me. 191. 33, Me. 396. (c) 21, Me. 304. 

Widow of nat
uralized alion 
entitled to 
dower. 

R. S., c. 95, ~ 7. 

A married 
woman may bar 
her right to 
dower by doed, 
&c. 
Irlem, II 9. 
1853, c. 33. 

A woman may 
bar her right to 
dower by 
aceo[ltin~ a 
jointllre before 
marriage. 

It. S., c. 95, § 10. 
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CHAP. ]03. 
",Iso by a p~cu
nlary provIsIOn 
mado for tho 
benefit of all 
intended wife in 
lien of dower. 
R. S., c. 95, § 11. 

Widow may 
waivojoilltlll'e in 
certain cases~ 

REVISION SEOOND. 

SEO'L'. 10. Any pecuniary provision macle for the benefit 
2 of an intended wife in lieu of dower consented to by her, 
3 as provided in the preceding section, shall bar her right of 
4 dower in her husband's lands. 

SECT. 1l. If sneh jointure or pecuniary provision is made 
2 before lllarriage wilhout the consent of the intended wife, or 
3 if made after marriage, it shall bar her dower, unless, within 
4 six months after the husband's death she makes her election 
5 to waive sllch provision, and files the same in writing in the 

R. S., c. 95, § 12. G probate court. 

She may waive SEOT. 12. When a specific provision is made in her hus-
provision ill lIer 2 b d' ·ll.!' I . 1 ... f b husband's will. an s WI .Lor tIe Wl( ow, Wlthlll SIX months a tel' pro ate 

3 of the will she shall make her election, whether to accept 
4 it or claim her dower; but shall not be entitled to both, 
5 unless it appears by the will, that the testator plainly so 

R. S.,c. 95, p3. G intended. ((l) 

Remedy if she is 
evicted of her 
dower. 

SEOT. 13. If a woman is lawfully cvicted of lands assigned 
2 to her as dowel', or settled upon her as a jointure, or is de-
3 prived of the provision made for her by will otherwise in 
4 lieu of dower, she may be endowed anew as though no such 

R. S., c. 95, § 14. 5 assignment or provision had been made. 

When dowable 
of un eqnity of 
redemption. 

SEOT. 14. If tlie wife has released her right of dower in 
2 any mortgage made by her husband, or if her husband is 
3 seized of land mortgaged by another person or by himself 
4 before their marriage, she shall be entitled to dower in the 
5 mortgaged premises as against every person except the mort-
6 gagee and those claiming nnder him; and if the mortgager 
7 or other person claiming under the husband redeems the 
8 mortgage, the widow shall repay such proportion of the 
9 money so paid by him, as her interest in the mortgaged 

10 premises bears to the whole value; else she shall be entitled 
11 to dower only according to the value of the estate after de

R.S.,c.9S,~§l5. 12 ducting the money so paid for its redemption. (b) 

Penalty ifshe 
commits waste. 

SEOT. 15. If any woman endowed of lands commits or 
2 suffers any waste thereon, she shall forfeit the place wasted 
3 and the amount of the damages done to the premises to be 
4 recovered in an action of waste by the person having the 
5 next immediate estate of inheritance therein: but taking 
G fuel necessary for her myn use and materials for the repair 
7 of buildings and for fences thereon from any woodlands, of 

R. S., c. 95, \il6. 8 which she is endowed, shall not be considered waste. 

(d) 32, Me. 132. (b) 20, Me. Ill. 24, Me. 332. 3,1, Me. 50 
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SECT. 16. A widow may remaln in the house of her hus- OHAP. 103: 

2 band ninety days next after his death without being charge- ~i;'!'~~ai;'i'~1~e~~ 
3 able with rent therefor', and ill the meantime she shall have hllshand'shnnso. n. s., c. 95, ~ 17. 

4 her reasonable sustenance Ollt of the estate. 
SEc'l'.17. When n, man and llis wife are seized of lanc1s in Tenancy by 

2 fee in her right acquired before :March 22, 1844 which are curtesy. 

3 under improvement, and issue is bora alive of her body that 
4 may inherit the same, the husband shall hold such estate 
5 after his wife's deeease, during his life as tenant by the n. s., c. 95, p8. 

6 eurtesy. 

ACTICLE II.-Act,ion of dower. 

SECT. 18. 'When a woman is entitled to dower, and it is 
2 not lawfully set out to her by the heir or tenant of the free-
3 hold nor assigned to her uy the judge of prouate, she may 
4 recover it by a writ of dowel' as heroin provided. 

SECT. 19. She must demanc1118r c10wer of the person who 
2 is at the time seized of the freehold, if he is ill the state, 
3 otherwise of the tenallt in possession, and shall not com-
4 menee her action of dowel' before the expiration of one 
5 month, nor after the expiration of one year, from the time 
6 of demand; but she may make a new demand and commenee 
7 an aetion thereon, if an action is not brought within one 
8 year after the first demand. (ct) 

SECT. 20. When a corpol'atioll is the tenant of the freehold, 
2 she must demand her dower in writing of any officer thereof, 
3 on whom by law a writ in a ciril action against the same 
4 may be served; but in that case the time shall be sixty 
5 instead of thirty days between the demand and the suit; but 
6 a seeond demand may be made as provided in the preeeding 
7 section. 

SECT. 21. In sueh actions, the defendant may plead ill 
2 abatement but not in bar, that he is not tenant of the free-
3 hold. (b) 

SECT. 22. If the demandant reeovers judgment for her 
2 dower, she shall in the same action reeover her damages for 
3 its detention. 

SECT. 23. The action shall be brought against the person 
2 who is at the time tenant of the freehold; lJlIt if he is not 
3 the person of whom demand was made, he shall be liable 
4 for dalllages only for the time he held the p'ossessioll; and if 
5 the demandant recovers her dower and damages, she may 

(a) 35, Me. 92. 36, Ue. 133. 37, Mo. 509. (b) 33, ~le. 343. 

Righ ts of widow 
to sue for dower. 
n. S., c. 144. ~ 1. 
no So, co 95, ~ 8. 
Act of amend
ment, 1841, ~ 25. 

Previous demand 
and time of 
bringing the 
action. 

Ro So, c. 144, ~ 2. 

Demand npon a 
corporation, &c. 

R. So, c. 144, \I- 3. 

Defendant may 
plead in nbate
ment, &c. 
no So, co 144, ~ 4. 

Damages for 
detaining dower. 
n. S., c. 144, ~ 5. 

Suit to be 
against the 
tenant of the 
freehold, &c. 
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CHAP. 104. 

R. S., c. 144, 
~ G, 7. 

Tf demandant 
dh'l~ ponding an 
fiction fur dowel', 
&c. 

1852, c. 259, ~ 1. 

\Vl'it of seizin 
anci proreetHngs 
in setting oft' 
dower. 

n. S., c. 144, ~ 8. 

Assignmonts of 
rents and 
profits in certain 
cases. 

n. S., c. 144, ~ 9. 

HEVISION SECOND. 

6 afterwards maintain an action on the case against the prior 
7 tenant, of whom ller demand was made, for the rents and 
8 profits, whiJe be held the premises after the demand. 

SECT. 24. If the demandant dies dnring the pendency of 
2 an action of dowel', her executor 01' administrator may prose-
3 cute the action to final judgment and recover therein the 
4dalllages to which she would be entitled to the time of her 
5 decease. ITe may in like manner prosecute any action com-
6 menced by her under the provisions of the twenty-third 
7 section; or commence an action for the damages as provided 
8 in said section if not done by her: and recover therein the 
9 damages to which she would be entitled if any. 

SECT. 25. When juclg:ment for her dower is rendered in 
2 favor of the demandant, a writ of seizin shall be iss ned re-
3 quiring the proper officer to cause her dower to be assigned 
4 and set out to her by three disinterested persons to be 
5 appointed by the plain tiff defendant and officer, as in case 
6 of the levy of an execution on land; they sball be duly 
7 sworn to set out the same eqllallyand impartially and as 
8 conveniently as may be and according to their best skill and 
9 judgment; and the officer shall make return of the writ and 

10 doings thereon to the court with the assignment of dower 
11 indorsed thereon or annexed thereto; which being accepted 
12 shall he conclusive. (a) 

SECT. 26. When the estate, out of which the dower is to 
2 be assigned, consists of a mill or other tenement, which 
3 canllot be divided without damage to the whole, the dower 
4 may be assigned of the rents and profits thereof to be re-
5 ceived by the demandant as tenant in common with the other 
6 owners of the estate. 

Cbapter lOti. 
REAL ACTIONS. 

Sect. 1. Recovery of estates by writ of entry; mode of service. 
2. Demandant to declare on his own seizin, within twenty years, and disseizin 

by tenant. 
3. To set forth the estate he claims in the premises. 
4. Proof of seizin. 
6. Demandant must have right of entry; such right not defeated by descent or 

discontinuance. 
6. ·Who may be considered a disseizor. Disclaimer. 

(a) 16, ille. 80. 27, Me. 381. 38, Mo. 4,17. 



Sect. 7. If defendant has ousted demandant, he may be considerec] a disseizor, though 
he claims less than a frcehold. 

S. Proof to entitle the demandant to recover on trial. 
9. Joinder of demandants. 

10. Demandant may recover, on proof of title. 
11. Demandant may recover damagcs in thc same actibn. 
12, 13, 14. Estimation of rents and profits. 
15. Recovery of damages against other persons. 
16. Re!ll actions not to abate by death 01' intermarriage of a party. 
17. Appointment of guardians, for minors. Amendmcnts. 
IS. Writs of possession to conform to the case; judgment conclusive against all 

persons interested, who were notified. 
19. Allowance of costs, and stay of execution, in such cases. 
20. Betterments allowed after six years possession. 
21. The premises to be clearly defined and described, in such action. 
22. Tenant may consent that demandant may recover a specified part; effect 

thereof. 
23. Tenant may have betterments upon demurrer or default. 
24. Request of tenant for appraisal of improvements, and by demandant for ap

praisal of the land; the jury to allow for no improvements, except those 
l11!lde by tenant, or those under whom he claims, and that were judicious 
and propel'. 

25. The difference between the appraised value of the land, when tenant entered, 
and tN.e value of it with improvements, at the time of trial, to be taken for 
the value of betterments. 

26. Demandant may elect to abandon; and if so, must give bond to tenant, to 
refund, if ousted by better title. 

27. Tenant allowed to pay one third the value of the land, the first year, interest 
on the whole, and costs. 

28. At the end of two years, he may pay another third, with interest. 
29. And at tce end of three years, he may pay the balance, or the demandant have 

his execution, and a lien on the premises. 
30. Tenant's remedy if he is evicted. 
31. If demandant does not abandon, he c!lnnot have writ of possession, till he 

pays for the improvements. 
32. Restriction of the right to betterments. 
33. Tenant not to commit waste after judgment against him. 
34. Parties may agree as to value of improvements. 
35. Tenant may propose" sum at which the value may be estimated. Effect 

thereof. 
36. Set off of costs, against the appraised value of improvements in ccrtain cases. 
37. Jurors disqnalified, if interested in similar questions. 
38. Execution may issue aftcr a year. 
39. What constitutes a possession and improvement. 
40. Proceedings, if either party dies before thc cause is disposec] of. 
41. How writ of possession shall issue in such case. 
42. Either party may have a view by the jury. 
43. Proceedings if a life estate is demanded. 
44. If tenant is ousted after six years possession, he may recover for his build

ings and improvements. 
45. The value of improvements in such casc to be estimated, under the provisions 

of this chapter. 
46. Cases, in which defendant may impeach the plaintiff's title deeds. 
47. If tenant and those under whom he claims have been in possession forty 

years, demandant to recover no costs. 
4S. Court may appoint and protect sUI'vcyors. 

SECT. 1. Any estate of freehold, in fee simple, fee tail, for 
2 life, or any term of years, may be recovered by a writ of 
3 entry; and such writs and the writ in an action of dower 
4 shall be served by attachment and summons or copy of the 
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CHAP. 104. 5 writ on the defendant, but if the defendant is not in posses· 
6 sion, the officer shall give the tenant in band'or leave at his 
7 last and nsual place of abode ,an attested copy of the writ; 
8 and if the defendant is not an inhabitant of this state, the 
9 service on the tenant shall be sufficient notice to the defend· n. s., c. 145. ~ 3. 

1842,c.31,pS. 10 ant, or the comt may order fnther notice. (a) 
Demandant to SECT. 2. The demandant shall declare on his own seizin 
declaro on his 
own seizin) &c. 2 within twenty years then last past without naming any par· 

3 ticular day, and shall allege a disseizin by the tenant; but 
4 need not aver a taking of the profits. R. S,' c. 145, § 4. 

To set forth the 
estate ho claims 
in the premises. 

R. S., c. 145, § 5. 

Ptoof of seizin. 

R. S., c, 145, § 6. 

Demandant 
must have right 
of entry, &c. 

R. S., c. 145, 
§ 7, S. 

'Vho may be 
considerod a 
dissoizor. 
Disclaimer. 

SECT. 3. He shall set forth the estate he claims in the 
2 premises, whether in fee simple, fee tail, or for life, or for 
3 years; and if for life, then whether for his own life or the 
4 life of ano ther; but shall not be required in any case to 
5 state in the writ the origin of his title or the deduction of 
6 it to himself; but on application of the tenant the court may 
7 direct the demandant to file in the case an informal state· 
8 

2 
3 
4 
5 

2 
3 
4 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

ment of the title, on which he relies and its origin. 
SECT. 4. The demandant shall not be required to prove an 

actual entry under his title, but proof that he is entitled to 
such an estate in the premises, as he claims and that he has 
a right of entry therein, shall be deemed sufficient proof of 
his seizin. 

SECT. 5. No such action shall be maintained, unless at the 
time of eOlllmencing it the demandant had such right of 
cntry; and no descent or discontinuance shall defeat any 
right of entry for the recovery of real estate. 

SECT. 6. E,ery person alleged to be in possession of the 
premises demanded in S11Ch writ claiming any freehold 
therein may be considered a disseizor for the purpose of 
trying the right; but the defendant may plead in abatement 
but not in bar, that he is not tenant of the freehold, or by a 
brief statement under the general issue filed within the time 
allowed for pleas in abatement, unless by leave of court the 
tillle therefor is enlarged, and he may show that he was not 
in possession of the premises when the action was com· 
menced and disclaim any right title or interest therein, and 
proof of such fact shall defeat the action; and if he claimed 
or was in possession of only a part of the premises, when 
the action was eOlllmeneed, he shall describe such part in a 
statement signed by him or his attorney and filed in the case, 
and may disclaim the residue; and if the facts contained in 

(a) 6, Me. 13G. 17, Me. 219. 20, Me. 278. 24, Me. 520. 
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16 snch statement are proved on ti-ial, the demandant shall OHAP.l04. 

17 recover judgment for no more than such part. (a) n. s., r. 14.5, ~ 9. 
1846, c. 2gl, ~ 1. 

SECT. 7. If the person in possession has actually 0 L1sted the Ifdefendal1t has 
ousted demand-

2 demandant or withheld the possesion, at the demandant's ant, &c. 

3 election he may be considered a disseizor for the purpose of n. s., c. 145, 

4 trying the right, though he claims an estate therein less than ~ 10. 

5 a freehold. ( b) 
SECT. 8. In the trial upon such writ on the general issue, 

2 if the demandant proves that he is entitled to such estate in 
3 the premises as he has alleged, and had a right of entry 
4 therein when he commenced his action, he shall recover the 

Proof to entitle 
the demandant 
to recover oll 
trial. 

R. s.} c. 145, 
5 premises, unless the tcnant provcs a better title in himself. (c) ~ 11. 

SECT. 9. Pcrsons claiming as tenants in common, joint ten- Joinder of , 

2 ants, or coparceners, may all join, or any two or more ~l1ay demandants. 
R. S., c. 145, 

3 join, in a suit for recovery of lands; or anyone may sue p2. 

4 alone for his share. 
SECT. 10. The demandant in all cascs may recover any 

2 specific part of the premises or any undivided portion thereof, 
3 to which he proves a title though it is less than is demanded. 

Domandant may 
recover on proof 
of title. 
R. S., c. 145, 
p3. 

Demandant 1l1ay 
recover darnnge~ 
in the same 
action. 

SECT. 11. When a demandant recovers judgment in a writ 
2 of entry, he shall be entitled to recover in the same action 
3 damages for the rents and profits of the premises from the 
4 time his title accrued slllJiect to the limitation hercin con-

O! n. s., c. 145, 

5 tained j and for any destruction or waste of the buildings or ~ 14. 

6 other property, for which the tenan t is by law answeraLle. 
SECT. 12. The rents and profits, for which the tenant shall E,timatiol1 of 

rents and profits. 
2 be liable, shall be the clear annual value of the premises for 
3 the time he was in possession after deducting all lawful taxes, 
4 which the tenant has paid, and all the necessary and ordi- R. s., c. 145, 

p5. 
5 nary expenses of repairs and cultivating the land or collect-
6 ing the rents and profits. 

SECT. 13. In estimating the rents and profits the value of Same subject. 

2 the use by the tenant of any improvements made by himself, R. s., c.145, 

3 or those under whom he claims, shall not be allowed to the ~ 16. 

4 demandant. 
SECT. 14. The tenant shall not be liable for the rents and 

2 profits for any longer time than six years, nor for any waste 
3 or other damage committed before that time, unless the rents 
4 and profits are allowed by way of set-off to his claim for 
5 improvements. 

(al 22, Me. 312. 24, Me. 308. (b) 34, Me. 79. (e) 5, life. 224. 12, Me. 346. 19, Me. 383. 
_.~~h~~h~~~~h~~~.m 

19 IX 

'renant not 
liable for rents 
and profits, &c. 

R. S., c. 145, 
p7. 
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REVISION SECOND. 

SECT. 15. Nothing herein contained shall prevent the de· 
2 mandant from maintaining an action for mesne profits or for 
3 damage to the premises against any person except t1;te ten. 
4 ant in a writ of entry, who has had possession of the premo 
5 ises or is otherwise liaole to such action. 

SECT. 16. No action, wherein the possession of land is 
2 demanded, after its entry in court shall be abated by the 
3 death or intermarriage of either party; but the court shall 
4 proceed to try and determine such action, after such notice 
5 as the court may order has been duly served upon all inter. 
6 ested in his estate either personally or by publication in 
7 some newspaper. ((l) 

SECT. 17. In such case, if any heir is a minor, the court 
2 shall order notice to the guardian,. and may appoint a guard-
3 ian ad litem if necessary, and direct all necessary amend-
4 ments in the forms of proceeding. 

BECT. 18. If the demandant recovers judgment in any such 
2 case, the court may order one or more writs of possession 
3 to issue, as may oe necessary; and a writ of possession may 
4 issue against all such as have been so notified, whether they 
5 appeared and defended or not; and the judgment shall be 
6 conclusive against all who were so notified, whether they 
7 appeared or not. 

SECT. 19. The prevailing party shall recover full costs in 
2 all such cases, and the court may order one or more execu-
3 tions to be issued therefor against the goods and estate of a 
4 deceased party in the hands of his executor or administra-
5 tor, or otherwise according to the legal rights and liabilities 
6 of the parties, and may stay any such execntion, if the situa-
7 tion of the estate requires it. 

SECT. 20. vVhen the demanded premises have been in the 
2 actual possession of the tenant or those under whom he 
3 claims for six successive years or more before commence-
4 ment of the action, such tenant shall be allowed a compensa-
5 tion for the value of any buildings and improVements on the 
6 premises made by him or those under whom he claims to 
7 be ascertained and adjusted in the manner hereinafter pro
S vided. 

SEC'I.'. 21. In such action the demanded premises shall be 
2 clearly defined and described in the declaration, otherwise 
3 the court may direct a nonsuit. And if the tenant or person 
4 under whom he claims has been in possession of a tract of 

(a) 23, l\1e. 234. 33, IIle. 174. 
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5 land lying in one body for six years or more before the CHAP. 104. 
6 commence men t of the action, and only a part th'ereof is de-
7 mandcd, and the tenant alleges that the demandant has as 
8 good a title to the whole as to the part demanded, he may 
9 request the jury to inquire and decide that fact; and if they 

10 so find, they shall proceed no farther, but the court shaH 
11 enter judgment that the writ abate, unless the declaration is R. S., c.145, 

12 amended so as to include the whole tract, which amendment ~ 24. 

13 the court may allow without costs. 
SECT. 22. If the tenant enters notice on record in open Tenant may 

2 court, that the demandant may recover a specified part of d~~;,~~~~~~tmay 
3 the demanded premises, by consent of the demandant judg- !~~~l'fi~d part; 

effect thereof. 
4 ment may be rendered in his favor for slIch part, and for the 
5 tenant for the residue; but if the demandant does not con-
6 sent and recovers only such part, he shall recover no costs, R. s., c. 145, 

7 and the tenant shall recover his costs from the time of such ~ 25. 

8 notice. 
SECT. 23. The tenant shaH have the benefit of the provis- Tenant may 

2 · . h "' 11" l' d 1 f have bettermont~ lOnS ll1 t e 10 owmg sectlOns as to tIe ll1crease va ue 0 upon demurrer 
. . 1 . d'"' f 1 d or dofault. 3 preullses, when the cause IS (etermllle III lavor 0 tIe e-

4 fendant upon demurrer, default, or by verdict, including all 
5 real actions brought by a 1'eversioner or remaipder man or 
6 his assigns after the termination of a tenancy in dower or 
7 any other life estate against the assignee or grantee of the ~2~:' c. 145, 

8 f h 1· . h h . 1 1 1843, c. 6, ~ I. tenant 0 t e Ife estate, or agalllst t e ell'S or ega repre-
9 sentatives of such tenant. 

SEC'I.'. 24. The tenant may file a claim in writing to com-
2 pensation for buildings and improvements on the premises, 
3 and a request for an estimation by the jury of the increased 
4 yalne of the premises by reason thereof; and the demandant 
5 may file a request in writing, that the jury would also esti-
6 mate what would have been the value of the premises at the 
7 time of trial, if no buildings had been ereeted or improve-
8 ments made or waste committed; both these estimates they 
9 shall make and state in their yerdict; and the jury shall al-

10 low for no buildings or improvements, except those that they 

Roquest of 
tenant for 
appraisal of 
improvements, 
&c •. 

11 find were made by the tenant his grantor or assignor and R. S., e. 145, 
~ 27. 

12 were judicious and proper under the circumstances of the 1843, c. 6, ~ 1. 

13 case. 
SECT. 25. If the tenant so claiming alleges and proves, 

2 that he and those under whom he claims have had the premi-
3 ses in actual possession for more than twenty years prior to 
4 the commencement of the action, the jury may find that fact; 
5 and in estimating the value of the premises, if DO buildings 

The difference 
between the 
appl'aised value 
of the land, 
when tennnt 
entered, &c. 
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ltEVISION SECOND. 

6 bad been erected or improvements made thereon, they shall 
7 find and state in their verdict, what was the value of the 
8 premise~, when the tenant or those under whom he claims 
9 first entered thereon. The sum so found shall be deemed 

10 the estimated value of the premises; and in estimating the 
11 incI'eased value by reason of the buildings and improvements 
12 the jury shall find and state in theil' verdict the value of the 
13 premises at the time of tIle trial, above their value when the 
14, tenant or those under whom he claims first entered thereon; 
15 and the sum so fOllnd and stated shall be taken for the build-
16 ings and improvements. 

SECT. 26. If the demandant after sueh verdict at the same 
2 01' a subseqnent term of the COlll't, if the cause ii:l continued, 
3 makes his electiou on record to abandou the premises to the 
4 tenant at the valne estimated by the jury, and files with the 
5 clerk for the use of the tenant a bond ill the penal sum of 
6 three time,; the estimated value of the premises with smeties 
7 approved by the court conditioned to refund the estimated 
8 value aforesaid with in terest to the tenant his heirs or assigns, 
9 if they shall be evicted from the land within twenty years by 

10 a title better than that of the demandant, then judgment 
11 shall be rendered against the tenant for the sum so estimated 
12 by the jury and costs. 

SECT. 27. At the end of one year execution may issue for 
2 such sum with one year's interest thereon and costs, unless 
3 the tenant has then deposited with the clerk of the court or 
4 in his office for the demandant's use, one year's interest of 
5 said sum and one third part of said principal sum and all the 
6 cosis if taxed and filed, in which case no execution shall 
7 issue at the time. 

SECT. 28. If within two years after the rendition of jlldg-
2 ment the tenant pays one year's interest on the balance of 
3 the judgment due and one thil'd part of the originaljudgmcnt, 
4 then execution shall be further stayed; otherwise, it may 
5 issue for two third parts of the original amount of the judg-
6 ment and interest thereon. 

RECT. 29. If the tenant within three years after the ren-
2 dition of judgment pays into the clerk's office the remaining 
3 third part and interest thereon having made the payments 
4 aforesaid exccution shall never issue; otherwise it may for 
5 the third part aforesaid and one year's interest thereon; and 
6 the premises shall be held as security for the amount of the 
7 judgment liable to be taken in execution for the amount and 
8 interest until sixty days after an execntion might have issued 
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9 as aforesaid notwithstanding any intermediate conveyance 
10 attachment 01' seizure upon execution; and such execution 
11 may be extended on said land or any part of it; or it may 
12 be sold on execution like an equity of redemption, and in 
13 either case subject to the right of redemption as in those 
14 cases. 

SEc'r. 30. If the tenant or his heirs are evicted from the 
2 land so abandoned to him by a bctter titlc, and he notified 
3 the demandant or his heirs to aid him in his defcnse against 
4 such title, the tenant his executors or administrators may 
5 rccover back the moncy so paid with lawfnl interest of said 
6 demandant or his representatiyes; but if no notice was given 
7 the tenant in an action against the original demandant to 
8 recover the price paid for the premises may show, that be 
9 was evicted by a title better than that of the dcmandant. 

SECT. 31. When thc dcmandant docs not elcct so to aban-
2 don the premises, no writ of possession shall. issue on his 
3 judgment, nor a new action be sustained for the land, unless 
4 the demandant within one year from the rendition thereof 
5 pays into the clerk's office of the same court or to such 
6 person as the court may appoint for the use of the tenant 
7 the sum assessed for the buildings and improvements with 
8 interest thereon .. 

SECT. 32. Nothing containcd in this chapter concerning 
2 rents and profits or the estimate and allowance of the value 
3 of the buildings and improvements shall extcnd to anyac.tion 
4 hetween a mortgager and mortgagee their heirs and assigns; 
5 or to any case where the tenant or the person under whom 
6 he claims entered into possession of the premises and occu-
7 pied under a contract with the owner, which was known to 
8 the tenant when he entered. 

SECT. 33. No tenant, after judgment is entered against 
2 him for the appraised value of the premises, shall unneces-
3 sarily cut wood or take away any t.imber or maJce any strip 
4 or waste on the land, till the amount of such judgment is 
5 satisfied. 

SEc'r. 34. When the parties agree, that the value of the 
2 buildings and improvements on the land demanded and the 
3 value of the land shall be ascertained by persons named on 
4 the record for that purpose, their estimates as reported by 
5 them and recorded shall be deemed equal in its effect to the 
6 verdict of a jury. 

SECT. 35. When the tenant in any stage of such action, 
2 files a statement in open court consenting to a sum, at which 
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REVISION SEOOND. 

3 the buildings and improvements and the value of the de-
4 mandcd premises may be estimated, if the demandant con-
5 sents thereto judgment shall be rendered accordingly, as if 
6 snch sums had been found by verdict; bnt if the demandant 
7 does not consent and the jury does not reduce the value of 
8 the buildings and improvemcnts below the sum offered nor 
9 increase the value of the premises abo,e the sum offered, he 

10 shall recoyer no costs after such offer, but the tenant shall 
11 recovcr his coets after such offer, and ha,e judgment and 
12 execution therefor subject to the provisions of the following 
13 section. 

SECT. 36. In all cases where the demandant does not 
2 abandon the premises to the tenant, the court may, on the 
3 written application of either party during the term when 
4 judgmcnt is entered, order the costs rccovered by the de-
5 mandant to be set off against the appraised yalue of the 
6 buildings and improvemcnts on the land; a record of this 
7 order shall be made, and the court shall thereupon enter 
8 judgment according as the balance may be in favor of one 
9 party or the othcr. 

SECT. 37. No pcrson shall sit as a juror in the trial of a 
2 cause, when the value of buildings aud improvemcnts made 
3 on the demanded premises and the value of the premises are 
4 to be estimated as aforesaid, who as proprietor or occupant 
5 is interested in a similar question. 

SECT. 38. The eXl1iration of a year after the rendition of 
2 judgment shall not prevent the issliing of execution or writ 
3 of possession in the cases mentioned in the twenty-eighth 
4 twcnty-ninth and thirtieth sections; but it may issue at any 
5 time within three months after any default of payment by the 
6 tenant. 

SECT. 39. A posscssion and improvement of land by a ten-
2 ant shall be within the provisions of this chapter though not 
3 wholly surrounded by a fence or rendered inaccessible by 
4 other obstructions, if such possession and improvement has 
5 been open notorious aud exclusive and comporting with the 
6 usual management and improvement of a farm by its owner, 
7 and though a portion of it may be woodland and uncnlti-
8 rated. ((t) 

SECT. 40. If after judgment has been rendered for the de-
2 mandant in a writ of entry, either party dies before a writ 
3 of possession is executed or the cause otherwise disposed of 

(a) 31, Mo. 345. 
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4 according to the foregoing provisions, any money payable by 
5 the tenant may be paid by him his executors or administra-
6 tors, or by any person who is entitled to the estatc unclcr 
7 him, to the demandant or his executors or administrators, 
8 with the like effect as if bo th parties were living. 

SECT. 41. The writ of possession shall be issued in the 
2 name of the original demandant against the original tenant 
3 though either or both are dead; and when executed it shall 
4 enure to the use and benefit of the demandallt, or whoever 
5 is thcn entitled to the premises under him, as if it had been 
6 executed in the lifetime of the parties. 

SECT. 42. Eitherpal'ty may have a view by the jury of the 
2 place in question, if in the opinion of the court such view is 
3 necessary to a just decision; the party moving for the same 
4 shall advance to the jury sLlch S11m, as the court orders, to 
5 be taxed against the adverse pal'ty, if the cause is decided 
6 against him on the merits or through his default. 

SECT. 43. If the demandant claims an estate for life only 
2 in the premiscs, and pays any sum allowed to thc tenant for 
3 improvements, he or his executors or administrators at the 
4 termination of his estatc, shall be entitled to receive of the 
5 remainder man or reversioner the valne of such improve-
6 ments, as they then exist; and shall have a lien therefor on 
7 the premises, as if they had been 11101'tgaged for its payment, 
8 and he may keep possession till it is paid; and if the parties 
9 cannot agree on the existing valne, it may be settled as in 

10 case of the redemption of mortgaged real estate. 
SECT. 44. When any person makcs entry into lands or 

2 tenements, of which the tenant in possession or those under 
3 whom he. claims, have been in actual possession for six years 
4 or more before such cntry and withholds from such tenant 
5 the possession thereo~ he shall have a right to recover of 
6 him so entering or of his executors or administrators in an 
7 action of assumpsit for money laid out and expended, the 
.8 increased value of the premises by reason of the bLlildings 
9 and improvements made by the tenant or those under whom 

10 he claims;' and these provi3ions shall extend to the grantee 
11 or assignee of the tenant in dower and of any other life 
12 estate; and a lien is hereby created on the premises in 
Ip favor of such claim to be enforced by an action commenced 
14 within one year after such entry; and it shall be no bar to 
15 srich action, if the tenant to avoid cost yields to thc superior 
16 title. 
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Cases in which 
defendant may 
ilIJpeaeh the 
plailltitl"s title 
deeds. 

U. S., c. 145, 
~ 50. 

If tenant and 
those uuder 
whom ho claims 
have heen in 
possossion 40 
years, &c. 

1854, c. 90, ~ 1. 
1852, c. 240, ~ 2. 

Court mny 
appoint and 
protect 
surveyors. 

U. S., c. 115, 
§ 112. 

REVISION SECOND. 

SECT. 45. Such right and value shall be ascertained by the 
2 same principles, as regulate snch right and value under the 
3 provisions of this cha ptel" 

SECT. 46. In all actions respecting lands or any interest 
2 thercin, any title decd offered in evidence, may be impeached 
3 by the defendant as obtained by fraud, where the grantor 
4 if a party could impeach it, if the defendant has been in the 
5 open peaceable and ad verse possession of the premises for 
6 twenty years. 

SECT. 47. In all real and mixed actions, in which the ten-
2 ant proves that he and those under whom he claim:o have 
3 been in the open notorious adverse and exclusive possession 
4 of the demanded premises claiming in fee simple for forty 
5 years next before the commencement of the action, the jury 
6 shall inquire into the fact of possession, and in case they find 
7 that the tenant and those under whom he claims have so 
8 occnpied, the demandant shall recover no costs. 

SECT. 48. 'l'he court may appoint a surveyor to run lines 
2 and make plans of lands demanded in a real or mixed action 
3 on motion of ei ther party. If snch surveyor is prevented by 
4 force menaces or fear from perfo1')lling the duties assigned 
5 him, the court may issue a warrant to the sheriff command-
6 ing him with suitable aid to cause such opposition to the 
7 surveyor to be prevented; and in the execution of such war-
8 ran t he lllayexercise all the power appertaining to his office 
9 as sheriff; and all persons refusing their aid, when called for 

10 by him, shall be liable to the same penalties as in other like 
11 cases. 

Cballter lOa. 
LIMITATION OF REAL ACTIONS, AND RIGHTS OF ENTRY. 

Sect. 1. Rights of entry and of action barred in twenty years. 
2. From what time. 
3, 4, {) When such right shall be <leemed to accrue. 
6. ,Vhen an action may be brought by a minister, 01' other sole corporation. 
7. Saving in favor of infants, and certain other disabled persons. 
8. Further saving, if the person first entitled dies during such disability. 
9. Consequence, if tenant in tail or remainder man dies before the expiration Of 

the limitation. 
10. What shall constitute snch a disseizin as to bar the right of recovery. 
11. Limitation of actions by the state. 
12. Limitation not to take effect in certain cases, where the first suit fails. 
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Sect. 13. Right of way, or other easement, acquired byadyerse user j the owner, by OHAP. 105. 
notice, may preyent such acquisition. 

H. How such notice is to be given. 
15. No real or mixed action, for the recoyery of land, to be maintained, when 

the tenant and those under whom he claims, haye been in possessioli:Oyer 
forty years. ' 

SECT. 1. No person shall commence any real or mixed Rights of entry 
and nction. hal'-

2 action for the recovery of lands or make an ent!'y thereon, rod in 20 years. 

3 unless within twenty years after the right to make such entry 
4 or bring such action first acc!'ued; 01' within twenty years 
5 after he or those under whom he claims were seized or pos-
6 sessed of the premises; except as hereinafter provided. (a) R. S., e. 147, § 1. 

SECT. 2. It'such right or title fil'st acc!'ued to an ancestor From What 
time. 

2 predecessor or other person, under whom the demandant 
3 claims, the said twenty yea!'s shall ue computed [rom the 
4 time when the right or 'title so first accrued to such ancestor R. S., e.147, ~ 2. 

5 predecessor or other pe!'son. 
SEC'f. 3. In the construction of this chapter the right of When such 

right shall be 
'2 entry or of action to reco,er land shall first accrue at the deemed to 

3 tilnes hereinafter 11l811tionec1. accl'Ue. 

4 'Pi1'st-When a person is disseized, at the time of such 
5' disseiziu. 
6 Second-When he claims as heir or devisee of one who 

. 7' idied seized, at the time of such death, unless there is a 
8 tenancy by the curtesy or other estate intervening after the 

'9 death of such ance8tor or deyisor; in that case his right 
10 shall accrue, when such intcrmediate estate expires or would 
11 expire by its own limitation. 
12 " Thil'd-When there is such an intermediate estate, and in 
13 all cases when the party claims by force of any remainder 
14 or reversion, his right shall accrue, when the intermediate 
15 estate would expire by its own limitation, notwithstanding 

R. S., c. 147, § 3. 
16 any forfeiture thereof for which he might enter at an earlier 
17 time. 

SECT. 4. The preceding clause shall not prevent any per-
2 son from entering, when so entitled by reason of any forfeit
'3 Ul'e or breach of condition; but if he claims under such a 

Preceding clausB 
shall not prevent 
any person irom 
entering, &c. 

4' title, his right shall accrue when the forfeiture was incurred, R. s., c. 147, ~ 4. 

5 or the condition broken. 
SECT. 5. III all cases not specially provided for the right In all cases not 

specially pro-
2 of entry shall accrue, when the claimant or the person under v,ided for, the 

fight of entry 
3 whom he claims first became entitled to the possession of shall accrue,&c. 

(a) 13, Mo. 387. 20, Mo. 205. 21, Me. 20l, 372. 25, Me, 4G8. 

20 TX 
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CHAP. 105. 
n. s., c.147, ~ 5. 

'Vhen an action 
may ho bronght 
hy a minister, 
&c. 

n. S., c. 147, II G. 

Saving in [avOl' 
of infants, &c. 

n. S., c. 147, § 7. 

FlIl'ther Raving, 
if tho pr.l'son 
first entitled die~ 
rllIl'ing ::;nch 
dhmlJility. 

n. S., c. 147, ~ 8. 

Consequence, if 
tenant in tail or 
l'emainder man 
dies llefhre tho 
expiration of the 
limitatioll. 

n. S., c. 147, ~ 9. 

What Rhall 
consti-tllto such 
a dis~eizin as to 
bar tho right of 
rocovory. 

n. S., c. 147, 
~ 1I. 

llEVISION SECOND. 

4 tho premises und~r tho title, upon wbich tho ent!'y or aetiol1 
5 is founded. 

SEC1'. G. If any miuisto!' or othol' solo corporation is dis-
2 seized, any of his snccessors may ent~r upon tho premises 
3 or bring an action for the recovery of them at any time 
4 within uso years after thQ eJeath resignation or romoval of 
5 the porson disseized, notwithstanding the twentyyea.nUlfter 
G the disseizin have expil'ed, " 

SECT, 7, Whon snch right of entry or action first accrues, 
2 if the pOl'son thereto entitled is a minor, married woman, 
3 insane, imprisoned, or absent from the United States, he j)r 
4 anyone claiming nnder him may make the entry or bring 
5 the action at any time within ten years after such disability 
G is removed, notwithstanding the twenty years hal'e expired. 

SEC'I\ 8. If the person first enti tIed to make t.lto ent~'Y or 
2 bring the aetion dies during the eontinuance of the dis,a.bnity, 
3 and no determination or judgment has been had on his title 
4 or right of action, the entry may be made or action brqqght 
5 by his heil's 01' any other ]lerson claimingl]ncle~' him at ;alf}' 
G time within ten years after his death, notwithstanding the 
7 twenty years have elapsed i but no snch furth,~,l~, time for 
8 bringing the action or making the entry, beyond wlpt ;is 
9 hercin before .prescribed, shall be allowed by reason of: tqe 

10 disability of any other perSOll. , ;' '. 
SECT, 9. When a tenant in tail or a l'ymainder ma\l ~n 

2 tail dies before. the expiration of the 'peri?c"\ he~'ein before 
3 limited for making any entl',Y or bringing an action for lanc1Pl 
4~no person claiming any estate, which such tenant in iail ~r 
5 remainder man might have balTed, shall make .an et,ltry 01' 

G bring an action to recover such land but within the period; 
7 during which the tepant in tailor remainder man, if he pad 
8 so long lived, might have made such entry or b~'o.nght snch 
9 action. . . 

SECT. 10. To constitute a disseizin or .such ex:clusive and 
, I 

2 adverse possession of lands as to bar or limit the right of 
, ' , \"" 

3 the true owner thereof to reeover tl1e same, it ,~ha\l It?y ye 
4 necessary for snch lamls to be surrounde~l, with fence.s Q1' 

5 rendered inaccessible by water; but it shall be, su~cient, ,if 
G the possession occupation aud il~lpro.vetnent are OpC,1l and 
7 notorious and eOl~lporting witj:t the ordin~ry ma~Q~y,ment of 
8 a farm i although that part of the same which eompos,(}s.the 
9 woodland belonging to snch farm and usec1 thel:ewitl~· 'as' ~ 

10 wood lot, isnot encloseLl as before mentioned. , 
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SECT. 11. No real or mixed action for the rccovery of any 
2 lands shall Le commcnced in Lehalf of the state, unlcss within 
3 twenty: years froUl and after the time the title accrues to the 
4 state. 

SEOT.12. ,Yhen any writ in a real or mixed action fails of 
2 sufficient service or return Ly nnavoidaLle cause, or Ly the 
3 dofault or negligence of any officer to whom it was delivered 
4 for service, or the writ is aLated, or the action defeated for 
5 any matter of form, or by the death or other disability of 
6 either party, or if the demandant's judgment is reversed 011 

7 writ of error, the demanclant may commence a new action at 
8 any time within six months after the abatement or cletenni-
9 nation of the first suit, or the reversal of the judgment. 

SEC'l'. 13. No person shall acquire any right or pri,ilege 
2 of way Qr any 0 ther easement from in npon or over the land 
3 of another Ly the adverse nse and enjoyment thereof; unless 
4 such use is continued unint~rrupted for twenty years; aud 
5 the owner of such land to prevent sneh right may give notice 
6 in writing to the person claiming the sanie of his intention 
7 to contest such right privilege or easement; and such notice 
8 being sen'ed and recorded, as hereinafter stated, shall be 
9 deemed an interruption of such use, and prevent the aequi-
1~ I sition of a right thereto. 

SEO'f. 14. Such notice may be given by an officer by gidng 
2 to the claimant his agent or guardian, if in the state all 
3 attested copy thereof or by lea ring it at his dwelling house, 
4 or if not resident in the state a copy may be left with the 
5 tenant or occul;ant if any of the estate; if not, such copy 
6 shall JJe affixed to the house 01' a conspicuons part of the 
7 premises; and the officer shall make his return on the orig-
8 illalnotiee, and the whole shall be recol'Cled in the registry 
9 of deeds in the registry district where the land lies within 

10 three months from the time of such service; the notice may 
11 be given.hy the agent or guardian of the owner of the land. 

SEOT. 15. No real or mixed action for the recovery of any 
2 lands shall be commenced or maintained against an}' person 
3 in possession thereof, when such person or those uncleI' whom 
4 he claims have heen in actual possession for more than forty 
5 years claiming to hold the same by adverse open peaceaLle 
6 notorious and exclusive possession in their own right. 

1:55 
OHAP.105. 
Limitation of 
netiolls by the 
state. 
R. S., c. 147, 
p2. 

Limitation not 
to take effect in 
certain cases, 
&c. 

R. S., c. 147, 
1113. 

Right of way, 
or othel' ease
mOllt, &c. 

R. S., r,. 141, 
1114, 15. 

How RIlCh notice 
is to be given. 

R. S., c. 147, 
p6. 

No real or 
mixed action, 
fOl' tho recovery 
of land, &c. 

1848, c. 8'/, ~ I. 
1852, c. 240, § 1. 
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CHAP. 106. 

Doarc1 for 
proparing lists of 
jurors, &c. 

R. S., c. 135, § 1. 

How the lists 
are to bo 
preparecf. 

R. S., c. 135, § 2. 

Porsons 
exempted from 
serving. 

R. S., c. 135, § 3. 

Tickets of names 
to he kept in 
jury box, &c. 

REVISION SECOND. 

{)nllal)h~II' 11 06. 

THE SELECTION AND SERVICE OF JURORS. 

Scct. 1. Board for preparing lists of junrs; towns may make alterations. 
2. How the lists are to be prep'r,·d. 
3. Persons exempted frOIH serving. 
4. Tickets of names to be kept in jury box; liable to be drawn once in three 

years. 
6. Number required to be kept in jmy box; names may be withdrawn in cer

tain cases, 
6. Commissioners to dil'iue the county into jury districts, and furnish copy of 

diYision to clerk; how dhjeled and numbered. 
7. Rule by which the clerk shall issue venires. 
S. Grand juror~ to serve one year; venires for such, to issue forty days before 

second lIIonday of September, annually. 
9. Grand and traverse jurors to attenel on the first day of the term, unless, at a 

previous term, the eomt designated a different day. 
10. Distribution of venires, and notice of meetings to draw jurors. 
11, 12, 13 . .l\1o(le of drawing jurors; date of draft to be indorsed on the ticket. 
14. Constables to notify jurors, and return venires. < 

1.5. Indorsement to be transferred. if ticket is renewed. 
16. Penalty for neglect of selectmen or clerk. 
17. Penalty for neglect of constable or town. 
18. Penalty for neglect of clerk of court or sheriff. 
19. Penalty for neglect of juror to attend. 
20, 21. Penalty for fraud by town clerk or sclectmen; recovery and appropriation 

of fines. 

t. 
SECT. 1. The selectmen treasurer anc1 clerk of each town 

2 shall constitute a boarc1 for preparing lists of jurors to be 
3 laid before the town for their approval; and the town In 
4 legal town mectilig by a majol'ity of the legal voters asseUt-
5 blec1 may strikc out snch names as they think propcr from 
6 such lists, but shall not insert any other names. 

SECT. 2. Such board, at least once in every three years, 
2 shall prepare a list of snch persons of good mOl'alcharactel', 
3 and qnalificd, as the constitution directs to vote for repre-
4 sentativcs, nudcr the age of seventy years in snch town, :as 
5 thcy shall judge best qualified to serve as jurors. 

SECT. 3. The following' pcrsons shall bc exempted from 
2 serving as jurors, and thcir names shall not be placed on the 
3 lists: thc govcrnor, council, judges anc1 clerks of the common 
4 law COlll'ts, secretary anc1 trcasurer of the state, all officers 
5 of the United ~hates, judges anc1 registers of probate, regis-
6 tel'S of deeds, settled ministers of the gospel, officers of any 
7 colleges, preceptors of incorporatec1 academies, physicians 
8 anc1 surgeons, cashiers of incorporatcc1 banks, sheriffs and 
9 their c1epu ties, coroncrs, COUllSC lors and attorneys at! law, 

10 county commissioners, constables, anc1 constant ferrymen. 
SECT. 4. After the list of jurors is approved by the town, 

2 the said boarc1 shall wl'ite their numes upon tickets anc1 place 

3 them ill the jlll'y box, which shall be kep t by the town clerk; 
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4 and the persons whose names are in the box s11a11 be liable 
5 to be cll'awn and to serve on any jury, at any conrt for which 
6 they are drawn, once in every three years and not oftener, 
7 except' as herein provided. 

SECT. 5. Each town shall providc and constantly keep in 
2 the box a number of names ready to he drawn when re-
3 qui red, not less than one nor more than two for every hun-
4 dred persons in the town according to the census taken next 
5 before preparing the box; and the board shall withdraw from 
6 the box the name of any person convicted of any scandalous 
7 crime, or guilty of any gross immorality. 

SECT. 6. Within one year after every new census, and 
2 oftener if a considerable change of population renders it 
3 proper, the county commissioners shall divide their county 
4 into not less than four nor more than twehe districts numer-
5 ically designated; and they shall place as many ac1joining 
6 towns in each district, as shall make the number of inhabi-
7 tants in each according to the last census as nearly equal as 
8 may be without dividing a town; and shall deliver a copy of 
9 'such division immediately to the clerk of thc courts in their 

10 county. 
SECT. 7. The grand and traverse jurors shull be drawn 

2 from each jury district in such manner as to canse jurors, at 
3 each term of .the court, to come from every part of the 
4 county as equally as may be, and as far as is practicable 
5 from every town in rotation having regard to the number of 
6 its inhabitants taking not more than two grand jurors and 
7 two traverse jurors from the same town at the same time, 
8 unless from necessity, or some extraordinary canse, or to 
9 equalize the service; and the clerk of the courts shall issue 

10 venires to the constables accordingly. 
SECT. 8. Venires for grand jurors to serve at the supreme 

2 judicial court shall be issued at least forty duys before the 
3 second Monday of September annually; and snch jurors 
4 shall serve at evcry term of said court for the transaction of 
5 criminal business throughout the year. 

SECT. 9. The grund and traverse jurors shall attend on the 
2 first day of the term, for which they are drawn and sum-
3 moned; unless the conrt at a previous term has designated 
4 a different day; and in that case the venire shall specify the 
5 the day on which the jurors shaH attend. 

SECT. 10. The sheriff on receiving venires for jurors shall 
2 immediately send them to the constables of the towns, where 
3 directed; and each constable 011 receipt thereof shall notify 
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CHAP. 106. 

R. S., c. 135, ~ 4. 

Numher ro
fjuil'cd to be 
kept in jury 
box, &c. 

R. S., c.135, 
~ 5, 6. 
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to divide the 
county into jury 
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R. S., c. 135, 
§ 7, 8, a. 
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R. fl., r. 135, 
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&c. 

R. Fl., c. 135, 
§ 12,13. 
185~, c. 246, ~ 17. 
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first day or the 
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CH~P. 106. 

R. s., c. 135, 
)114. 

Mode of drawing 
jUl'Ors) &c. 

R. So, c. 135, 
)115. 

Sarno subject. 

R. S., c. 135, 
\116. 

Dato of draft to 
be endorsed all 
tho ticket. 
R. S., c. 135, 
\117. 

Constnbles to 
notify jurors, 
and return 
venires. 

R. S., c. 135, 
\118, J9. 

Indorsement to 
be transferred, 
&'c. 

REVISION SECOND. 

4 the freeholders and other inhabitants of the town qbalified 
5 to vote for representatives, in the manner annual tOWllIl1eet-
6 ings arc notified, and especially the selectmen and town 
7 clerk, unless a diffcrcnt mode has been adoptcd at a legal 
8 town mecting, which any town may do in respect to Mawing 
9 jurors only, to asscmble and be present at the draft of the 

10 jurors called for; which mecting shall hc six days hefore the 
11 sitting of the court, to which the vcnire is returnablc. 

SECT. 11. The town clerk or in his ahsence one of: the 
2 selectmen shall carry the jury box into the meeting, which 
3 shall there be unlocked and the tickcts mixed by a majol'-
4 ity of the selectmen present; and one of the selectmen shaH 
5 draw out as many tickets as therc are jurors required, and 
6 the persons whose namcs are drawn shall be returned :as 
7 jurors, unless they have served on the:jury 'within ,tln'ee 
8 years, or from sickness, absence beyond sea, witli6ut the 
9 limits, or in distant parts of the state, they are considered 

10 by the town unable to attend. 
SEC'l'. 12. In either of said cases, or if a POl'SOlds drawn 

2 who has been appointcd to an officeexemptingi him frbm 
3 serving, others slmll be drawn in their stead; but any persoll 
4 thus excused, or rcturned and attending court and thcre 
5 cxcused, shall not bc cxcused on another draft though within 
6 three years; and when an the persons whose names are :in 
7 the box have served within three ycars, or are not, liable to 
8 serve, the selcctmen shall draw out the required numherof 
9 those who havc not served for eighteenmonths';und the 

10 clerk shaH ccrtify on thc \'cnire, that all persons whose 
11 names are in the Lox have sClTed within three years, or are 
12 not liable to sene. 'I 

SECT. 13. When a juror is drawn and not excused by the 
2 town, the selcctmen who drew his ticket shall indorse 
3 thereon the datc of t~le draft and return it into the box. 

SECT. 14. The constables shall notify ,the persons thus 
2 drawn four days at least before the sitting of the court by 
3 reading the ,cuire and indorsement thercou to them, or 
4 leaving at their usual place of abode a written notice that 
5 they have heen drawn and of the time and place of the sit-
6 tiug of the court, where they are to attend; and make a 
7 seasonable return of the venire with his doings thereon. (a) 

SECT. 15. vVhen a new list of jurors is made, thc selectmen 
2 shall transfer froUl the back of the old tickets to the new 

Ca) 5, Me. 333. 
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3 ones of the same persons the minutes of such drafts, as had 
4 been made within the three preceding years. 

SEOT. 16. If the selectmen or town clerk neglect to per-
2 form their dnties, as herein required, so that the jurors 
3 called for from thcir town arc not returned, they shall be 
4 fined not less than ten nor m01'e than fifty dollars each. 

'SEOT. 17. Auy constable neglecting to perform his duties 
2 herein required shall be fined not exceeding twenty dollars; 
3 an~ any towl,l for a like neglect of its dnties shall be fined 
4 not exceeding one hnndred dallal'S. 

,SEOT. 18. If the clmk of the court or sheriff neglects to 
2 perfol'l'n his duties so as to prevent a eomp1ianee ~ith any 
::: of the provisions of this chapter, he shall be fined not 
:4",e;s.eeeding, fifty dollars. 

SEOT.19. 'Any juror, who after being notified and returned, 
2 unnecessarily Jails in his attenda'nee shall be fined, as for 
3 contempt, not exceeding twenty dollars, unless he resides in 

'4 Portland;'aJic1 theiluot exceeding forty dollars. 
SEOT. 20. Any town clerk or selectman, who commits a 

2 fraud in any manner on the box previous to the draft in 
3 drawing a juror or in returning a name into the box, which 
4 had been fairly draWll' and drawing another in its stead, or 
iP in ~ny other ,mode, shall be fined not exceeding two hundred 
i6, !cIQlla1:sl to. he recovered by indictment one half to the usc of 
~! the state anct the o.ther half to. the proseentor . 

• ; ,SEt:JT. :21. : All finesimpO!3ed by the sixteenth, seventeenth, 
2,,,eighteenthfl,nd ninet,eenth, sections shall be recovered by 
S. iin,qiptllleu,t; informationorp,ctionby the county ,treasurer to 
,4; thel),sGl of the,co~ll1ty, where the offense was committed. 

DEPOSITIONS. 

1\' DEPOSITIONS 'IN GENERAL. 

SeQ(. !~., In: what cases depositions may be used. 
2. Before whom they may be taken. 
'3. w'l;'kn a' cause is deemed pending, for the purpose of taking depositions. / 

!, 4; Rehs6ns for which they be hiken and used. 
6. On application of the party, a justice or notary may,issue summons to depo-
, 'nent, and notice to adverse party. 
6.' Service of such 11otice, ho\v made. 
7. Who is to be considered attorney of the adverse party. 
8. Notice to one of the advcrse party sufficient; time of notice; verbal notice by 

the justice 01' notary; due notice to be given when deposition is taken out 
of the state. 
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OHAP.107. Seet. 9. Form ofnoti"e to adverse party. 

In what 'rases 
dop9sitions may 
bo used. 

R. S., c. 133, 
§ 1, 24. 

Defore whom 
thoy may be 
taken. 

R. S., c., 133, § 2. 

1-\Then a enURe is 
deemed pending, 
&c. 

R. S., c. 133, 
p. 

10. FornI of SUllUllonS to deponent. 
11. 'Vitness may be compelled to give his deposition. 
12. Deponent to be sworn before examination. 
13. Who may write the deposition. 
14. If cleception is used in giving notice, deposition may be rejected. 
16, Form of caption. 
16. Depositions to be delh'el'ed in c~urt, 01' sealed up. 
17. Not to be used if the reason for bking no longer exists. 
18. Objections to competency of witness or questions must be sensbnably made. 
19. 'When depositions may be used in a second suit. 
20. The court may aclmit or reject depositions taken out of the state. 
21. The court may issue commissions to take depositions ouf bf the state; 

DEPOSITIONS IN PERPETUA:i\I. 

22. Application for taking a deposition in pcrpetuam, and notice to p'crsons inter
ested. 

23. How such depositions are to be taken and certified. 
24. To be recorded. , 
26. When it may be used in eddencc. N eVAl" against the deponent or hisi'nterest. 
26. Such depositions may be taken out of the state, npqn 'a commission issued 

from the supreme j udic;'l C0111't. 
27. The court to order notice, and on hearing may i'ssue n commission to take 

such depositions." 
28. Sneh deposition to be taken upon interrogations; application may b~ filed in 

vacation, and notice given. " , J', 

29. Proceedings to compel a deponent to appeal' to give hls deposition. 
30. Pnnishment if he refuses to deposc. 

Depositions 'in general. 

SECT. 1. Depositions taken for any of the causes'an:d in 
2 the manner hereinafter mentioned may be usecl in ill 'b'i,)il 
3 suits or causes, petitions for partition of land; li~els fOl' di-
4 vorce, prosecutions for the maintenance of bastard, children, 
5 petitions for review, and in trials before arbitrators,)ref6i;ees 
6 and county commissioners; and in 6ases of the Cdtite~ted 
7 election of a person retunied as a meniber of the house Of 
8 representatives. 

SECT. 2. Auy justice of the peace or notary public may 
2 take depositions to be used in any pending cause, in which 
3 he is not interested nor then nor previously counselor at-
4 torney. (a) 

SECT. 3. No suit) petition, libel or prosecution, for the pur-
2 poses of this chapter, shall be considered pending, till the 
3 process therein has been duly served on the respondent, 01' 
4 sllch notice as is required by law, or ordered by the court, 
5 has been duly given; and no such deposition shall be used 
G in the trial of any cause except by consent of pal;ties, unless 
7 the notice hereinafter mentioned is duly given to the adverse 
8 party. 

ea) 15, Me. 4-17. 25, Mo. 436. 
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2 lowing C[1uses. 
3 Pirst-When the deponent is so aged infirm or sick as not 
4 to be able to attend at the place of trial. 
5 Second-When the deponent resides out of or is absent 
6 from the state. 
7 Third-When the deponent, before the session of the court 
8 where the deposition is to be used, is bound to sea on a 
9 voyage, is about to go out of the state, or more than sixty 

10 miles from the place of trial, and not expected to return in 
11 season to attend the trial. 
12 Ponrth-When the deponent is judge of the supreme judi-
13 cial court, or court of probate, and is prevented by his offi-
14 cial duty from attending the trial. 
15 P'ifth-When the deponent resides in a town other than 
16 that in which the trial is to he had. 
17 SLcth-When the deponent is confined in prison, and such 
18 imprisonment is continl1cduntil after the trial. 

SEOT. 5. On application of either party to a justice of the 
2 peace or notary public he may issue a summons to the depo-
3 nent to appear at a designated time and place to give his 
4 deposition, and a notice to the ad\Terse party to be present 
5 at such time and place; and the deposition may then and 
6 there be taken by him or any other justice or notary. 

SEOT. 6. The notice to the aclYerse party shall be served 
2 on him 01' his attorney by reading it in his presence and hear-
3 ing, 01' by giving to hilll or leaving at his last and usual place 
4 of abode an attested copy thereof; and the service may be 
5 made by a sworn officer 01' by any other person and proved 
6 by llis affidavit. 

SECT. 7. No person for the purposes of this chapter shall 
2 be considered such attorney, unless his name is indorsed 
3 upon the writ 01' the summons left with the defendant, or 
4 he has appeared for his principal in the canse, 01' given no-
5 tice in writing that he is attorney of snch ad verse party. (a) 

SEO'l'. 8. Where there are several plaintiffs or defendants, 
2 the notice shall be sufficient if given by the justice or notary 
3 to one or more of them; the adverse party shall be allowed 
4 not less than at the rate of one day, Sundays excepted, for 
5 every twenty miles travel from his usnal place of abode to 
6 the place of caption between the service of notice and time 
7 appointed for taking the deposition: verbal notice to the 

<aJ 29, Me. 69. 33, 1I1e. 420. 36, Me. 278, 350. 
21IX 
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8 adverse party by any justice or notal'Y shall be sufficient, and 
9 when a deposition is taken, not under a; com lllission and out 

10 of the state, the adverse party or his attorney shall have due 
11 notice thereof. 

SECT. 9. The notice to the adverse party, if in the state, 
2 shall be in substance as follows :-
3 ,ss. To -- --, of--, in the county of--. 
4 Greeting. 
5 Whereas A. B. of has requested, that the deposition 
6 of C. D. of may be taken to be used in an action 
7 of pending between you and the said A. B., and the 
8 -- of -- in and the day of at 
9 -- of the clock in -- -- noon are the place and time 

10 appointed therefor; you are hereby notified to be present 
11 and put such questions as you think fit. Dated this ---
12 day of , 18-. 
13 -' - --, Justice of the Peace. (a) 

SECT. 10. The justice 01' notary, when requested, shall 
2 issue a summons to the deponent in substance as follows, 
3 viz:-

---, ss. ' To O. D. of ---, in the county of --4 
5 Greeting. 
6 Whereas A. B. of in the county of has re-
7 quested that your deposition be taken to be used in an action 
8 now pending betwecn him and E. F. of in the county 
9 of , and the of in the town of , 

10 and the day of at of the clock in the 
11 -- noon are the place and time appointed thel'efor; you 
12 are therefore required in the name of the State of :Maine 
13 there and then to appear and testify, what you know reI at-
14 ing to said action. Dated""'this -- -- of --, in the 
15 year --. 
16 -- --, Justice of the Peace. 
17 The summons may be sel'ved and the service thereof proved, 
18 as in section six. 

SECT. 11. A witness may be compelled to attend and give 
2 his deposition in like manner and under the same penalties, 
3 as a witness is compelled to attend and testify in court; but 
4 not to travel more than thirty miles to give his deposition; 
5 and such deposition shall not be used in any trial, except for 
6 the causes mentioned in the fourth section, unless the adverse 
7 party uscs the witness at such trial. 

(a) 2~, 1I1e. 357. 
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SECT. ] 2. The deponent shall be first sworn to testify the 
2 truth, the whole truth, and nothing but the truth, relating to 
3 the cause or matter for which tile deposition is to be taken; 
4 and he shall then be examined, first by the party producing 
5 him on verbal or written interrogatories and then by the 
6 adverse party, and by the justice or the parties afterwards, 
7 if they see cause. (n) 

SECT. 13. The deposition shall be written by the justice 
2 or notary, or by the deponent or some disinterested person 
3 in the presence and under the direction of such justice or 
4 notary j and after it has been carefully read to or by the 
5 deponent, it shall be subscribed by him. 

SECT. 14. If the adverse party is not-ified to tnke deposi-
2 tions in the same case at two places at the same time, or 
3 any deceptive means are used to prevent his attendance at 
4 tlte tnking of nny depositions, the court for such rea,son may 
5 reject them. 

SECT. 15. The justice or notary shall make out a certificate 
2 and annex it to the deposition therein stating the following 
3 facts: (b) 
4 Pirst-That the deponent was first sworn according to 
5 law, and when. 
6 Second--By whom the deposition was written; if by the 
7 deponent 01' some disinterested person, he must name him 
8 and that it was written in his presence and under his direc-
9 tion. 

1 0 Third-Whether the adverse party was notified to attend, 
11 and did or did not attend; 
12 Fourth-The cause in which the deposition is to be used 
13 and the names of the parties thereto; 
14 Fifth-The court or tribunal in which it is to be tried, 
15 and the time and place of trial; 
16 Si.7:th-The cause of taking the deposition. 

SECT. 16. The deposition shall be delivered by the justice 
2 to the court or referees before whom the cause is to be tried, 
3 or inclosed and sealed up by him and directed to such court 
4 or referees and kept sealed till opened by their order. 

SECT. 17. When a deposition is so taken, it shall not be 
2 used on trial, if the adverse party shows that the cause for 
3 taking it no longer exsts. (c) 

(a) 24, Me. 17], 34, Me. 69. 35, Me. 132, 368, 511. 38, lIIe. 137. 
(b) 5, lIIe. 9. 31, Me. 583. 28, Mo. 22. ~4, lIIe. 206. 33, Me. 316. 36, Me. 71, 466. 
(0) 20, Me. 257. 28, Mo. 583. 
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SECT. 18. Objections to the competency of a deponent or 
2 to the questions or answers may be made when the depo_ 
3 sition is produced in the same manner as if the witness 
4 testified on the trial; but if a deposition is taken on written 
5 interrogatories, all objections to an interrogatory shall be 
G made before it is answered; and if it is not withdrawn the 
7 objection shall be noted thereon, otherwise the objection 
S shall not afterwards be allowcd. (a) 

SECT. 19. -When a plaintiff becomes nonsuit 01' discon-
2 tinues his suit and commences another for the same cause 
3 between the same parties 01' theil' representatives, all depo-
4 sitions lawfLllly taken for the first may be used in the second 
5 suit, if they were duly filed in the court where the fil'st suit 
6 was pending and remained on file till the commencement of 
7 the second. 

SECT. 20. The court may admit or reject depositions taken 
2 ont of the state by a justice or notary or other person law-
3 fully empowered to take them. (b) 

SEC'L'. 21. The justices of the supreme judicial court may 
2 issue COlllmissions to take depositions without the state to 
3 be used in pending suits in the state on snch terms and con-
4 ditions, as they think propel'. 

Deposit1:ons in perpetuClm. 

SEC'L'. 22. When any person wishes to perpetuate the test-
2 imony of any witness, he shall make a statement in writing 
3 undel' oath briefly setting fOl'th in snbstance his title interest 
4 or claim in the subject, to which the desired testimony re-
5 lates, and the numes of aU persons supposed to be interested 
6 therein, and the name of each witness proposed to be exam-
7 ined; and shall delilrer the statement to any judge or regis
S tel' of probate, notary public, or clerk of the supreme judicial 
9 conrt, or justice of the peace and quorum, requesting him to 

10 take the deposition of snch witness; and he therenpon shall 
11 cause notice to be given of the time and place for taking 
12 such depositions to all persons so named in the statement, 
13 which may be given and proyed as in case of other deposi-
14 tiol1s. 

SECT. 23. The deponent shall be sworn and examined and 
2 the deposition written read and subscl'ibed as other deposi-
3 tiolls; and the person taking it shall annex to it a like cer-

(a) 14, Me. HI. (b) ~9, Me. 164. 32, Mo. 179. 
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4 tificatc, as ncar as thc casc will ad mit, and also state therein 
5 that it was taken in pel'petualremembl'ance of the thing, and 
6 tho name of the person at whose request it was taken, and 
7 of all who were notified, and all who attended. 

SECT. 24. 'fhe statement deposition and certificate within 
2 ninety days after the takiug shall be recorded in the registry 
3 of deeds in the county where the land or any part of it lies, 
4 if the deposition relates to real estate; if not in the county 
5 where the parties or some of thcm reside. 

SECT. 25. All such depositions recorded as aforesaid, or a 
2 copy thereof attested by the register of deeds, may be used 
3 in the trial of any canse pending, when the deposition was 
4 taken, or commenced afterwards between the person at whose 
5 request it was taken, and either of the persons named in the 
6 statement and duly notified, or those claiming under either 
7 concerning the title claim or interest set forth in the state-
8 ment, subject, to the same objections as if originally taken 
9 for the suit; but no statement or testimollY in any such dep_ 

10 osition shall be received as evidence in any case against the 
11 deponent or his interest or anyone claiming' nnder him. 

SECT. 26. Depositions to perpetuate the testimony of wit-
2 nesses living out of the state may be taken in any other state 
3 or foreign country npon a commission issued by the supreme 
4 judicial court; and the persons desirous to procure such dep-
5 ositions may apply to said comt and file a statement as afore-
6 said; and if it relates to real estates in this slate, the state-
7 ment shall be filed in the county where it lies; if not in the 
8 county where some of the padies reside. 

SECT. 27. The Cllurt shall order notice to be served on each 
2 of the persons named in the statement living in the state four-
3 teen days before the time appointed for hearing the parties, 
4 and on hearing the parties, or the applicant if no ad verse 
5 party appears, may issue a commission for taking such depo-
6 sition as in a canse pendiug. 

SECT. 28. The deposition shall be taken upon iuterrogato-
2 ries filed by the applicant and cross interrogatories by any 
3 party adversely interested, substantially as when taken to be 
4 used in pending' causes. 01' the person wishing to take the 
5 deposition may file his statement in the clerk's office in 
6 vacation, and cause notice to be given to the persons named 
7 therein as interested fourteen days at least before the next 
8 tel'm of the court, at which time the parties may be heard. 

SECT. 29. When any magistrate duly authorized has sum-
2. moned any person to appeal' before him to give his deposi-
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3 tion to be uscd in any cause pending in any court in this or 
4 any other state or to perpetuate the testimony of any wit. 
5 ness, and the SUll11110n~ has been served and returned by a 
6 propel' officer or other person, and proof of such service is 
7 entered on the SUlllmons, audlegal fees havc been tendered 
8 such witness a reasonable tiille befOl'e the day appointed for 
9 taking the deposition, alld such witness refuses to attend, 

10 he lllay adjourn the time of taking' his deposition and issue 
11 a capias directed to a propel' officer to apprehend and bring 
12 such witness before him at the time and place of the adjourn. 
13 ment. 

SEC'l.'. 30. If such witness on being brought before the PCI'. 
2 son, who is to take his deposition, refuses to depose and 
3 answer such questions as are propounded to him by either 
4 of the parties or persons interested under his direction, he 
5 may commit him to the prison of the county for contempt, 
6 as the supreme judicial court may commit a witness for refus· 
7 ing to testify. 

{rba:R}tell' Jl@§. 

REFERENCE OF DISPUTES BY CONSENT OF PARTIES. 

Seet. 1. ,Vhat controversies may be submitted; manner and form of submission; not 
to be revoked but by consent. 

2. Submission of all demands, and of a specific demand. 
3. Parties may agree upon the time of reporting. 
4. Report, how returned into court. 
5. Power of referees same as if appointed nnder l'nle of conrt. 
6. Proceedings of court thereon; reconlluitlllent. 
7. All the referees m us t heal', but a maj ori ty may decide. 
S. Costs; compensation of referees. 
9. Report to be made to the snpreme judicial court; either party may bring writ 

of errol' or file exceptions. 
10. A referee may take auknowledgment, 01' administer oaths. 

SECT. 1. .All controversies, which may be the subject of a 
2 personal action, may be submitted to one or more referees; 
3 and the parties personally or by attorney may sign and ac· 
4 knowledge an agreement before any justice of the peace, in 
5 substance as follows: 
6 Know all men by these presents, that ---- of ---
7 in the county of , and -- -- of in the 
8 county of --, have agreed to submit the demand made by 
9 said , against said , which is hereunto annexed, 

10 (and all other demands between the parties) as the case mar 
11 be,) to the determination of --; the report of whom, (or 
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12 the major part of whom) being made within one year from 
13 this day to the suprcme judicial court for the said county of 
14 --, the judgment thereon shall bc final. And if either of 
15 the parties -neglccts to appear before the referees, after 
16 proper notice given to them of the time and place appointed 
17 by the referees for hearing the p.arties, the referees may 
18 proceed in his abscnce. 
19 Dated this -- day of --, in thc year --. 
20 Such agreement subscribed by the pal·ties shall be acknowl-
21 edged by thcm or their attorneys as their voluntary act 
22 before the same or auy other justice, and Ehall not be 
23 revoked without the mutual consent of the parties. (a) 

SECT. 2. If all dcmancb between the partics are so submit-
2 ted, no specific demand need be annexed to the agreement; 
3 but if a specific demand only is submitted, it shall be 
4 annexcd to the agrecment and signed by the party making 
5 it; and so stated as to be readily understood and as certain 
6. in substance as the casc admits. (b) 

SECT. 3. The parties may agree when the report shall be 
2 made, and in that respect Tary from the fOl~m aforesaid with-
3 out being confined to one year. 

SECT. 4. One of thc refcrees shall deliver the report to 
2 the court to which by the agreement it is to be returned, or 
3 it shall be sealed up and transmitted scaled to the court and 
4 opened by the clerk. 

SECT. 5. Such referees shall have the salle authority as 
2 those appointed by a rule of court. 

SECT. 6. 'rhe court may accept, reject, or recommit it for 
2 further consideration; and the referees shall notify the par-
3 ties of the time and place of a new hearing; and when the 
4 report is accepted, judgment shall be entered thereon as in 
5 cases of submission by rule of court. (c) . 

SECT. 7. All the referces must meet and hear the parties, 
2 but a majority may makc the report, which shall be valid as 
3 if signed by all of them; but it must appear by the report or 
4 certificate of ihe dissenting referee, that all attended and 
5 heard the parties. 

SEC'I'. 8. 'rhe referees may allow costs or not to either 
2 party, as they judge reasonablc, unless spccial provision is 
3 made in the submission on thc subject; but the court may 
4 reduce the compensation of referees. 

(a) 18, Me. 251, 255. (b) 9, Me. 15. 22, Me. 240. ~~30, Mo. 113. 35, Mo. 357. 
(e) 23, Me. 435. 29, Me; 70. 31, Me. 39, 112. 32, Me. 78. 
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SECT. 9. The report shall be made to the supreme judicial 
court within the tillle limited in the submission, unless varied 
by the pal'ties; and either party may bring a writ of elTOl' 
to reverse any judgment, or file exceptions to any decision of 
the court accepting rejecting or recommitting a report and 
carry the same to the law court. 

SECT. 10. Anyone of the referees, who is a justi0e of the 
peace, may take the acknowledgments of the parties to the 
submission, and any refel'ee may swear witnesses. 

UDIla]1liell' :1109. 

TIMBER AND CORD WOOD; HOW IT MAY BE DISPOSED OF IN CER
TAIN CASES. 

Sect. 1. On application of .the oIYners of certain interests in woodlands, the supreme 
judicial court, after notice and hearing, may grant leave to sell the wood. 

2. Commissioners to be appointed therefor, and to give bond. 
3. Proceeds; how invested. Appropriation of income. 
4. Court to appoint t!'Ustees of such proceeds, who shall give bond. 

SECT. 1. Any person seized of a freehold estate, fee sim-
2 p1e, fee tail, remainder or re\'ersion in a lot or tract of wood 
3 land or timber land, on which the trees are of a growth and 
4 age fit to be cut, may apply to the supreme judicial court in 
5 any county for leave to dispose of snch trees and invest the 
6 proceeds for the use of the persons interested therein; and 
7 the court after due notice to aU persons interested and a 
8 hearing of the parties, if any appear, lllay appoint one or 
9 more persons to examine the land and report to the court, 

10 and the court may thereupon order the whole or a part of 
11 such trees to be felled and sold, and the proceeds brought 

R. S., c.139, IiI· 12 into court subject to further orders. 

Commi,sioners SECT. 2. The court shall appoint one or more commission-
Wl:r~fr!;;'io~~ed 2 ers to superintend the felling and sale of sllch trees and ac-

3 count for the proceeds to the court, who shall be under bond 
R. S., c. 139, Ii 2. 4 to the clerk for the faithflll performance of their trust. 

Proceeds, how 
invested, &c. 

SECT. 3. The court may cause tho not proceeds of sale to 
2 be invested in 0 ther real estate in this state or in public 
3 stocks to the same uses and under the same limitations as 
4 the land; and the income thereof to be paid to the persons 
5 entitled to the income of the land or apportioned among the 

R. S., c. 139, Ii 3. 6 persons interested in the estate according to their interest. 
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SECT. 4. Tho court may appoint one or more trustees re- ~HAP. 110. 
2 movable at theil' pleasure to hold such estates or stocks for ~~~~!e~of~~~tlt 
3 said uses, who shall give bond with sufficient sureties to said h:JS~:~.\~t~ 4-

4 clerk for the faithful discharge of their duty. 

Cba])telo i I @. 

COMMISSIONERS TO TAKE ACKNOWLEDGMENT OF DEEDS OR OTHER 

CONTRACTS AND DEPOSITIONS IN OTHER STATES. 

Sect. 1. Appointment; power to authenticate deeds. 
2. Legal effect of their official acts and certificates. 
3. May administer oaths, and take depositions. 
4. Qualification and seal. 

SECT. 1. The governor may appoint one 01' more com mis-
2 sioners in any other of the United States, and in any foreign 
3 country, to continue in office during the pleasure of the gov-
4 eruor; and have authority to take the acknowledgement and 
5 proof of the execution of any deed or other cOllVeyance or 
6 lease of any lands lying in this state; and of any contract 
7 letter of attorney or any other writing under seal or not 
8 to be used or recorded in this state. 

SECT. 2. Such acknowledgment or proof taken according 
2 to the laws of this state and certified by any such commis. 
3 sioner under his seal of office annexed to or indorsed on 
4 such instrument shall have the same force and effect, as if 
5 done by an officer authorized to perform such acts in this 
6 state. 

SECT. 3. Every commissioner thus appointed may admin-
2 ister any oath lawfully required in this state to any person 
3 willing to take it; and take and duly certify all depositions 
4 to be used in any of the courts in this state ilil conformity 
5 to the laws thereof on interrogatories proposed under com-
6 mission from a court of this state, by consent of parties, or 
7 on legal notice given to the opposite party; and all such 
8 acts shall be as valid as if done alld certified according to 
9 law by a magistrate in this state. 

SECT. 4. Eyery such commissioner before performing allY 
2 duty or exercising any power in virtue of his appointment 
3 shall take and snbscribe an oath or affirmation before a 
4 judge or clerk of oue of the superior courts of the state 01' 

22 IX 

Appointment j 
power to 
anthenticate 
deeds. 

R: S., c. 134, ~ l-
1856, c. 222. 

Legal effects of 
their official acts 
and certificates. 

R. S., c. 134, § 2. 

.MRyadminister 
oaths, and take 
depositions. 

R. 8., c. 134, § 3. 

Qualification 
and seal. 
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OHAP. 111. 5 country, in which he resides, well and faithflllly to execut.e 
6 and perform all his official dllties uuder tIle laws of ~\Iaine; 
'7 which oath and a de,;cription of bis seal of office shall be 

R. S., 0.134, ~ 4. 8 filel1 in tIle olIice or the secretary of this state. 

Cases in which 
promises mnst 
he in writing. 

1848, c. 52, ~ 1. 

R. S., c. 136, ~ 1. 

PREVENTION OF FRAUDS AND PER,TURIES IN CONTRACTS, AND 
ACTIONS FOUNDED THEREON. 

S('{'t. 1. Cases in which prolllisps must be in writing. 
2. The considcration need not be expressed therein. 
3. No action to be nwintained on a contract Illude by a 11linor, unless ratified, 

after becoming of age. 
4. Representation of another's ability or character, to be in writing. 
fj, 1,Vhut contracts for sale of goods lllUSt be in writillg. 
6. 'Yhen speeiJic performance of a contract may be enfmced by a bill in equity. 
7. 'Yhat clecrce to be made; the conyoyanee to be good. 
8, O. Enforcement of the decree; provbion ill case of the dealh of the obligor 

before conveyance. 
10. Administrator of the contractor may petition for authority to make convey

ance. 

SECT. 1. No action shall be maintained in any of tIle fol-
2 lowing cases: 
3 Pirst-To charge an executor or administrator upon any 
4 special promise to answer damages out of his own estate. (a) 
5 8econd-To charge any person upon allY special promise 
6 to auswer for tIle debt default or misdoings of another. (b) 
7 Third-To cIlarge any person, upon an agreement made ill 
8 comlicleration of marriage. 

9 Fourth-Upon any contract 1'01' the sitle of lands, tene-
10 ments, or hereditaments, or of any interest in or concerning 

11 tIlcm. (c) 
12 PijZh-Upon any agreement that is not to be performed 
13 within one year from the making thereof. (d) 
14 Si.'l,'th-Upon any contract to pay a debt after a discharge 
15 therefrom nnder the bankrupt laws of tIle United States or 
IG assignment laws of this state. 
17 Unless the promise contract or agreement, upon wIlich such 
18 action is brought, or some memorandulll 01' note thereof is 
19 in writing and signed uy the party to ue chargecl tIlerewith 
20 or by some per8011 thereunto la wfnll}' authorizCll. (e) 

(a) 20,1\le.21. (b) 7,Me.3SG. 21, Mo. 410, 54,,). 22,1\le.395. 2G,Me.341. 31,Mo.555. 
311, Me. 113. (c) ]2, Mo. 24, 50n. 1;:), Me. 14, Ill, 201. 10,1']0.212. 18, Me. 16. 22, Me. 3GO. 

23, Mo. 131. (d) 10, Mo. 31. 15, Mo. 201. 20, Mo, 119. (e) 3, 1\le. 409. 4, J\le. 1, 258. 
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SEC'f. 2. frhe consideration of any such promise contract OHAP. Ill. 

2 or a,~Teement need not Le eXI)l'essed ill said writing, but The consider.-
'-' .... '--' finn Jlt'ed lint lJo 

3 may- be l)rm'ed b,r allY other le'2:al eYiclence. eXj>rcs>,d, &e. 
J '-' It. S., c. 13G, \\ 2. 

SECT. 3. No action shall be lllaintained on any contract 1\'0 action to bo 

2 made by a minor, unless he or some persou lawfully author- ~:i::;:.::~i;,~~~,:;~ a 

3 ized ratified it iu writin~', after he al'l'ivec1 at the age of Ly a JIlillor, &c. 

4 twenty-one years, except for necessaries or rcal estate of 
5 which he has received the title and retains the beilCfit thereof. 18<15, c.16G,~ 1. 

SECT. 4. No action shall be maintained to charge any pcr-
2 son by reason of' any represcntation or assurance cOllcerning 
3 the charactcr, couduct, credit, ability, trade or dealings of 
4 another, unlcss made in writing and signed by the party to 

ROpl'eSflntatioll 
of another's 
ahilityor 
character, to bo 
illwliting. 

5 be charged thereby or by some person by him legally author- n. s., c.13G, § 3. 

6 ized. 
SECT. 5. No contract for t11e sale of any goods wares or 

2 merchandize for thirty dollars or more shall be yaliel, unlcss 
3 the purchaser accepts and receives part of the goods, 01' gi\res 
4 something ill earnest to bind the bargain or in part payment 
5 thereof, or some note or memorandum thereof is made and 
6 signed by the party to be charged thereLy or by his agent. ((t) 

SECT. 6. If a pcrson, who has contracted in writing to 
2 eOllyey real estate dies hCforc making the conveyance, the 
3 otllCr party llIay have a )Ji1l in equity, if filed within one 
4 year after the grant of administration, in the suprcme judi-
5 cial court to be heard and decided according to the proceed-
6 ings in cbanGery to enforce specific pel'fol'mance of the eon-
7 tract by his heirs dcvisces executor or admiuistl'atol'. 

SECT. 7. If it appears that the plaintiff is entitled to a con-
2 Yerance, the court lIlay authorize and require the executor 
3 or administrator to cOln-ey the estate, as the deceased ought 
4 to have clone i and if any of the heirs 01' devisees are in the 
5 state and competent to act, the court may direct them, instead 
6 of the executor 01' admilJi~t]'ator, to eonyoy the estate or 
7 join with either in such eomeyance; which shall pass the 
8 estate as fully as if made by the contractor. 

SECT. 8. If the defendant neglects 01' refuses to eonyey 
2 according to the decree, the court may ronder judgment for 
3 the plaintiff fo], possession of' the land to hold according to 
4 the terms of the intended conveyance, and issue a writ of 
5 seizin as in a real action, under which the plaintiff having 
6 obtained possession shall hold the premises as effectually as 
7 if conveyed in pursuance of the decree i or the court may 

(a) 12, Me. 474. 13, Me. 424. 19, Me. 137. 26, lIIe. 397. 

'~That COll tracts 
for "ille of goods 
mus.t be in 
writing. 

n. S" c 136, ~ 4. 

\Vhen spedne 
performance of a 
cOlltmct may be 
enforced, &c. 

n. S., c. 136, 
§ 5, 6. 

What decreo to 
bo made, &c. 

n. S., c. 136, 
~ 7, 8. 

Enforcement of 
the decree, &c. 

n. S., c. 136, 
§ 9, 10. 
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Provision in case 
oI tho death of 
the obligorbofors 
conveyance. 

R. S., c.l36, 
~ 11. 

Administrator of 
the contractor 
may petilion for 
authority to 
make 
conveyanco. 

R. S., c. 136, 
Ii l~. 

Who may enter 
into recogni
zance. 

R. S., c. 137, \\l. 

Form of 
recognizanco. 
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8 enforce their decree by any other process according to 
9 chancery proceedings. 

SECT. 9. If the person entitled to such conveyance dies 
2 before bringing his suit, or the conveyance is completed, or 
3 such seizin and possession are obtained, his heir devisee or 
4 other person entitled to the estate under him may bring and 
5 prosecute such suits, and shall be entitled to the conveyance, 
6 or seizin and possession in like manner as the obligee. 

SEC'l'. ] O. If the party, to whom any such conveyance was 
2 to be mado or those claiming under him do not commence a 
3 suit as before provided, and the heirs of the deceased party 
4 are under age, or otherwise incompetent to convey the lands 
5 contracted for, the executor or administrator of the deceased 
6 may file a bill in equity in the supreme judicial court setting 
7 forth the contract and circumstances of the case; whereupon 
8 the court by their decree may authorize such executor or 
9 administrator to convey the estate in the manner the 

10 deceased, should have done; and such conveyance shall be 
11 deemed a performance of the contract, on the part of the 
12 deceased, so as to entitle his heirs executors or administra· 
13 tors to demand a performance thereof on his part. 

(JBnallrQ:en." It i~. 

RECOGNIZANCES FOR DEBTS. 

Sect. 1. \Vho may enter into rccognizance. 
2. FOl'lll of recognizance., 
3. The justicc aftcr recording it, to deliver it to the creditor. 
4. May be filed Rnd recorded with clerk of the courts; who may issue and re

new exeeutiou thercon, to be cxecutcd by all propel' officers. 
5. When not to run against the lands or body of the debtor. 
6. Administrator of creditor may take out exccution; if debtor dies, 01' after 

three years, action of debt may be brought as on a judgment. 
7. Consequence, if one of several debtors 01' creditors die. 
S. Remedy, if execution is wrongfully issued. 

SECT. 1. Any person legally capable may enter into recog-
2 nizance to pay a debt, as herein proyided; and thereby 
3 subject his goods and estate or his person to be taken iu 
4 execution. 

SECT. 2. Such recognizance may be taken before any jus-
2 tice of the peace, and shall be in substance as follows: 
3 I, A. B., of --, in the county of --, do owe unto C. D., 
4 of --, in the county of --, the sum of --, to be paid to 
5 the said C. D., on the -- day of -- i and if I fail to pay 
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6 said debt at the time aforesaid, I will and grant, that the 
7 said debt be lcvied of my goods and chattels lands aud ten-
8 cments and in want thereof upon my body. 
9 In testimony whereof, I have hereto set my hand and seal 

10 this day of , in the year ---
SECT. 3. Aftcr such recognizance is signed sealed and ac-

2 knowledged before said justice and his certificate thereof is 
3 annexed, it shall be delivered to the creditor; and the jus-
4 ice shall keep a record of all recognizances takcn by him. 

SEC1'.4. If the debt is not paid at thc time appointed, the 
2 creditor may deliver the recognizance to the clerk of the court 
3 of the county where takcn, who shall record it in a book kept 
4 for that purpose and place it on the filcs of the court; and 
5 at any time within threc years after the debt becomes due, 
6 without any order of court he may issue an exccution thereon 
7 including all interest due by the terms of the recognizance 
8 varying the form of the exccution accordingly, to be renewed 
9 by the clerk served and executed by all proper officers as any 

10 other execution. 
SECT. 5. If the sum originally due on such recognizance 

2 does not cxcecd twenty dollars, execution shall not be issued 
3 against the lands of the debtor; and if the sum is less than 
4 ten dollars, it shall not be issued against his body. 

SEc'r. 6. If the creditor dies before the debt is fully paid, 
2 his executor or administrator may rencw such execution in 
3 his own name; and if the debtor dics, no execution shall 
4 issne of course, but the creditor in that case, and also after 
5 the expiration of thrce years from the time of paymcnt in the 
6 recognizance, may have an action of debt as in case of judg-
7 ment. 

SECT. 7. Where there are several debtors or creditors, and 
2 one or more of them dies before the debt is paid, the rights 
3 of the surviving creditors and the obligations of the surviv-
4 ing debtors shall be the same as in case of a judgment. 

SECT. 8. Any person injurcd by the suing out or scrvice of 
2 any such execution shall have his remedy by writ of audita 
3 querela or otherwise, as in case the execution had been sued 
4 out upon a judgment. 
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R. S., c. 137, ~ 3. 

May be filed and 
recorded with 
clerk of the 
courts, &c. 

R. S., c. 137, 
~ 4, 5, 6, 7. 
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R. S., c. 137, 
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R. S., c. 137, 
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()]na:il.~ten· 11113. 

RELIEF OF POOR DEBTORS. 

ARRESTS AND DISCLOS"CllE:'; OX )IESNE rltOCESS. 

Sect. 1. No arrest on llleBl1C process, on contract, except \ .... he1'e specially pl'o-yidcd. 
2. Debtor about to leave the state mal' be arrcstee] in certain cascs. 
3. Disclosure on such al'l'es t. 
4. Notice thereof to be given to the plaintiff. 
6. Mode of maIling disclosure. 
6. Justices lllUY adjourn. 
7. Alljudication of justices; cffecl of discharge. 
S. Lien on property di,closed, how prcseryed. 
9. Arrcsts allowed in actions not founded on contracts. 

10. Dcfendant mal' in all cases disclose on return of wri\. 
11. Effect thereof; lien c'n property discloscd. 
12. Certificate of real esta te disclosed to be filed in registry of deeds. 
13. How to preserve lien on personal estate. 
14. Disclosurc on mesne process by consent of parties. 
16. Execution to issue aJainst the bodYl unless there is a disclosure and discharge. 
16. Certain property, which cannot be come at to be attached, to be delivered up 

on disclosure. 
17. Persons arrested mal' give bond to disclose in a certain time after judgment. 

ARRESTS AND Il\IPRISON1\lENT ON EXECUTION, 'AND DISCLOSURES THEREON; OR 

AFTEIt JUDGilIENT, 

IS. No arrest on execution if debt is less than ten dollars. 
19. Arrests in other ~ases, and mode of release. 
20. Dond may be given on such arrest; condition and effect thereof. 
21. Application by a debtor under bond or imprisoneu., to a justICe for privilege of . 

poor debtor's oath. 
22. Justice to appoint the time and plllec and cite the creditor. 
23. Citation, how scrvcclo 
24. Examination before two justiccs of thc quorum. 
25, 26. Mode of cxamiuation. 
27. Whcn thc justices may admiuister the oath. 
28. Form of the poor debtor's oath. 
29. Certain property disclosed, which cannot be come at to be attached, may be 

appraised off to the crcditor. 
30. Creditor may accept it within thirty days. 
31. Form of justice's ccrtificate of administration of oath. 
32. Effect of such certificate. 
33. Preservation of crcditor's lien on rcal estatc disclosed. 
34. Lieu on personal estate disclosed; consecluences if debtor or any person 

transfers 01' conceals it~ 
35. Proceedings if dE'otor has given bond on lllcsnc process. 
36. Debtor in such case may go at large tllirtl' days during the lien on the property 

discloscd. 
37. Effcct of creditor's election to arrest on cxecution or othcrwise. 
38. Bond talten on execution to be rcturnecl therewith, for benefit of creditor. 
39. Amount recoverable thcrcon, if forfcited. 
40. In all actions upon a debtor's bond, if it appcars that such debtor has disclosed, 

and taken poor debtor's oath, the plaint.iff to rccovcr only actual damage. 
41. Thc new judgmcnt on any such uond to operate as discharge of the old judg-

l11ent as far as it goes. 
42. Persons incompetcnt as witnesses may take the poor debtor's oath. 
43. Costs for creditor if debtor is not discharged. 
44. Discharge of debtor's body, no discharge of debt. 

GENERAL PROVISIONS APPLICAllLE TO CERTAIN CASES OF ARREST AND UIPRISONMENT. 

45. Bond to be valid, thongh uot taken for the exact amount. 
46. Right to bail not impaired. 
47. Limitation of suits on bond. 
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Sect. 48. Manner of selecting the justices to take the disclosure; if two do not agree, OHAP. 113. 
they Illay select a third, and majority decide. 

49. \Vhen the creditor delays to select a justice, the justice selected by debtor 
may adjourn. \ 

50, 51. Liability of a debtor if he discloses ralsely. 
52. Liability of persons aiding in fraudulent conccrrlment or transfer of property. 
5a. Persons arrested for tuxes, en tilled to the privilegcs of this chapter. 
54. Variation in the form of the oath and certificate in such case. 
55. Privileges extended to collectors and other officers, arrested for taxes com-

mittcel to them. 
56. Disability of persons cOlllmitted for willful trespass. 
57. Service of a citation on a rOl'pOl'atioll creditor. 
58. Prison kcepcr may require the creditor to support the debtor. Speeial pro-

vision, if committcel on several precepts. 
59. Adjustment of price of articles furnished to prisoner. 
60. Ojtation to onc of several joint creditors sufficient. 
61. Effect of yoluntary release by-creditor, from arrest on execution. 
62. Officer may indorsc such release on the execution, and then levy the execu

tion on property. 
63. How judgment Illay be kcpt in force, after snch release. 
640. Judges a f municipal and police courts may act as justices of the quorum. 

rnOVISIONS REI,A'l'ING TO DEBTORS TO THE STATE. 

65. Such debtor may apply to a justice of the supreme court. 
66. Noticc to be giyen to county attorney, or attorney general. 
67. Proceedings and power to release the elebtor. 
68. Justice may discharge him or the debt, on payment or security for a part.. 
69. Jailer to comply with decision of judge. 
70. Adjudication to bc entered on the record. 
71. Same power yested in the coun ty commissioners. 
72. Application by such debtor to take the poor debtor's oath, and citation to the 

county attorney. County attorney to attend. 
73. Oaths and certificates in such cases. 

Arrests and disclosures on mense process. 

SECT. 1. No person shall be arrested on mense process in 
2 a suit on contract express or implied, or on any judgment 
3 founded on such contract, except as provided in the follow-
4 ing section; and the writ or process shall be so varied, as 
5 not to require the arrest of the defendant. 

SECT. 2. Any person, a resident within this state or not, 
2 may be arrested and held to bail or committed to prison on 
3 mesne process on a contract express or implied, when the 
4 sum demanded amounts to ten dollars, or on a judgment 
5 founded on contract, when the debt originally recovered and 
6 remaining due is ten dollars or more exclusive of interest on 
7 such judgment, wben he is about to depart and reside beyond 
8 the limits of this state with property or means of his own 
9 exceeding the amonnt required for his immediate support, if 

10 the creditor his agent or attorney makes oath Lefore a jus-
11 tice of the peace to be certified LJ' such justice on said pro-
12 cess, that be has reason to believe aud does believe, that 
13 such deLtor is abollt so to depart and reside and to take 

No arrest on 
mesne process, 
on contract, &c. 

R. S., c. 148, ~ 1. 

Dehtor about to 
leave the state 
may be arrested 
in certain cases, 
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CHAP. 113. 14 with him property or moans as aforesaid, and that the de-
15 mand or principal part thereof amounting to at loast ten 

R. s., c. 148, § 2. • 

Disclosure on 
Buch arrest. 

16 dollars IS due to him. (a) 
SECT. 3. On the arrest or imprisonment of any debtor by 

2 virtue of the preceding section, on request to the officer or 
3 jailer who has him in custody, he may be taken before two 
4 disinterested justices of the peace and quorum to he selected 
5 as' provided in the forty-eighth section to disclose the actual 

R. s., c. 148, § 3. 6 state of his affairs. 

Notice thereof to 
be given to the 
plaintiff. 

SEC'I'. 4. Previous to the disclosure he shall gi,e due notice 
2 to the creditor his agent or attorney of his intention and of 
3 the time and place for said disclosure, that the creditor agent 
4 or attorney may be present and select one of the just.ices 
5 and be heard thereon; such notice shall not be less than one 

R. s., c. 148, § 4. 6 day for every twenty miles travel exclusive of Sundays. 

Mode of malting 
disclosuro. 

SECT. 5. If the debtor makes a full disclosure at the ap-
2 poin ted timo and place to the satisfaction of said justices of 
3 the actual state of his affairs and of all of his estate property 
4 rights and credits in posscssion expcctation or reversion, 
5 and answers all proper interrogatories in regard to the same, 
6 and signs and offers to make oath to the truth of his said 
7 disclosure and answers before the justices, they shall admin-
8 is tel' to him such oath and may hcar such further and proper 

R. S., c.148, § 5. 9 evidence, as may be offered upon either side. 
JU8tices may 
adjourn. 

SECT. 6. The justices may adjourn from time to time if 
2 they see cause i and if either of thc justices is not present 
3 at the adjournment, the other may adjourn to another time, 
4 but no such adjournment or adjolll'l1ments shall exceed thrce 

R. s., c. 148, § 6. 5 days in the whole exclusive of Sundays. 
Adjudication of 
justices; effoct 
of discharge. 

SECT. 7. On such examination the justices may discharge 
2 the debtor from arrest and imprisonment, or remand him 
3 into the custody of the jailer or other officer, as the case 
4 requires i and in case of such discharge no execution issuing 
5 on the judgmcnt in the suit or process shall run against the 

R. s., c.148, p. 6 body of the debtor. 

Lien on property 
disclosed, how 
preserved. 

SECT. 8. All attachable propcrty disclosed by the exami-
2 nation, or so much as the creditor designates to satisfy his 
3 demand, shall be held as attached from the time of the dis-
4 closure until thirty days after final judgment, as in other 
5 cases of attachment i and the officer shall make return thereof 
6 on the writ or process certifying the fact that the property 
7 was so disclosed i and if it is real estate, shall certify the 

Ca) 10, Me. 398. 20, Me. 4G5. 28, ~Ie. 45. 38, Me. I28. 
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8 same to the register of deeds as provided in section thirty 
9 of chapter eighty-one; and if the creditor requires it, at any 

10 time before final judgment the officers shall take into his cus-
11 tody ally part of the personal property so disclosed sufficient 
12 to secure the demand and hold it as in other cases. 

SEC'l'. 9. In all actions not founded on contract or on a 
2 judgment on such contract the original writ or process shall 
3 run against the body of the defendant, and he may be thereon 
4 arrested a,nd imprisoned, or give bail as provided in chapter 
5 eighty-five. 

SECT. 10. -When any person is serl'ed with an original 
2 writ or other mesne process founded on such contract or 
3 judgment in auy other mauner than by arrest of the body, at 
4 auy time before final judgment he may appear before the 
5 conrt or justice, before whom such writ or process is pend-
6 ing, or before a disinterested commissioner or commission-
7 ers, appointed by said court or justice, and submit himself 
8 to examination; and such court justice or commissioner after 
9 gidng like notice of the time and place of hearing, as pro-

10 vided in the fourth section shall take the disclosure of such 
11 person; and the like proceedings shall be had before such 
12 court justice 01' commissioncr as is provided in the Mth and 
13 sixth sections and with like elJect, 

SECT. 11. On such examination the court justice or com-
2 missioner except as is provided in the sixteenth section may 
3 determine, that the execution on the judgment recovered in 
4 the suit shall run agaiust the property only of the defend-
5 ant, or otherwise as justice may require on the facts so dis-
6 closed or proved; and all attachable property so disclosed 
7 from the time of the disclosure shall be held attached as pro
S vided in the eighth section, and subject to the provisions of 
9 the two following sections. 

SECT. 12. If the disclosed property is real estate, the court 
2 justice or commissioner shall deliver to the plaintiff a certif-
3 icate thereof stating the names of the parties and the amount 
4 of the claim in the writ, which the plain tiff shall file with the 
5 register of deeds for the county or district where the estate 
6 is situated within five days after the date thereof; and the 
7 register shall enter and file the same as returns of officers 
8 making attachments on real estate, and be entitled to the 
9 same fees from the plaintiff. 

SECT. 13. If personal estate liable to attachment is dis-
2 closed, and the plaintiff makes application and states that 
3 he is apprehensive that said property may be removed or 

23 IX 
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4 concealed, so that it cannot be taken on execution, the court 
5 in term time, or any justice thereof in vacation, or the justice 
6 of the peace Lefore whom the suit is pending, may issue an 
7 order duly signed directing any officer authorized to serve 
8 processes in the suit to take such property into his custody 
9 and hold it as if originally attached; and such officer shall 

10 execute the same accordingly. 
SECT. 14. At any time before or after the return day of any 

2 such writ or process the parties to, the suit by a written 
3 agreement may appear before any jnstice of the peace and 
4 quorum in the county where th'e snit is pending; and the de-
5 fendant shall make the disclosures and submit to the exami
(3 nation and proceedings required in the tenth section, and 
7 the record thereof shall be returned to the court or justice 
8 before which the suit is pending before final judgment; where 
9 the proceedings shall be the same, as if the disclosure had 

10 been before a commissioner appointed for the purpose. 
SECT. 15. If no such disclosure and examination are made 

2 before final judgment, or if the result of sllch disclosure and 
3 examination is adverse to the defendant's right to exemption 
4 from arrest, the execution shall run against his body. 

SECT. 16. If on the disclosure and examination of any 
2 debtor pursuant to the fifth and tenth sections before final 
3 judgment it appears, that he possesses or has in his power, 
4 01' with intent to protect the same from his creditors has 
5 assigned secreted or otherwise disposed of any bank bills, 
(3 notes) accounts, bonds, other contracts, or property not ex-
7 empted from attachment, but which cannot be come at to be 
8 attached from its nature or otherwise, the debtor if under 
9 arrest shall not be released, nor I:)ha11 his person be exempted 

10 from arre§t on execution issued on the judgment recovered 
11 in such suit, unless he assigns and delivers to such person, as 
12 the examining magistrate court or cOlllmissioners appoint, 
13 all such property, or so much of it as they adjudge sufficient 
14 security for the creditor, to be held by him under the direc-
15 tion of the court or justice before which the suit is pending 
1 G in trust for the parties, that it may Le applied and appropri-
17 ated as provided in sections twenty-nine and thirty. 

SECT. 17. When any person is anes ted or imprisoned on 
2 mesne process in a civil action, he lllay be released, by giv-
3 ing bond in double the sum for which he is arrested 01' 

4 imprisoned to the plaintiff with surety, or sureties to his 
5 acceptance, 01' approved by two justices of the peace and· 
6 quorum of the county where the arrest or imprisonment is 
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7 made; said justices to be selected in the manner prescribed 
8 in the forty-eighth section; and, if they disagree, the same 
9 proceedings shall be had as are there directed, and a majority 

10 shall decide on the sufficiency of the surety or sureties; the 
11 bond to be conditioned that within fifteen days after rencli-
12 tion of judgment, or after the adjournment of the court in 
13 which the judgment it rendered, he will notify the creditor 
14 his agent or attorney to att,end at a certain place in the 
15 county at a time not more than thirty nor less than fiftcen 
16 days after such notice for the purpose of disclosure and ex-
17 amination and that he will then and there submit himself to 
18 examination, and make true disclosure of his business affairs 
19 and property on oath, and abide the order of the justices 
20 thereon, and if the officer serving the writ takes such bond, 
21 he shall retnrn it to the court or justice where the snit is 
22 pending. 

ARTICLE II. Arrests and imprisonment on e.~·ecution, and dis

closures thereon, or (titer judgment and ~t!'ect thereof. 

SECT. 18. No person shall be arrested on an execntion 
2 issued on a judgment in any suit founded on a contract 
3 express or implied, where the debt is less than ten dollars 
4 exclusive of costs; or in any suit founded on any prior judg-
5 ment on contract, where the amount of the original debt 
6 remaining due is less than ten dollars exclusive of costs; 
7 and the form of the process shall be varied accordingly. 

SECT. 19. ' In all other cases, except where express pro-
2 vision is by law made to the con trary, executions shall run 
3 against the body of the judgment de btor; and he JIlay be aI'-
4 rested and imprisoncd thereon for the purpose of obtaining 
5 a discovery of his propcrty wherewith to satisfy the same 
6 as hereinafter stated; and he may on request to the officer 
7 having him in cl1stody be taken before two disinterested jus-
8 tices of the peace and quorum to disclose the actual state of 
9 his affairs. The said justices shall be sclected in the man-

10 ner provided by law, and the proceedings before them inmak-
11 ing snch disclosure and dctermining the resnlt thereof shall 
12 be subject to the provisions and regulations contained in 
13 the fourth, fifth, sixth, seven th and eighth sections and also 
14 to the provisions contained in the twenty-ninth and thirtieth 
15 sections. Such debtor shall not be required to give any 
16 bonds for his release from arrest, and if the creditor his 
17 agent or attorney lives in the same town or city in which he 
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OHAP. 113. 18 is arrested, it shall not be necessary to give more tlmn 
R. S., c. 148, 
§ 19. 
1856, c. 256. 

Bond may bo 
given on such 
arrest, &c. 

19 twenty-foUl' hoUl's personal notice of the time and place for 
20 attending to snch disclosure. 

SECT. 20. When a debtor arrested or impl'isoned on exe-
2 cut ion issued on a judgment on a civil suit gives bond to the 
3 creditor with sufficient surety or sureties approved in writ-
4 iug by the creditor, or by two justices of the peace and quo-
5 rum of the county where the arrest is made, selected in the 
6 maunerprescribed in the forty-eighth section, and if they 
7 disagree, the same proceedings shall be had as there directed 
8 and a majority shall decide on the sufficiency of the surety 
9 or sureties, in double the sum for which he is so arrested or 

10 imprisoned, conditioned, that he will within six months 
11 thereafter cite the creditor before two justices of the peace 
12 and of the quorulll and submit himself to examination and 
13 take the oath prescrilJ0d in the twenty-eighth section of this 
14 chapter, pay the debt interest costs and fees arising in said 
15 execution, or deliver himself into the custody of the keeper 
16 of the jail into which he is liable to be committed under the 

~2~" c. 148, 17 said execution, he shall be released from his said arrest or 
1848, c. 85, ~ 6. 18 imprisonment. (a) 

Application by a 
debtor under 
buud ur 
imprisoned, &c. 

R. S., c. 148, 
§ 21. 

Justice to 
appoint the 
time and place 
and cite the 
creditor. 

R. S., c. 148, 
§ 22. 

Citation, how 
served. 

SECT.21. Any debtor, who has given bond pursuant to 
2 the provisions of the seventeenth and twentieth sectiollS 
3 within the time limited by his bond, and any person in prison 
4 by force of an execution in a civil suit, may apply in writ-
5 ing to any justice of the peace of the county in which heis 
6 arrested or imprisoned claiming to have the privilege and 
7 benefit of the oath authorized by the twenty~eighth section; 
8 or if the debtor is imprisoned the keeper of the jail if the 
9 debtor rcquests him shall make such application in. his 

10 behalf. 
SEc'r. 22. The justice shall thereupon appoint a time and 

2 place for the examination of the debtor, and give notice to 
3 the creditor by a citation under his hand and seal to be 
4 served and returned by any officer qualified to serve any 
5 civil process betwecn the same parties. (b) 

SECT. 23. The citation shall be served on the creditor by 
2 reading it to him, or by leaving an attested copy thereof at 
3 his last and usual place of abode, or by giving him an at-
4 tested copy thereof in hand, fifteen days at least before the 
5 time appointed for the examination, if the creditor is alive 

(a) 20, lIIe. 465. 21, IIIe. 385, 430. 24, Me. 451, 546, 551. 36, lIIe. 419. 
(b) 10, Me. 334. 17, !\le. 96, 398. 18, Me. 120. 32, lIle. 27. 35, Me. 158. 
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G and within the state; otherwise it shall be served in like CRAP. 113. 
7 manner on the person who was his attorney in the suit, tho 
8 cxecutor or administrator of a deceascd crcditor, or some 
9 known authorized agent; and if no such representative can 

10 be found in the state, a copy of the citation shall ,be left in It. S., c. 148, 
, ~ 23. 

11 like time with the clerk of the court or magistrate, from 1842, c. 31, §l9. 

12 whom the exccution issued. 
SECT. 24. The examination shall be before two disin-

2 teres ted justices of the peace and quoriJlll for the county, 
3 who shall have power to adjourn as provided in section six. 

SECT. 25. The justices shall examine the citation and re-
2 turn, and if found correct shall examine thc debtor on his 
3 oath concerning his estate and effects and the disposal 
~ thereof, and his ability to pay the debt for which he is com-
5 mit ted ; and hear any other legal and pertincnt evidence ad-
6 duced by thc debtor or creditor. (a) 

SECT. 26. Thc, creditor may propose to the debtor any 
2 interrogatories pertinent to the inquiry, and if the crcditor 
3 requires it they shall be answered ill writing and thc answers 
4 signcd and sworn to by the debtor; and the creditor may 
5" have a copy of the interrogatories and answers certified by 

, 6, the justices on paying therefor twelve cents a page. 
SECT. 27., If upon such examination and the hearing of 

2 such evidcnce the justices arc satisfied that the debtor's dis-
3 closnre is true, and they do not discover any thing therein 
4 inconsistcnt with his taking the oath set forth in the ncxt 
,5 section, they may administer it to him. 

SECT. 28. The oath shall bc in the form following: 
2 I, ---- do solemnly swear, (01' affirm) that I haye not 
3 any estate real or personal, in possession, reversion or remain-
4 d\lr, except the goods and estate expressly exempted by stat-
5 ute from attachment and execution and the property I have 
6 now disclosed; and that I have not since the commencement 
7 of this suit, or the time when the debt or cause of action or 
8 any part thereof on which this suit was brought was con-
9 tracted by me, directly or indirectly sold, loaned, lcased, or 

Examination 
beforo two 
justices of the 
qnornm. 
R. S., c. 148, 
§ 24. 

Mode of 
examination. 

R. S., c. 14B, 
§ 25. 

Snme subject. 

n. S., c. 148, 
~_2G. 

Whon the 
jl1:'tiee~ may 
aduJiuil:itel'tIte 
oath. 
n. S., c. 148, 
~ 27. 

Form ortlIe 
poor debtor's 
oath. 

10 other~ise disposed of, 01' conveyed or entrusted to any per-
11 son or persons whomsoever) all or any part of the estate real 
~f Qr personal, whereof I have been the lawful owner or pos
,13 sesso1',with any intent or design to secure the same, 01' to re-
14 ceive 91' expect any profit advantage or benefit therefrom to 
1:5, mYrlelf, or others) with an intent or design to defraud any of 

Ca) 2,1, Me. 509. 
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my creditors. So help me God; (or this I do under the 
pains and penalties of perjury, if the debtor affirms.) (a) 

OHAP.113. 16 
R. s., c. 148, 17 
\\ 28. 

SECT. 29. ,Yhcn from the disclosure of any debtor arrested 
2 or imprisoned on execution it appears, that he possesses or 
3 has under his control any bank bills, notes, accounts, bonds, 
4 01' othcr con tracts, or property, not expressly exempted by 
5 statute from attachment, which canuot be come at to be at-
6 tached, and if the credi tor and debtor cannot agree to apply 
7 the same in part or fnll discharge of the debt, the justices 
8 before whom the disclosUl'e is made shall appraise and set 
9 off such property or enough of it to satisfy the debt cost and 

Certain property 
dbclosed, which 
cannot be come 
at to he 
nttached! mny 
be apprmsod off 
to the creditor. 

R. S., c. 148, 
~ 29. 
1848, c. 85, \\ 5. 

Creditor may 
accept it within 
thirty days 

R. S., c. 148, 
\\ 30. 

Form of justice's 
certificate of 
administration 
of oath. 

10 charges; and the creditor or his attorney if present may se
II lect the property to be appraised. If the creditor accepts 
12 thereof it may be assigned and delivered by the debtor to 
13 the creditor and applied in satisfaction of his demand in 
14 whole or in part. If any particular article of prop81'ty thus 
15 appraised and sct of I and nccessary and convenient to be 
16 applicd in satisfaction of the execution exceeds the amoutit 
17 or balance due thcreon, aud is not divisible in its nature, .the 
18 creditor may takc it on advancing to the debtor the overplus 
19 or securing the same to thc satisfaction of the justices;. (b) 

SECT. 30. If the creditor is abscnt, or does not aCCelJt the 
2 samc as aforcsaid, the dcbtor shall deposit with the justices 
3 an assignment in writing, to thc creditor of all thepro'lJerty 
4 thus appraised and set off; and the justices shall make a 
5 record of such proceedings and cause the property so dis-
6 closed to be safely kept and secUl'ed for the term of thirty 
7 days thereafter, to be delivered to the creditor with the 
8 assignment on demancl within that time. If not so demal1d~d, 
9 they shall be returned to the debtor. 

SECT. 31. After administeriug the oath to the debtor a~d 
2 the property so disclosed is duly secured, the justices shall 
3 make out and deliver to the debtor a certificate un del' their 
4 hands and seals in the form following: 
5 STATE OF MAINE. 
6 ,ss. To the sheriff of the county of , or his 
7 dcputy, and to the keeper of the jail at--, (or to! any c~r-
8 oner or constable.) 
9 [L. s.] We, the subscribers two c1isinterestec1 justices:df 

10 [L. s.] the peace and quorum in and for said countlof 
11 , hereby certify, that -- a poor debtor arrested. oil 
12 a certain execution issllcd by (here insert the llahleiand stylb 

(a) 25, Me. 423. 20, ilIe. 200. 27, Me. 49. (0) 24, Me. 123. 28, Mo. 310. 29, IIle. 368. 
32, Me. 458. 36, Me. 494, 589. 38, Ilie. 122; 215. 
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13 of the cOllrt, or of the justice of the peace, and the amount 
14 of the judgment, and date of the judgment and execution,) 
15 and committed to the jail a~ -- aforesaid (or enlarged on 
16 giving bouds to the creditor as the case may be,) hath caused 
17 --, the creditor to be notified according to law of his the 
18 said debtor's desire of taking the benefit of the one hundred 
19 thirteenth chapter of the revised statutes; that in our opin-
20 ion he is clearly entitled to have the oath prescribed in the 
21 twenty-eighth section of said chapter administered by us, 
22 and that we have, after due caution to him administered said 
23 oath to him. 
24 Witness our hands and seals, this -- day of --, in 
25 the year --. 
26 
27 

-- --, ~ Justices of the peace and 
-- --, 5 of the q norum. (Ct) 

SEOT.32. The debtor on delivering the certificate to the 
2 prison keeper or filing it in his office if imprisoned shall be 
3 set at liberty so far as relates to the execution; and his body 
4 forever after shall be free from arrest thereon, and on every 
5 subsequent execution issued on the judgment or on any other 
6 judgment founded thereon, except as provided in sections 
7 thirty-four, fifty, and fifty-one. 

SEOT. 33. When a debtor in execution discloses before 
2 two justices of the peace and quorum as herein provided 
3 any real estate liable to be seized on execution, the justices 
4 shall give the creditor a certificate thereof therein stating 
5 the names of the parties and the amount of the execution; 
6 and the creditor shall have a lien thereon for thirty days 
7 thereafter, if he files the certificate with the register of 
8 deeds of' the couuty or district wherc the rcal estate lies 
9 within five days from the date of the disclosure; and the 

10 register shall enter and file the same as mentioned in section 
11 twelve. 

SEOT.34. If the debtor discloscs any personal estate liable 
2 to be seized on execution, the creditor shall have a lien for 
3 thirty days thereon, or so much thereof as the justices in 
4 their record judge necessary; and if the debtor transfers 
5 conceals or otherwise disposes thereof within said time, 01' 

6 suffers it to be done, or refuses to surrender it on demand 
7 of any propel' officer having an execution on the same judg. 
8 ment, the debtor shall receive no bencfit from the certificate 

(a) 18, Me. 340. ]9, Mo. 265, 452. 26, Mo. 444. 27, Me. 153, 174. 30, Me. 347. 31, Mo. 50. 
33, Me. 500. 34, Me. 230. 
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9 described in section thil'ty-one; and the creditor may recOVer 
10 against bim or any person fraudulently aiding or abetting in 
11 sucb transfer concealment .01' disposal double the amount 
12 dne on said execution in an action on the case; and any 
13 cxecution on a judgment in such action shall run against 
14 the body of the debtor and other persons so aiding and abet-
15 ting; but the payment of such judgment shall be a satisfac-
16 tion of the original debt. 

SECT. 35. Any debtor, who has given bond as provided in 
2 section seventeen, after judgment may apply to a justice of 
3 the peace of the county where he was arrested, and the jus. 
4 tice shall issue a citation to the creditor his agent or at-
5 tomey; and an examination and disclosure may be had 
6 before two justices of the peace and quorum within the time 
7 specified in the bond; and the same proceedings shall be 
8 had, and the same results follow, as in case of a debtor dis-
9 closing after alTest or imprisonment on execution, except as 

10 mentioned in the following section. 
SECT. 36. If the debtor on such exam;.nation does not en· 

2 title himself in the opinion of the justices to the benefit of 
3 tbe oath prorided in section twenty-eight, and it appears that 
4 the debtor at the time of the examination has any real or 
5 personal estate liable to attachment, or has other property 
6 such as is described' in section twenty-nine, the justices shall 
7 permit him to go at large upon the bond so given during the 
8 thirty days the creditor's lien exists on the property dis· 
9 closed; and during that time the creditor may arrest the 

10 debtor on executioll, or enforce his lien on the property, at 
11 his election. 

SECT. 37. If the creditor elects to arrest the debtor within 
2 the thirty days, and the officer having the execution returns 
3 that the debtor is not found, his bond shall be forfeited, and, 
4 on judgment thereon execlltion shall issue for the amount of 
5 judgment in the original suit and interest thereon. If the 
6 debtor is not arrested within that time and does not avoid 
7 al'l'est, his person shall be forever dischargec1 from arrest on 
8 any execution issued 01' founclec1 on such jUdgment. 

SECT. 38. Eve!'y officer serving an execution and taking a 
2 bonc1 as providec1 in the twentieth sectioll shall return the 
3 bond therewith for the benefit of the creclitor, who may 
4 receive the same on filing a copy thereof with the clerk: of 
5 the court judge, or justice to whom such execution and bond 
6 is returned. He lllay also receive from the prison keeper 
7 any such bond in his hands on the like terms. 
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SECT. 39. If the debtor fails to fulfill the condition of any OHAP. 113. 

2 such bond, it shall be forfcited, and judgment in any suit 
3 thereon shall be rendered for the amount of the exccution 
4 and costs and fees of service with interest on the same 
5 against all the obligors; and a special judgment also ren-
6 dered against the said principal debtor for a further sum 
7 equal to the interest on the same at the rate of twenty per 
8 cent. by the year after the breach of the bond. 

SECT. 40. In all actions commenced, or which shall here-
2 after be commenced in any court upon any bond given by a 
3 debtor to obtain his release from arrest on mesne process 
4 or on execution or warrant of distress for taxes, if it shall 
5 appear that prior to the breach of any of the conditions of 
6 such bond, the principal therein if arrested on illesne process 
7 or execution had legally notified the creditor, and if arrested 
8 on warrant of distress for taxes had legally notified the 
9 assessors of the town plantation or parish by whom such 

10 warraut was issued, and had been allowed by two justices 
11 of the peace and of the quorum of the county where the ar-
12 rest was made, having jurisdiction and lagally competent to 
13 act in the matter, to take and had taken in the case or upon 
14 the precept upon which he was arrested before such justices 
15 the oath prescribed in the twcnty-eighth section, the dam-
16 ages shall be assessed by the jury, if such be the request of 
17 either party; but if no such request be made, then by the 
18 court. The amount assessed shall be the real and actual 
19 damage, and any legal evidence upon that point may be in-
20 troduced by either party. In any such action the court be-
21 fore which the same may be tried may rcceive evidence to 
22 show that no service of the citation provided for by law was 
23 made upon the creditor or assessors, notwithstanding such 
24 evidence may contradict the record and certificate of the 
25 magistrate before whom such oath was taken. (ct) 

SECT. 41. If in any such action the whole amonnt due upon 
2 the execution or warrant of distress is recovered, the new 
3 judgment shall operate as a discharge of said execution or 
4 warrant of distress; if only a part is recovered, it shall ope-
5 rate as a discharge of such part. If the amount of damage 
6 is not more than twenty dollars, the plaintiff's costs shall not 
7 exceed a quarter part of the damage, notwithstanding the 
8 penal sum of the bond is more than twenty dollars. If the 

(a) 27, Me. 97. 30, Me. 157. 33, Me. 388. 36, Me. 240. 
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9 verdict 01' jndgment is, that the crcditor has snstained no 
10 damage, no cost shall he allowcd to cither party. 

SECT. 42. No debtor shall he precludcd fl'om taking any 
2 oath, prescribcd in this chapter fol' his relief on account of 
3 having been convicted of any crime or hcing otherwise dis-
4 qualified to testify as a witness in judicial proceedings; aud 
5 nothing heroin contained, except as provided in the thirty-
6 fOLll'th, fiftieth and fifty.first sections, shall pl'event any 
7 debtor, who fails to obtain his dischargc, from outaining a 
8 certificate for that reason at a future examination for the 
9 same debt. 

SEC1'. 43. If any dchtor fails jn his application for a dis-
2 charge from arrest or imprisonment, the creditor shall re-
3 cover his costs to he taxed as in actions hefore justices of 
4 thc peace; and the justices shall issue execntion therefor. 

SECT. 44. No release of any dehtor or prisoner under the 
2 provisions of this chapter shall affect or impair the right of 
3 the creditor to his dcbt or dcmand; but the same shall re-
4 main in full forcc against the property of the dehtor as if 
5 such release had not becn givcn. 

A.RTICLE III. General provisions and rules, applicable to cer
tain specific cases of arrest and imprisonment. 

SECT. 45. Whcn any officer holding a dehtor under arrest 
2 or imprisonment is required to take fl'om him any hond 
3 herein described, and from mistakc accident or misappre-
4 hension in fixing the penalty thereof it excceds or falls short 
5 of the snm required by law, the hand notwithstanding shall 
6 he -valid, and the officcr shall not be responsihle to either 
7 party heyond the actual damage. 

SECT.4G. Nothing herein contained shall impair the right 
2 of any pcrson to hail on mesne process. 

SECT. 47. No suit for the hreach of any hond herein author-
2 ized to be given shall be sustained, unless commenced within 
3 one year after the forfeiture; except that the provisions of 
4 sections one hunched and two and one hundred and tln'ee of 
5 chapter eighty-one shall he applicahle to such suit~. 

SECT. L18. One of the justiccs to hear a disclosure may be 
2 selected hy the dehtor, and the other hy the creditor his 
3 agent or attorney, and if at the time appointed he neglects 
4 or refuses or does not procure his atLendance, the other may 
5 be selectcd hy an officer having the debtor in charge, if not 
6 in chargc, hy an officer who might serve the precept on which 
7 he was .arrested. If' the justices do not agree, they may 
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8 select a third, and if they cannot agree on a third, he may CHAP. 113. 

9 be selected by an officer as aforesaid; and a majority may 
10 deQide. (a) 

SECT. 49. When the creditor neglects refuses or unreason-
2 ably del~ys to select a justice, the justice selected by the 
3 debtor may adjourn once, if he deems it necessary, not ex-

Wilen tile 
creditor delays 
to select a 
justice, &c. 

4 ceeding twenty-four hours, Sllndays excluded, to enable the 1846, c. 215, ~ 1 

5 debtor to procure the attendance of another jllstice. 
SECT. 50. When a debtor herein authorized or required 

2 to disclose on oath willfully discloses falsely, withholds or 
3 suppresses the trllth, the creditor may bring a special action 
4 on the case against him, whether he is criminally prosecuted 
5 or not, particularly alleging the false oath and fraudulent 
6 concealment of his estate or property, and on oath before 
7 some justice of the peace may declare his belief of the truth 
8 of the allegations in the writ and declaration, and the jllstice 
9 administering the oath shall certify the same on the writ; 

Liability of a 
dehtor if he 
dheloses 
falsely. 

10 and thereupon the debtor shall be held to bail, or in default R. s., c.148, 

11 thereof committed to jail to abide the judgment in the suit. §47. 

SEOT. 51. If the creditor prevails in the suit, jlldgment Same subject. 

2 shall he rendered against the debtor for douLle the amount 
3 of the debt amI clmrges on the former judgment; and the 
4 de btol' may be arrested and committed to prison on any exe-

5 cution issued on the jlldgment last recovered without any It. S., <).148, 

6 privilege of release or discharge, except by payment or the ~ 48. 

7 consent of the creditor. 
SECT. 52. Any person, who knowingly aids or assists a 

2 debtor or prisoner in a fraudlllent concealment or transfer 
3 of his property to -secure it from creditors and prevent its 
4 seizure by attachment or levy on execution, shall be liable 
5 in a special action on the case, to any creditor who sues 

Liability of 
persons aiding 
in fraudulent 
concealment or 
trallsfer of 
property. 

6 therefor, in double the amollnt of property so fraudulently It. S., ".148, 

7 concealed or transferred, but not to exceed double the amount § 49. 

8 of such creditor's demand. 

SEO'l\ 53. Any perst'h arrested 01' imprisoned by virtue of Porsons arrested. 

2 a warrant for the collection of a public tax shall be enti tIed ~~rtit;l:d·lo the 

3 h "1 ] l' t h bl" ] I privileges of thie to t e p1'1VI eges anCL SU )Ject 0 teo IgatlOlls UnCLeI' tIe pro-' chapter. 

4 visions of this chapter in all respects: as if arrested or COlll-

5 mitted 011 execution for debt, and for all the purposes of 
6 notice and other proceedin[s relating to the discharge from 

~ ~ R. S., c. 148, 

7 arrest 01' imprisonment of the person taxed, the assessors § 50. 

(a) 19, Me. 454. 23, l\le. 144,489. 24, Me. lGo, 19;',451. 27, ~Ie. 458. 28, l\le. 458. 30, Me. 
155. 30, Me. 155. 3~, l\Io. 335. 33, Me. 382. 36, Me. 110. 27, llIe 551. 
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R. S., c. 148, 
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support the 
debtor, &c. 

REVISION SECOND. 

8 Ly whom sl1ch warrant was issued shall be regarded as the 
9 creeli to rs. 

SECT. 54. In case of taking thc oath set forth, in the 
2 twenty-eighth section of this chapter, it may be varied by 
3 Stl bstitGting for the words, (I commencement of the suit," or, 
4 (I thc time when the debt or cause of action 01' any part 
5 thereof, on which this suit was brought, was contracted by 
G me," the following, II assessmcnt of the tax for which I have 
7 been arrested;" and for the words, (I any of my creditors," 
8 the following, "allY town plantation, or parish i" and the cer-
9 tificate of discharge shall be yaried, Ly subsLituting the words, 

10 II a warrant for taxes," for II execution," and II assessors" for 
11 (I creditors." 

SECT. 55. -When a constable collector or deputy sheriff is 
2 arrested 01' committed to jail for default on account of any 
3 taxes committed to him to collect, he shall be subject to the 
4 provisions and have the privileges of this chapter; and in 
5 all proceedings unclcr it the assessors assessing the taxes 
6 shaH be deemed thc creditors, and cOl'l'esponding verbal 
7 alterations shall be made in the oath and certificate of dis
S charge. 

SECT. 56. When in the trial of an action of trespass upon 
2 property the court jury or magistrate determines that such 
3 trcspass was committed wilIflllly, and rccord is made of the 
4 fact, and the samc is noted on the margin of the execution on 
5 such judgment, if the debtor is thereon arrested and com-
6 mittcd to prison, he shall not be entitled to give any bond 
7 provided in this chapter for his liberation; and if he applies 
8 to takc the oath described in section twenty-eight, no notice 
9 shall Le issued to the creditor till at least thirty days after 

10 his commitment. 
SECT. 57. When in any proceeding for the relief of a debtor 

2 under this chapter the creditor is a corporation, the citation 
3 may be served on any individual on whom the service of a 
4 writ could Le legally made, or onfilhe attorney of the C01'pO-
5 ration in the suit; but it shall not be necessary to extelld"the 
6 time of notice beyond the times hcrein mentioned. 

SECT. 58. When any person is committed to prison on 
2 mcsne process or execution, or having given Lond on execu-
3 tion to be dischargcd from anest or imprisonment delivers 
4 himself in to the custody of the jailer to save the condition of 
5 his bond shall make a "ritten complaint by him signed and 
6 sworn to stating;, that he is unaLle to support himself in 
7 prison and has not sufficient property to enable him to fur-
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8 nish security for his support, the keeper of the prison may 
9 require of the creditor his agent or attorney security for his 

10 support, in case he claims relief as a pauper; and unless the 
11 security is furnished within eight days after the request sat-
12 isfactory to the keeper, or money paid in advance from time 
13 to time as needed for the debtor's snpport, the keeper may 
14 release him; bnt when any debtor is committed on more than 
15 one execution at the same time, the keeper shall be entitled 
16 to pay for board only on the first execntion, and snch board 
17 shall be paid for equally by all the creditors, on whose exe-
18 cutions the debtor is committed i and the creditor fil'st com· 
19 mitting shall have a right of action against the other com· 
20 mitting creditors for their proportion of snch board; and if 
21 the debt.or committed on several execntions is discharged on 
22 the first, the jailer shall give a new notice to the creditor, on 
23 whose execution the debtor was next committed, of his lia· 
24 bility to pay for the support of such debtor as on the first 
25 execntion. (a) 

SECT. 59. In case of dispute abont the price of any articles 
2 furnished a prisoner confined for debt, the county commis· 
3 sioners may determine the same not in any case exceeding 
4 the amount specified in section nine chapter one hnndred and 
5 sixteen. 

SECT. 60. When notic,e is given by any jailer under the 
2 fifty-eighth section to the creditors, or by any debtor to his 
3 creditors of an intended disclosnre under the provisions of 
4 this chapter, and there is more than one creditor in the same 
5 suit, snch notice given to one of them, who is in the state, 
6 shall be deemed snfficient for all. 

RECT. 61. A.ny creditor, who has caused his debtor to be 
2 arrested or imprisoned on execntion, may discharge him 
3 therefrom by giving to the officer making the arrest or leav-
4 ing with the prison keepcr a written permission for the 
5 debtor to go at large i and such discharge shall not release 
6 the goods and estate of the debtor from the debt and costs; 
7 but his body shall be forever exempted from arrest or im-
8 prisonrnent on such execution or any process founded on the 
9 same judgment. 

SEC']'. 62. If the body of any debtor arrested 01' imprisoned 
2 on execution is released in any of the modes hereby author-
3 ized, the officer having such debtor in custody at any time 
4 after such release on the creditor's tequest shall indorse on 

(a) ~9, Me. 555. 36, Me. 399. 
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REVISION SECOND. 

5 the execut,ion a certificate of the fact and cause of such re-
6 lease; and if it is before tIle return day of the cxecution, not. 
7 withstanding tbe release it may be levied on the debtor's 
8 goods and estate; anel, if tbe return day is passed, it may be 
9 rencwed like otber executions, except that it shall not run 

10 against the debtor's body. 
,gECT. 63. IVbether such indorsement is made on the exe· 

2 cutious or not, the judgment 011 which it was issued may be 
3 revived or continued in force with the said exception by an 
4 action of debt or scire facias to be brought as in other cases 
5 of judgment. 

SECT. 64. The judge of any municipal or police court 
2 within his ,county sllall have the same powers, and be sub. 
3 ject to the like duties and obligations under this chapter, as 
4 any justice of the peace and q llorum in the same county. 

ARTICLE IV. Special provisions relat,zllg to debtors to the state. 

SECT. 65. Any person committed to jail in any county on 
2 execution wanant of distress or other final civil process for 
3 debt pena:ltyor costs due to the state may make application 
4 in writing to a justice of the supreme judicial court for 
5 relief, whether the court is in session or not; and on such 
6 applicatiou he shall appoint a convenient time and place to 
7 inquire into the circumstances of the petitioner. 

SECT. 66. Before a hearing thereon the justice shall give 
2 such notice as he thinks proper of the pendency thereof to 
3 the county attorney for the connty where the commitment is 
4 made or to the attorney general; and he shall attend the 
5 hearing in behalf of the state. 

SECT. 67. The jnstice shall consider all proper evidence 
2 offered on either side, and may rcquire the oath of the peti. 
3 tioner to all or any of the facts by him stated; and if satis-
4 fied that the prisoner is unable to pay any part of the amount 
5 due on the process, on which he is committed, may order his 
6 discharge from imprisonment having first administered to 
7 him, if he thinks Proper, an oath SUbstantially in the form of 
8 the oath prescribed by the twenty-eighth section. 

SECT. 68. If on examination it appeal's to the justice, that 
2 the prisoner is able to pay only a part of the amount due, 
3 he shall order his release froltl imprisonment and if he 
4 thinks it more for the interest of the state may order the 
5 whole debt to ue discharged upon his paying or securing 
6 such snm of money, or assigning to the state such securities 
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7 or other property, at such time and in such manner, to be OHAP. 113. 
8 deposited with such public officer, as he directs. 

SECT. 69. 'The prison keepee haying charge of the debtor Jailor to comply 
with decision of 

2 shall thereupon release him from confinement,or give him a judge. 
R. S., c. 148, 

3 full discharge from the demand on the terms prescribed. ~ 67. 

SECT. 70. If such proceedings are had when the supreme Adjudication to 

2 juc1icial court is not in session for the county, the justice ~~:;et~~:J. 011 

3 shall cause his adjudication and discharge to be entered of 
• R. s., c. 148, 

4 record as of the last preceding term of the court in the ~ 68. 

5 county. 
SECT. 71. The courts of county commissioners in their 

2 counties at a regular session, or a majority thereof in vaca-
3 tion, may exercise the same powers, and their proceedings 
4 shall have the like effect, on application made to them, as is 
5 provided in the six preceding sections. 

SECT. 72. Any person committed on execution as men-
2 tioned in section sixty-five, who is desirous of taking the oath 
3 prescribed in section twenty-eight, may make application to 
4 the jailer having him in custody, and the jailer shall apply in 
5 writing, in his behalf to a justice of the pcace, and the said 
6 justice shall thereupon issne a citation as prescribed in the 
7 twenty-second section dieected to the county attorney of the 

~8 county for which the commitmcnt is made; and the said cita-
9 tion shall be served anc1 returned, and proceedings thereupon 

10 lllay be had in the same manner and with the like effect, as 
11 in cases where notice is scrved on individual creditors or 

Same powers 
vested in the 

~~~~;Xssioners. 
R. S., c.148, 
~ 69. 

Application by 
such debtor to 
take the poor 
debtor's oath, 
&c. 

12 their attorneys; and the county n,ttorney on such notice R. s., c. 148, 

13 shall attend by himself or some competent substitute at the pO,71. 

14 time and place as attorney for the state. 
SECT. 73. Upon such exn,mination the justices of the peace Oalhs and 

f I =1 • certificates in 2 and quorum, be ore w 10m the (Lebtor appears, may, If they Buch cases. 

3 see cause, administer to him an oath substantially like that 
4 prescribed in the twenty-eighth section with propel' verbal 
5 alterations to conform to the case, and may grant a similar 

R. s., c. 148, 
6 certificate of discharge, which shall have a like effect as in ~ 72. 

7 the cases before mentioned. 
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