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REVISION

II.

REPORT
OF THE

COMMISSIONER
APPOINTED TO

REVISE THE PUBLIC LAWS
OF THE

STATE OF MAINE.

TITLES TO PROPERTY.

TITLE

VII.

FULLER & FULLER, PRINTERS TO THllI STATE,

18 I) 6,

TITLE SEVENrrH.

TITLES TO PROPERTY.

C/lap.73. Conveyances by deed, their form and construction. Trusts.
74. Wills, their execution and devises.
75. Title by descent.
76. Title to real estate by levy of execution.

IVllmi"DUer 73.
CONVEYANCES BY DEED, FORM AND CONSTRUCTION OF THEM.
TRUSTS.

Sect. 1.
2.
, 3.
4:
5.

Real estate conveyed by deed.
Real estate conveycd and purchased by un alien.
Contingent estates may be conveyed.
Entailments may be barrcd by conveyance in fee simple.
Conveyance of a greater estate conveys what is owned. Expectant estates
not defeated.
6. Conveyance 01' deYise to one and his heirs, gives heirs a fee simple.
7. Conveyanccs to two or more create estates in common.
S. Conveyance not effectual against others than grantors, &c., unless recorded.
9. Conveyance absolute not defeated by defeasance not recorded.
10. No estate in lands unless by writing signed.
11. No trust in lands unless by writing signed, exception.
12. Titles not defeated by trusts without record 01' notice.
13. Trustees in mortgage holc1 in joint tenancy. Survivors may convey.
14. Deed of release conveys. Deed of husband and wife conveys her estate.
15. Deeds and contracts of agen ts when binding on principal.
'16. Conveyances to treasurer 01' others for benefit of a county effectual.
17. Deeds to be acknowledged and before whom.
18. When grantor dead or out of state execution of deed may be proved.
19. Grantor and witnesses dead or out of state, how proved.
ZO. When grantor refuses to acknowledge, copy may be left with register.
21. When grantor refuses to acknowledge, lllay be summoned before a jURtice
and execution proved.
22. Justice if satisfied to certify on deed, that it has been proved.
23. Certificate of acknowledgment 01' proof endorsed or annexed to deed. No
deed recorded without.
24. Certificate made after commission expired valid.
25. Register to certify on deed time, when received and enter it with names of
parties on book open to inspection.
26. Pews deemed real estate. Record of decds and levies of them may be mltde
by town clerk.
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73.

Real estate

conveyed by
deed.
R. S., c. 91,

Ill.

An alien may
purchase and
convey real
(ltltato.

Idem,lI 2,3.
18M, c. 64.
1856.
Oontingent
estates may be
conveyed.

Idem, II 4.

Entailments
may be barred
by conveyance

in ree simple.

Idem, 116. 7.

1855, c. 126.

Conveyance of a.
greater estate
conveys what is
owned, &0.

Idem, II 9, 10,11.
Conveyance or
dovise to one
for life and 10
hiB heirs.

Idem,

II 12.

Conveyances to
two or more
croate estates in
common.

Idem, II 13.
Not effectnal
against others,

&c.

Idem, 1126.

SEC'l'. 1.
A person owning real estate and having a right
2 of entry into it, whether seized of it or not, may convey it,
3 or all his interest in it by a deed to be acknowledged and
4 recorded as provided in this chapter. (a)
SEC'l'. 2.
An alien may take, hold, convey, and devise, real
2 estate or any interest therein. All conveyances and devises
3 of such estate or interest already made by or to an alien are
4 confirmed and made valid.
SECT. 3.
When a contingent remainder, executory devise,
2 or estate in expectancy, is so limited to a person, that it will
3 in case of his death before the happening of such con tin4 gency descend in fee simple to his heirs, he may before it
5 happens conveyor devise it subject to the contingency.
SECT. 4.
A person seized of land as tenant in tail may
2 convey it in fee simple. When a minor is so seized of land,
3 his guardian duly licensed to sell it for his support and edu4 cation or to invest the procceds for his benefit may convey
5 it in fee simple. When land is owned by onc person for life
6 with a vested remainder in tail in al~other, they may by a
7 joint deed cOllVey the same in fee simple. Such conveyan8 ces will bar the estate tail and all remainders and reversions
9 expectant thereon.
SECT. 5.
A conveyance of a greater estate, than he can
2 lawfully convey, made by a tenant for life or years will pass
3 what estate he has, and will not work a 'forfeiture, arid no
4 expectant estate can be defeated by any act of the owner
5 of the precedent estate or by any destruction of it, except
6 as provided in the preceding' section.
SECT. 6.
A conveyance or devise of land to a person for
2 life and to his heirs in fee or by words to that -effect shall
3 be construed to vest an estate for life only in the first taker
4 and a fee simple in his heirs.
SECT. 7.
Conveyances not in mortgage and devises of land
2 to two or more persons create estates in common, unless
3 otherwise expressed. Estates vested in survivors upon the
4 principle of joint tenancy are to be so held.
SECT. 8.
No conveyance of an estate in fee simple, fee
2 tail, or for life, or lease for more than seven years, will be
3 effectual against any person, except the grantor his heirs
4 and devisees and persons having actual notice thereof, unless
5 the deed be recorded as provided in this chapter. ( b)

(a) 13, life. 281.
19, life. 274. 23, Me. 165, 170,246. 29,

(b)

~fe.

140.

PUBLIC LAWS.

SECT. 9. A deed purporting to convey an absolute estate
2 in land can not be defeated by an instrument intended for
3 that purpose as against any other person than the maker his
4 heirs and devisees, unless such instl;ument IJe recorded in
fj the l~egistry, where the clued is recorded.
SECT. 10. There can 1e no estate created in lands groater
2 than a. tenancy at will, and no estate in them can be granted
3 assigned or surrenc1ered, unless by some writing signed by
4 the grantor 01' maker or his attorney. (it)
SECT. 11. There can be no trust concerning lands, except
2 trusts arising or resulting by implication of law . unless cre3 ated or declared by some writing signed by the party or his
4 attorney. (b)
SEc'r. 12. The title of a purchaser for a valuable consider2 ation or a title derived from levy of an execution cannot be
3 defeated by a trust however declared or imp lied by law,
4 unless the purchaser or creditor had notice of the trust.
5 When the instrument creating or declaring it is recorded in
6 the registry where the land lies, that is to be regarded as
7 notice of the trust. (c)
SECT. 13. When real estate is conveyed in mortgage and
2 in trust to two or more persons with power to appoint a
3 successor to one deceased, it is to be considered as held in
4 joint tenancy, unless otherwise expressed. When one or
5 more of the trustees by death or otherwise is divested of
6 his interest, those remaining may convey such interest upon
7 the same trusts without impairing the joint tenancy to trustS ees by them appointed, who will hold the title, have the
9 rights, and be subject to the liabilities ·of the other trustees.
10 Personal property conveyed with real estate and upon the
11 same trusts is to be considered as held as the real estate is;
12 and it may be conveyed by the remaining trustees with the
13 real estate and held in like manner.
SECT. 14. A deed of release or quitclaim of the usual
2 form will convey the estate, which the grantor has and can
3 convey by a deed of any other form. A joint deed of hus4 band and wife will convey her estate, in which the husband
5 bas an interest.
SEc'r. 15. Deeds and contracts executed by an authorized
2 agent of an individual or corporation in the name of his
(a) 13, Me. 209. 16, Me. 212. 20, Me. IS.
(b) Il, Me. 9. 16, Me. 268. 22, Me. 408. 29, Me. 410.
23, ilIe. 269. 2S, Me. 355.
(0) IS, Me. 220.

2
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30, Me. 121. 33, lI[e. 530. 35, Me. 41.
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Ahsolute deed
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defeasance not
recordod, &c.
Idem, ~ 27.

No e,"ltnte in
lands Hillel'S hy
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Idem,

~

30.

No trust in lands
unless by

writing, &c.
Idem, ~ 31.

Titles to estates
not defealed by
tl'Hsts, &c.

Idem,

~

32, 33.

Trustees in
mortgage hold
in joint tenancy,
&0.

1856, c.-237.

Deed of ro1ease,
conveys, &c.

R. S., c. 91,
~

5, S.

Deeds and
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Idem,

~

14;

Conveyances to
treasu reI' or
othors for benefit

of a county,
effectual.
Idem, ~ 15.

Deeds to be
acknowledged;
and before

whom.

Mem,

~

16, 17.

"Vhen grantor
dead or ou t of
stato, execution
of deed may beproved.

Idem, ~ 1B, 23.
Execution, how
proved, &c.

Idem,

~

19.

"Vhon grantor
leftH;es to

acknowledge)
&c.
Idem,

~

20.

In such caSe
grantor lIlay be
summoned

before a justice
and execution
proved.

Idem,

~

21.

Justice, if satislied, to certify on
!leed, &0.

Idem,

~

22.

Certi Dcate of
acknowledgment, &c.

Idem,

~

24.

3 principal, or ill his own name for his principa1, are to be
4 regarded as the deeds and cOlltracts of such principal.
SECT. 16. Oonveyances ill whatever form made to the
2 inhabitants of a county, or to their treasurer, or to a person
3 or committee, for its bene6t are as effectual, as if ilIad 0 in
4 the corporate name of the county.
SECT. 17. Deeds are to be acknowledged by the grantors
2 or one of them or by their attorncy executing the same
3 before a justice of the peace in this state, or any justice of
4 the peace magistrate or notary public within any of the
5 United States, or bcfore any minister or consul of the United
6 States, or notary public in any foreign country. (a)
SECT. 1 S. When a grantor or lessor dies or departs from
2 the state without acknowledging his deed, its execntion may
3 be proved by a subscl'ibillg witn'ess before any court of record
4 in tliis state. No deed without one subscribing witness can
5 for this purpose be proved before any court or justice.
SECT. 19. When the witnesses are dead or out of the
2 state, the hand writing of the grantor and subscribing wit·
3 11ess may be proyed by other testimony.
SECT. 20. When a gTantor refuses to acknowledge his
2 deed, the grantee or person claiming uncleI' him lllay leave
3 a true copy of it with the register of deeds, and it shall have
4 the same effect for forty days as a record of the deed.
SECT. 21. 111 such case a justice of the peace, where the
2 grantor resides, or where his land lies, may upon application
3 of the grantee or person claiming under him summon the
4 grantor to appear before him at a time and place nallled to
5 hear the testimony of the subscribing witnesses. The date
6 of the deed, the names of the parties and of the subscribing
7 witnesses to it, must be stated in the summons, which must
8 be served seYen days before the time for proving the deed.
SEdT. 22. When the justice at such hearing is satisfied bj
2 the testimony of witnesses, that they saw the deed duly exe·
3 cnted by the grantor, he shall certify the same thereon and
4 state in his certificate the presence or absence of the grantor.
SECT. 23. A eerti6cate of acknowledgment or proof of
2 execution as aforesaid must be endorsed on or annexed to
3 the deed, and then the deed and certificate lllay be recorded
4 in the registl'y of deeds. No deed can be recorded without
5 such certificate. (b)
(a)
(b)

17, Me. 41B. 20, Me. 413.
19, Me. 274.

I

PUBLIC LAWS.
SECT. 24.
When a person authorized to take acknowledg2 ments bas or shall take am1 certify one in good faith after
3 the expiration of his commission not being aware of it, such
4 acknowledgment shall be as valid as if done before such
5expiration~ (a)
SECT. 25.
The register shall certify on each deed by him
2 ,recorded the time, when it was received, and it shall be con3 sic1ered as recol'ded at that time. Within one hour after'its
4 delivery to him be shall enter such time, the names of the
5 grantor and grantee and their places of residence, in a book
6 for that purpose and open to inspection in business hours. (b)
SECT. 26.
Pews and rights in houses of public worship
2 are deemed to be real estate. Deeds of them and levies by
3 execution upon them may be recorded by the town clerk of
4 the town where the houses are situated with the same effect
5 as if recorded in the registry of deeds.

7
CHAP.

74.

Certificato made
after

commi~sion

expired, valid.

1854, Co 68.

Register to
certify on deed,
time when
received, &c.

Idem, § 25.
Pews deemed
roal estate.
ner.ord of deeds
and levies of
them made by
town clerk.
Idem, § 28, 29.

WILLS, THEIR EXECUTION AND DEVISES.

Sect. 1. Will by whom and how made.
2.
3.
4.
6.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.

\Vitnesses compctent at timc sufficient. Propcrty not disposed of distributed.
Will how rendered inyalid or reyoked.
What lands pass by will, not seized and disseized.
Lands subsequently acquired ,pass.
Property taken from a deyisee, loss to be borne equally.
Assets how marshaled for payment of debts.
Posthumous child takes a share of estate.
A child or issue of a deceased child haying no dcvise takes exception.
Lineal descendants of a rciatiYe take the share elevised to him.
Who contribute to loss of a devisee.
,Vhen one cannot pay loss eqllally bornc.
Real estate not deyisee\ first applied to pay dcbts.
Cases of contribution }ow determincd.
'Will not effectual unless proved and allowed in probate court.
Devise of land construed to convcy all the estate of devisor.
NUN cur ATIVE "rILLS.

17. Nuncupative wills where and when made, exception.
18. Testimony to prove not receivable after six: months, exception.
19. Not effeetual to dispose of property exceeding one hundred dollars unless
three witnesses.
SECT. 1.
A person of sound mind and of the age of twenty2 one years may dispose of his real and personal estate by
3 will in writing signed by him or by SOllle person for him at

(a)
(b)

37, Me. 423.
12, Me. 49D. 17, Me. 391.

'

Will, by whom
and how made..
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74.

R. S., c. 92,
\11,2.

lVitnesses
competent at
the timo sufficient, &c.
Idem, \11, 2.

vVill,how
rendered invalid
or rovokod.

Idem, 3, 4.
Lands of which
testator was not
seized, aud those
of which he was
disseized pass
by will.

Idem, \112.
Lands subsoquently acqllired
pass by the will.
Idom, \113.
Property taken
from a devisee
for payment of
debts, &c.

Idem, \114.

As sots for
payment of
debts, how
IItarshale d.

Idem, \115, 16.
Posthumous
child takes a
Fbare of esta ta
as Ifno will j
how takell.

4 his request and in his presence and subscdLec1 in his pres·
5 ence by three attesting and crediLle witnesses. ((t)
SECT. 2.
When the witnesses are competent at tho :thiie
2 of atte~tation their subsequent incompetency will not pre.
3 yent the probate of the wjll. Property not disposecl of by
4 will is to be distributed as the estate of an intestate.
SECT. 3.
.A. will so executed is Yalid, until destroyed
2 altered or revoked by being intentionally bUl'l1t, canceled,
3 torn, or obliterated, by the maker or by some person by his
i 4 direction and in his presence, 01' by a subsequent will, eodi5 cil, or writing, executed as a will is required to be, or
6 revoked by operation of law from subseqnent changes in the
7 condition and circnmstances of the maker. (b)
SECT. 4. (c)
Lands, into which the testator at the time
2 has a right of entry though n0t seized of them, and lands, of
3 which he is subsequently disseized, pass by his will, as they
4 would, if not devised, have descended to his heirs; and his
5 devisee will have the same remedy for their recovery, as his
6 heirs would have had.
SECT. 5.
Real estate owned Ly the testator, the title to
2 which was acquired after the will was executed, will pass by
3 it, when such appears to have been his in tention.
SECT. 6.
-When property is taken by execution from a de·
2 visee or legatee of it, or sold by order of court for payment
3 of debts, aU the other devisees legatees and heirs are to pay
4 to him their proportion thereof, so as to make the loss faU
5 equally on all, according to the value of the property received
6 by each from the testator) except as provided in the follow7 ing section.
SECT. 7.
If the testator has made a specific bequest, so
2 that by operation of law it is exempted from liability to con3 tribute for payment of debts, or if he has required an appli.
4 cation of his estate for that purpose different from the pro5 visions of the preceding section, the estate is to be appro6 priated accorc1ing to the provisions of the will. No part of
7 the estate can be exempt from liability for payment of debts
8 if required.
SECT. 8.
.A. child of the testator born after his death anc1
2 not provic1ed for in his will takes the same share of his es3 tate, as he would, if his father had died intestate, to be as·
(a) 22, Me. 438. 21, Me. 261. 34, Mo. 162.
(b) 4, Gr. 341.
(0) The sections respecting the competency of witnesses on account of their interest as devisees are omitted as superceded or inconsistent with the recent enactments allowing persons
interested to be witnesses.
.

PUBLIC LAWB.

4
5
6
7
S
9
:2
3
4
5
6
2
3
4
2
3
4
2
3
4
5
6
2
3
4
5
6
7
2
3
4
2
3

signed by the judge of probate and taken from all the devisees. in proportion to the value of what they respectively
receive under the will, unlcss by a specific devise or some
other provision of the willa different apportionment is necessary to give effect to the intention of the testator respecting that portion of his estate, which passes by the will.
SECT. 9.
A child or the issue of a deceased child not hal'lng any devise in the will takes the share of the testator's
estate, which he would if no will had been made, unless it
appears, that such omission was intentional, or not occasianed by mistake, or that such child or issue had a due
proportion of the estate during the life of the testator. (a)
SECT. 10. When a relative of the testator having a devise
of real or personal estate dies before the testator leaving
lineal descendants, they take such estate as would have
been taken by such deceased relative had he survived.
SECT. 11.
When a share of the testator's estate descends
as provided in the eighth and ninth sections, the person
taking it is liable to contribute and may claim contribution
as provided in the sixth section.
SECT. 12. When a person liable to contribute as provided
in the sixth section cannot pay his proportion, the others
bear the loss, each in proportion to the value of' the property received by him. If anyone liable to contribute dies
without having paid his proportion, his executor or administrator is liable therefor as for the debt of the deceased.
SECT. 13.
When a part of the real estate of a testator is
not disposed of by his will and the personal estate is not
sufficient to pay his debts, such ttndevised (b) real estate is
to be applied for that purpose in exoneration of the real
estate devised, unless it appears, that a different arrangement was made in the will for that purpose, and then the
assets are to be applied according to its provisions.
SECT. 14.
All cases of contribution arising under this
chapter may be determined in an action at law, if the case
will allow it, or in the probate COlU't subject to appeal, or in
the supreme judicial court by a bill in equity.
SECT. 15. No will is effectual to pass real or personal
estate unless proved and allowed in the probate court. Its
probate by that court is conclusive proof of its execution. (c)

(a) 32, ~Ie. 268.
(h) The word undevised has been substituted fOl' the word" undivided" which is found in
the prior printed revision, by some errol', it is I.wlicved, oither in \Vritillg or printing, the sense
Seems to require the change.
(0) 27, Me. 17.
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~ 17.

A child or his
issue having no
dovise takes as
an hoir;
exceptions.

Idem, ~ 18.
A relative dying
beforo testator,
&c.
Idem, ~ 19.

When share
descends as if
no will, &c.
Idem,

~

20.

When one can
not contributo,
loss borne
equally.

Idem, § 21.

Real estate not
devised, applied
to pay debts
before what is
devised;
exception.

Idem,

~

22.

Cases of contribution, how
determined.

Idem, ~

24.'

Will not
effectual un loss
proved, &c.
Idem, ~ 25.
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75.

Devise ofland
construed to, &c.

Idem, § 26.

SEOT. 16.
.A. devise of land must be construed to convey
2 all the estate of the devisor therein, unless it appears by
3 his will, that he intended to conyey a less estate.

Nuncupative 11'ills.
Nuncnpativo
wills, whore and
when mnde.

Soldiers and
sailol's not

included.

Idem, 119, 10.

2
3
4
5
6
7

Testimony to
prove not
roceived after
six months;
e.xception~ ,

Idem,lIll.
Not effectual to
dispose nf property exceeding
$100, &c.

Idem, II 9.

17. .A. nuncupative will must be made during the
last sickness of the testator at his home, or at the place
where he resided ten days before making it, unl<.)ss )lc is
suddenly taken sick from home and dies before r~tur)Jing to it.
But a soldier in actual service or mariner at s~a may dispose
of his personal estate and wages withoutregarc1 t() the provisions of this chapter.
":'
SEO'l'. 18.
No testimony can be received to prove any testamentary word~ as a nuncupative will after the lapse()f six
months from the time they were spoken, unless the WO\'qs or
the substance of them were reduced to writingwithi)l six
days after they were spoken.
SECT. 19.
No nuncupative will can be effectual to dispose
of property exceeding in value one hundred dolIan?, unless
proved by the oath of thre~ witnesses, who were pr~sent at
the making of it and were ~equested by the testator to bear
witness that such was his will.
.
SEOT.

2
3
4
5
2
3
4
5

4Jllal}tel" 75,

:i

TITLE BY DESOENT.
DESCENT OF REAL ESTATE.

Sect. 1. Rules of descent established.
2.
3.
4.
D.
6.

Degrees of kindred computed according to civil law. Half blood inherits.
Heirship of an illegitimate child.
Descent of estate of an illegitimate.
Adyancements how established: considered part of the estate.
Advancements how operate on distribution; not to be refunded.
7. Advancements when one receiving dies, proceedings.
DESCENT OF PERSONAL ESTATE.

S.
9.
10.
11.

Rules of descont.
R. S., c. 93, Ill.
1852, c. 295,
Ill, 2.
To children and
lineal

descendants,

Personal estate distributed as real estate is, exceptions.
·Widow's share of it.
Disposition of money received for insurance on life.
'Vhen an heir is indebted to the estate a lien is created, how enforced.

Descent of real estate.
1. The real estate of a person deceased intestate
being subject to the payment of debts. descends according to
the following rules.
Ph'st-In equal shares to his children and to the lawful
issue of a deceased child by right of representation. If no
SECT.

2
3
4
5

PUBLIC LAWS.

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
2
3
4
2
3
4
5
6
7
8
9

child living at the time of his death to aU his lineal desccndants; equally if all are of the same degree of kindred, if not
according to the right of representation.
8econd-If no such issue, it desccnds to hid father.
Third-If no such issue or father, it descends in equal
shal'es to his mother brothcrs and sisters, and when a brother or sister has deceased, to his childrcn 01' grand children
by right of representation. (a)
Fourth-If no such issue father brother or sister, it descends to his mother to the exclusion of the issue of
dcceased brothers and sisters.
Fifth-If no such issue father mother brother or sister, it
descends to his next of kin in equal degl'ee; when they
claim through different ancestors, to those claiming through
a nearer in preference to those claiming through an ancestor
more remote.
8i.,rth-Whcn he leaves a child or children, and the issue
of one or more deceased children, and one of those sur,iving children dies without having been married and under
age, the share of his father's estate that descended to him,
descends in equal shares to the other children of his father
and to the children and grand children (b) of those deccased by right of reprcsentation; in equal shares, if they are
all of the same degree of kindred, othcrwise according to
the right of representation.
8eventh-If he lcaves no kindred it escheats to the state.
SECT. 2.
The degrees of kinched are computed according
to the rules of the ciyil law. (c) Kindred of the half
blood inherit equally with those of the whole blood in the
same degree.
SECT. 3.
An illegitimate child is an heir of his mother and
of a person, who in a writing signed in the presence and
attested by a competcnt witness acknowledges himself to
be his father, and inherits as if born in lawful wedlock. But
he does not inherit as representing his faiher or mother any
part of the estate of their kindred either lineal or collateral,
unless before his death his parents intcrmarry and have
other children, or his father acknowledges him as aforesaid,
or adopts him into his family, and then he is deemed legit-

14, nIe. 309. Altered by statute 1852, c. 295.
(b) 'Vhen by the statute of 1852, grand children werB permitted to inherit from ancestor under
the third rule, no change was made in the sixth ruls, and they aro still excludod under that;
the new words of "grand children" enables them to do so; if not judged right, those words
sllould be erased.
(e) 32, 1I1e. 312, note of reporter.
. (a)

CHAP.
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Father.
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Mother.
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lJU ted by civil
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Idem, ~ 2.
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75. 10 imate and as such inherits from others and they from

i~~~:'C~:66.
Descent of

ili~~i~i~~~~~.

Idem, ~ 4.
1852, c. 260, § 1.
Advancements,
how established.

Idem, § 8, 9.
How it operates
a distribution,
not to be
refunded.
011

Idem, § 10, II.
When one
reeeiving an
advancoment
dies,
proceedings.

Idem,

~

12, 13.

11 him. (a)
SECT. 4.
If an illegitimate child dies intestate without
2 lawful issue his estate descends to llis mother, and if she
3 has deceased, to her heirs at law, unless such child leaves a
4 husband or widow, who then inherits an eq unl share with the
5 mother or with her children.
SECT. 5.
Gifts and grants of real or personal estate to a
2 c111'11
1.
( or gran dcln'ld are d eemed an advancement, Wilen
so
3 expressed therein, or charged as such by the intestate, or
4 acknowledged in writing to be such. For purposes of de5 scent and distribution they are to be regarded as part of
6 the estate of the intestate and as taken towards a share
7 of it.
SECT. 6.
'When the yalue of an advancement is deter2 mined by the intestate in his girt or charge, or is acknowl3 edged ill writing, it is to be allowed in the distribution, if
4 not, the yalue is to be estimated at the time when given.
5 When it exceeds his share, he is excluded from any further
6 portion, when less he is to receive sufficient to make it an
7 equal share. He docs not refund any part of an advance8 ment.
SECT. 7.
When an advancement is made in real, it is to
2 be regarded as part of the real, and when in personal as
3 part of the personal, estate. If it exceeds his share of the
4 real 01' personal, he receiyes so much les;; of the other, as
5 will make his whole share equal. If such child or grand6 child dies before the intestate leaving issue, the advallce7 ment made to him is to be regarded as made to sueh issue
8 and distribution is to be made accordingly ..
Descent of personal estate.

Personal estate
distributed by
rules respecting
real estate;
exceptions.

Idem,

~

15, 20.

Widow's share.
Idem. ~ 17,
18,19.

SECT. 8.
The personal estate of an intestate, except that
portion assigued to his widow by law and by the judge .of
probate, is to be applied first to the payment of his debts
funeral charges and charges of settlement, the residue is to
be distributed or escheat by the rules provided for the distribution of real estate subject to the following provisioll,s.
SECT. 9.
If he leaves a widow and issue, the widow takes
2 one third, if no issue one half, and if no kindred the whole.

2
3
4
5
6

(b) 37, Me. 333, "or" has been substituted for" and" to make the sen'e plain, and free tho
section from the difficulties presented in the case cited. Ifnotsntisfactory, the word "01" should
be erased and the word" and" restored.
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10. A. sum of money receivec1 for insurance on his
life dec1ucting the premium paid therefor within three years
with interest does not constitute a part of his estate for payment of debts or purposes specifieel in the first section of
chapter sixty-six, when the intestate leaves a widow 01' issue,
but c1escends one third to his wielow and the remainder to
Iris issue;' if no issue the 'whole to the widow, and if no
widow the whole to the issue. It lllay be disposed of by
will though the estate be insolvent. (a)
SECT. 11.
When an estate' is solvent and a person, to
whom a share of it descenels, is indebted to the intestate
at the time of his decease, that debt creates a lien on his
dWl'e having priority to allY attachment of it; and snch lien
l1Iay he enforced hy suit amI attachment of the share within
two years after a,dministration gntnted, and by levy'within
thirty days after judgment. In sllch action 01' in one brought
by the heir all claims between the intestate and heir may be
set off and adjnsted and the lmlance due be established.
SECT.

2
3
4
5
6

7
8
9
2
3
4
5
6
7
8
9

Chall.ltel' '46,
TITLE TO REAL ESTATE BY LEVY OF EXECUTION.
I.EYY nY

APPItAISE~IENT.

Sect. 1. Lev)' how made by appraisement; appointment of appraisers.
2. Appraisers SWOI'll, certificate of it, view land.
3. They make retnl'll, contents of it.
4. Parcels may be appraised together, retnm good, when signed by two, then
acting.
5. Officer's retl1l'n, what it must state, wh,n to be completed.
6. Estates tail taken as estates in fee; debtor's interest passcs, if not greater.
7. Levy on estate in common how made.
8. Levy on rents und profits when and how made.
9. Levy on estate when part cannot be taken withont damage to whole.
10. Levy on estate for life, how made.
11. Levy on estate under lease; disposition of rent.
12. Seizin and possession how deli vered.
13. Levy on land frandulently conveyed, or of which debtor not seized.
14. 'When debt assigned, estate taken held ill trnst.
15. Execntion and retul'll recorded ill registry within three months.
16. \Vithout record not valid against a purchaser withont notice.
17. \Vhen levy may be waived or held void.
18. When title proves bad after record, proceedings.
19. Levy commences, whtn appraisers SWOl'll.
20. Levy made for too much valid, remedy of debtor.
21. Levies snstained by two preceding sections may be redeemed.
nllDIl~[PTION

OF LEVIES BY

APPI\AISIl~IENT.

22. Lands levied on may be redeemed within one year.
23. Amonnt dne ascertained by three jnstices of the peace.
(a)

3

VII

37, Me. 35?

CHAP.

13
76.

Disposition of
money receivod
for insurance on
life.

1814, c. 114.

~ 1,2,3.

VVhen heir i.
indebted to the
eRta[{l a lien on
his sharo is
creatou; how
onforced.

Idem,

~

21, 22
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Sect. 24. 'Vhen not releaseLl after payment or teUller, may be recovered.
25. Amount due may be determined by bill in equity.
26. Costs regulated, provisions for redemption of es tates for life.
LEYIES ON EQUITIES OF REDE:'IPTION.

27. Levies on lands mortg;aged and amount due deducted; remcdy for errors, or
when lllortgage not known.
LEVIES ON EQUITIES HO'W REDER:\[ED.

28. Levies on equities may be redeemcd as other levies.
RIGHTS OF REDE:\IPTION, RIGHTS BY CONTRACT, AND INTERESTS DY POSSESRION AND
11IIPnOYEI.IENT, 1I1AY nE SOLD.

29.
30.
31.
32.
33.
34.
36.

Rights and interests which may be sold at auction.
Notice of sale how given.
Mortgagee to disclose amount due.
May be compelled to do it by taking his deposition.
Officer to sell at auction aud convey debtor's interest.
Officer may adjourn sale.
Seizure made on day of notice of s,tle.

THESE RIGHTS AND INTERESTS },lAY nE REDEE3-tED FR03-! SALES AND MAY BE SOLD AS

'YELL AS RIGHTS TO REDEE)[ FHO::\I LEYIES.

36. Rights and interests may be redeemed as othel' levies.
37. These rights to redeem may be attached and sold.
LANDS OF BANKS AND :MANUFACTUnI~G CORPORATIONS )IAY BE SOLD.

as.

Lands of banks and manufacturing corporations and their titles as mortgagel's nlay be sold; proceedings.
39. No tmnsfer made after notice of seizure valid.
CORPORATION l\IA.Y REDEEM.

·10. COl'poration may redeem, and its right to do so be attaclted and sold.
MISCELLANEOUS PROYISIONR.

41. Expenses to be reckoned as part of execlltion.
42. 'Vhatever is to be done by creditor or debtor may by those representing the
interest.
43. Real estate of a deceased person may be taken by execution.
44. Widow not deprived of dower by levies or sales.
45. Lands of a debtor to the state may be sold on execution.
46. An attachment on right to haye a cOlweyance may be effectual on premises.
47. Purchaser of such right same remedies as the debtor.
48. ,Vhen an assignment is alleged and contested, proceedings.

Levy byappmisement.
Levy, bow ma~.
by appraisal,
appointm~nt

Rllpraisors.

R. S., c. 94,
~

1, 2, 3, 4,

.~.

of

2
3
4
5
6
7
8

1.

Real estate attachaLle may be taken to satisfy
an execu tion by causing it to be appraised by three dis intel'ested men, one chosen by the creditor, one by the debtor,
and the other by the officer having the execution for service,
who shall give notice to the debtor or his attorney residingin the county, where the lanel lies, to choose an appraiser
and allow him a reasonable time therefor, and if he neglects,
appoint one for him. (a)
SECT.

{a) Appraisors where resident, 37, Mo. 21. DisintOl'estod, 31, Me. M. 33, Me. 187. Time lor
I'Ppointment of apprai,el', 34, I\le. 566. B, Mo. 16~.
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2. The appraisers may be sworn by the oIncer with2 out fee or by a justice of the peace faithfully and impal'3 tially to appraise the real estate to be taken, and a certifi4 cate of the oath shall be made stating the date of its admin5 istration on the back of the execution by the person, who
6 administercd it j they are then to proceed with the officer
7 to view and examine the land so far as necessary for a just
8 estimate of its value. (a)
SECT. 3.
They are in a return made and signed by them
2 on the back of the execution to state the nature of the
3 estate and its valnc, aud whether it is in severalty or in
4 common, a fee siliJple or less estate, in possession reversion
5 or remainder, and descl'ibo it by metes and bounds, or in
6 such other manner, that it may be distinctly known and iden7 tified. (b)
SEC'I\ 4.
When several parcels of land are taken, they
2 may be appraised separately or together. When taken at
3 different times there lllay be different sets of appraisers. 'A
4 levy will be ,alid when the return is signed by two of the
5 appraisers the other appearing to have been sworn arid to
6 have acted. (c)
SEC'L'. 5.
The officer shall in his return on the execution
2 state substantially; the time when the land was taken in
3 execution; how the appraisers were appointed; that they
4 were duly sworn; that they appraised and set off the prem5 i8es, after viewing the same at the price specified; that he
6 delivered seizin and possession to the creditor or his attor7 ney, or assigned the same to him as in case of remainder or
8 other incorporeal estate; the description of the premises
9 by himself or by reference to the return of the appraisers;
10 if the appraisers' retul'll is signed by two only he must state
11 whether all were present and acted. He may refer to and
12 adopt in his return the return of the appraisers, and the
13 subsequent proceedings will he valid though made after the
14 return day of the execution or after the removal or disabil15 ity of the officer. (d)
SECT. 6.
Estates tail are to be taken, appraised, and held,
2 as estates in fee simple. All the debtor's interest in the
SECT.

(a) Need not enter on land. 34, Me. 463.
,
(b) Description, 31, Me. 439, on cstate in common. 28, Me. 188. 24, Me. 308.
(c) Cause one doe:;:; not sign neccillot be stated. 27,1\10.29.
(d) Seizin refubed, levy not good. 29, Mo. 266.

CHAP.

76.

Appraisors to be
sworn; form of
oath, certificate,
&e.

Idem, ~ 4, 6.
1843, c. 13.
1~47, c. ~.

Make retlt rn ;
contents of it.

Idem,

~

6, 7.

Parcel, may b.
appraised
togethor, taken
at difforent
timos hy
different
nppraisors, &.c.

Idom,

~

8, 9.

Officer's return,
what it must
state; when it
may b.
completed.

Idem,

~

5, 7, 24.

Estates tail
taken as estate.
in feo. All
debtor's interest
passos.
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OHAP.76.
Idem,

Ii 2,

10.

Levy on estate
in common, how
made.

Ii ll.

Idem,

Levy on rents
and

profits~

whon and how
made.

Ii 12.

Idem,

Levy, when
pmt cannot be
taken without
dnmage to
whole; how

mado.

Idem,li 13.
L~vy

m'l

an

estnte for life,
how made.

Iaem,

Ii 14.

Levv on an
estate under
hasEi';
disposition of
rent.

.Idem,

Ii 15, 16.

Seizin and
possossion, bow

delivered, &c.

3 premises will pass by a levy, unless it be larger than the
4 estate mentioned in the appraisers' return. (a)
SECT. 7.
The whole or 'a part of an estate held in joint
2 tenancy or in common may be taken and held in comm:on
3 bnt the whole estate must be described, and the share of it
4 owned by the debtor must be stated. (b)
SECT. 8. When the estate cannot be described as provided
2 in the third section, the execution may be levied on its rents
3 and profits, and the officer may giye seizin thereof to the
4 creditor and cause a person in possession to become tenant
5 to him, or on his refusal turn him out and give possession to
6 the creditor.
SECT. 9.
When the premises consist of a mill, mill privi2 lege or other estate more than sufficient to satisfy the exe3 cution, which cannot be didded by metes and bounds with. 4 out damage to the whole, an undivided part of it may be
5 taken abd the whole described, or it may be levied on as
6' provided in the preceding section. (c)
SECT. 10.
1"'- levy may be made on an estate for life as on
2 other real estate and its value appraised, or it may be made
3 Oil its rents and profits, and an appraisement of them made
4 for a term of time, if the life shall so long continue, comput5 ing interest on the execution and deducting the rents and
G profits from tillle to time when dne; and when the estate
7 expires before the eud of the term, for which it was taken,
8 the creditor by an action on the judgment may recover the
9 balance due. (d)
SECT. 11.
When the levy is made on the whole of an es2 tate under lease, the rent i:? to be paid to the creditor from
3 the time of the levy. When made on part of it the apprais4 ers are to determine what portion of the rent is to be paid
5 to him and it shall be paid to him accordingly. (e)
SEC'!'. 12.
'..ehe officer is to deliver to the creditor or his
2 attol'l1ey seizin and possession of an estate levied on so far
3 as the nature of the estate and the title of the debtor will
(a) 34, Me., 566. Reserving incumbrances not good. 3<1, l\Io. 139. On estate of mortgageo,
bad. 34, Me. 89.
(b) 34, Me. 201. 23, Me. 538.
(c) 18, ille. 397. 24, Me. 98.
(d) 10, Me. 100.
(e) The word" reversion" contained in the 15th and 16th sections of It. S., llas been omitted
as suited to mislead. If a levy l,,'ere made on the reversion on]y" the value of it subject to tho
leaso would ho paid for by the creditor, and he conld not be entitled to any of tho rent. If
mnde on the whole estate and its value appraised} then the croditor pays for the wllole estate
and becomos entitled to the ront.

PUBLIC LAWS.

4
5
6
7

admit. ·When a remainder, reversion, or right of redempti.on is taken, the debtor in possession is not to be ousted,
but his right therein assigned to the creditor and a retul'l1
made accordingly.
SECT. 13.
A levy may be made on land fraudulently COll2 veyed by a debtor, or of which he has been disseized and
3 unto which he has a right of entry. III such cn,se the tenn,nt
4 in possessIon is not to be ousted, but the officer shall deliver
5 to the creditor a momentary seizin, which shall be sufficient
6 to enable him to maintain an action for its recovery in his
7 own nn,me.
SECT. 14.
When the dcbt had been previously assigned
2 for a lalllable consideration, the creditor named in the exe3 cution holds an estate levied on to satisfy it in trust for his
4 assignee, who is entitled to n, conveyance thercof, which may
5 be enforced by a bill in equity. ((t)
SECT. 15.
The officer is to return the execution into the
2 clerk's office when returnable, and within three months after
3 completing the levy cause it with the roturn thereon to be
4 recorded in the registry of deeds, where the land lies. (b)
SECT. 16.
When not so recorded the levy will be void
2 against a person, who has purchased for a ,aluable con3 sideration, or has attached or taken on execution the same
4 premises without (tctu(tl notice thereof. (c) If the levy
5 is recorded after the three months, it will be valid against a
6 conveyance attachment or levy Illade after snch record.
SECT. 17.
A creditor, who lms received seizin of a levy
2· not recorded cannot waive it, unless the estate was not the
3 property of the deoto!', or not liable to seizure on execu4 tion, or cannot be held by the levy, when it may be con5 siderec1 void, and he may resort to any other remedy for the
6 satisfaction of his judgment.
SECT. 18.
When the execution has been recorded and the
2 estate levied on does not pn,ss by the levy for canses named
3 in the preceding section, the creditor may sue out of the
4 office of the clerk issuing the execution a writ of scire facias
5 requiring the debtor to show canso, why an alias execution
6 should not be issued on the same judgment; and if the
(a.)

29, Me. 62.
13, Me. 187. 2~, Me. 105.
(c) Wllen a second conveyance is made without a record or actual notice of the first, it is
efl'ectual. "Vhen actual notice was required in snch cases, the law does not appear to bave been
changed in other cases seeming equully to retluil'e it. This is one. It is not supposed to be
desirable to have the vel'Y troublesome and often litigated question, how notice should be
implied, romaill ill this caso. 17, Me. 249. 28, Thle. US.
(b)

CHAP.

Idem,

~

17
76.

17.

Levy on land
fraudulentlY
conveyed, or of
Wllich debto1'
has been
disseized.

Idem,

~

lB.

"'hen debt has
been assigned,
estate taken is
held in trust for
assignee.
Idem, ~ 18.

Execution to be
returned to
clerk's offico and
recorded, &c.
R. S., c. 94, ~ 19.

Levy not
recorded, not
valid against a
purLhaser, &c.

Idem,

~

20.

When levy may
be waived, 01'
held void.

Idem,

~

21, l22.

When title fails
aftel' record,
proceedings for
all alias; execution; d.:btor may
convey title by
deed.

18
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CHAP.

76.

Idem, ~ 23.
185G, c. 26·1.
Levy commences
when appraisers
are sworn.

1856, c. 278,

~

1.

When levy
made for too
much, valid;
remedy against
officer or
cl'editol'.

Idem,

~

2.

W'hen levies
Rre sustained by
two preceding
sel'tiuns, creuitor
may redeem
within six
months.

7
8
9
10
11
12
13
14
15

debtor after being duly summoned does not show sufficient
cause, the levy may be set aside, and an alias exeqltion
issned for the amount then due on the judgment, llnless
during its pendency the debtor tenders in court a deed of
release of the land levied on and makes it appeal', that the
land at the time of levy was and still iil his property, and
pays the expenses of the levy and the taxable costs of the
suit and the judgment shall be satisfied for the amount of
the levy. (a)
SECT. 19.
For the purpose of fixing the amount due on
2 the execution and the time, when the debtor's right to re3 deem will expire in levies already made or to be made, they
4 are to be considered as commenced on the day of the date
5 of the administration of the oath to the appraisers, although
6 it may appear by the retmn of the officer, that the estate
7 was seized on execution before, or that the proceedings
8 were not completed till after, that day.
SECT. 20.
When by an error of the officer in a levy
2 already made or to be made the amount, for which it was
3 made, exceeds the amount of debt or damage, costs, interest,
4 and costs of levy, by a sum not greater than one per cent.
5 of said amount, such 1m'}' shall be regarded as legal and
6 valid, if otherwise legally made, and the debtor or owner of
7 the estate may maintain an action against such officer or his
8 principal to recover any damages occasioned thereby, or a
9 bill in equity against the creditor to have such error corIO rected, and the court may correct it in any manner, that lllay
11 be just and equitable, or decree a pecuniary compensation
12 for the injury. (b)
SECT. 21.
When a levy so made would not in a suit com2 menced before April tenth eighteen hundred and fifty-six
3 have been sustained but for the provisions of the two pre4 ceding sections, the debtor may redeem within six months
5 after final judgment in such suit by paying or tendering to
6 the credi tor such sum, as three persons or a majority of them
7 appointed by a justice of the supreme judicial court after giv8 ing notice to and affording the parties an opportunity to be
9 heard shall determine in writing by them signed to be due
10 upon the following elements of calculation. The creditor is
11 to be entitled to the amount of the appraisement with inter(a) The act provides, that the expenses of the levy in such case should be deducted /i·om the
judgment, but when the judgment is satisfied by the levy this is ohviously impossible. The only
way of carrying into efibct the intention, is to make the debtor pay them, and the language hag
bean varied accortlingly.
(b) 35, Me. 90, 37, Me. 123.
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12 est annually from the time of the levy; and to receive the CHAP. 76.
13 just value of the improvements made by him or persons
14 under him on such portions of the pl'ernises as remained
15 unsold on April first eighteen hundred and fifty-six and
16 a fair compensation for attending to and taking care of
17 the same. For snch portion as he had sold before that day
18 he is to acconnt for the appraised value thereof; and the
19 debtor or those holding title under him shall convey to the
20 creditor or those claiming under him by a valid deed of quit- Idem, § 2.
21 claim the title to the portion so sold.

Redemption of levies by appraisement.
SECT. 22.
Real estate levied on may be redeemed within
2 one year thereafter by paying or tendering to the creditor
3 the amount of its appraisement with interest from the time
4 of levy with reasonable expcnses incurred for its improvc5 ment or repair after deducting rents and profits, with which
6 he is chargeable; and the creditor is thereupon by his deed
7 prepared at the expense of the debtor to reiease to him all
8 his title to the premises. ((t)
SECT. 23.
The debtor may have the amount due ascer2 tained by thrce justices of the peace chosen, one by the
.
.
3 debtor, one by the crechtor, and the other by those two; If
4 after notice the creditor declines, the debtor may choose
5 two, and after a hearing before the three, they or two of
6 them shall make in writing and sign a certificate of the sum
7 found to be due, which shall be conclusive; and the debtor
8 may tender that sum, which shall be effectual to redeem,
9 though he had before tendered a different sum.
SECT., 24.
If the creditor docs not release the premises,
2 within ten days after paymcnt or tender of the amount due,
3 the debtor may recover the same by a writ of entry on his
4 own seizin; but before judgment is entered he must bring
5 into court for the creditor, the money tendered.
SECT. 25.
Instead th81'cof the dcbtor without any tender
2 may within one year and in scason to have the amount as3 certained and paid or tendered within the year (b) file a bill
4 in equity therein offering to pay the amonnt due, and the
5 conrt shall asccrtain it und require the debtor to bring it
6 into court for the crcditor, and the debtor thereupon shall

(a)
(lI)

~5,
~O,

Me. 86. 5, Me. 395. 6, Me. 142.
Me. 3Gl.

Land levied on

mny be
rodeemed
within one
year.

R. S.,

c. 94, § 25.

Amount due
may be ascertained by three
justices of the

peace.

Idem, § 26.
If creditor does
not release nfter
payment or
tender, creditor
may recover

land.
Idem, ~ 27.

Or debtor mny
due determined
by a bill in
equity.

havo amount
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CHAP.

76.

Idem, ~ 28.
Costs regulated;
provisiolls applicable to redemption of ostates
for life.

Idem,

~

29, 30.

Levies may be
made on lands
and amount due
on mortgago
deducted, &c.

Idem, ~ 31, 32.

May be
redeemod as
others, &c.

7 be entitled to a decree in his favor and to a writ of posses8 sion for the premises.
SECT. 26.
Oosts may be awarded to either party, except
2 not against the creditor, unless he has on reqnest unreason3 ably refused to render an account of rents and profits and
4 of expenses for improvements and repairs, or to execute a
5 deed of release as required in this chapter. When he has
6 tendered a deed of release to 'the debtor before his bill was
7 filed and in his answer relies lipon it and brings the deed
8 into court for the debtor, he shall recover his costs. The
[) provisions of this section are applicable for the redemption
10 of an estate for life levied on by taking the rents and
11 profits.

2
3
4
5
6
7
8
[)
10
11

2
3

4
Idem,

~

33.

Rights and
interests, which
may be sold at
auction.

Idem, ~ 26.
R. S., c.117,

\\27.

5

Levies on equities of Fedemption.
SECT. 27.
Levies may be made on lands mortgag'ed as on
lands not mortgaged, and the amount due on the mortgage
deducted by the appraisers from their estimated value and
stated in their retul'll. If the full amount due was not deducted, or if the levy was made in the usual form, and it is
ascertained, that there was a mortgage on the premises not
ineluding other real estate and not known to the creditor at
the time of levy, that shall be valid, and the creditor may
recover of the debtor the amount, which should have been
and was not deducted, or the amount due on such mortgage.
Levies on equities, how redeemed.
SECT. 28.
Levies made as provided in the preceding section may be redeemed within one year as in other cases.
When the debtor pays on the mortgage after the levy and
does not redeem, he may recover the amount so -paid of the
creditor in an action for money had and received.

Rights of redemption, rights by contract, and interests by possession and improvement may be sold.
SECT. 2D.
Rights of redeeming real estate mortgaged,
2 rights to have a conveyance of it by bond or contract, and
3 interests by virtue of possession and improvement of lands
4 as described in chapter one hnndred and fOllr may be taken
5 on exeeution and sold, and the officer shall aceount to the
6 debtor for any surplus of proceeds of the sale to be appro7 priated as provided in section twenty-three of chapter eighty8 four.
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4
5
6
7
8
9
10
11
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15
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17
18
19
2
3
4
5
6
2
3
4
5
6
7
2
3
4
5
6
7
8
9
10
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SECT. 30. The officer in such case shall give written notice
of the time and place of sale to the debtor in l)erson or by how
Notice of 8.Je,
to be giV6-Ii.
leaving the same at his last and usual. place of abode, if
known to be an inhabitant of the state, and cause it to be
posted in a public place in the town, where the land lies,
and in two adjoining towns, if so many adjoin; and if the
land be situated in two 01' more towns, then in each of those
towns and in two towns adjoining to each of them, and if
the land be in two 01' more counties, an officer in either
county may sell the whole right. Wilen the land is not
within any town, the notice shall be posted in two public
places of tbe shire town of the county, in which the land
lies, instead of the posting aforesaid. When the debtor is
not a resident of such county, the personal notice may be
forwarded to him by mail postage paid; all to be done thirty
days before the day of sale. Tile notice shall also be published three weeks successively before the day of sale in a I~elll, § 37.
newspaper printed in such county, if any, otherwise in the 1852, c. 219.
state paper.
SECT. 31.
When a right of redemption has been attached, lItortgagee ell
reqllBst, to
judgment recovered and a sale of it is to lJe made, the cred- di~close
amoun t
duo.
it or may demand of the mortgagee to disclose in writing
under his hand, the condition of the mortgage and of the R. S., c. 133,
sum due thereon, which shall be furnished within twenty-foul' § 41,42.
hours, and in case of neglect he shall be liable for damages.
SECT. 32.
If' such disclosure is not furnished within that If disclosure not
may
time, snch creditor may apply to any magistrate authorized mru.i6,
compel it by
taking his
to take depositions in the county, where the land lies or doposition.
where the mortgagee resides, who shall take his deposition
in relation to tile facts requirecl to be disclosed, and who
may exercise the power to compel attendance anel disclosure Idem, § '43.
authorized for taking a deposiLion inpel'petuam.
SECT. 33.
The officer shall sell such right 01' interest at Officer to sell nt
and
public auction to tile highest Lidder, anel execute and deliver auction,
convey by deed,
dobtor's interest.
to the purcha:lOl' a sufficient deed thereof, which being recorded in the registry of eleeel:l, where the lanel lies, within
three months after the sale c01l1'eys to him all the title of
the debtor in the premises. When such bidder on demand
of the officer does not pay him the sum, for which it wa
sold, he shall immediately sell it again as before, and if its
does not se 11 for so much as at the first sale, the person to
wholll it was struck oil' at the first sale shall be accountable
to the officer for the elifIerence, who may recover it to be
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76. 12 endorsed on the execution unless satisfied, and then paid to

Idem, c. 94,

~

39.

Sale may be
adjuurned.

Idem,

~

38.

Seizure mado
on day of notice
of sale ; proceodhlgs after return
day, valid.

Idem,

~

40.

13 the debtor.
SECT. 34.
When the officer deems it for the interest of
2 all concerned to postpone thc Ilale, he may adjourn it for any
3 time not exceeding seven days, and so from time to time
4 until a sale is made giving notice at the time of each adjourn.
5 ment by public proclamation.
SECT. 35.
'1'he seizurc on execution is considercd as made
2 on the day, whcn notice of the sale is given, and the right
3 or intcrest seized within that time is held, if the sale be not
4 completed within thirty days after judgment; and the subse·
5 quent proceedings and return will be valid, if made after
6 the return day of ,the execution or after a removal or disa.
7 bility of the officer.
R'ights tmd interests ?nay be redecmed from sales, and may be
sold, as well as ri,::rhts to rcdeem from levies.

Rights and
interests may be
redeemed, &c.

Idem,

~

41, 42.

Rights to redeem
from levies aud
Bales may be

attached and
sold, &c.

Idom,

~

43.

SECT. 36.
Rights and interests so solll Illay bc redeemed
2 within one yem as land levied on by appraisement may be;
3 and the rights and remedies of the parties are the same for
4 this purpose, as those of mortgager and mortgagee. (a)
SECT. 37.
The right of a deutor to redecm from a sale or
2 from a levy by appraisemen t may ue attached aud sold on
3 execution, as an eqnity of redemption may be, and the parties
4 will have the same rights and remedies. Attachments of
5 such estate or equity of redemption made before such levy
6 or sale will be elIectllal on such right of redecming ill the
7 order, in which they were made, in preference to attachments
8 made subsequent to such levy or sale.

Lands of banks and manufacturing corporations ?nay be sold
at auction.
Lands of banks
and manufacturing corporations,
aud their titles
as mortgagees
may he sold at

auction;
proceedings.

2
3
4
5
6
7
8

SECT. 38.
The lands of Lauks or mauufacturing corpora·
tions and their titles as mortgagees of lands may be seized
on execution and sold at auction. The officer shall give
notice of the time and place of' sale fourteen clays previons
thereto by posting it in two Ol' more public places in the
town, where the lands lie, and ill a newspaper printed in the
county, if any, otherwise in the state paper; and he may
by deed convey the same, and a debt secured by s11ch mort·

(a)

1, Me,

~97,

~,Me,

339,

PUBLIC LAWS.

9
10
11
12
13
14
15
16
17

gage and remaining unpaid will pass with the mortgagee's
title to the purchaser, wh~ may recover the premises or debt
in his own name. In such action a copy of the mortgage
attested by the register of deeds shall be received as prima
facie evidence of such deed and of the contracts secured by
it as remaining due at the time of trial. The cashier of the
bank or clerk of the corporation on reasonable request of
the officer shall furnish him with a certified copy of such
contract and of all payments made thereon.
SECT. 39.
No transfer of such mortgage or of the debt
2 secured thereby made by such corporation after notice of
3 the seizure· thereof on execution filed in the registry, where
4 the land lies, or given to the party to be affected there by
5 shall have any validity against the purchaser at such sale.

23
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Idem, § 34:

No transfer
mado after notice
or seizure is
valid.

Idem, § 35.

Corporation may redeem.

2
3
4
5
6

SECT. 40.
The corporation iliay redeem such land or mortgage and debt as is provided for the redemption of lands
levied on by appraisement; and such right may be attached
and sold on execution as thc right to redeem from the sale
of an equity of redemption may be, and the corporation
will have the like right to rcdeem from such second sale.

Corporation may
redeem, &c.

Idem, § 34,
as ::uncuutH.!.

lJ!Iiscellaneous provisions.
SECT. 41.
The expenses of levy in any of the modes
2 aforesaid are to be considered as part of the execution in a
3 levy, sale, or redemption.
SECT. 42.
Every thing, which a creditor or debtor is re2 quired in this chapter to do, lllay be done by their heirs,
3 assigns, executors, or administrators, or by any person law4 fully claiming under them.
SECT. 43.
'1'he real estate of a deceased person iliay be
2 taken for payment of his deLts by an execution issued on a
3 judgment recovered against his executor or administrator
4 and levied 011, sold, alld redeellled, as if taken in his life5 time. When so levied on 01' sold and redeemed by his heirs
6 devisees or their assign", it shall not be again subject to
7 levy or sale for debts of the deceased.
SECT. 44.
11 widow is not deprived of dowel' by a levy or
2 sale on execution of real estate of her husLand.
SECT. 45.
When an execution is issued in the name or for
2 the use of the state against a debtor, his real estate lllay be
3 taken thereby and sold at Lnction notice thereof being given

Expenses part of
execution.
Idem, § 44.

'Vhatever is to
be done by
creditor or
debtor, &c.
Idem, § 45.

Real estate of a
deceased person
may be taken 011
execution, &c.

Idem, § 46, 47.

"Vi dow not
deprived, &c.

Idem,

~

48.

Lands ora
debtor to the
state may be sold
on execution,&c.
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Idem,

~

49.

Attachment of a
righ t to have a
conveyance, may
take effect on
premises.

1847, c. 21,

~

1.

'~7hen deed has
been givon to an
assignee, right
should he sold,

&c.

1847, c. 21, ~ 2.
R. S., c.117,
~

50, 51.

Vilhan an assignment is al1eged
and contested,
jury may find
respecting it ;
assignee may be
made a party,

1847, c. 21,

~

3.

4
5
6
7
8
9
10

as provided in the thirtieth section of this chapter, except
that notice shall be published in the state paper and the last
publication in both papers shall be six days before the sale;
The officer shall make and execute to the purchaser a suffi.
cient deed of the estate sold; and the debtor has the same
right to redeem as to rcdeem lands levied on by appraise.
ment.
SECT. 46.
When the right of a debtor to a conveyance of
2 real estate by bond or contract is attachcd and a deed is
3 made to the debtor dming its existence, the attachment shall
4 take e:ITect upon the premises, which may be levied on as in
5 other cases.
SECT. 47.
When during the attachment a deed has been
2 given to an assignee, the right of the debtor should be sold
3 on the execution. (a) When the right has been sold and
4 there has been no previous conveyance to the debtor, the
5 purchaser has the same remedies in his own name against
6 the obligor or contractor, as the debtor would have had by
7 an action at law to rccover damag;es for nonfulfillment or by
8 bill in equity to compel a specific performance, and when
9 assignment before attachment is alleged, the assignee may
10 be made a party. Upon rcfusal of the obligor or contractor
11 on request of the purchaser to give correct information of
12 the amount due or condition remaining to be pcrformed, the
13 pnrchaser may maintain his bill without previous payment,
14 performance, 01' tender. Upon a hcaring the court may
15 grant and decree such relief, payment, 01' performance, as is
16 competent in equity.
SEC'l.'. 48.
When an assignment of the bond or contract is
2 alleged and the plaintitI in equity contests it, the alleged
3 assignee may be sUllullonec1 and made a party to the bill and
4 an issue may be framed to be tried by a jury, who shall find
5 whether such an assignment existed and was valid; and if
6 the assignee does not appear, the assignment is to be
7 regarded as invalid.
(a)

35,

~Ie.

520.

