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TITLE SIXTH.

THE POWERS AND DUTIES OF COURTS OF PROBATE.

Chap. 63. The court of probate.
64. The appointment, powers and duties of executors and administrators.
66, The distribution of estates real and personal, and of lands held in mortgage

or taken on execution,

66. Insolvent estatcs.

67. Appointment, powers and duties of guardians,
68, Testamentary trustees.

69. Estates of deceased partners.

70, Assignmments for the benefit of creditors.

71, Bales of real estate by license of court.

72. Probate bonds, and remedies thereon.

Sect. 1.

*

10.

11

12.
13.

Chapter 63.
THE COURT OF PROBATE,

ELECTION, POWERS AND DUTIES OF JUDGES OF PROBATE,

Judges, how selected; to have a seal, issue processes and punish for con-
tempt.

. Officers to serve such processes; witnesses refusing to appear and testify, how

punished.

Judges to have fixed days and places for holding court, Special courts, and
adjournments by judge or register,

In what cases he may appoint guardians, executors and administrators, and
his jurisdiction generally.

In what cases administration shall not be granted, and disposal of property in
such cases.

. Court first commencing proceedings to have jurisdiction throughout; assumed

jurisdiction only to be avoided by appeal, except for fraud, or the want of
jurisdiction appears on the record.

‘When the judge is interested, jurisdiction transferred to the adjoining county,
and copies of rccords to be transmitted and recorded in the county where
the ease originally belonged.

Provisions of this chapter applicable to probate districts made of parts of
counties.

. Judge to sign and certify unfinished records, decrees and eertificates of his

predccessor, and same to be valid,

Oaths requircd may be taken before the judge or a justice of the peace, and
certificate returned and recorded.

Judge may appoint magistrate to administer oath to person unable to attend,
ov living thirty miles from court, and return certificate,

Judge not to be counsel in cases incompatible.

No bond sufficient unless approval of judge is written thereon.
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Cuap. 63.

Judges, how
selected ; to
have a soal, &e.

1856, c. 210,
R. &, ¢, 105,
$1,2,5,7

Officers to serve
such processes,
&e.

R, 8, ¢c. 105,
§6,7

Judges to have
fixed days and
places for
hoiding court,
&c.

REVISION SECOND.

ELECTION, POWERS AND DUTIES OF REGISTERS OF PROBATE,

Sect. 14, Registers, how selected ; their oath and bond ; to have the care of all papers

O 0 -1 O Tt o bO

Sy U o D

-1 O v i W

and keep all the records of their eourts,

15. Conditions of his bond ; a forfeiture disqualifies him from holding his office,

16, In his absence or death, judge may appoint a register pro tem., who shall be
sworn and give bond.

17, Judges of probate and of the supreme court to inspect register’s conduect,
and give notice of breach of his bond to county treasurer, who shall put
it in suit; apply the money to complete the records, and sue register for
any deficiency.

18. Register not to be counsel in cases incompatible.

SUPREME COURT OF PROBATE,

19, The supreme judicial court to be the supreme court of probate, Persons
may appeal by claiming an appeal within thirty days, or within thirty
days after-return from absence or constitution of attorney.

20, Appellant to file Lis bond within ten days, and his reasons for appeal within
ten days more, and give notice to all pariies fourteen days before court.
Case in which bond may be waived.

21, Court may allow entry of an appeal accidentally omitted, on petition filed
within a year, and notice to all adverse parties.

22. Proceedings if appellant fails to euter his appeal.

23. After an appeal, all proceedings in probate court to cease till decision in the
supreme court,

24. Appeal to be heard at the next term, What judgment the court may render.
Trial by jury.

25. Costs may be allowed in all contested cases, as in actions,

Flection, powers and duties of judges of probate.

Smor. 1. Judges of probate are elected or appointed as
provided in the constitution. Their election is cffected and
determined as provided respecting county commissioners by
chapter seventy-cight. They are to cnter upon the dis-
charge of their duties on the first day of January following,
they are to have an official seal and authority to issue
whatever process may be necessary for the discharge of their
official duties, and to punish for contempt of their authority
in the same mauner that the supreme judicial court may.

Sper. 2. Sheriffs and their deputies, coroners and con-
stables shall serve and execute all legal processes directed
to them by any judge of probate; and any person summoned
before him as a witness who refuses to appear and give
evidence is liable to the same penalties and damages as for
such refusal before the supreme judicial court.

Sect. 3. Judges of probate shall have certain fixed days
and places for holding their courts and making and publish-
ing their orders and decrees, where no express provision is
made by law; and such days shall be made known by public
notifications thereof in their respective counties; they may
adjourn their courts to any time not beyond the next regu-
lar day, and appoint special courts, when they deem it
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necessary ; and in case of the absence of the judge or vacan-
cy in the office at the time of holding any court the register
of probate may adjourn the same, till the judge can attend,
by posting notice thereof at the probate office.

Secr. 4. The judge for each county has power to appoint
guardians for minors and others according to law; take the
probate of wills; grant letters testamentary or of adminis-
tration on the estates of all deceased persons, who at the
time of their decease were inhabitants or residents of his
county, or who died without the state leaving estate to be
administered in his county, or whose estate is afterwards
found therein; also on the estate of any person, who is
under sentence of death and confined in the state prison
awaiting its execution, or of imprisonment for life in the
state prison; and shall have jurisdiction of all matters
relating to the settlement of such estates, to persons under
guardianship, and to whatever else may be conferred on him
by law.

Sect. 5. No probate of any last will or administration on

5

CuAr. 63,
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1841, c. 5, § 2t

In what cases

he may appoint
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ed after the expiration of twenty years from his decease,
except it appears satisfactorily to the judge of probate, that
there are moneys due to the estate of said deceased from
the government of the United States; and except as pro-
vided in chapter sixty-four and section eleven, nor shall any
administration be granted at any time, unless it satisfacto-
rily appears to the judge, that there is personal estate of the
deceased amouunting to at least twenty dollars, or that the
debts due from him amount to that sum, and in the latter case,
that he left that amount in value of real estate; and in case
no administration is grauted for the reasons aforesaid, the
personal estate of said deceased shall become the property
of his widow, if any, otherwise of the next of kin, who may
appropriate the same without being chargeable as executors
in their own wrong.

Secr. 6. 'When a case is originally within the jurisdiction
of such court in two or more counties, the one which first
commences proceedings thercin shall retain the same exclu-
sively throughout; and the jurisdiction assumed in any case,
except cases of fraud, so far as it depends on the residence
of any person or the locality or amount of property, shall
not be contested in any procecding whatever, except on an

the want of jurisdiction appears on the same record.

R. &, c. 105,
$ 39, 40.
1847, c. 5.,
1848, c. 75.

Court first
commencing
proceedings to

have juisdiction
throughout, &¢.

. . . R. &, ¢. 105,
appeal from the probate court in the original case, or when ¢4,

]



6

Cmap. 63.

Wlhien the judge
isinterested,
urisdiction
transferrod to
adjoining
eounty, &c,

R. 8., c. 105,

$ 18,19,
Awmendments of
1841, § 15.

1841, ¢, 149, § 1.
1852, ¢, 278,
$1,2

Provisions of
this chapter
applicable to
probate districts,
&ec.

R. 8, c. 105, ¢ 37,

Judge to sign
and certify
unfinished
rceords, decrees
and certifieates
of his
predecessor, &c.

1841, c, 149, § 3,

Oaths required
may be taken
before the judge
or a justice of
the peace, &c.

W o I & Ot i 0 O

—
— O

12
13
14:
15
16
17
18
19
20

».
8

O - S O B o D -1 & Ov i o

O 00 - & Ov i W D

REVISION SECOXND.

Seer, 7. When any judge of probate is interested either
in his own right, in trust, or in any other manner, or is with-
in the degree of kindred, by which in law he may by any
possibility be heir to any part of the estate of auy person
deceased, to an amount in either case not less than one
Lhundred dollars, such estate shall be settled in the probate
court of any adjoining county, which shall have full jurisdic-
tion therveof, as if the deceased had died thevein. If his
interest arises after he bas regularly assumed jurisdiction of
such estate, or existed at the time of his appointment to
office; and in all cases where an executor administrator or
guardian whose trust is not fully executed, is appointed
and qualified as judge of probate for the county, in which
his letters were granted, further proceedings therein shall
be transferred to the probate court in any adjoining county,
and there completed as if such court had had original juris-
diction thereof; and in all such cages the register of probate
in such adjoining county shall transwmit copies of all records
relating to such estate to the probate office of the county,
where such estate belongs to be there recorded.

wEer. 8, Where parts of countics are designated by law
for the purpose of having a judge and rogister of probate
for their separate accommodation, such district shall be
deemed a county for all purposes of this and other applica-
ble chapters; and appeals {rom the judge of probate thereof
shall be cognizable in the county, where such distrvict is sit-
uated.

Secr. 9. Hvery judge of probate upon fivst entering on
the duties of his office shall examine the records, decrees,
and certificates, and the proceedings connccted therewith
which his predecessor left without being signed and authen-
ticated, and if he finds them correct, he shall sign and
authenticate them, and they shall then be as valid to all
intents and purposes, as if the same had been done by his
predecessor while in office.

Sker. 10, All oaths required to be taken by executors,
adminigtrators, trestees, or guardians, except to the truth of
inventories or accounts by them rendered, and all oaths
required of commissioners of insolvency, appraisers and
dividers of estates, or of any other persons in relation to any
proceeding in the probate court, or to perpetuate the evidence
of the publication of any order of notice, or of any notice of
the time and place of sale of real estate by executors, admin-
istrators, guardians, or otlers, by license of any judicial or
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PUBLIC LAWS,

probate court, may at any convenient time and place be
administered by the judge of probate or by any justice of the
peace, and a certificate thereof, when taken out of court,
shall be returned into the registry of probate, and there filed
and recorded. '

Secr. 11.  If any person required to make oath to any
inventory or account to he settled by the judge of probate
is  unable to attend by reason of infirmity or otherwise, or
resides more than thirty miles from the place where the court
of probate is held, the judge by a commission issued for the
purpose may authorize any disinterested magistrate to admin-
ister such oath; who shall return a certificate thereof to the
judge with such commission and inventory or account an-
nexed and the vouchers to prove the same.

SEct. 12.  No judge of probate shall have a voice in judg-
ing and determining, nor be attorney or counselor in or out
of court in any civil action or matter which may depend on
or relate to any sentence or decree made by him in his office ;
nor in any civil action for or against any executor, adniinis-
trator, guardian, or trustee under any last will and testa-
ment, ag such, within his county.

Seer. 13, No bond required by law to be given to the
Jjudge of probate, or to be filed in the probate office shall be
deemed sufficient, unless examined and approved by the
judge, and such approval under his official signature written
thereon.

Ellection, powers and duties of registers of probate.

Secr. 14. Registers of probate are elected or appointed
ag provided in the constitution. Their election is effected
and determined as provided respecting county commissioners
by chapter seventy-eight. They enter upon the discharge
of their duties on the first day of January following, and
before entering on their duties shall be duly sworn and give
bond to the treasurer of their county with sufficient sureties
in the sum of not less than one hundred nor more than one
thousand dollars at the discretion of the judge of probate,
who shall certify his approval thereon; and they shall have
the care and custody of all files papers and books belonging
to the probate office; and shall duly record all wills proved,
letters of administration or guardianship granted, accounts
allowed, and all orders and decrees of the judge, and such
other matters as the judge shall direct.

~X

Cuap. 63,

R.§., . 105,693,

Judge may
appoint magis-
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administer
oath, &c.

R. 8., ¢, 105,
$ 33
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R. 8., c. 105,

$ 36,

Registers, how
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1856, ¢, 210.
R, 5., ¢, 105,
$ 9,10, 11,
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Conditions of his
bond, &c.

R. S., ¢ 105,
§ 11, 12,
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§ 13, 14.
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Secr. 15, The condition of such bond shall be for keeping
up seasonably and in good order the records of the court;
making and keeping correct and convenient alphabets of the
records, and for the faithful discharge of all other duties of
office 5 and if such register forfeits his bond, he shall thence-
forth be forever disqualified from holding said office, and if
he neglects to complete his records for more than six months
at any one time, sickness or any extraordinary casualty ex-
cepted, such neglect shall be adjudged a forfeiture.

Secr. 16, In case of the death or absence of the register,
the judge of probate shall appoint a suitable person to act
as register, until the register resume his duties or another
is qualified in his stead; and he shall be duly sworn, and,
if the judge require it, give bond as in case of the register.

Smer. 17.  Hvery judge of probate and the justices of the
supreme court of probate shall constantly inspect the con-
duct of the register with respect to his records and the
duties of his office, and give information in writing of any
breach of his bond to the treasurer of his county, who shall
put the same in suit; and the money thus recovered shall be
applied for the expenses of duly completing the records of
such register under the direction of said judge, and the sur-
plus if any shall inure to the county; but if the same is not
sufficient for that purpose, the treasurer may recover the
deficiency of the register in an action on the case.

Swor. 18. No register of probate shall be attorney or
counselor in or out of court in any suit or matter pending
in the court, of which he is register, nor in any appeal there-
from; nor be executor, administrator, trustee, guardian,
commigsioner of insolvency, appraiser or divider of any
estate in any case, that is within the jurisdiction of said
court, nor be in any manner interested in the fees and emol-
uments arising therefrom.

Supreme court of probate.

Skcr. 19. The supreme judicial court is the supreme court
of probate, and has appellate jurisdiction in all matters de-
terminate by the several judges of probate; and.any person
aggrieved by any order, sentence, decree, or denial, of such
judges may appeal therefrom to the supreme court to be held
within and for the same county, provided he claims his appeal
within thirty days from the date of the proceeding appealed
from; or if at that time he was beyond sea or out of the
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9 United States and had no sufficient attorney within the state CHAP. 63.
10 within thirty days after his return or constitution of such 3o 5.
11 ﬂttOl‘DGy. R, 8., ¢ 96, § 29,

Sger. 20, Within ten days after claiming his appeal he apponant 10
shall file in the probate office his bond to the adverse party i ton days,
for such sum and with such sureties, as the judge approves; e
conditioned to prosccute his appeal with effect and pay all

intervening costs and damages and such costs, as the supreime

court taxes against him; and he shall file the reasons of
-appeal with the register of the court appealed from within

ten days after the bond is filed and serve all the other pai-

ties, who appeared before the judge of probate in the case,

with a copy of such reasous attested by such register four-

teen days at least before the sitting of the appellate court;

12 but in case of controversy between a person under guardian- &, o 105,
13 ship with his guardian, the supreme court may at discretion 22"
14 sustain an appeal on the part of the ward without such bond.

Bror. 21, If any such person from accident, mistake, courtmay atlow
defect of notice, or otherwise without fault on his part, spe
omits to claim or prosecute his appeal as aforesaid, the Smited, o
supreme court, if justice seems fo require a revision, may
upon reasonable terms allow an appeal to be entered and
prosccuted with the same effect, as if it had been seasonably
done; but not without duc notice to the party adversely
interested, nor unless the petition therefor is filed with the
clerk of said court within oue year after the decision com- R. S, o. 105,
plained of was made, said petition to be heard at the term $3%3
next after the filing thereof.

Seor. 22, If the appellant fails to enter and prosecute his
appeal, the supreme court upon the complaint of any person
interested in the case may affirm the former sentence, assess
reasonable costs for the complainaut, and take such further R.S.,ec.105,§2.
order thereon, as law and justice require.

BSEct. 23, After an appeal is claimed, the bond filed, and Attor an appeat,

. . . all proceedings
notice thereof given at the probate office with the reasons in probute court
of the appeal, all further proceedings in pursuance of the doofsion In the
matter appealed from shall cease, until the determination of Sapr o 105
the supreme court thereou. .

SECT. 24.  Such appeal shall be cognizable at the next term appeat to 1o
of the supreme court, which is held after the expiration of ram ae
thirty-four days after such appeal is made; and said court
may reverse or affirm in whole or in part the sentence or act
appealed from, pass such decree thereon as the judge of pro-

bate ought to have passed, remit the case to the probate
2 vl
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court for further proccedings, or take any order therein, as
law and justice require; and if upon such hearing any qués-
tion of fact occurs proper for a trial by jury, an issue may
be formed for that purpose under the direction of the court
and so tried. ‘

Seer. 25, Tnall contested cases in the original or appellate
court of probate legal costs may be allowed at discretion to
either party to be paid by the other, or to either or both
parties to be paid out of the cstate in controversy, as justice
may require; and oxecutions may be issued therefor as in
courts of common law.

Chaplter §64.

THE APPOINTMENT, POWERS, AND DUTIES OF EXECUTORS AND

ADMINISTRATORS.

WILLS AND EXECUTORS,

Seet, 1, Duty of person having custody of a will to present it to probate court. Pen-

alty for neglect.

When depositions of witnesses to a will may be taken,

When a will may be proved by one or two witnesses.

. When letters testamentary may be granted.

. Executors to give bonds. Conditions thereof.

. Conditions, if executor is residuary legatee.

Executors not to act withourt giving bond. Majority have power to act in all
cases, and actions against them without joining those not acting,

10

e
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FOREIGN WILLS.
8. Tereign wills may be allowed in this state. ‘
9. Copy of such will to be presented: to the judge, time assigned for hearing, and
notice given, )
10. It may then be allowed and recorded, but not to be valid unless executed
according to the laws of this state.
11, Letters testamentary may then be granted and estate settled.

NUNCUPATIVE WILLS. }
12, When nuncupative wills may be approved. Notice thereof.

ADMINISTRATORS,

13, To whom administration may be granted.
14, Administrators to give bonds, Conditions thereof.

ADMINISTRATORS WITH THE WILL ANNEXED.
15. Administrators with the will annexed may be apfointed, when no person
named in the will acgepts the trust and gives bond, and when ke is a minor,
Also when any executor or administrator is removed or his resignation accept-
ed. Iu what cases executors and administrators may be removed or their
resignation accepted.

16

17. Power of female executor or administrator ceases on marriage, and adminis-
trator with will annexed may be appointed.
18. Also on the death of the sole or surviving executor,

19, Administrators with the will annexed to give bonds same as others.
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PUBLIC ADMINISTRATORS.
Sect, 20, Appointment, duty, and bonds of public administrators,

21. When judge may revoke their powers. They shall then surrender their letters
and settle their accounts,

22. Tn what cases judge may license them to sell real estate.

23. Proceedings in such sales.

24, They shall pay balance in their hands to state treasurer, to be paid to lawful
claimants.

26, Judge to notify treasurer of such balance, and if administrators neglect to
deposit itin three months, their bond to be put in suit.

26, If not claimed in twenty years, forfeited to the state.

SPECTAL ADMINISTRATORS,

27. In what cases special administrators may be appointed. Their bonds and the
conditions thereof.

28. Duty to collect goods and effects of deceased, and pay to widow and children
such sum as the judge directs. Such sums to be accounted for by them in
final settlement.

29. His compensation, When his powers cease, and he is to deliver over the
effects in his hands.

30. Not liable to an action by creditor without decree of judge. When limitation
of actions begins to run in such cases.

31, Notwithstanding an appeal from the probate of a will, executor may proceed
to settle the estate, and retain avails for parties legally entitled.

EXECUTORS IN THEIR OYWN WRONG.
32, Who are executors in their own wrong, and their liability,

PROVISIONS RELATING TO BOTH EXECUTORS AND ADMINISTRATORS.

33, Notice of appointment by executors and administrators.

34, Notice when the deceased lived out of the state.

35. Notice proved by affidavit filed and recorded.

36, Party required to publish notice may select the newspaper.

37, Inventory to be returned in three months.

38. Estates must be appraised. Appointment and oath of appraisers.

89, How choses in action shall be appraised.

40. Additional inventories shall be required.

41, What may be omitted in the inventory.

42, When new or additional bond may be required.

43. 'When a sale of the personal estate may be ordered.

44, Tor what executors and administrators shall account, unless they clect to
take personal estate at the appraisal. When and how they may eclect.

45, When debts due the deceased may be compounded.

46. Executor or administrator neglecting to pay debts, guilty of waste.

47. How often accounts shall be settled. Accountant may be interrogated under
oath.

48. Chargeable with all property in their hands, whether in the inyentory or not,
and with proceeds of real estate sold.

49. Income of real estate occupied, how to be accounted for,

60, Judge may permit property of deceased to be insured. He may also allow

executor or administrator a percentage on assels administered by him,
. Claims of executor ‘or administrator not allowed unless in writing, and il
disputed may be referred.

62. When one executor or administrator is removed or resigns, the others may
proceed, nnd bring actions for the recovery of the assets.

53, Chancery remedies between coexecutors and coadministrators,

64, Previous acts of removed executors or administrators valid.

5

-

EMBEZZLEMENT OF THE PROPERTY OF DECEASED PERSONS.
56, Judge may cite persons suspected of embezzlement and examine them under
oath,
56. He may cite persons entrusted with any estate of the deceased and require
them to render an aceount under oath.
57. Penalty for refusing in both cases.

11
CHAP. 64.
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Wills and executors.

Seor. 1. Every person having the custody of any will
shall within thirty days after notice of the testator’s death
deliver it iuto the probate court, which has jurisdiction there-
of, or to the executors therein named; and if withont auny
reagonable cause Lie neglects so to do after being duly cited
for that purpose by the judge of probate, he may be commit-
ted to the jail of the county by the judge’s warrant, there to
be kept in close custody until he delivers the will as above
directed ; and he shall also be liable to the action of any
party for the damage, which he sustains by such neglect.

Smor. 2. When a will is offered for probate to the judge,
and any of the witnesses live out of the state, or niore than
thirty miles distant, or by age or indisposition.of body.are
unable to attend court, the depositions of such witnesses
taken before any magistrate authorized by commission from
such judge shall be competent evidence in the absence of
such witnesses.

Secr. 3. When it clearly appears to the ]udoe by the
written consent of the heirs at law or otherwise, that there
is no objection to the probate of any will, he may decree
probate thereof upon the testimony of one or more of the
three subscribing witnesses required by law, Who‘cauﬂsub-
stantiate all the requisite facts.

Seor, 4. When any will is duly proved and allowed the
judge of probate may issue letters testamentary thereon to
the executor named therein, if he is legally competent, accepts
the trust, and gives bond to discharge the same; but if he
refuses to accept on being duly cited for that purpose, or if
he neglects for twenty days after probate of the will to"give
such bond, the judge may grant such letters to the other
exccutors, if there are any capable and willing to accept the
trust.

Secr, 5. Every executor before entering on the execution
of his trust shall give bond with sufficient sureties resident
in this state in such sum, as the judge of probate orders, pay-
able to him or his successors with condition in substance, as
follows :

First—To make and return to the probate-court within
three months a true inventory of all the real estate, and all
the goods, chattels, rights and credits of the testator, which
are by law to be administered and which may come to his
possession or knowledge.
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PUBLIC LAWS.

Second—To administer according to law and to the will
of the. testator all his goods; chattels, rights and credits.

Third—"To render upon oath a just and true account of
his administration within one year, and -at any other ‘times,
when required by the judge of probate. :

Fourth—To account in case the estate should be repre-
sented insolvent, for three times the amount of any injury
done to the real estate of the deceased by him, or with his
consent between the representation of insolvency and the
sale of such real estate for the payment of debts, by waste
or trespass committed on any building thereon, or on any
trees standing and growing thereon, except as necessary for
repairs or fuel for the family of the deceased; or by waste
or trespass of any other kind, and for such damages as he
recovers for the like waste or trespass committed thereon,

Swer. 6. If such executor is a residuary legatee, the con-
dition of his bond instead of the preceding shall be to return
an inventory as aforesaid and to pay all the debts and lega-
cies of the testator, unless the estate from some unexpected
event should prove insufficient therefor. ,

Secer. 1. When two or more persons are named executors
in any will,none shall have authority to act as such or inter-
meddle, except those who give bounds as aforesaid; but a
majority of those who do give bonds, unless it is otherwise
prescribed in such will, have power to do all the acts in the
exccution of such trust, which all could do, and all acts: so
done are as valid in law as if all had agreed thereto; and a
suit may be maintained against the executors so acting on
their bond for the benefit of any person aggrieved by their
acts without joining the other parties to such bond. When
by the provisions of a will executors have in matters named
a discretion, they are to submit their doings to the judge of
probate for approval, without which they are not valid, on
petition of a person interested. ‘

Foreign wills.

Skcr. 8. Any will proved and allowed in any other of the
United States, or in any foreign country, according to the
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county, in which there is estate real or personal, on which
the will may operate; whereupon the judge shall assign a
time and place of hearing the case, and canse notice there-
of to all persons interested to be given in some public
newspaper three weeks successively; the first publicatio;
to be thirty days at least before the time so assigned.

Seer. 10, If, ow hearing the case, it appears to the judge,
that the instrument ought to be allowed in this state,as the
last will and testament of the deceased, he shall order the
copy to be filed and recorded ; and it then has the same forer
and effect, as if' it had been originally proved and allowed
in the same court in the usual manner; but nothing. herein
contained shall be construed to make valid any will, that: is
not executed in the manner prescribed by the laws of.this
state, nor to give any operation and effect to the will of ian
alien different from what it would have if originally proved
and allowed within this state. s

Seor. 11, After allowing and recording any will as afore-
said, the judge of probate may grant letters testamentary,
or of administration with the will annexed thereon, and pro-
ceed in the settlement of the estate found in this state, in
the manner provided by the laws of this state with respect
to the estates of persons, who were inhabitants of any oth-
er state or country; and the letters testamentary.oriof
administration thus granted, extend to all the estate of the
deceased within this state, and exclude the jurisdiction:of
the probate courtin every other connty. Sueh administra-
tion may be granted in any county, in which lands of .the tes-
tator subject to the operation of his will remain unsold after
the lapse of more than twenty years from his decease.

Nuncupative wills.

Secr. 12, No letters testamentary or probate of any ntin-
cupative will shall pass the seal of any court of prdb&té,
until fourteen days after the decease of the testator; nor
shall such will be approved and allowed at any time, unless
due notice is given to all persons interested, specifying that
the will to be proved is a nuncupative will,

Administrators.

Sgor. 13, Upon the decease of any person intestate the

2 judge of probate having jurisdiction shall grant administra-

3

tion of such intestate’s goods or estate to. the widow, hus-
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band, next of kin, or husband of the daughter of the de-

"'ceased, or to two or more of them, as he shall think fit, if
“the- applicant be over the age of twenty-one years and in

other respects suitably qualified for the trnst; but if: they
are unsuitable or being' residents in the: county and cited
before the judge for the purpose neglect ov refuse ‘to take
out-letters of administration, he may after thirty days from
the decease of the intestate commit administration on'such
estate to one or more of the priucipal creditors, or to: such
other persons, as lie deems suitable.

»Sgor, 14, Every adwminisirator before entering on the
execttion of his trust shall give bond with good and suffi-
cient sureties resident within this state in such sum, as the
judge orders, payable to him or his successors with condi-
tion in substance, as follows: :

First—To make and return into the probate court within
three months-a true inventory of- all the real éstate and all
the' goods, chattels, rights and creditsof the déceas‘ed which
may come into his possession or knowledge.

“Second—To administer according to-law all the goods,

‘chattels, rights and credits of the deceased.

“Third——To render upon oath a true account of Lis admin-
istration within one year, and at any other times when
required by the judge of probate.

Fourth—-To pay and deliver any balance, or any goods

‘and chattels, rights and credits, remaining in his hands upon

the settlement of his accounts to such persons, as the judge
of ‘probate directs.

Pifth—To deliver the letters of administration into the
probate court in case any will of the deceased shall be there-
after duly proved and allowed. ,

Sizth—To account, in case the estate should be repre-
sented insolvent, in the manner provided for executors in
the fourth specification of section five of this chapter.

Admanistrators with the will annezed.

Sucr. 16,  If there is no person, that the judge can appoint
executor of any will according to the provisions of section
four, he may commit administration of the estate with the
will annexed to-such person, as he would be authorized to

“appoint, if the deceased had died intestate; and when ‘an
) executor is under twenty-one years of age at the time of the

probate of the will, administration my be granted with the
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will annexed ‘during the minority of sucl executor, unless
there is another executor, who accepts the trust; in.which
case the estate shall be adiinistered by such other executor,
until the minor arrives at full age, when he may be admitted
as joint executor with the former upon giving bond as before
provided. :
SEct. 16, When an executor or administrator residing out
of the state after being duly cited by the judge of probate
neglects to.render his accounts and settle the estate accord-
ing to law; or when any executor or administrator joint or
sole becomes insane or otherwise unsuitable to perform the
trust, refuses or neglects to do so, or mnismanages the estate,
the judge of probate may remove him; and he may accept
the resignation of any joint or sole executor or adminis-
trator, when he is satisfied after fourteen daysenoticé 1o
those interested in the estate and a hearing, that there.is
reasonable cause therefor and that it will not be detrimental
to the estate or to those interested therein; and in either
case if there is no other executor or administrator to. dis-
charge the trust, the judge may commit administration of the
estate not already administered with the will annexed or
otherwise, as the case may require, to such: persons as he
thinks fit, as if the one resigned or removed were dead ; and
such administrator shall have the same poiers and be liable
to the same obligations, as other administrators, ..+ .
Sect. 17. When an unmarried womaun; who - is J01nt ‘or
sole executor or administrator, marries, hen husband, shall
not exercise such trnst in her right, but her:authority is
thereby extinguished; and-the other executor. or adminis-
trator, if any may proceed. in discharging the.trust, as if she
were dead. If there be no other, administration with the
will annexed or otherwise may be granted as p1’0v1ded in

-the preceding section.

Secr. 18. The executor.of .an executor shall have no
authority as such to administer the estate of the first testa-
tor; but on the death of the sole or surviving executor or
any last will administration of said estate not already admin-
istered may be granted with the will annexed to--stich per-
son, as the judge of probate shall think fit. '

‘Smer.-19.  Every person, who is appomted admiiistrator
with the will annexed, shall before entering upon the'execu-
tion of his trust give bond to the judge of probate in’ like
manner and with like condltlon as' is 1'equu ed of an execu-
tor . . . . 2 i lodi :
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Public-administraiors.

Seer. 20, The governor with advice of council, whenever
a vacancy occurs in any county, shall appoint a suitable per-
son to be public administrator” therein, whosc duty it shall
be to take  out-letters of administration and faithfully ad-
minister upon the estate of any person, who dies intestate
in such county not known to have in this state any heirs or
kindred, who can lawfully inherit such estate; and he shall
aceount in like manner, and give bonds to the judge of pro-
bate with like condition as in cases of ordinary administra-
tion and with the further condition in substance, that he will
comply with the provisions of the following section.

BEct. 21, If, before the estate of such deceased is fully
scttled, any last will and testament of his is produced and
duly proved, or if any of his heirs, next of kin or hiz widow
make application to the judge of probate having jurisdiction
of the estate, and claims the right to administer thercon, or
to have some other suitable person appointed to that trast,
tlie judge shall revoke the former administration and grant
letters testamentary, or new administration, as the case may
require; and thereupon the public administrator shall sur-
render his letters of administration to the judge of probate,
settle his account, and deliver to his snccessor all sums of
money in his hands, and all the goods, chattels, rights and
credits of said deceased, not administered upon.

BSmer. 22, The judge of probate may grant license to a
public administrator to sell the real estate of such deceased
for the payment of debts and incidental charges, as to other
administrators; and also, after three ycars from the grant-
ing of administration, to sell any or all of such real estate,
at public or private sale, although not needed for that pnr-
pose, if he is satisfied that it would be foy the interest of all
concerned, and that no heir, or other persons, oxcept cred-
itors, directly interested in such estate, can be found in the
United States.

Seer. 28, In such cases the judge of probate and such
administrator shall observe all the provisions of law as to
bonds, notices, oaths and everything else required in the sale
of real estate by other administrators.

Seer. 24, When there is in the hands of such public
administrator an amount of money, more than may be nec-
essary for the payment of the deceascd’s debts and other

purposes of administration, he shall be required by the
3 VI
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judge of probate to deposit it with the freasurer of state,
who shall receive it; and the state shall be responsible for
the principal thereof for the benefit of those who may law-
fully claim it; and the governor and eouncil on application
aud proof may order the treasurer to pay it over.

SEcT. 25. In such case the judge of probate shall give
notice to the treasurer of state of such amount, and from
what estate receivable; and if said administrator neglects
for three months after the order of the judge therefor to
deposit the same, the treasurer shall cause his probate bond
to be put in suit for the recovery thereof.

Sect. 26, If the heirs, widow, ornext of kin, to any such
intestate, or other lawful claimant, shall not demand such
money within twenty years from the time of its deposit, it
shall be forfeited to the state.

Special administrators.

SEct, 27, When from any cause there is a delay in grant-
ing letters testamentary or of administration, the judge of
probate may appoint a special administrator, who shall not-
withstanding there is an appeal proceed in the execution of
his duties, uutil it shall be otherwise ordered by the supreme
court of probate; and he shall give bond like other admin-
istrators conditioned, that he will make and return into the
probate court within three months a true inventory of all
the goods chattels rights and credits of the deceased, which
may come to lis possession or knowledge; and that he will
truly account on oath for them and deliver them to the per-
son, who shall be lawfully authorized to receive them.

Secr. 28. He shall collect all the goods chattels and debts
of the deceased and preserve them for the executor or admin-
istrator thereafter appointed; and for that purpose may
maintain suits; sell such perishable and other goods, as the
judge may order, and pay to the widow, if' any, and if not,
to the guardian of the children under fourteen years of age,
such sum for their temporary support, as the judge may order,
having regard to the state and amount of the property. If
the estate is solvent, such sum shall on final settlement be
deducted from the share of the widow or children, but if
insclvent shall be considered by the judge in the allowance
he shall make them.

Srcr, 29, Such administrator shall be allowed sueh com-
pensation for his services, as the judge may think reasonable,
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not exceeding that allowed to other administrators; and on
the granting of letters testamentary or of administration
Lis powers shall cease, and he shall deliver forthwith all the
goods chattels money and effects of said deceased in his
hands, and the executor or administrator may prosecute any
suit commenced by the special administrator, as if it had
been commenced by himself.

Secr, 30, No special administrator shall be liable to an

2 action by any creditor of the dececased without an applica-
3 tion by such creditor to the judge of probate, and his decree
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authorizing it; and the limitation of all suits against the
estate shall begin to run from the time of granting letters
testamentary or of administration, in the usual form as if
such special administration had not been granted.

SEcr, 31, But instead of appointing a special administra-
tor in all cases, where a will has been proved and allowed
by the judge of probate and an appeal made therefrom, he
may grant letters testamentary to the executor named in such
will, who shall give bond and proceed in the settlement of
such estate, as if no appeal had been made; and, after the
payment of the just debts and charges of administration he
shall retain in his hands all the remaining avails of such
estate to await the result of the case in the supreme court
of probate, and then pay the same under the direction of the
Jjudge of probate to the parties legally entitled thereto.

Laecutors in their own wrong.

SEcr. 32, If any person sells or embezzles any of the goods
or effects of a deceased person liable to adniinistration before
taking out letters testamentary or of administration thereon
and giving bond accordingly, he shall be liable to the actions
of the creditors and other persons aggrieved as an executor
in his own wrong, and also to the rightful executor or admin-
istrator for the full value of the goods or effects of the de-
ccased taken by him, and for all damages caused by his acts
to said estate; and he shall not be allowed to retain any
part of the goods or effects, except for such funeral expenses
debts of the deceased or other charges actually paid by him,
as the rightful exccutor or administrator would have to pay.

Provisions relating lo both executors and adminisirators.

Skcr, 33. Every executor or adininistrator within three
months after giving bond for the discharge of his trust shall
cause notice of his appointment to be posted up in two or
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more public places to be specified by the judge in the town
where the deceased last dwelt, if in this state, and such fur.
ther notice, as the judee shall in writing direct.

Srer. 34, If the deccased was not an inhabitant or resi-
dent in this state at the time of his decease, such notice
shall be given by publishing in such newspaper or in such
other mode as the judge shall direct.

Smer. 35, An affidavit of the executor or administrator, or
of the person employed by him to give such notice made
before the judge of probate or any justice of the peace and
filed and vecorded with a copy of the notice in the probate
court within one year after giving bond as aforesaid shall
be evidence of the time place and manner, in which the
notice was given,

Bror. 36. The party required to publish any notice ordered
by the judge of probate to be given in a newspaper may select
the paper therefor,unless the judge should deem such paper
uusnitable from its want of circulation or other substantial
reason.

Srcer. 37, Every executor and admininstrator within three
wonths after his appointment shall make and retarn upon
oath into the probate court a truc inventory of the real
estate and of all the goods and chattels rights and credits: of
the deceased, which are by law to be administered and
which may come to his possession or knowledge.

gSecr. 38, The real estate, goods and chattels, comprised
in the inventory shall be appraised by three disinterested
persons appointed by the judge of probate and duly sworn;
and when any part of such estate is in any other county, the
judge may appoint three appraisers for each other county to
return au inventory thereof, who shall be swori.

Sror. 39, Bucl of the credits of the deceased and rights
to personal property not in possession, as the appraisers
may judge to be available as asscts, they shall enumerate in
a schedule part of said inventory with the names of the
debtors or parties obligated, the sums supposed to be due
thercon, aud the nature of the rights aforesaid, whether
absolate or conditional; and state in one general sum at
the foot of each scliedule such amount, as in their judgment
may be vealized from the same exclusive of expenses and
risk of settlement or collection.

SEct. 40. The judge of probate at any time afterward,
when auy estate or effects rights or credits come to the
knoswledge or possession of any executor or administrator,
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may require of him an additional inventory; and appraisers
in like manner shall be appointed and sworn; and return
shall be made within such time, as the judge in his warrant
shall direct.

Seor, 41, The following articles shall be omitted in mak:
ing the inventory aund shall not be administered upon asg
assets:

First—All the articles of apparel or ornament of the
widow according to the degree and estate of her husband,
and the apparcl and school books of minor children of the
deceased.

Second—The wearing apparel of the deceased not exceed-
ing one hundred dollars in value, provided that before the
return of the inventory such executor or administrator has
distributed the same to the widow and minor children of the
deceased, which he is authorized to do at his discretion, and
returns to the judge a certificate of such distribution from
the widow or the children’s children next of kin, who are
of age.

Third—Such provisions and other articles not excoeding
fifty dollars in value, as have neccessarily been consumed in
the family of the deceased before the appraisal of such
estate.

Fourth—Any sum of money becoming due on the death of
the deceased from an insurance on his life effected by him
after deducting the amount of premium paid therefor within
three years with interest, provided such deceased left a
widow or issue.

Srcr. 42, If after the retorn of any inventory or in the
proeress of the settlement of any estate the judge finds, that
the bonds given by any executor or administrator are too
small in amount, or insecure for want of responsible sureties,
he may require additional or larger bonds, or otlier sure-
ties; and if said exceutor or administrator docs not furnish
the same his anthority may be revoked and some other per-
son appointed in his place.

Seor. 43, The judge of probate, when he deems it neces-
sary for the speedy payment of the debts of the deceased or
for the benefit of all partics interested, that all or any of the
goods and chattels rights and credits named in the inven-
tory asd not distributed should be sold, may order either a
public or private sale of the same in such manner, as he shall
direct; and the executor or administrator shall account for
the same as sold : saviug the legal rights of persons to whom

21
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specific legacies are bequeathed, and those of the executor
or administrator under the provisions of the succeeding
section.

Secr. 44, Every executor or administrator shall be held
to account for all the goods and effects named in the inven-
tory, except credits rights to personal property not in pos-
session and such articles as are the subject of specific lega-
cies, at the rate at which the same were appraised, unless
within three months after the return of the inventory he
signifies in writing to the judge his election to the contrary,
or unless the judge on the application of some party inter-
ested has hefore election ordered a sale thereof; but for
special reasons the judge may allow him the further term of
six months to make such election.

Secr. 45.  'When any debtor of a deceased person is unable
to pay all his debts, the executor or administrator with the
approbation of the judge of probate may compound with
such debtor and give him a discharge on receiving a fair pro-
portion of the same.

Seer. 46, When any executor or administrator neglects or
unreasonably delays to raise money out of the estate under
lis charge or to pay the same where due and thereby sub-
jects said estate to be taken in execution, he shall be deemed
guilty of waste and unfaithful administration.

Sker. 47, Every execator or administrator shall render
his accounts agreeably to the condition of his bond; and the
judge of probate may require him to account, whenever he
may deem it necessary ; but no such account shall be settled
without reasonable notice. On the examination of such
account the accountant may he interrogated under oath in
relation to the same, and such record of his answers made,
as the judge requires.

Swcr. 48.  Iivery executor or administrator shall be charge-
able in his account with all goods chattels rights and credits
of the deceased, which come to his hands and are by law to
be adwministered, whether included in the inventory or not;
with all the proceeds of real estate sold for the payment of
debts legacies and incidental expenses, and with all the
interest profit and income, that in any way come to his
hands in his said capacity from any estate of the dececased.

Smor. 49, If any part of the veal estate has been used or
occapied by the executor or administrator, e shall account
for the income thereof to the devisees or heirs in the man-
ner ordered by the judge of probate with the assent of the
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accountant and such of the other parties as are present at
the settlement of his account; and if the parties do not
agree on the sum to be allowed, it shall be determined by
three disinterested persons to be appointed for that pur-
pose by the judge of probate, whose award accepted by the
judge shall be final.

SEct. 50. The judge of probate may permit an executor
or administrator to insure at the charge of the estate any
property of the deceased, which may become assets in his
hands; and may allow him in the scttlement of his account
such percentage on the amount of assets administered by
him, as Lhe may deem reasonable and just.

Secr. 51. No private claim of any cxecutor or adminis-
trator against the estate under his charge shall be allowed
in his account, unless particularly stated in writing, and if
any such claim is disputed by any person interested it may
be submitted to referees agreed upon in writing by the
interested parties present, or their agents or guardians;
and their written report made pursuant to the submission,
the judge may accept or recommit and decree accordingly.

Secr, 52.  When there is more than one executor or admin-
istrator and either of them is removed or his resignation
accepted by the judge of probate, the others may proceed
to discharge the trust reposed in them and may bring actions
of account against him and recover by any proper legal pro-
cess such effects and assets, as remain in his hands unad-
ministered. Like actions or process may be bronght by one
executor or administrator against another, when the latter
retaing an undue proportion of the estate under their charge
and refuses either to account to the other, or pay the debts
legacics or other charges on such estate, or where the
agerieved executor is a residuary legatee.

Secr. 53.  The supreme judicial court may hear and deter-
mine in equity all disputes and controversies between co-
executors and co-administrators, and between their respect-
ive legal representatives, in all cases, where there is not a
plain adequate and complete remedy at law: and in such
case the court shall have the same power and may proceed
in like manner, as is provided in cases between copartners.

Secr. 54, When any letters of administration are revoked
or any executor or administrator is removed, all previous
sales of real or personal estate made in a legal manner by
him and with good faith on the part of the purchaser, and
all other acts in due course of administration done by him

L
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in'good faith shall remain valid and effectual, and he shall
be accountable in the samec manner, as if he had not been
removed.

Embezzlement of the property of deceased persons.

St 55. Upon complaint made to the judge of probate
by any exccutor, administrator, heir, legatee, ereditor or per-
son interested in the cstate of any person deceased against
any one suspected of having concealed embezzled or con-
veyed away any of the mouney goods or cflects of the
deceased, e may cite such suspected person to appear
before him to be examined on oath in relation thercto.

Seor. 56. Upon complaint of any such party, that any
person entrusted by an executor or administrator with.any
part of such estate refuscs to render to him a full account
thercof when required, the judze of probate may cite such
person to appear before bim and to render a full account
under oath of any money goods chattels bonds accounts or
other papers belonging to such estate taken into his custo-
dy, and of his doings in relation thereto.

Seor, 57.  If any person duly cited as aforesaid refuses to
appear and submit to such examination or to auswer all law-
ful interrogatories, the judge may commit him to the jail of
the county there to remain, until he submit to the order
of the court, be discharged by the complainant, or by order
of the supreme judicial court.

Chapter G35,

DISTRIBUTION OF ESTATES REAL AND PERSONAL, AND OF LANDS

HELD IN MORTGAGE AND TAKEN ON EXECUTION.

DISTRIBUTION OF REAL ESTATE.

Sect. 1, In what cases the judge of probate may order partition of real estate.

. Including reversions and remainders.

. Appointment, oath, and duties of commissioners to make partition,

. When estate is in diffcrent counties, separate commissioners may be appoint-
ed, How partition shall be made in such cases.

. When equal division cannot be made, estate may be assigned to one or more
on payment of an equivalent. Males preferred to females, and older to the

i~ I

b=l

younger.
Proceedings when the interest of an heir or devisee has been eonveyed.
. Also when such interest is under attachment,
Partition to be made of all or any part of the estate, if any owner requires it,
Any owner may apply for partition. What notice shall be given.
. Judge to appoint a guardiar or agent to act for minors, and persons insane
or out of the stale,

Sowmue
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Sect. 11, Where the land lies in common with other owners, notice to be given, hearing
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had, and a severance first made and then the petition or assignment of
dower prayed for,

12. Judge may set aside or recommit return of the commissioners, but when
accepted and recorded, binding on all parties, subject to appeal.

DISTRIBUTION OF PERSONAL ESTATE.

13, What allowance the judge may make to the widow from the personal estate,
including one pew, and when he may make further allowance.

14, When such allowance consists of a debt secured by mortgage, same shall be
assigned to her.

16, When an allowance may be made to minor children, if no widow.

16. Distribution of the balance of the personal estate,

17, When a specific distribution of personal effects may be made, and appraisers
appointed to make it.

18, On what conditions, debts so assigned may be collected in the name of exec-
utor or administrator.

19, When a bond may be required of heirs, legatees or creditors to refund money
paid to them, )

20, Legatee of residuary or specific legacy may sue for it.

DISTRIBUTION OF LANDS HELD IN MORTGAGE OR TAXEN ON EXECUTION,

21. Lands held in mortgage or taken on execution deemed personal estate, and
distributed accordingly.

22. Such lands may be sold by license, and for what purposes.

23. Distribution of same if not redeemed or sold, or it may be sold and money
distributed.

PERSONS UNDER SENTENCE OF DEATH OR OF STATE PRISON ¥OR LIFE,

24. Persons under sentence of death or of state prison for life, deemed civilly
dead, and their estates administered and distributed aecordingly.

DISTRIBUTION OF THE ESTATES OF PERSONS DECEASED OUT OF THE STATE,

25. Tstates of persons deceased out of the state how administered and distributed.

26. If such person dicd insolvent, estate to be distributed proportionally among
his foreign and resident creditors, TForeign creditors not to be paid till res-
ident have received their proportion.

27, If any residue, how it may be distributed.

Distribution of real estate.

Secn. 1. The court of probate, which has jurisdiction of
the estate of any deceased person, may make partition of all
his real estate in this state among his heirs or devisees and
all holding under them, when the proportions of the respect-
ive parties are not in dispute between them, or do not appear
to the judge to be uncertain depending upon the construction
of any devise or other conveyance, or upon other questions
that he may think proper for the consideration of a jury and
a court of common law.

SEcr. 2. Any revision or remainder vested in his heirs,
or other particular estate under liis will or otherwise, may
be in like manner divided either during the existence of such
particular estate or after its determination.

Smer. 8. The partition shall be made by three disinterested

commissioners appointed by said judge for that purpose; and
4vr
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before entering on their duties they shall be duly sworn be-
fore the judge or a justice of the peace, and make such par-
tition pursuant to the will of the deceased or the laws reg-
ulating the descent of intestate esiates, as the case may be,
among all the parties owning shares, whether they joined in
the petition therelor or not.

Secr, 4. If there is estate in different counties to be
divided, the judge may appoint separate commissioners for
each county and issue warrants accordingly ; and in such
case the partition shall be made of the estate in each county
as if there were no other to be divided.

Smer. 5. When the whole or any part of the premises of
greater value than cither party’s share cannot be divided
without great inconvenicnce, the same may be assigned to
any one or wore of the parties, who will accept it and pay
to the others such sums of money, as the commissioners
shall award to make the partition just; but such partition
shall not be established by the court, until all such sums are
paid or secured with interest to the satis(action of the parties
entitled thereto; nor if inconsistent with the condition of the
devise, tnder which they claim; but in such agsignment males
shall be preferred to females, and the elder to the younger
children of the same sex.

SEcr. 6. No conveyance of the interest of any heir or
devisec in the lands of the deceased by deed, levy of exceu-
tion, or otherwise, shall take from the judge of probate his
jurisdiction to divide and assign such lands in manner afore-
said; but the same shall inure to the equitable owner of the
part so conveyed; and in case of the unequal division pro-
vided for in scction five, such owner may make written appli-
cation to said judge, before he accepts sueh division, for the
share of such heir or devisee, and after notice to such heir
or devisee the judge may decide in favor of such owner, and
he shall be entitled to receive said share of the money or go
much thereof, as is proportional to his equitable interest.

Secr, 7. If the share of any such heir or devisee is under
attachment, the judge on like application from the plaingiff
in the suit or the attaching officer shall require the money,
not excecding the amount of the attachment, to be paid to
the officer, who shall be answerable therefor in his official
capacity subject to the rights of the partics, as if originally
attached.

Secr. 8. When such partition is made on the application
of an heir or one holding under him, it shall be made among
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all the owners of all the ancestor’s estate, which any inter-

- ested party requires to have included, and when made on

the application of a devisee or one holding under him, it
shall be made of all the estate held Dy him jointly or in
common with others holding under the testator, which any
devisee requires to have included.

Secr. 9. Such partition may be ordered on the petition of
any of the owners of any share after duc notice to all the
others to appear and shew cause against it; which notice
shall be served fourteen days at least before the time ap-
pointed for the hearing on the other owners personally, if
they can be found within the state, and if not, by publishing
it in such newspaper or newspapers as the conrt shall order
for three successive weeks at least before such hearing.

Sper. 10, If it shall appear to the eourt that any winor or
insane person, who has no guardian in the state, is interested
in the premises, the court shall assign him a guardian for the
suit to appear for him and defend his interest therein; and
if any owner resides without the state having mno agent
therein, the judge shall appoint an agent to act for him.

Sect. 11, When any of the real estate, of which partition
or the assignment of dower is prayed for, is held in common
with that of other persons, the judge shall order notice of
the intended partition or assignment of dower to be given to
the co-tenant, which shall contain a descriptioun of the prem-
iges to be divided and of the proportion claimed as belong-
ing to the estate of the deceased ; specify the time and place
of hearing the case, and be served by delivering to him, or
leaving at the place of his abode an attested ¢opy thereof
at least fourteen days before the time of Liearing; but if the
co-tenant does not reside in this state, such notice shall be
given as the judge may require. At the time appointed in
such notice the judge shall hear the parties, determine their
respective rights in such estate, and dircet the commissioners
first to divide and set off the estate of the deceased from
that of such other persons and then make the partition or
assignment of dower prayed for. (a)

Secr. 12, The judge may set aside the return of the com-
missioncrs, and commit the case anew to the same or other
comnissioners, and the return when accepted by the court
shall be recorded in the prohate office and in the registry of

deeds for the county in which the lands lie, and be binding §}

to all intents and purposes upon all persons interested

(@) Doan vs, Hooper, 31, Me, 107,
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saving to them the right of appeal to the supreme court of
probate.

Distribution of personal estate.

Sker. 13, In the settlement of any intestate es