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SENATE. 

Thursday, February 4, 1909. 
Senate called to order by the Presi-

dent. 
Prayer 

Gardiner. 
by Rev. :\lr. Clark of 

Journal of the previous session read 
and approved. 

is not right, it can be reported back in 
a new draft. I hope the motion to 
recede and concur will prevail. 

Mr. DONIGAN: I wish to withdraw 
my objection. 

The question being put upon 
motion to recede and concur, the 
tion prcYailed. 

the 
mo-

Papers from the House disposed of House Bills Read and Assigned. 
in concurrence. Resolve in favor of J. ,V. Haines, 

Bill, "An Act to amend Section 2 ,)f Town Clerk of Dexter. 
Chapter 15 of the Revised Statutes re- Resolve in favor of David E. Knight, 
lating to transportation of puplJs. Town Clerk of Garland. 
Came from the House, by that branch An Act to extend the charter of the 
referred to the committee on Educa- :Mcrchant's Trust Company. 
tion. On motion by Mr. Howes of The following bills, petitions and re-
Somerset this bill was tabled f')r solves were presented and referred: 
printing, pending reference. 

"Petition of Clyde L. ~Whitney and 
eight others, praying that not more 
than 10 fish shall be caught in one day 
by one person in Pleasant pond." came 
fr",m the House, that branch non-con
curring with the Senate' in the in

Judiciary. 
By Mr. Macomber of Kennebec: Bill, 

An Act to change the name of the 
Unitarian Society of Augusta, Maine. 

By Mr. Reynolds of Kennebec: Bill, 
An Act to extend the charter of the 

definite post-ponement of the Petition, ,Vaterville and \Vinslow Bridge Gom
and referring the same to the com- pany. 
mittee on Inland Fish and Game. Mr. Legal Affa7rs. 
Howes of Somerset, moved that the 
Senate recede and concur with the 
HOURe in its reference. 

Mr. DO~IGAN of Somerset: Mr. 
President: 'L'hat petition is signed by 
people living about seventeen miles 
from Pleasant pond, and the people 
living near Pleasant pond object to 
having so few fish taken from the 
water in anyone day. 'Ve have no 
objcction to having ten pounds of fish, 
but we do object to having ten fish, as 
that might not be over three 'or four 
pounds, and the gentleman that runs 
the hotel is the only one anywhere 
near the pond that wants that bill 
passeu, and I objcct to it because the 
people who have signed the petition 
live so far from the pond. 

Mr. HOWE'S of Somerset: Mr. 
President: These people have peti
tioned this legislature, signing a peti
tion, and I believe these petitioners 
have a right to be heard before the 
committee on Inland Fisheries and 
game. If we are to get into the habit 
of not giving the people a right to 
come to this legislature to be heard, 
we are getting into a pretty bad condi
tion; and, what is more, if this petition 

By Mr. Hamilton of York: Bill, An 
Act relating to the powers of the board 
of prison and jail inspectors. On mo
tion by the same senator, this bill was 
tabled for printing pending reference. 

By Mr. Knowlton of Piscataquis: 
Bill, An Act to create a lien on Shovel 
Handle Blc cks. On motion by the 
same senator this bill was tabled for 
printing, pcnding reference. 

By Mr. Donigan of Somerset: Bill, 
An Act to amend Chapter 93, Section 
46 of the Rcvised Statutes, relating to 
liens on logs and lumber. On motion 
by the same senator this bill was 
tabled for printing, pending reference. 

By Mr. Gowell of York: Bill, An 
Act to extend the charter of the Wells 
Telephone Company. 

Also: Bill, An Act to extend the 
charter of the Wells Electric Light and 
Power Company. 
Appropriations and Financial Affairs 
By Mr. Wheeler of Cumberland: 

Resolve in favor of the Board of Com
missioners of Pharmacy. 

By Mr. Smith of York: Petition of 
Judson Roberts and others of Water
boro in favor of an appropriation for 
the Webber Hospital of Biddeford. 
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By Mr. Hamilton of York: Petition 
of George Sylvester and others of Day
ton in favor of same. 

By Mr. Gowell of York: Petition of 
W. T. Elliott and others of Berwick in 
favor of same. 

Interior Waters. 

By Mr. Hamilton of York: Bill, An 
Act providing for the appointment of a 
Water Storage Commission. On mo
tion by the same senator this bill was 
tabled for printing, pending reference. 

By Mr. Knowlton of Piscataquis: 
Bill, An Act to authorize and empower 
the Guilford Manufacturing Company 
to erect and maintain piers and booms 
in the Piscataquis River. On motir"lll 
by the same senator this bill was 
tabled for printing, pending referenee. 

Ways and Bridges. 

By Mr. Lowe of Androscoggin: 
Petition of J. H. Woodman and 48 
others of Norridgewock in favor of the 
Donigan Bridge Bill. 

Also: Petition of Otis Martin and 60 
others of Guilford in favor of same. 

Also: Petition of L. B. Waldren, 1st 
Selectman and 52 others of Dexter in 
favor of same. 

Also: Petition of B. B. Preston and 
15 others of Cherryfield in favor of 
same. 

By Mr. Therriault of Aroostook: Re
solve in favor of a highway bridge 
over St. John River between Van 
Buren and S1. Leonards, N. B. 

Order. 

On motion by Mr. Hastings of Ox
ford, it was-

Ordered, the House concurring, that 
when the Senate and House adjourn, 
they adjourn to meet on Friday, 
February 5, at nine o'clock in the fore
noon. This order was subsequently 
returned from the House, that branch 
concurring in its passage. 

Reports of Committees. 

Mr. Colcord, for the committee on 
Railroads and E,xpresses, on "Bill, An 
Act to amend Section 53, of Chapter 51 
of the Revised Statutes, relating to 
Railroad Commissioners, reported 
same ought not to pass. Report ac
cepted. 

Mr. Mullen, for the committee on 
Taxation, on Report of the Maine Tax 
Commission appointed under pro
visions of Chapter 108 of the Resolves 
of 1907, together with bill, "An Act for 
the assessment and taxation of certain 
public service companies." reported 
that the bill ought not to pass. On 
motion by Mr. Staples of Knox, the 
bill was tabled, pending the acceptance 
of the report. 

Mr. Osgood, for the committee on 
Appropriations and Financial Affairs, 
on "Resolve in favor of Bangor 
Children's Home" reported same ought 
to pass. 

Mr. Irving for the same committee, 
on Communication from the State 
Auditor, reporting claims, accounts 
and demands against the State, 
amounting to $28,903.18 on account uf 
deficiency in appropriation for the pre
vention and extinguishment of forest 
fires; reported accompanying Resolve, 
entitled "Resolve providing for the 
payment of claims, accounts and de
mands against the State accrued dur
ing the year 1908 on account of de
ficiency in appropriation for preven
tion and extinguishment of forest 
fires; and that it ought to pass. 

Mr. Wheeler, for the committee on 
Taxation, on bill, "An Act to amend 
sections 27 and 28 of Chapter 97 of the 
Revised Statutes, relating to taxation" 
reported same in new draft, under 
same title and that it ought to pass. 

The foregoing reports were accepted, 
and the several bills and Resolves 
were tabled for printing, under the 
joint rules. 

Passed to Be Engrossed. 

Resolve in favor of the Bridgewater 
Classical Academy. 

An Act to provide for the purchase 
of a farm on which to conduct 
scientific investigations in orcharding. 
On motion by Mr. Staples of Knox, 
this bill was tabled, pending its pass
age to be engrossed. 

Resolve in favor of Holy Innocents 
Home for Infants in the City of Port
land. 

Resolve in favor of Eastern Maine 
General Hospital. 



LEGISLATIVE RECORD-·SENATE FEBRUARY 4. 1~5 

Read and Assigned. 
Resolve in favor of L. M. Staples. 

Chairman of Committee on Home ror 
Feeble Minded. 

An Act to amend Section 1 of 
Chapter 24 of the Public Laws of 1907, 
in relation to reports of hearings in 
vacation in law or equity. 

An Act to extend the charter of the 
Central Aroostook Electric Company. 

An Act to extend the charter of the 
'Vashburn Electric Company. 

An Act to extend the charter of the 
1'\orthern Aroostook Electric Company. 

An Act additional to Chapter 144 uf 
the Revised Statutes, providing for the 
recovery of money improperly paid by 
the State for the support of insane 
paupers. 

Finally Passed. 

Resolve in favor of Bath City Hos
pital. 

Resolve authorizing a temporary 
loan for the year 1910. 

Resolve authorizing a temporary 
loan for the year 1909. 

Resolve in favor of the Bar Harbor 
Medical and Surgical Hospital located 
at Bar Harbor, Maine. 

Resolve in aid of the Temporary 
Home for Women and Children at 
Portland. 

Orders of the Day. 

On motion by Mr. Baxter of Cum
berland, Senate Doc. No. 103, Bill, 1'8-

lating to tenure of office of janitors 
and engineers of city of Portland; 
Senate Doc. No. 105, Bill, Relating to 
time of service of members of Portlanj 
Fire Department; and Senator Doc. 
No. 106, Bill, Relating to tenure of 
office of Portland City Electrician, 
were severally taken from the table; 
and, on further motion by the same 
senator, the same were severally re
ferred to the Portland Delegation. 

On motion by Mr. Baxter of Cum
berland, the Senate voted to reconsider 
the vote whereby it passed to be en
grossed, House Doc. No. 31, "Resolve 
in favor of S1. Elizabeth's Roman 
Catholic Asylum of Portland." On 
further motion by the same senator, 
Senate amendment A, to amend by 
striking out the word "orphan" in the 
third line thereof, was adopted, and 

the bill, as amended was passed to ue 
engrossed. 

On motion by Mr. Milliken of 
Aroostook, Senate Doc. No. 101, Bill, 
relating to equitable assessment of 
taxes, ,vas taken from the table, and 
on further motion by the same 
senator, the same ,vas referred to the 
committee on Taxation, in concur
rence. 

On motion by Mr. Macomuer of 
Kennebec, Senate Doc. No. 95, Bill, re
lating to mortgage liens on insuran<!e 
policies, was taken from the table, and 
on further motion by the same senator, 
the same was referred to the com
mittee on Mercantile Affairs and In
surance. 

On motion by Mr. Howes of Somer
set, Senate Doc. No. 108, Bill, to amend 
Revised Statutes relating to com
mercial fertilizers, was taken from the 
table. On further motion by the same 
senator, the same was referred to the 
committee on Agriculture. 

On motion by Mr. Knowlton of 
Piscataquis, Senate Doc. No. 104, Bill, 
relating to Ice Fishing in ponds in 
Penobscot and Piscataquis counties, 
was taken from the table. On further 
motion by the same senator, the same 
was referred to the committee on In
land Fisheries and Game. 

On motion by Mr. Donigan of 
Somerset, Senate Doc. "'0. 102, Re
solve, proposing constitutional amend
ment relating to date of State elec
tion, was taken from the table. On 
further motion by the same senator, 
the same was referred to the commit
tee on judiciary. 

On motion by Mr. Reynolds of Ken
nebec, Senate Doc. No. 98, Bill regulat
ing interest on savings deposits, was 
taken from the table. On further mo
tion by the same senator, the same was 
rcf('rred to the committee on banks 
and banking. 

On motion by Mr. Irving of Aroos
took, under suspension of the rules, it 
was-Ordered: That 500 extra copies 
of Senate Doc. No. 12, and also 500 
extra copies of Senate Doc. No. 40 be 
printed for distribution. 

On motion by Mr. Looney of Cum
berland, under suspension of the rules, 
it was-Ordered: That 500 copies flf 
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Senate Doc. No. 33 be printed for dis
tribution. 

On motion by Mr. Hamilton of York, 
Senate Doc. 107, Bill, to establish pub
lic abattoirs in cities and towns, was 
taken from the table. On further mo
tion by the same senator the same was 
referred to the committee on agricul
ture. 

On motion by Mr. Hamilton of York, 
Senate Doc. No. 64, "An Act to estab
lish a uniform Poll Tax," assigned hr 
today, was taken from the table. 

The same senator also moved that 
the bill be indefinitely postponed. 

Mr. HAMILTON of York: Mr. 
President and Gentlemen at the Sen
ate: I will detain you but a few mo
ments. I regard this bill as a very 
important one. I do not believe we 
should take from the towns any rights 
they have in the management of theIr 
own financial affairs. If we are to 
have town officers, we should give 
them all the powers we can to manage 
their own affairs. By so doing, and 
by their taking the responsibility, we 
have better towns and better govern
ed towns, and better managed towns, 
because all are interested. 

Now, this statute has been in force 
for a long while, and the towns have 
become familiar with it. That is one 
reason tor retaining it. Another rea
son is that the only direct tax that 
is paid is the poll tax. We had a man 
in our city that paid between five and 
seven thousand dollars of taxes, and 
I asked him what he paid; and he said: 
Nothing, his tenants paid the tax. But 
a poll tax is different. It comes from 
a man's own pocket. Now, if any 
town is SO situated in its financial af
fairs that it can aid anyone, and does 
not need a large poll tax, they can 
establish one dollar, by statute, or up 
to three dollars; and why should not 
they have that right. There are poor 
men in the towns, and if the towns are 
well fixed financially, why, then they 
can afford to aid the poor working 
men. We have men in our towns that 
haVe large families or children, and 
that three dollars is a great deal ~o 
them. It buys their children shoG8. 
Race suicide has not Invaded our 
towns, and the town ought to have 

that privilege of taxing one dollar in
stead of three, and letting them have 
tha t two dollars; and then they can 
hold their heads up, and dress their 
children, with two dollars in shoes, and 
not become subject to the pauper law. 
For that reason, I oppose the passage 
of this bill. 

I am certainly in favor-should be, 
and am-of the towns havmg more au
thority in their municipal affairs, to 
the extent of even not taxing certain 
property that would bring industries 
into our towns. It is what is called 
local option, in that respect; and cer
tainly what privileges they have, they 
should retain. That is one thing; and, 
another thing is that we should not 
bother the towns with all these sta
tutes where there is no occasion for 
it, because there is no complaint, as 
there is where each year we are chang
ing their laws. 

Mr. MACOMBER or Kennebec: Mr. 
President: As a member of the com
mittee on taxation which reported this 
bill, it is perhaps incumbent on me to 
explain somewhat to the Senate, the 
reasons which actuated the committee. 

In the first place I want to read the 
recommendation of the tax commission 
on this particular proposition: 

"Cities and towns assess upon each 
poll a tax for local purposes varying 
from one to three dollars. The com
mission is of the opinion that the tax 
should be uniform throughout the 
State. There seems to be no sound 
reason why a person subject to a poll 
tax should not pay the same amount 
whether he resides in Fort Kent or 
Kittery. Many towns have complain
ed that they lose a large part of the 
amount levied on polls because at the 
removal from town between the time 
of assessment of the tax and the com
mitment to the collector. We recom
mend a provIsIOn authorizing the 
municipal officers to make a special 
commitment of such portions of the 
levy as they certify may be lost by 
further delay." 

Mr. President, the whole gist of the 
recommendations or the tax commis
sion looks to uniformity-not only uni
formity with reference to the poll tax, 
but uniformity in the assessment of 
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all taxes; and bills have been present
ed to the tax committee to carry out 
that idca of the tax commission. We 
assigned a hearing for this bill, and the 
chairman of the tax commission came 
before us, and urged very strongly 
that some system-some general sys
tem that might be understood by 
everybody throughout the State should 
be adopted by this Legislature. The 
chairman of the Board of State As
sessors took exactly the same position. 
He said that, in towns, where there 
were two together, for instance like 
the cities of Lewiston and Auburn, 
Lewiston had a poll tax rate of two 
dollars while Auburn had three; and 
more or less citizens from one of those 
towns would go and register in the 
other town for the sake of saving a 
dollar. It seems to be a small propo
sition; but it causes confusion to the 
local assessors; and he urged vefY 
strongly that we should put this bill In 

shape and bring it before this Legis
lature. 

It would, of course be uniform if it 
,\'as all fixed at two dollars, or any 
other sum; and I do not know that the 
committee have any special reason for 
making it three dollars, outside of the 
fact that the towns themselves have 
very generally made it three dollars. 

I took occasion to look up to find 
how this matter is divided among the 
towns of the State. In the county of 
York, represented by my friend fro;n 
Biddeford, there are 14 towns that 
now charge three dollars; none Oile 
dollar. The assessors never found 
that party that you thought ought to 
get it down to a dollar a year. None 
of the towns in York county have got 
the tax down to one dollar. Anroscog
gin has five at three, and eight at two; 
Aroostook, 30 at three dollars, and 11 
at two dollars; six at one dollar. Cum
ber;and, 12 at three dollars, seven at 
two dollars-and it very orten happens, 
gentlemen, that in those towns coming 
right alongside of each other, like the 
cities of Biddeford and Saco, Bidde
ford has two dollars and Saco has 
three dollars. Auburn has three dol
lars, Lewiston, two dollars. Augusta 
has three dollars, and Hallowell, right 
adjoining practically the same town, 
two dollars. So that it causes con-

fusion-causes more or less going back 
and forth, and registering in those 
towns to save this additional dollar; 
and, without going into details, of the 
477 towns in the State, 315 of them 
are now assessing their polls at three 
dollars; 10 at $2.75; 44 at $2.50; two 
at $2.25 and 85 at only two dollars. 
Leaving, out of the 477 cities and 
towns and plantations in the State, 
315 out of the 477 are now assessing 
at three dollars; and it was the feeling 
of the committee that, in any system of 
evening up and making uniform, that 
it was wiser to make the uniform rate 
three dollars, rather than to make any 
reduction. 

Now I do not understand that this 
takes away from the assessors the right 
to abate any part of this tax, if they see 
fit. It does simply make a uniform tax of 
three dollars; and if the assessors in any 
city or town find a family where a man 
is unable to pay the poll tax, they can 
make it right. It seems to me to be in 
the line of good legislation; and I hope 
the Senate will not \'ote to indefinitely 
postpone. 

Mr. STAPLES of Knox: 'Mr. President, 
I did not intend to say a word on this 
matter, but I do not like the tendency 
of the Legislature of Maine to tal{e away 
the rights and powers of the towns. I do 
not believe in the principle. I believe 
that e\'cry town should have a right to 
assess the poll tax according to the ex
igencies of that town and according to 
its needs. '1'0 the gentleman who has just 
spoken, one or two or three dollars would 
not amount to a great deal; but we have, 
in the majority of our towns, a great 
many poor people who have to pay a poll 
tax; and, as the senator from York says, 
two dollars to them means a good deal of 
money. Two dollars saved here and two 
dollars there may be the means of keep
ing a man and his family from charity. 
I belie\'e we want to keep the power of 
the people down to the people Just as 
near as we can. I do not believe in that 
legislation that says that a bank shall 
not be taxed only upon so much, and 
upon that line the gentleman, I appre
hend, poses in favor of this resolve. Let 
the city of Augusta manage its affairs 
in its own way.' Let my town manage 
them in its OWn way. If we can save a 
hundred people two dollars, why Jet that 
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town do it, if they don't need the money; 
and not come to this Legislature and say 
that in my town or your town we should 
tax those men two dollars. The senator 
says they can abate it. Of course they 
could if they saw fit; but that would 
cause a great deal of trouble and time. 
I say, let the town of -W'ashington, or the 
city of Rockland, or the city of Bangor 
say how much poll tax t;18Y ~ha)J have. 
The assessors know the necessities of 
that town. The great tendency today is 
to take the power from the people, from 
the towns, and lodge it in the hands of 
someone else. Let us call a halt where 
we are and let the towns have a right 
to manage their own affairs in their own 
way, and everybody else mind their own 
business. 

Mr. HA:\ULTON: Mr. President, when 
I was a good deal younger than I am 
now I spent some little town in practicing 
law. I had the city marshall come into 
my office one day with a Frenchman that 
had some small dogs that seemed to dis
turb the neighbors. The Frenchman did 
not understand why he was arrested, and 
neither could I; and so he said to the 
marshal: "If the little dogs want to bark, 
let them bark; if they don't, le~ 1 bem 
don't." 

Now, the senator from Kennebec has 
furnished the best argument for this that 
anyone could. If Biddeford wants to con
sider a poor man, and don't want to 
press the "crown of thorns" upon his 
brow, only two dollars worth, as the 
Frenchman said: If they do, let 'em do; 
and if they don't, let 'em don't. 

Now this is a vastly different thing 
from taxing real estate. It is not per
sonal property. It is the human body, 
you understand; and when you equalize 
the taxes, which I believe in, of all that 
sort of property, that is right. But when 
you come to the municipal affairs of the 
town and say to that town that they can
not ease up, and your circumstances are 
such that you can as well as not ease 
up, that YOlU shall not ease up, is wrong 
in theory and wrong in principle. 

There are different circumstances in 
every town; and I say, Mr. President, and 
gentlemen of the Senate, in God's name 
give the towns that chance to use those 
circumstances for the benefit of their 
towns and the poor people that are in 
them. It is not like taxes upon real es-

tate and personal property. That is tan
gible but it is taxes, as I say, upon the 
person. 

In my own town, where we have plenty 
of money, and where we have no debt, 
and have no paupers and all that sort 
of thing-we do not want paupers. We do 
not want those people to come around 
begging of the assessors to abate their 
taxes. Men do not like to do it. If they 
are poor, they have pride. They have 
pride in York county. If the circum
stances are such as that they need the 
three dollars, let them demand it; and if 
they do not need it in the management 
of their affairs, and have poor men that 
do need it, let them have that privilege. 

The question being put upon the motion 
to indefinitely postpone, the yeas and 
nays were called for and ordered, and the 
vote being had resulted as follows: 

Those voting yea were: IMessrs. Col
cord, Donigan, Gowell, Hamilton, Hast
ings, Knowlton, Lowe, Minott, Staples 
(9). Those voting nay were: Messrs. Bax
ter, Boynton, Eaton, Emery, Howes, Irv
ing, Kellogg, Looney, :Macomber, Milli
ken, ,Mullen, Reynolds, Shaw, Smith, 
Therriault, Walker, Warren Wheeler, ,'ly
man (19). So the motion was lost. 

On motion by Mr. Staples of Knox the 
bill was laid on the table, that senator 
sta ting that he desired later to offer an 
amendment to the bill. 

On motion by 'Mr. Hamilton of York, 
Senate Doc. 88, "An Act to amend Sec
tion 46 of Chapter 106 of the Revised 
Statutes, relating to the appointment of 
surveyors in real actions," ,vas taken 
from the table, the same having been as
signed for today. The same senator mov
ed that the bill be indefinitely postponed. 

Mr. HAMILTON of York: Mr. Presi
dent, this bill read: 

"Section forty-six of Chapter one hun
dred and six of the Revised Statutes is 
hereby amended by inserting after the 
word 'action' in the second line thereof 
the following: 'Or in an action of tres
pass in which the title to land is involved 
as shown by the pleadings filed,' and also 
by adding to said section the following: 
'The fees and necessary expenses of such 
surveyor shall be paid by the county," 
etc. 

'l'he substance of the bill is, in a 
few words, that where a surveyor is 
appointed, then the county instead of 
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the parties litigant, pays the expenses 
of the surveyor. Now, that, Mr. Pres
ident, is jnst aiding litigation. I sue a 
nUtn for trespass, and upon the trial 
of that party, either party, if the court 
thinks wise, appoints a surveyor, and 
then the party that loses pays for it, 
a" it pays for othE-r witnesses. If he 
is the prevailing party, why, he is all 
right, and this is as it should be. The 
only object of this amendment is to 
have the county nay where the parties 
have heretofore paid; and I do not be
lieve that it is proper that the county 
shoultl pay for what is ·a a ·witness in 
the case-for evidence in the case, but 
the parties themselves should pay for 
it. 
lt is very nice-I do not suppose law

yers would do that-to bring a suit 
against a neighbor to establish ·a line, 
and go into court and file pleadings 
and have a surveyor appointed, no 
matter what it costs, ·and then have 
established their lines at the expense 
of the county. I do not believe in any 
sucl: law. The law has stood as it is 
for years now, and the law is well 
enough, and I do not believe in that 
change, to take from the parties the 
expense, and add it to the counties. 

Mr. WHEELER of Cumberland: Mr. 
President: In view of the remarks of 
the senator from York, I fear some 
members of the Senate, who are not 
famili'dr with court proceedure, may 
misunderstand the purpose and effect 
of this hill. 

The law now provides that, in any 
civil action, the matter may be re
ferred by rule of court to a referee; 
and such referee decides the case pre
cisely as it would otherwise be deter
mind by the court, or by the jury; and 
the law expressly provides that the 
fees of such a referee, appointed un
der such circumstances, shall be paid 
from the county treasury upon the 
filing or acceptance of his report, sub
j€ct to the approval of the court. The 
law also provides that in a case in
volving disputed, unsettled accounts 
lwtween the parties, the court may ap
point, on the request of the parties. an 
auditor, whose duty it is to investigate 
those a{'counts and report to the court 
what baIance is due from one party to 
the other, and the Jaw provides in 

that case that the feees of such audi
tor shall be paid from the county 
treasury on the filing or acceptance of 
his report, subject to the approval of 
tile court. Now there is a further pro
vision of the la.w that, in any real ac
tion-that is, an action brought to de
termine or establish the title to real 
estate, on motion of either party, the 
court may appoint a surveyor to- run 
Jines, make plans, etc., and the report 
of that surveyor is returned to the 
court Now, while the law expressly 
provides that the fees of the referee 
and of the auditor shall be paid from 
the county treasury, it is silent as to 
the manner of compensation of sur
veyors, and the result is that uncer
tainty exists throughout the State to
day as to the manner in which such 
surveyors shall be paid. In my own 
\County of Cumberland it has been 
tne custom for many years, I believe. 
to pay such fees from the county 
treasury; as the judges regard the ref
erees, auditors and surveyors as stand
ing upon a common plane. and having 
the same relationship to the court and 
parties. In other counties a different 
rule prevails. Some of the judges of 
the s~lpreme court, to my knowledge, 
have declined to allow fees of sur
veyors appointed by the court to be 
paici from the county treasury, because 
the statnte does not expressly author
ize it, as it does in the other cases; 
and other judges of the same court 
have ordered such fees to be paid by 
the county assuming the right to order 
su.ch payment, under the authority 
which judges of the court now have to 
approve and allow necess·ary expenses 
of the court. 

Now there is uncertainty and a lack 
of uniformity and it seems to me this 
bill removes that uncertainty and cre
ates unif01·mity. Of course there can 
be no difference in principle in the ease 
of these three persons. They all bear 
the Flame relation to the court and to 
the parties. They are officers or agent 
of the court and not representatives 
of thc' parties. Now, what difference is 
there bet.ween paying a referee to de
termine a controversy between parties, 
an auditor to investigate and deter
mine an unsettled and disputed ac
count between them and a surveyor to 
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locate a disputed line. There clearly 
can be no objection to uniformity in 
this respect. 

This amendment has one further pro
vision. It authorizes expressly the ap
pointment of a surveyor in actions of 
trespass, in which the title to land is 
involved. Take for instance, the ease 
of la large wood lot, which is owned by 
several adjoining owners and the own
er of one part decides to cut the tlm
be.r from his part of the land, and he 
does so. He is later sued by an adjoin
ing owner, who claims that a large 
number of valuable trees have been 
cut down on his land, and that a tres
pass has been committed. The defend
allt does not deny the cutting of the 
trees, but claims the trees cut were 
all on his own land, and there is an 
issue which is before the court-where 
is the dividing line? In such a case, 
tt,e court should have authority to 
appoint a surveyor, as it would in a 
real action, the difference being mere
ly in the form of action. and not in 
the issue to be determined, although 
of course, the form of judgment would 
be different in the two cases. And, I 
may say that courts now, with great 
frequeney, appoint such surveyors in 
actiolls of trespass involving the title 
to land, although it is not expressly 
authorized by statute. 

It is suggestf'd by the senator from 
York that this would put large expense 
upon the c0lmty; but I think any sen
ator will readily see that it will prob
-ably relieve the counties of expense. 
For it woulc1 enable a suit to be deter
mined out of court. Every day the 
court is in Eession means a considera
ble expense to the county. You pay 
three dollars to each of your jurors, 
and there are' 12 of them and some su
pernumeraries-several deputy sher
iffs and other court officials in lattend
ance, and they are paid for their at
tendance, and it Is much cheaper for 
the county to pay for one surveyor to 
run out and establish a line than to 
soend three of foul' days threshing 
til at out before the court. It is cheaper 
for the county. It is not taking all the 
burden from the parties, and putting 
it uilon the county, but It relieves the 
counties from considerable expense. 

It is urged that, if this bill receives 

a passage that it will encoul'age liti
gation-that a party would sue his 
neighbor for the purpose of having a 
line established at the county'S ex
pense; but I think you will ea~ily ·see 
that the expense of employing a sur
veyor to run a line would 
be very much less than em
ploying a la.wyer to bring a 
law suit with all the expenses 
of that litigation and pressing it to 
final judgment. I do not believe the 
senator from York would advise a client 
of his that it would be cheaper for him 
to employ a lawyer, and sue his neigh
bor, and go into court, and prosecute 
to judg-ment in such a case, than to 
employ a surveyor to run out hIs line. 
It would be spending a dollar to save 
a cent, and I think it is an Imaginary 
Ganger. 

'J'his bill was reported to thIs LegiS
lature from the Judiciary committee. 
The committee had a public hearing 
upon it, and considered it in executive 
sEession, and it has reported unanimous
ly that the bill ought to pass. I would 
like to inquire of what use is our pres
ent committee system, if recommenda
tions unanimously reported from the 
committee after careful consideration, 
:tre to be lightly and carelessly rns
regarded. I believe it is the duty 1)( 

this State to support the report of tile 
Judiciary committee; and I therefore 
hope that the motion of the senator 
from York will not prevail. 

Mr. HAMILTON: Mr. President: I 
wish I had received such fine recom
mendations years ago when I was prac
Ucing law. 

Now, as to Reports of Committees. 
I suppose that I, myself, and every 
senator here, whether a committee re
port is favorable or unfavorable, Is to 
use his own mind, and to act for the 
intereEts of the State he represents. I 
think it is an unwise polIcy that we 
must follow after, and support the com
mittees who report. We might as well 
adjourn, and regard the committee's 
report as law, as enacted, as' to have 
them go through all of this form which 
we see 1181'(> at the President's desk, of 
bills read and re-read--it would be just 
as well. 

Now, let us go back to this law. An 



LEGISLATIVE RECORD-·SENAT8 FElBnUARY 4. 141 

auditor is appointed. He Is appointed 
to aid the court. He is appointed be
cause it saves time and saves expense 
to thE; county. It is an office thus cre
ated by law. He acts in a judiciary 
capacity, far different from that in 
which a surveyor acts. FollOW me 
along. '1'he Statutes prescribe a referee. 
That takeS the case practically out of 
the court. 'I'hat saves expense. Thai. 
is not as a matter evidence. But, in 
the trial of a real estate caUse of action, 
the report of the surveyor who Is ap
pointed is more or less a matter of evi
dence. Does the senator mean to say 
that ne never looks up his case·-that 
he never has his surveyor, and never 
puts them in at all? ThuL is only on" 
way of obtaining evidence. It does 
110t shut out other evidence, but other 
evidel'l'28 comes in and his surveyor, 
and the surveyor on the opposite side 
comes in, and his client come,<; in, and 
the client on the oPPosIte sIde comes 
ill; and you might say he is an ex
pert, if you please; but he does not 
stand in the same relation LO Lne court 
and the people that the referee stands 
ill, or that the auditor stands in, by 
any manner of means. Does the jury 
abide by it, or not? If the other evi
dence is brought, why it is only a 
lnatter of evidence-not final, not bind
ing upon anybody in the least. No 
good Ia:wyer would ever try a case and 
submit to a plan before the jury to be 
drawn by a party that is appointed by 
the cnurt; but he would certaInly in
vestigate it himself, and investigate it 
through his own surveyor, and then he 
would bring in his plan, and it would 
have just as much force and weight 
,yith the jUt'y as the plan made by the 
surveyor appointed by the court. As 
you might say: It is in the nature of 
expert testimony. If the courts do 

This statute has been here this many, 
nlany years, as it is now. We have all 
practiced according to that statute. 
,Ve know, if we have surveyors, we 
must pay for them. The only differ
ence is that, if appointed by the court, 
the parties get rid of the expense. It 
is a question of dollars and cents in 
each county-whether they will go to 
that expense. They have not for years 
and years. I do not know how long 
the statute has been in force, but for 
years and years; and now lie comes in 
and says they do pay it-the courts do, 
and wants to make a unlrormlty of It; 
and yet the statute is that they sliall 
pay it. 

I do not believe in its passage for 
that snme reason. It opens up a great 
fleld and you would get the thin edge 
of the wedge in here, and you (;ould go 
on and on and keep changing the laws 
and lumbering up your statutes. I do 
not believe in it. We have got along 
well for many years. All new things 
is not progress. It is progress bacl{
\\ ards in my judgment. ,\Ve do not 
,Hmt them to go into court and have 
0ur property confiscated to pay the 
uills. The people have something to 
~,ay about it and they should have some 
rights nhout it. 

The question being put on motion to 
indefinitely postpone, the yeas and nays 
were coJled for, and ordered, and the 
vote being had, resulted as follows: 

Those voting yea were: Messrs. 
Boynton, Colcord, Gowell, Hamilton, 
Howes, Kellogg (6). Those voting nay 
we,re: Messrs. Baxter, Donigan, Em
c-l'Y, Hastings, Irving, Looney, Lowe, 
Macomber, Milliken, Minott, Mullen, 
Osgood, Reynolds, Shaw, Smith, Staples, 
Therriault, Walker, Warren, Wheeler, 
,Vyman (21). So the motIon to indefi. 

what he says they do-allow this-why nitely postpone was lost. 
do we need this statute? Pray tell me 
where do we want it, if they allow it" On motion of Mr. Hastings of Ox
But I never knew them to allow It. It fNd the bill was passed to be en
is a scheme to put upon the county grossed. 
this extra expense which the parties On motion by Mr. Milliken of Aroos-
themselves should pay. took the Senate adjourned. 


