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SENATE
Thursday, January 27, 1977
Senate called to order by the President.
Prayer by The Honorable Gerard P. Conley of
Portland.
. Mr. CONLEY: God grant this Senate the
. serenity to accept the things it cannot change,
the courage to change the things it can, and the
wisdom to know the difference.
Reading of the Journal of Yesterday.

Out of Order and Under Suspension of the
Rules:

On motion by Mr. Huber of Cumberland,

ORDERED, the House concurring that when
the House and Senate adjourn, they adjourn to
Tuesday, February 1, at 4 o'clock in the after-
noon, (S. P. 84) : :

Which was Read and Passed. -

Sent down for concurrence.

Out of Order and Under Suspension of the
rules:

On Motion of Mr. Speers of Kennebec, the
Senate voted to consider the following:

. Committee Report
House :
Ought to Pass - As Amended

The Committee on Agriculture on, Bill, An
. Act to Amend the Potato Lien Law. (Emergen-

cy) (H. P. 22) (L. D. 31) )

Reported that the. same Ought to Pass as
amended by Committee Amendment “A” (H-

Comes from the House, the Bill Passed to be
Engrossed as amended by Committee Amend-
ment “AY, )

Which report was Read and Accepted in con-
currence, and the Bill Read Once,

Committee Amendment A" was Read and
Adopted, in concurrence. N

Under suspension of the rules,

-Read a second time and

* Passed to be Engrossed; as amended. in con-
currence, )

Sent forthwith to the Engrossing Department.
Out of Order and Under Suspension of the
Rules: i -

© On Motion of Mr. Speers of Kennebec, the
Senate voted to consider the following:
i Committee Report
Lo . Senate

Ought to Pass in New Draft
¢ Mr. Collins for the Committee on Judiciary
lon, Bill, “An Act to Establish the Maine Tort
Claims Act,” (Emergency) (S. P. 45) (L. D. 87)
! Reported that the same Ought to Pass in New
‘Draft under Same Title (S. P. 86) (L. D: 162).
" The PRESIDENT: The Chair recognizes the
Senator from Knox, Senator Collins. - -

Mr. COLLINS: Mr. President, this bill, L. D.
162, which was distributed to our desks this
afternoon, “An Act to Establish the Maine Tort
Claims Act”, is a Judiciary Committee revision

-of L. D. 87, and might better be labeled
Governmental Immuriity Act.

In March, 1976 our esteemed former
colleague, Senator Robert Clifford, stood in this
Chamber- and urged the Senate to pass a bill
sponsored by Representative Richard Hewes,
which would have held the line on Governmen-

"~ tal immunity as State policy, with minor in-
surance exceptions that would be protected by
insurance. a

Senator Clifford prophesied that if the bill
were not passed, the Court would strike down
the doctrine of sovereign immunity, and leave
unprotected and, in many instances, uninsured,
our towns and cities, school districts, special
purpose districts, as well as the State of Maine,
and the officials thereof. Thé prophecy of
Senator Clifford came to pass October 12, 1976,
when the Supreme Judicial Court of Maine, in
the case of Davies against the City of Bath,

struck down the doctrine of sovereign im-
munilv. which has been the law of the State of
Maine more than a century. ’

On motiod of the Attorney General, the Court
later ruled that the new posture of the law
would not become effective until February 1,
1977, At that point serious study of the problem
was made by the Attorney General's office, by
corporation counsel of the City of Portland and
other cities, Maine Municipal Association, and
by the Governor's office; and out of these
studies and efforts there was put together a
draft of the bill which was handed to me two
weeks ago.

I made a couple of modest changes in that
bill, and then filed it, and it went to public hear-
ing one week ago. The public hearing took more
than one day and was continued to Monday ot
this week. The Committee put in two additional
days of trﬁing to hammer out an acceptable Bill
to meet this problem.

This Bill that is now offered to the Senate, is,
of course, a compromise. It is also intended to
be a stop-gap. It is limited in its application to
approximately a 2-year period, and it provides a
period until the first of July in which essentially
the prior law will prevail. I am sure that
veterans of this Chamber will appreciate that
there was a wide range of views in the Commit-
tee, as this matter came on the Committee
rather quickly and that there has not been the
time we would like to study it in depth.

There are many active and innovative minds on
the Judiciary Committee. The range of solutions
was everywhere from A to Z.

This document represents the least common

“denominator, a stop-gap measure, which, while
not perfect, we believe improves on the law of
sovereign immunity and provides for the citizen

“of the State who is injured by a governmental
wrong at least a better chance at redress after
July 1 than was available before.

This Bill, of course, contains good news and
bad news. The good news to the taxpayer is
that the basic cloak of immunity is restored. Of

course, for the aggrieved citizen, that is “bad -

news. On the other hand, the narrow corridor ot
liability for the injured citizen to have available
to present his claims for redress is opened up
after July 1. And that is good news for the in-
jured citizen, but bad news for the taxpayers,
because the taxpayer, to protect their
governmental entities, will probably in most
cases want to buy insurance. And insurance
costs, of course, are climbing all the time.

If T may just touch two or three of the
highlights of this bill, and if members of the
Senate should have some questions, I am sure
that Senator Curtis, Senator Mangan or I will
try to give you some answers.

When liability does open up to the narrow

degree that this bill permits, the limit for any -

one occurrence will be $300,000.00. A special
statute of limitations is indicated, which is 2
years, whereas the general statute of limita-
tions is 6 years. A notice provision is provided
so that the governmental entity must receive a
written notice at least 6 months after the event
occurs. The chief areas in which Hability is
opened are with respect to motor vehicles and
other types of vehicles and equipment.
Negligence in the use of such instrumentalities
is not already available for liability because of
insurance provisions already in our law, and
will become an open area after July 1.

Public buildings is the second category of ma-
jor importance, Public buildings, the safety
within those buildings; will become a siibject
for liability after July 1.

The original bill had provided an area of
responsibility under highways, bridges and the
like. We have removed that from the bill
because of the high insurance costs that we
found. However, we did amend the existing
statutes that permit a recovery after notice

has been given of highway defect, so that the
town, which formerly was liable only to the ex-
tent of $4,000.00 has now become liable to the
extent of $8,000.00.

One of the important features of this bill is
that it gives a new clarity to the status of our
governmental officials. In the past couple of
years, there has been a great many lawsuits
brought against selectmen, school board
members, planning board members, various
licensing authorities, and some of those suits
have caused so much dismay among people,
frequently unpaid or paid very little who serve
in those positions, that in some towns it is dif-
ficult to get people to run for office, or accept
appointment on these public officialdom
boards. : .

We have very carefully laid out 3 areas in
which there is an absolute immunity. Those
areas have to do with judicial acts, legislative
acts, and other policy actions where discretion
is a part of the responsibility of the job. We
hope that this will cause people serving in

. government, particularly at the lower levels

where there is basically a patriotic motive in
serving, to come forward with the courage that
they are not going to be sued for every little
thing they do. ‘

Part of the bill relates to what we hope to do
in the future: It provides that the Judicial Com-
mittee shall embark on the major study of this
problem and report back at a later Session of
this Legislature. It could, of course, report even
to this Session of this Legislature, or if the work
is not done by that time, the next Legislature,
with perhaps a more comprehensive Bill than
we have been able to fashion with the evidence
at hand. . .

In the meantime, between now and July 1, if

‘the Legislature enacts this bill today, there will

be an opportunity for the governmental entities,
and I speak particularly of our towns, cities,
school districts, special purpose districts. to go
to the insurance market and find out what the
cost is of protecting their entity from the ex-
posures that are created by this Bill. We
haven't been able to pin that down very well,
and I became convinced in the course of our

_deliberations that we would not succeed in pinn-

ing it down very well until we actually enacted
a Bill that could be harided to the insurance in-
dustry. The industry could then analyze it, go
through its premium calculations, come back

“with answers about price of insurance; and if

that price tag turns out to be higher than our
communities can handle in this 5-month period
ahead, I hope the feedback will come right to
this Legislature, so that we can take another
look at the matter and see how we can tailor the
law further to-make it so that insurance can be .
purchased to meet the needs of our community.

A Bill of this type often has to be construed
later on by the Courts. For that reason, I would
like to make a couple of points clear, because
several people asked me questions. The original
bill, for example, said that recovery in new
liability areas would not permit coverage for
pain and suffering. We have removed that from
this draft. It will be possible, if one is otherwise
able to recover for pain and suffering in other
usual areas of damages in tort cases, except
that it will not be possible to recover anything
for punitive or exemplary damages.

The State of Maine already has an insurance
law concerning its motor vehicles, which in ef-
fect waives the sovereighn immunity of the State
where there is State insurance on these vehi-
cles. Then that basically will continue to
prevail. There may be one technical word in the
bill which causes a question about that but, if
that is so, it will be corrected in the Errors and
Inconsistencies Bill which is now pending
before the Judiciary Committee, so it is not a
serious problem, but one that we are aware of
and will correct.




72

LEGISLATIVE RECORD — SENATE, JANUARY 27, 1977

In the téchnical area, I have to make one
more comment which I wish I did not have to
make. I left the State House last night at about
5:00 and returned this afternoon. About 20
minutes ago there was handed to me a printed

" 11-page report entitled: ‘‘Report of the
Judiciary Committee on Sovereign Immunity.”
This is the first time that I have seen this
report. The Judiciary Committee has not, as far
as I have been able to tell in the last few
minutes, viewed this report. It is not proper-to
consider that this report has any legal
significance in the interpretation of this Bill,
because it has not had the review of the Com-
mittee. I think that the effort to put out this
report was very well intended. A quick look at
the report causes me to say that most of it is
well presented and valuable, and I see at least
one error that might be misconstrued. I have to
put on-the record the fact that this item; which
says it is the report of the Committee, is really
not the report of the Committee at this stage.

- We will, of course, review it in time. If we find,

as a Committee we can accept it and adopt it,
then we will report back, for the sake of the
record.

This is a rather long review, but this is an im-

portant-legal-problem-in-our-State-and-one that—

we must face under pressure of a very tight
deadline. I would urge the Senate to enact today
this measure, L. D. 162, Thank you.

(Off Record Remarks)

The PRESIDENT: Is it now the pleasure of
the Senate to accept the Ought to Pass in new
draft report of the Committee?

Mr. MERRILL: Mr. President.

The PRESIDENT: Chair recognizes the
Senator from Cumberland, Senator Merrill.

Mr. MERRILL: Mr. President and Members
of the Senate: Very briefly I would like to con-
gratulate the Senator from Knox, Senator
Collins, the other Senators, the members of the
other body, and members of the committee who
worked on this Bill.

I don't think that this is a perfect bill, I don't
think that Senator Collins or “any  other
members of the Committee think it is, but I
think this is an excellent effort, and I think it is
a much better Bill as the result of the efforts of
Senator Collins and the other members of the
Committee than the original Order that they
had to deal with, :

“I'would-just like tosay"
that effort. They have had a very short time, as
Senator Collins has pointed out, really to deal
with a very complex area, so I think they have
been guided by a principle of moving in a con-
servative way, being careful to move as slowly
as possible and I think that is a good course, The
Senator from Knox, Senator Collins, has pointed
out that this was debated in the Chambers dur-
ing the last Session of Legislature, and I made
an effort in these Chambers as a member of the
Judiciary Committee to have us study this issue
over the summer because I was confident, as
was my then colleague on the Judiciary Com-
mittee, Senator Clifford from Androscoggin,
that the report would strike this document
down, and it did.

But I think that a good beginning has been
made here and I think a valuable precedent has
been set by this Bill. I find of special interest
the fact that I communicated with several
lawyers across the State, lawyers who repre-
sent municipalities, lawyers who have prac-
tices that generally deal with plaintiffs,
lawyers who are Democrats and lawyers who
are Republicans, to ask for their comments on
the original bill and, of course, they had a
limited period of time in which to provide us
with their input. They were very helpful and 1
found that in so many cases that the specific
most troubling thing about the Bill that they
mentioned in the original bill was the fact that
it removed the right to jury trial, for example,

& Couple thirigs about

which was raised as a problem by the former
Executive Councilor, Charles Abbott, a practic-
ing attorney of high repute in the Lewiston-
Auburn area, and the fact that it had those
provisions, took away the provisions for pain
and suffering, which was a problem raised by
the firm of which Harry Richardson is as-
sociated with. Improvements have been made
in that area by the Committee.

As 1 said, in reviewing their letters, specific
problems they had with the Bill, and when I look
at the redraft, I am very much impressed with
the job the Committee did in the short period of
time to respond to make this the best Bill possi-
ble within conservative constraints with which
they had to operate.

I would like to congratulate the Committee. I
think it is a good beginning. It will ultimately
have to be a Tort Claims Act, much broader in
scope; so-that we can end up ultimately with the
Tort Claims Act that addresses the inequities
that first forced the Mainé Supreme Court to
start to reconsider its own doctrine of sovereign
immunity.

The Bill that we have before us does, in fact,
as I read it, deal with specific areas which were
the result of the suit in Bath and would, I think

if-I-read-it-correctly;-in-the-future;-allow-the-

limitations set here for an action to be brought
against the sovereign in regards to those areas,
but the Bill would be broader in the other cases
that originally prompted the Court to say to
itself that this doctrine of sovereign immunity
is inequitable, in the way that it works upon the
plaintiffs who come before this Court. We have
not dealt with those areas. We have not dealt
with the perceived injustice of that rule that
forced the Court to consider doing away with it
in the first place. I think we have a long way to
go and I am glad that the Committee recognizes
that, and plans to study the draft further.
The PRESIDENT: The Chair recognizes the
Senator from Cumberland, Senator Conley.
Mr. CONLEY: I wish to certainly commend
the good Senator from Knox, Senator Collins,
for his diligencé and the hard work™ that his
Committee has performed in dealing with this

. measure before this body today.

A look at sovereign immunity, and many of us
that have been here for a few years recognize
the fact that the Court has, on many occasions,
at least hinted and finally struck down
sovereign—immunity, which™forces usinthe
position of doing something about it.

As a lay person, and I know most of the
members of this body are, have a very difficult
time understanding what sovereign immunity is
really all about. It is my understanding this
sovereign immunity came to us from England,
It was common law established by the Court,
that the State and creatures of the State, sub-
divisions of the State were immune from any
suits brought upon them. The Court has said
that no longer do they recognize the doctrine of
sovereign immunity, which obviously now
leaves the State and its creatures open to suit.

The Bill that is before us is one that has been
worked on several months, In fact, a major part
of this bill was drafted by Maine Municipal As-
sociation and people within their organization. I
am sure they wrestled with this problem and
dealt with it long before it was brought to these
Chambers. As a lay person, though, I have a
great many concerns. My concerns are, one,
that the taxpayers themselves are protected
and that its citizens are also protected.

The original proposal that came to the
Legislature does not permit an injured party to
sue for damages in a lot of very obvious situa-
tions. For example, a local policeman loses his
temper and strikes a citizen causing injury. The
citizen can sue the policeman but not the town
which is responsible for having such a poorly
trained officer on the payroll.

An employee of a state or municipal health

care facility causes injury through his or her
negligence. Again, only the individual can be
held liable for damages, not the hospital or
clinic.

Your county commissioners put a relative on
the payroll and this person loses some valuable
documents, causing citizens to lose title to their
property and suffer considerable economic loss.
These citizens can obtain financial reimburse-
ment only by suing the employee, who the com-
missioners. are probably paying less than the - -
minimum wage.

Citizens could be poisoned eating at public in-
stitutions, injured as result of poor supervision
on a public beach, ¢r pushed through a window
at one of our State liquor stores. Hopefully,
these things could not happen, but if they did,
your constituents have no way of obtaining
damages éxcept by lawsuit against the in-
dividual involved. : e

Unless these problems are straightened out,
we should not pass this legislation.

Another serious problem is the unfairness. A
student injured in a shop class can recover
damages from the school if the injury was -
caused by a poorly maintained power saw, but
not if caused by a mislabeled jar of chemicals.

~———The~-proposal-before—us--puts—the-public—

employee up front, liable for damages, but
gives immunity to the employing body of
government, there is no provision that the state
or municipality reimburse the employee for
damages suffered from a lawsuit. .

This is an area of great potential unfairness.
and should be studied before we act.

We should study the need for a limitation on
attorney's fees. The federal tort claims act
limits attorney's fees to 25% and should be con-
sidered here.

This issue is not just one of law: it concerns
something much more important to our citizens
— Money. Until we have a better idea as to
what kind of liability coverage the insurance
firms are willing to provide to our cities and
towns, we are groping around, talking about a
state fund without knowing the costs involved.

We are unsure about the two crucial matters
at the heart of this issue. We do not know how
much immunity we want to provide.

And until we know how much immunity we
should provide, we cannot know how much in-
surance coverage will be required. Further-

“TUmore, our ideas on insurance coverage are 7

based upon the vague testimony of a few in-
surance lobbyists, and not on any kind of careful
study.

We can act in haste, repent in leisure, or we
can simply extend sovereign immunity by. 60 or
90 days and be sure of what we are doing to our
communities and our constjtuents.

Mr. President and Members of the Senate, it'is
my understanding that the Bill still before us ap-
parently establishes the doctrine of sovereign Im-
munity until July 1st of this year. It appears to me
that we are going to be here for a great number of-
months ahead. We have heard the good Senator
from Cumberland, Senator Merrill; good Senator
from Knox, Senator Collins, express their con-
cerns about this not being a model piece of legisla-
tion, and perhaps we can never arrive at a model
piece of legislation. But I think we should give the
Judiciary Committee the opportunity of sitting
down and. working this out over the next few
months. :

It would be my hope that instead of passing
this particular Bill, and I speak as only a
Senator from Portland, that we just extend
sovereign immunity to the State by Legislative
Act, by Statute, for an additional 90 days, and
see if Senator Collins and his very diligent Com-
mittee couldn’t work something better.

Mr. MERRILL: Mr. President.

The PRESIDENT: The Chair recognizes the
Senator from Cumberland, Senator Merrill.
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Mr. MERRILL: Mr. President and members
of the Senate, speaking only as a Senator from
Cumberland, which of course is the only way I
can speak, not holding a position of leadership
as does the previous speaker, I want to say that
I share many of his concerns, but I am not sure
that the remedy that he suggests is the proper
one or necessary one. As I understand the bill
before us, it will give us plenty of time to make
changes as time goes on before there will be
any major changes in the position that the State
faces, or the municipalities face in ferms of
ability to sue. In point of fact, I would like to
respond to one specific area that the Senator
from Cumberland, Senator Conley, has raised,
because it is near.and dear to my heart, and
that is the area of the liability exposure on the
part of those people who the State employs in
its service, and municipalities employ in its ser-
vice, -

‘This Bill is certainly not a giant step, but a

step forward in regard to those employees..
They are in a better ‘Fosition now than they,
ere ago, or a day ago, or.

were a'year and a ha
should I say a better position in two ways. In the
narrow area that caused our governments to be
sued. The total that they could be sued for, the
$300,000.00 total, that umbrella covers the
employee as well, so the total recovery against
the employee and the governmental entity can-
not exceed $300,000.00, in that narrow area of
action that puts the State employee in a position

which is at least as good as an employee in theA

private sector. : ;

And looking at it in a very frank and honest

way, what that means to an employee'is he, in
fact, is going to end up paying little or nothing
in any case, because obviously the deep pocket
that is available is the pocket that the Plaintiff
is going to go after, and, woe, as great a {rouble
as we have financially in this State of ours, we
are better off than most of the people we
employ.
‘. QOutside of that area that we are opening up to
be sued,' there is at least provision for
something that I have been working on for a
couple of years, and had a Bill in to deal with it
specifically last time, — the provision to help
the public employee, the concern with pre-
judgment attachments. It would at least say to
the employee that we ask to go in and do our
dirty work, for example in a mental institution,
where he is faced with decisions every day,
although being a paid employee and making
judgments and decisions that he can be possibly
sued for, to at least say to that employee that in
the period of the suit your house will not be at-
tached, and provide some sort of protection to
that person. I don’t think it is enough, but I think
we are a lot better off than we were two dags
ago, and a lot better off than we were when the
doctrine of sovereign immunity was alive and
well in this State: )

I would like to see at least that much, that
step forward, enacted into law. Although this
certainly isn't a giant step forward, for the peo-
ple we employ and it represents, I think, an in-
justice in the sense that we leave the employees
open to suit, a step that we ourselves are unwill-
ing to be open to. It is a step in the righty direc-
tion, and I think a step that we should take at
this time. It certainly is not a step away from
the concerns that the Senator from
Cumberland, Senator Conley, raises.

Finally, let me say, there is no way to reach
the ideals that the Senator from Cumberland
fro oses, There is no better example of the
ruth than what we were told before we began
this work, that there is no solution to some of
our problems. In the area of dealing with
Governmental immunity, there is no way to say
I want the Plaintiffs to be able to recover for
actual damages done, but I don’t want there to
be a great exposure of the taxpayers. What one
takes, the other will give. So it is a balancing

act at best. And then you have the other con-
cerns that have to come forward and play a role
as well, such as the concerns of the people for
the State employee, and try to treat him fairly.

Any solution that you come to is not going to

meef the ideals that the Senator from.

Cumberland, Senator Conley, has laid out. So it
will be a balance, and I think as I said at the out-
set, this balance may be more conservative
than I would like it to be, but certainly it will
put us in a posture of taking a step away from
the doctrine of sovereign immunity, which has

all of the flaws that the Senator from

Cumberland raises, only worse. It certainly
isn’t envisioned by the people who presented the
work of the Committee here before the

Senate today as a final solution, and I judge by -
‘the words that we have heard representing the

opinion of the Committee by the Chairman, the
Senator from Knox, Senator Collins, that they

will be open and acceptable to proposed:

changes and improvements in what they have
carved out here, and which they admit to be the
beginning of a work of fashioning, slowly and
carefully, the State exceptions to the doctrine of
sovereign immunity.

The PRESIDENT: Is it now the pleasure of
the Senate to accept the Ought to Pass new
draft of the Committee?

Which report was Accepted. Under suspen-
sion of the rules, the Bill, in New Draft, Read
Twice and Passed to be Engrossed. Sent down
forthwith for concurrence.

Papers from the House
Joint Resolution
A Joint Resolution in Memoriam:
WHEREAS, the Legislature has learned with
deep regret of the death of Patricia K. Dunne,
Treasurer of Cumberland County, (H. P. 118)
Comes from the House, Read and Adopted.
Which was Read and Adopted, in con-
currence.

Joint Order

An Expression of Legislative Sentiment
recognizing: .

WHEREAS, Wellington Higgins of Winthrop
Celebrated the 103rd Anniversary of his birth on
January 25, 1977. (H. P. 139)

Comes from the House, Read and Passed.

Joint Order -
ORDERED, the Senate concurring, that the
Joint Standing Committee on Local and County
Government be directed to bring out a Resolve
or Resolves for Laying of the County Taxes for
the Years Nineteen Hundred and Seventy-seven
aDndmI\;i)neteen Hundred and Seventy-eight. (H.
Comes from the House, Read and Passed.
Which was Read. .
The PRESIDENT: The Chair recognizes the

- Senator from Cumberland, Senator Jackson.

Mr. JACKSON: I move that this item be
tabled.

The PRESIDENT: The Chair recognizes the
Senator from Kennebec, Senator Speers.

Mr. SPEERS: I move this item lie on the
table for one Legislative day. -

The PRESIDENT: The Senator from Ken-

nebec, Senator Speers, now moves that Item 1-
3, H. P. 138, be tabled for one Legislative day,
pending passage. Is this the pleasure of the
Senate. It is a Vote.

Bills received from the House requiring
reference to Committee were acted upon in con-
currence.

Department of State
January 26, 1977
To the Honorable Senate of the
108th Legislature of the
State of Maine:

Examination of the initiative petitions
relating to ‘“An Act to Repeal the State
Property Tax" filed with this office on January
19, 1977 has been completed.

The minimum number of valid signatures re-
quired to initiate this legislation has been deter-
mined to be 36,395. Our examination of these
petitions reveals the following:

Number of petitions received 486
Number of valid signatures 46,583

In view of the foregoing determination of the
number of valid signatures, it would appear
that these petitions have met the constitutional
requirements of the minimum of 36,395 valid
signatures.

Respectfully,

MARKHAM L. GARTLEY
Secretary of State

(S. P. 85)

Which was Read and with accompanying papers

Ordered Placed on File.

" Under Suspension of the Rules, sent down
forthwith for concurrence.

Out of Order and Under suspension of the
Rules:

On motion by Mr. Speers of Kennebec,

ORDERED, The House concurring, that the
communication together with bill, ‘‘An Act to
Repeal the State Property Tax,”” Initiated Bill-
(I. B. 1) and accompanying petitions, be
referred to the Joint Standing Committee on
Judiciary for an investigation and report as to
the sufficiency of the petitions; with the power
on the part of the committee to subpoena witnes-
ses. (5. P. 87)

Which was Read.

The PRESIDENT: The Chair recognizes the
Senator from Kennebec, Senator Speers.

Mr. SPEERS: Mr. President, by accepting
the former communication just prior to this
item, the Legislature has now received the in-
itiated Bill from the Secretary of State’s Office.

In presenting this Order I do not mean in any
way to indicate, or even raise questions as to
the sufficiency, or raise doubt as to the validity
of the petitions which have been sent to us, This
matter is simply a routine matter, which is
done with every initiated Bill that comes before
the Legislature, and I would, therefore, move
the passage of this Order.

Which was Read.

Under further suspension of the Rules, sent
down forthwith for concurrence.

Department of Conservation
) January 24, 1977
President of the Senate
Speaker of the House
State House
Augusta, ME 04333
Gentlemen,

I am pleased to submit herewith the first
Biennial Report of the Bureau of Public Lands.
The Report is submitted in accordance with the
provisions of Title 12 M.R.S.A, §653.C. I would
like to take this opportunity to extend my
thanks to the members of the Legislature with
whom we have worked, the several State agen-
cies upon whom we have called for advice and
assistance during the past two years and, es-
pecially, to the able and dedicated staff of this
Bureau. . k

Repsectuflly submitted,
(Signed) LEE M. SCHEPPS
Director

. Bureau of Public Lands
(H. P. 140)

Came from the House, Read and with accom-
panying papers, Ordered Placed on File,

Which was Read and with accompanying
papers, Ordered Placed on File in concurrence.

Department of Indian Affairs
‘ January 25, 1977
Mr. Edwin H. Pert
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Clerk of the House
House of Representatives
Augusta, Maine 04333
Dear Mr. Pert:

This letter is to advise you that the Indian
Representatives to the 108th Maine State
Legislature are:

The Indian Representative for the Penobscot
Tribe of Indians is Ernest Goslin of Indian
Island, Old Town, Maine 04468. Mr. Goslin was
duly elected as-a result- of tribal elections held
in September of 1976.

The Indian Representative for the Passama-
quoddy Tribe of Indians is George Stevens, Jr.
of Indian Township, Princeton, Maine 04668.
Mr. Stevens was duly elected as a result of
tribal elections held in September of 1976.

Sincerely yours,

(Signed) GEORGE M. MITCHELL

e e —————(Commissioner
Dept. of Indian Affairs
(H. P. 141)

Came from the House, Read and Ordered
Placed on File.

Which was Read and Ordered Placed on file
in concurrence.

Senate Papers

Mr., Usher of Cumberland presented, Bill,
‘‘An Act to Revise the Maine Regional Library
System.” (S. P. 74)

Which was referred to the Committee on
Education and Ordered Printed.

Sent down for concurrence.

Mr. O’Leary of Oxford (By Request)
presented, Bill, ““An. Act to Permit Rabbit
Hunting on Sundays During Rabbit Season.” (S.
P. M) v
“Mr. O'Leary of Oxford (By Request)
presented, Bill, ‘“An Act to Permit Sunday
Hunting in the Southern District During Deer
Season.” (S. P. 78)

Which were referred to the Committee on
Fisheries and Wildlife and Ordered Printed.

Sent down for ¢oncurrence. T

Mr. Collins of Knox presented, Bill, ‘'An Act
Regulating Cessation of Medical Care’ for Cer-
tain Persons in a Terminal Condition." (S. P.
75) .

Which was referred to the Committee on
Judiciary and Qrdered Printed.

may be of the opposite house. An order, resolu-
tion or memorial having cosponsors shall
originate in the house of the presenter. (S. P.
73)

Which was Read and Passed.

Sent down for concurrence.

On motion by Mr. Speers of Kennebec,

WHEREAS, it appears to the Senate of the
108th Legislature that the following are impor-
tant questions of law and that the occasion is a
solemn one; and

WHEREAS, it is the desire of the 108th
Legislature to enact legislation affecting the
rates of the uniform property tax assessed in
accordance with the Maine Revised Statutes
Annotated, Title 36, Section 451; and

WHEREAS, there is pending before the 108th
Legislature and its Committee on Taxation bills
entitled: “*An-Act-to Provide that the Uniform
Property Tax Rate Shall be Established in
Conformity with Statutory Limits on
Educational Funding,”” House Paper 6,
Legislative Document 16 (Exhibit A); and ‘‘An
Act to Reduce the Uniform Property Tax by 1%
Mills,” House Paper 60, Legislative Document
81 (Exhibit B); and ““An Act to Insure that the

~—Uniform—Property—Tax-Rate—Conforms—to-

Limits on Educational Funding Established by
Statute,” House Paper 66, Legislative Docu-
ment 91 (Exhibit C); and

WHEREAS, there is pending before the 108th
Legislature and its Committee on Appropria-
tions and Financial Affairs the Governor’s
proposed budget for fiscal years 1978 and 1979,
which budget includes recommendations
regarding funding for educational programs,
and which budget must be enacted by ap-
propriation’s legislation during the first session
of the 108th Legislature; and :

WHEREAS, amendments to the uniform
property tax which may affect proceeds of the
uniform property tax in fiscal years 1978 and
11979 must be considered before any budget for
fiscal years 1978 and 1979 can finally be enacted
-by appropriation's legislation; and T

"WHEREAS, in accordance with the provi-

sions of the Maine Constitution, Article IV, Part
Third, Section 18, there have been presented to
the Legislature petitions with sufficient
signatures calling for initiative legislation to
repeal the uniform property tax and other laws

“Sent dowr for concurrernce.

Mrs. Cummings of Penobscot presented, Bill,

“An Act to Allow Water Utility Rates Under
Bond.” (S. P. 79) :

The same Senator presented, Bill, “An Act
Concerning a Limitation for Imposing a Penalty
. for Violations of the Public Utility Regulatory
Law.” (8. P. 80)

The Sme Senator presented, Bill, “An Act
Relating . to - Public Utilities Commission
Declarations of Public Convenience and Neces-
sity Required by Statute.” (S. P. 81)

The Same Senator presented, Bill, *An Act
Requiring - Public ~Utilities' Commission
Regulated Motor Carriers to File a Designated
Agent for Services of Process and Court Ap-
pearances.” (S. P. 82) ’

Mr. Carpenter of Aroostook (Cosponsor; Mrs.
Cummings of Penobscot) presented, Bill, “‘An
Act Relating to the Regulation of Affiliated
Interests of Public Utilities.” (S. P. 83)

Which were referred to the Committee on
Public Utilities and Ordered Printed.

i Orders

On motion by Mr. Pierce of Kennebec, the
House concurring,

ORDERED that the Joint Rules be amended
by adding, at the end of Joint Rule 26, 2 new
sentences to read:

One or more of the additional members
" cosponsoring an order, resolution or memorial

(BExhibit D) and i

WHEREAS, the Legislature is now in session
and is expected to remain in session until May
or June and a popular vote on such initiated
legislation (Exhibit D) thus will not occur until
after July 1, 1977; and

WHEREAS, the Maine Constitution, Article -

IV, Part Third, Section 18, has been interpreted

to stay effectiveness of legislation which is con-

strued as a substitute for initiated legislation
until the initiated legislation is enacted without
change or until there is a referendum on the in-
itiated legislation and the substitute or sub-
stitutes; and

WHEREAS, The constitutionality of  the
provisions of Legislative Document 16 (Exhbit
A) has been questioned as they relate to the in-
itiative legislation which has been presented
(Exhibit D) and as they relate to the Maine
Constitution, Article IV, Part Third, Section 18:

and

WHEREAS. the constitutionality of the provi-
sions of Legislative Document 81 (Exhibit B)
has been questioned as they relate to the provi-
sions of the initiative legislation (Exhibit D)
and as they relate to the Maine Constitution, Ar-
ticle IV, Part Third, Section 18; and

WHEREAS, the constitutionality of the provi-
sions of Legislative Document 91 (Exhibit C)
has been questioned as they relate to the provi-
sions of the initiative legislation (Exhibit D)
and as they relate to the Maine Constitution, Ar-
ticle IV, Part Third, Section 18; and

WHEREAS, it is important that the
Legislature be informed as to the answers to
these important and serious questions
hereinafter raised; now, therefore, be it

‘ORDERED, that the Justices of the Supreme

- Judicial Court are hereby respectfully re-

quested to give to the Senate, according to the
provisions of the Maine Constitution, on its
behalf. an opinion upon the following questions,
to wit:

-QUESTION #1

If the initiative legislation (Exhibit D) is ap-
proved by popular vote on any date after July 1,
1977, and before July 1, 1978, what law will
govern assessment of property taxes in fiscal

- year 19787

QUESTION #2

Could Legislative Document 16 (Exhibit A), if
enacted into law with an effective date prior to
July 1; 1977, take effect prior to a vote on the in-
itiated legislation to repeal the uniform
property tax (Exhibit D)?
QUESTION #3

If Legislative Document 16 (Exhibit A) could
take effect, would its effect be limited to the
property taxes assessed in fiscal year 1978 or
could its provisions be considered permanently

in—effeet—unless—subsequently— amended—or——--

repealed by whatever means?
QUESTION #4 :

Could Legislative Document 81 (Exhibit B), if
enacted into law with an effective date prior to
July 1, 1977, take effect prior to a vote on the in-
itiated legislation to repeal the uniform
property tax (Exhibit D)?

QUESTION #

If Legislative Document 81 {Exhibit B) could
take effect, would its effect be limited to the
property taxes assessed in fiscal year 1978 or
could its provisions be considered permanently
in effect unless subsequently amended or
repealed by whatever means?

QUESTION #6

Could Legislative Document 91 (Exhibit C), if
enacted into law with an effective date prior to
July 1, 1977, take effect prior to a vote on the in-
itiated legislation to repeal the uniform.
property tax (Exhibit D)?

QUESTION #7 )

If Legislative Document 91 (Exhibit C)
could take effect, would its effect be limited to
the property taxes assessed in fiscal year 1978

“or~could~its™ provisions~beconsideredper="-

manently in effect unless subsequently
amended or repealed by whatever means?
Which was read. o

The PRESIDENT: The Chair recognizes the
Senator from Kennebec, Senator Speers.

Mr. SPEERS: Mr. President and Members of
the Senate, this Order seeks to receive from the
Supreme Court of the State of Maine answers to
some of the most important questions we are
going to be facing in this Legislative Session,
and that is very simply a definition of the power
of this Legislature, under the circumstances
that we now find ourselves in, to etfect changes
in the mill rate of the Uniform Property Tax.

As I am sure we are all aware, this
Legislature has been billed as a Tax Reform
Legislature, and indeed that is going to be one
of the ?rimary issues of this Session. But we
were also presented during the past summer
and fall with a very shocking surprise. Because
of the drastic raise in the valuation of the
property of this State, we were presented with
the situation that the Uniform Property Tax
will be raising some $28 million more than we
had anticipated.

I wish to commend those who have given of
their time, and their efforts, because of the
very strong beliefs that they have, in gathering
the signatures with regard to Initiative Bill No.
1. They have participated in a democratic
process, have taken advantage of the con-
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Stitutional rights which the people have
reserved to themselves, and I don't believe that
any of us in the Chamber, or in the other
Branch, or anywhere in State government or
elsewhere, would indicate that we feel that
right should be denied. But because we did have
the knowledge that the petitions were being
gathered, that it was at least a good chance that
the Initiated Bill would be presented to this
Legislature, many questions” arose as to the
power of the Legislature to effect changes in
the mill rate, and in that section of the law
which the Initiated Bill seeks to repeal, once
that Bill had been presented to the Legislature.
Those questions were asked a number of times
to the Attorney General’s Office, and a number
of opinions were given from that Office. Those
opinions indicated in a number of occasions that
under certain circumstances the Legislature

could not change the mill rate of the Uniform .

Property Tax, but that under certain circum-
stances it could change the mill rate of the
Uniform Property Tax, but specifically only for
the coming fiscal year.

I do not wish to ‘cast aspersions upon the opi-
nions given bﬁ the Attorney General's Office,
and indeed I have the highest respect for the
professionalism that exists in that Office.

Now, Mr. President, the opinions are simply
just that — opinions, and I feel that it is of the
utmost importance for the Legislature that we
be clear as to the constitutional opportunities
and the.constitutional limitations that may be

laced upon us under the circumstances we now
ace. It seems to me only good sense to seek an
answer from the same source that would be giv-
ing the answer should the question be asked in a
suit, and that is. of course, the Supreme Court
of this State. We are very fortunate in our con-
stitution that it provides the opportunity for the
Legislature to request an advisory opinion of
the Court under circumstances that we are
faced with at the present time. ’

Now the questions that are being asked in this
particular Order are highlﬁitec}_;nical questions,
and they are addressing themselves specifical-
ly to Bills which have already been introduced
into the Legislative process, and which are now
before us for consideration. These questions, in-
deed, in fact were drafted by the Attorney
General’s Office, and they were addressed
specifically to bills that are now before us,
because -there is the need under the con-
stitutional provisions of asking an advisory opi-
nion, to ask questions with regard to solemn oc-
casions. I would suggest that we do, indeed,
have a solemn occasion before us today.

I do not mean to suggest that the Bills
referred to in the Order are the only Bills that
are going to be presented to us in this Session
dealing with this particular question. They do
not reflect the only solutions that are going to
be presented to this Legislative Session. There
will be, indeed, many different suggestions
made, and, in fact. the Governor himself will be
offering his suggestions and his alternatives to
the Uniform Property Tax, and the Governor
has indicated as well to the Legislative
leadership that he joins with the effort to re-
quest an opinion of the Supreme Court of this State
with regard to the Legislative powers of this
?ranch, the other Branch, and the Executive Of-
ice.

There will undoubtedly be additional Bills
presented that may indeed raise additional
specific questions, and, if so, and if it be neces-
sary, additional specific questions may be
propounded to the Supreme Court, but I think it
higlgly important that we respectfully send to
the Court this particular Order and these par-
ticular questions, but with the understanding
that the important question, the answer to
which is being sought from the Supreme Court,
is simply whether the Legislature may in fact
effect changes in the mill rate of the Uniform

Property Tax, and, if so, under what limita-
tions, if any, il may effect those changes. It is
that basic issue which is, indeed, presenting a
solemn occasion before this Legislature, and
for which we urgently and respectfully request
an answer,

Mr. President, I move the Passage of the
Order.

Which was Passed.

ORDERED, the House concurring, that the
Joint Rules, as amended, be further amended
by striking out in Joint Rule 13, all of the 6th

paragraph as follows:

;and be it further -
ORDERED, that Joint Rule 13 be further
amended by amending the 7th paragraph as
follows:
i The

chairmen of each Joint Standing Committee,
except the Committee on Appropriations and
Financial Affairs, shall jointly appoint a sub-
committee of 3 of its members to attend and
participate in Appropriations Committee
budget hearings and to attend and advise at
working sessions dealing with that portion of
the budget within their committee’s area of in-
terest. This subcommittee may advise the Com-
mittee on Appropriations and Financial Affairs
of their respective committee’s recommenda-
tions on these portions of the budget.

. and be it further

ORDERED, that Joint Rule 13 be further
amended by adding at the end the following new
paragraph:

A Joint Standing Committee to which a bill or
resolve has been referred shall, within 3
legislative days after receiving notice from the
President of the Senate and the Speaker of the
House, report that bill out of committee to the
floor for consideration.

; and be it further

ORDERED, that the Joint Rules, as
amended, be further amended by adding after
Joint Rule 36 the following:

Legislative Confirmations -

37. Legislative Confirmation of Gubernatorial
Appointments. Upon receipt by the President of
the Senate and Speaker of the House of notifica-
tion from the Governor of the name of a
nominee and of the office to which that person
is nominated, the President of the Senate and
Speaker of the House shall, without delay,
forward that notice to the Chairmen of the Joint
Standing Committee which is charged by law
with reviewing nominations to that office and to
the 2 partisan staff assistants for nominations.

The Joint Standing Committee shall hold a
public hearing on the nomination in Augusta at
a time convenient to the public, within 20 days
from the date of the Governor’s notice of the
nomination to the President of the Senate and
Speaker of the House. The chairmen of the com-
mittee shall cause to be published in the state
paper at least 7 days before the hearing a notice
of that hearing, which shall contain the time
and place of the hearing, the name of the
nominee, the office to which that person has
been nominated and a general deseription of the
duties of that office. At the hearing, the com-
mittee shall take written or oral testimony
which shall be limited to relevant comments
and questions regarding the qualifications of
the nominee. All testimony taken at the hearing
shall be transcribed by mechanical means, and
shall be preserved, together with any other

relevant data provided the committee at the
public hearing, by the committee for at least 6
months after the date of the public hearing. The
2 partisan assistants for nominations shall
provide the committee with a written report of
their investigations before the committee votes
to recommend or deny confirmation.

Within 20 days from the date of the Gover-
nor’s notice of the nomination to the President
of the Senate and Speaker of the House, the
committee shall recommend confirmation or
denial by majority vote of the committee

members present and voting. The vote of the -

committee shall be taken only upon an affir-
mative motion to recommend confirmation of
the nominee, and a tie vote of the committee
shall be considered a recommendation of
denial. The committee vote shall be by the yeas
and nays. The chairmen of the committee shall
send written notices of the committee’s recom-

- mendation to the President of the Senate.

Within 45 days from the date of the Governor's
notification of the nomination to the President
of the Senate and the Speaker of the House, the
Senate shall review the recommendation of the
committee on the nomination, and, after
review, shall vote by the yeas and nays on that
recommendation.

After vote by the Senate, the committee's
recommendation shall become final action of
confirmation or denial unless the Senate by a

-vote of 2/3 of those members present and voting

overrides the committee’s recommendation. If the
committee recommends to deny confirmation,

and the Senate votes, by a vote of 2/3 or greater.
of those members present and voting, to override’

the committee’s recommendation, the nomination
shall be deemed confirmed.

Once the Governor withdraws a nomination
at any time prior to the Senate vote, by sending
a written notice of withdrawal to the President
of the Senate, the Legislature shall take no
further action on that nomination.

38. Partisan Staff Assistants for Nominations.
The members of the Legislative Council
representing the party with the largest number
of members in the Legislature shall, within 7
legislative days after the convening of the first
regular session, appoint a partisan staff assis-
tant for nominations. The members of the
Legislative Council representing the party with

the next largest number of members in the-

Legislature shall also, within 7 legislative days
after the convening of the first regular session,
appoint a partisan staff assistant for nomina-
tions. Each of these assistants shall serve at the
pleasure of the appointing authority during the
biennium for which he is chosen. A vacancy in
either of these positions shall be filled for the
remainder of the biennium in the same manner
as the original appointment. Partisan staff as-
sistants for nominations shall provide all neces-
sary assistance to each Joint Standing Commit-
tee required by law to recommend action on a
gubernatorial nominee.
. and be it further

ORDERED, that the Joint Rules, as

amended, be further amended by renumbering .

the rules to read consecutively; and that inter-
nal references of the Joint Rules be amended to
reflect this renumbering. (S. P. 88)

Which was Read and Passed.

Sent down for concurrence.

Ought to Pass

Mrs. Cummings for the Committee on Public
Utilities on, Bill, ““An Act to Revise the Charter
of the Aroostook-Prestile Treatment District.”
(S. P. 37) (L. D. 45)

Reported that the same Ought to Pass.

Mrs. Cummings for the Committee on Public
Utilities on, Bill, “‘An Act to Amend the Charter
of the Baileyville Utilities District.”
(Emergency) (S. P. 35) (H. D. 43)

Reported that the same Ought to Pass.
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Which reports were Read and Accepted and
the Bills Read Once and Tomorrow Assigned
for Second Reading.

Second Readers

The Committee on Bills in the Second

Reading reported the following:
House

Bill, TZin Act Pertammg to Out-of- State
Marrlages (H. P. 51} (L. D..72) :

Bill, “‘An Act Pertaining to Town Clerk’s
Fees for Record of Burial Permits.” (H. P. 54)
(L. D. 75)

Which were Read a Second Time and Passed
To be Engrossed, in conciirrence.

Senate-As Amended

Bill, “An Act Appropriating Funds for the
Purchase of Copies of ‘The Penobscot:Ex-
pedition--(8.-P--7)- (L. D--12)-— ——— . - —

. Which was Read a Second Time and Pasqed
To Be Engrossed, as amended.

Sent down for concurrence.’

Enactors

The Committee on Engrossed Bills report as

truly and strictly engrossed the following:

— - Emergency. - S— ST

An Act to Amend the Potato Lien Law. (H. P.
22) (L. D. 31)
 This being an emergency measure, and hav-
ing received the affirmative vote of 25
Members of the Senate, was Passed to be
Enacted, and having been signed by the Presi-
dent, was by the Secretary presented to the
Governor for his approval,

Emergency

An Act to Establish the Maine Tort Claims
Act, (S. P. 86) (L. D. 162) :

This being an emergency measure, and hav-
ing “received the  affirmative vote of 22
Members of the Senate, with 3 voting in the
negative, and 22 being two-thirds of the entire
elected membership of the Senate, was Passed
to be Enacted, and having been signed by the
President, was by the Secretary presented to
the Governor for his approval. -

(Off record remarks.)

The PRESIDENT: The Chair recognizes the
Senator from Cumberland, Senator Jackson.

Mr:*JACKSON:-I-ask-permission-to- briefly == B - -
address the Senate on the record.

The: PRESIDENT: The . Senator from
Cumberland, Senator Jackson, requests un-
animous consent to address the Senate on the
record. The Chair has no objection. The Senator
may proceed.

Mr. JACKSON: Mr. President, I would like to
inform the Chairman of the delegatlons of
Aroostook, Penobscot and Somerset, we have
not receiveed their County budgets yet and by
Statute on January 20th they should have been
sent to the Secretary of State’s office and pas-
sed to the Local and County Government com-
mittee, and they have not yet done so.

On motion of Mr. Huber of Cumberland,

Adjourned until Tuesday, February 1, 1977 at
4:00 in the afternoon. o



