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HOUSE 

Friday, January 16, 1970 
The House met according to 

adjournment and was called to 
order by the Speaker. 

Prayer by the Rev. Mr. Elmer 
Bentley of Augusta. 

The }oul'lnal of yesterday wa'S 
read and .approved. 

Papers frem the Senate 
From the Senate: The following 

Oommunication: (S. P. 624) 
STATE OF MAINE 

LEGISLATIVE RESEARCH 
COMMITTEE 

STATE HOUSE 
AUGUSTA 

J,anuary, 1970 
To the Members of the First Spe
cial Session of the 104th Legisla
ture: 

The Legislative Research Com
mittee hereby has the pleasure 
of submitting to you a report on 
the Consumer Credit Code. 

Although this report, designated 
as Committee Publication 104-23, is 
restricted to the CommUtee's 
pre lim ina r y findings and 
recommendations, which fall short 
of the ultimate conclusion, a basic 
foundation has been laid and 
appropriate vehicle ascertained to 
more properly establish a Con
sumer Credit Code for the State 
of Maine. 

It is the hope of the Committee 
that the ~nformation contained in 
this report will prove of value to 
the memboos of the Legislature 
and the people of the State of 
Maine. 

Respectfully submitted, 
(Signed) 

WILLIAM E. DENNETT 
Chairman 

Legislative Research Committee 
Came from the Senate read and 

with accompanying Report ordered 
placed on fIle. 

In the House, the Communication 
was read and with accompanying 
Report ordered placed on file in 
concurrence. 

Ought to Pass in New Draft 
Passed to Be Engrossed 

Report of the Committee on 
Business Legislation on Bill "An 
Act to Amend the Home Solicita
tion Sales Act" (S. P. 561) (L. 
D. 1638) reporting same in a new 

draft (S. P. 614) (L. D. 1796) under 
same title and that it "Ought to 
pass" 

Came from the Senate with the 
Report read and accepted and the 
New Draft passed to be engrossed. 

In the House, the Report was 
read and accepted in concurrence 
and the New Draft read twice. 
Under suspension of the rules, the 
New Draft was read the third time, 
passed to be engrossed and sent 
to the Senate. 

Ought to Pass 
Passe'd to Be, Engrossed 

Report of the Committee on 
Public Utilities reporting "Ought to 
pass" on Bill "An Act relating to 
the Charter of the Van Buren Light 
and Power District" (S. P. 601) 
(L. D. 1772) 

Came from the Senate with the 
Report read and accepted and the 
Bill passed to be engrossed. 

In the House, the Report was 
read and accepted in concurrence 
and the Bill read twice. Under 
suspension of the rules, the Bill 
was read the third time, passed 
to be engrossed and sent to the 
Senate. 

Divided Report 
Report "A" of the Committee on 

Education reporting "Ought to 
pass" on Bill "An Act Repealing 
Provision for Student Tuition in 
Coordination of Public Hi g her 
Education" (S. P. 565) (L. D. 1640) 

Report was signed by the 
following members: 
Mr. MILLETT of Dixmont 
Mrs. CUMMINGS of Newport 
Mr. ALLEN of Caribou 
Mrs. KILROY of Portland 
Mr. CHICK of Monmouth 

- of the House. 
Report "B" of same Committee 

on same Bill reporting "Ought to 
pass" as amended by Committee 
Amendment "A". 

Report was signed by the follow
ing members: 
Messrs. KATZ of Kennebec 

STUART of Cumberland 
- of the Senate. 

Mr. RICHARDSON 
of Stonington 

- of the House. 
Report "C" of same Committee 

reporting "Ought not to pass" on 
same Bill. 
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Report was signed by the 
following member: 
Mr. KELLAM of Cumberland 

- of the Senate. 
Came from the Senate with 

Report "B" accepted and the Bill 
passed to be engrossed as amended 
by Committee Amendment "A". 

In the House. Reports were read 
On motion of Mr. Richardson of 

Stonington, Report "B" was ac
cepted. and the Bill read twice. 
CommIttee Amendment "A" (S-
366) was read by the Clerk and 
adopted in concurrence. Under 
suspension of the rules the Bill 
was read the third time.' 

The SPEAKER: The C h air 
recognizes the gentleman from 
Houlton, Mr. Haskell. 

Mr. HASKELL: Mr. Speaker 
and Members of the House: We are 
concerned here with ,an extremely 
important piece of legislation that 
I think deserves rather careful 
consideration. The amount 0 f 
money that may be involved here 
can very well be in the area of 
so!newhere between a million and 
a million and a half dollars a year. 

In my view, there was a very 
basic error that was made when 
the restrictions on tuition differen
tials was inserted into the laws 
of the Stat,e of Maine. And 
unfortunately this error has been 
repeated, and the Com mit tee 
Amendment "B", which you are 
considering at this point, is an 
attempt to perpetuate this error. 

This represents to me an error 
from this point of view. That it 
seems to me that the Legislature 
is here usurping a function that 
properly belongs to the Board of 
Tru.stees of the University of 
Marne, JIlIlmely that of determining 
the level of tuition, and any proper 
differentials in that level between 
the various institutions in the 
public education sector. By 
inserting this artificial restriction 
we create a situation where the 
Legislature is unable to exercise 
its proper role, which, again in my 
view, is that of questioning the re
sults and the oper.ation of the 
policy of the university as it is 
contrary to our thinking. 

Until Woe remove this artificial 
restriction and give the trustees 
of the university an opportunity to 
set reasonable tuition fees, we 

certainly are in no position to 
question the fact that the fees cur
rently are totally unrealistic in 
respect to national averages in the 
fiel~ of public higher education. 
Aga~n, thIS serves from the point 
of VIew: of the university, as a very 
convement peg to hang any other 
shortcomings that we might ob
s,erve in the university operation 
on. 

In short, if we criticize a 
particular phase of the university 
oper~tion, they can very well point 
to thIS artificial restriction in the 
.area of tuition as the reason why 
they do not operate efficiently. 

Let me give you an example of 
what I have in mind. I think the 
university, at this point, can very 
properly be questioned and asked 
to account for the fact that their 
statistical record in respect to the 
development of Fed,eral Research 
grants is the worst in the nation 
dollar-wise and also as ~ 
percentage of their total operating 
budget, the university system is 
the lowest in the nation. When we 
raise the question, it is extremely 
easy for the university to say, be
cause of the fact that the Legisla
ture has tied our hands in the tui
tion area, we are unable to 
generate the resources to properly 
develop and implement a sound 
system of Federal Research at the 
university level. 

Now I would like to point out 
that this is an extremely signifi
cant factor in public higher educa
tion. Nationally, at the present 
time, income from this source 
amounts to well over 20 per cent 
of the average public higher educa
tion budget. In the State of Maine, 
to ~y best knowledge, it is now 
runnmg somewhere around four or 
five per cent. 

I think that we have a wonderful 
opportunity in the super-university 
system to develop quality higher 
education in the State of Maine. 
However, we are not going to be 
able to do it unless there is a 
general recognition of the proper 
roles of the Legislature, the Execu
tive, and the Board of Trustees 
of the Univ,ersity of Maine; and 
all play their parts well. 

I submit that basically we are 
creating a very serious problem 
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when the Legislature .attempts to 
usurp the proper function of the 
Board of Trustees of the University 
of Maine. And the report which 
has now been m.oved for accep
tance in this body simply continues 
this very basic error of the 
Legislature trying to mastermind 
the Board of Trustees of the 
University of Maine. And we are 
only going to continue very serious 
problems in the university system 
as long as we persist in the efforts 
to do this. 

The proper course of action for 
this body to take would be, in my 
view, to defeat the motion that is 
now on the floor, and to adopt 
instead the Report "A" of the 
committee, which in effect is a 
repealer of this clause. 

The SPEAKER: The C h air 
recognizes the gentleman from 
Stonington, Mr. Richardson. 

Mr. RICHARDSON: Mr. Speaker 
and Members of the House: I am 
sorry that I have to disagree with 
my very good friend from Houlton, 
Mr. Haskell, but this .amendment 
is very limiting in its scope. It 
limits the exemption fro m 
increasing tuition to those students 
who are registered in the univer
sity system as of September 30, 
1968. It also goes further than this, 
because it removes the exemption 
from non-resident students. 

The Chanc.ellor was very specific 
when he appeared before the 
committee. that he could live with 
this. Of course, he would like to 
see it completely removed, but he 
can live with it. 

As far as increasing the tuition, 
one of the statements that he made 
was that it was possible that ':Ie 
would lower it, and that the Board 
of Trustees would go along with 
lowering it in some sections. 

I feel that we made a commit
m,ent to those people who are in 
college and were in college as of 
September the 30th, 1968. And I 
would hate to see this Legislature 
renege on .a promise to those 
people. I would, therefore, urge you 
to accePt Report "B" with the 
committee amendment. 

The SPEAKER: The C h air 
recognizes the gentla."l1.an from 
Caribou, Mr. Allen. 

Mr. ALLEN: Mr. Speaker and 
M;embers of the House: I am sorry 
to have to disagree with our chair
man, Representative Richardson. I 
was here in the 103rd Session, and 
I know the troubles, the great deal 
of work, the close vote we had 
on the enlarged University of 
Maine. We did, in my opinion, not 
pass this amendment freezing 
these tuition fees because we were 
thinking of students. We were 
thinking of the one or two votes 
that we needed to get this bill by 
this House. We run into complica
tions when we leave these tuition 
rates as they are. 

Our chairman on our Education 
Committee has mentioned that we 
have corrected one by saying it 
will not now apply to out-of-state 
students. But we also have the 
complication that when we merge 
Gorham and the University of 
Maine at Portland, some students 
in the same class will pay one 
rate, and some will pay this re
duced, bargain rate. 

I hope that we reject Report "A" 
and go along with Report "B". 
Excuse me, I made a mistake 
there. I hope we reject Report "B" 
and go along with Report "A". 

'I1he SPEAKER: The Chair would 
advise the House that a motion 
to reconsider the adoption of 
Committee Amendment "A" is in 
order. 

The Chair recognizes the gentle
man from Houlton, Mr. Haskell. 

Mr. HASKELL: Mr. Speaker, 
would a motion to indefinitely 
postpone be in order? 

The SPEAKER: The Chair would 
advise the House and the gentle
man that the only motion proper 
at this time is to reconsider its 
action whereby it adopted Commit
te Amendment "A". 

The Chair recognizes the same 
gentleman. 

Mr. HASKELL: Mr. Speaker, I 
move we reconsider our action. 

The SPEAKER: Tihe gentleman 
from Houlton Mr. Haskell, moves 
that the House reconsider its 
action. 

On motion of Mr. Finemore of 
Bridgewater, tabled pen din g 
the motion of Mr. Haskell of Houl
ton to reconsider the adoption of 
Committe'e Amendment "A" and 
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specially assigned for Monday, 
January 19. 

Non-Concurrent Matter 
Bill "An Act to Create the 

E a s t ern Han cock County 
Community School District" (H. P. 
1393) (L. D. 1748) which was 
passed to be engrossed as amended 
by Committee Amendment "A" in 
the House on January 13. 

Came from the Senate passed to 
be engrossed as amended by 
Committee Amendment "A" and 
Senate Amendment "A" in non
concurrence. 

In the House: The House voted 
to recede and concur. 

From the Senate: The following 
Order: 

ORDERED, the House c 0 n
curring, that when the House and 
Senate adjourn, they adjourn to 
Monday, January 19, at 3 o'clock 
in the afternoon. (S. P. 628) 

Came from the Senate read and 
passed. 

In the House, the Order was read 
and passed in concurrence. 

Messages and Documents 
The following Communication: 

STATE OF MAINE 
SUPREME JUDICIAL COURT 

AUGUSTA 
January 15, 1970 

Mrs. Bertha W. Johnson 
Clerk, House of Representatives 
State House 
Augusta, Maine 
Dear Mrs. Johnson: 

There is enclosed the Answers 
of the Justices to the Questions 
of January 7, 1970. 

Respectfully yours, 
(Signed) 

ROBERT B. WILLIAMSON 

ANSWERS OF THE JUSTICES 
TO THE HONORABLE HOUSE 

OF REPRESENTATIVES OF THE 
STATE OF MAINE: 

In compliance with the provi
sions of Section 3 of Article VI of 
the Constitution of Maine, we, the 
undersigned Justices of the Su
preme Judicial Court, have the 
honor to submit the following 
answers to the questions pro
pounded on January 7, 1970. 

QUESTION NO. 1. Do any of 
the provisions of H. P. 1395, L. D. 

1751, violate the E1sJtablishment 
Clause of the First Amendment 
of the United State Constitution 
or Article I Section 3 of the Con
stitution of the State of Maine? 

Inasmuch as opinions differ in 
response to Question No. I the 
several views subscribed by those 
adopting the same are respect
fully submitted. Four of the Jus
tices are of the opinion that H. P. 
1395, L. D. 1751 is not constitution. 
al. Two of the Justices are of the 
opinion that H. P. 1395, L. D. 1751 
is constitutional. As to Question II, 
III and IV all Justices agree. 

ANSWER: The answer is in the 
affirmative, as to sectarian 
schools. 

Since the earliest days of the 
Federal Constitution it has been 
declared that its Firlst Amendment 
erects a "wall of separation" be
tween the Church and the State. 
While this phrase may seem ar
chaic, the principle has not chang
ed. A myriad of courts and legal 
writers over the years, the list
ing of which would serve no pur
pose, have dealt with the iSlsue, 
not that the necessary independ
ence in religious matters of the 
Church from the State and of the 
State from the Church no longer 
exists, but whether upon a given 
set of facts this wall has been 
breached or the mutual independ
ence vio~ated. 

Increasingly, it has become de
sirable to formulate a test by 
which it could be determined 
whether a given proposition does 
or does not invade that independ
ence. 

The Supreme Court of the 
United States in School District of 
Abington Township Pennsylvania 
et al v. Schempp, in forbidding 
bible reading in the public schools, 
decided in 1963 (374 U. S. 203, 83 
S. Ct. 1560) declared that the test 
may be stated as follows: 

"What are the purpose and the 
primary effect of the enactment? 
If either is the advancement or 
inhibition of religion then the 
enactment exceeds\ the scope of 
legislative power as circum
scribed by the constitution. That 
is to say that to withstand the 
Strictures of the Establishment 
Clause there must be a secular 
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legislative purpose and a pri
mary effect that neither advances 
nor inhibits religion." 
We are bound by this test. 
In Board of Education v. Allen 

88 S. Ct. 1923 (1968, 6-3 decision), 
the Supreme Court of the United 
States upheld a New York statute 
against an attack under the Es
tablishment Clause "because the 
Act authorizes 'the loan of text 
book:s to students attending para· 
chial schools." In approving and 
applying the Schempp text the 
Court considered that there was 
no reason to distinguish the loan 
of text books from the bus trans
portation approved in 1947 in the 
landmark decision of Everson v. 
Board of Education 330 U. S. 1, 67 
S. Ct. 504 (1947). Allen did not in
volve the situation here presented 
in which the State would (in the 
words of the statute) contract for 
secular education service in a 
sectarian school and would enter 
into direct relationship with non
public or sectarian schools. 

In approaching an analysis of 
the proposed legislation two thres
hold consideratioiliS' arise: 

a) "It is not what has been 
done, or ordinarily would be 
done under a statute, but 
what might be done under it 
that determines whether it 
infringes upon the constitu
tional right of the citizen." 
Sleeper, Appellant 147 Me. 
302. 308. 

b) That our Maine Constitution 
carries "no mo;re stringent 
prohibitions than the First 
and Fourteenth Amendments 
to the Federal Constitution." 
Squires v. City of Augusta 

155 Me. 151, 164. 
In November 1969, Lemon et als 

v. Kurtzman et als, the Pennsyl
vania Non-Public Elementary and 
Secondary Education Act (Pur
don's Pennsylvania Statutes, Ti
tle 24 Sections 5601- 5609), was up
held constitutionally by a 2-1 de
cision by a thre~Judge Federal 
Court, which decision is now on 
appeal to the U. S. Supreme Court. 
Finality has not been reached. The 
Pennsylvania Act is not identical 
to ours. 

Our L. D. 1751 goes beyond the 
Pennsylvania Act (Pa. Act) in two 

critical areas. The Pa. Act pro
posed the purchase of secular ed
uca:tlOnal service only in mathe
maltics, modern foreign languages, 
physical science and physical ed
ucation. Mr. JUistice Douglas in 
his dissent in Allen, supra, at page 
1932, advances a rationale for such 
limitation, the significance of 
which was not lost on the framers 
of the Pa. Act. L. D. 1751 is not 
so limited. 

The Pa. Act declares its policy 
to be balsed on pareilital freedom 
to choose non-public educational 
resources which then were edu
cating "more than twenty per
cent" of the school population and 
that, should a majority of par
ents of the present non-public 
school population desire Ito remove 
their children to the public 
schools" the financial burden and 
derangement of public education 
would be allegedly intolerable. L. 
D. 1751 justifies itself on the 
threatened closing of non-public 
schools, with allegedly resultant 
dire effects on the public school 
system, which imminence, dis
closed by supporting material, is 
prompted by financial need. Un
der the Pa. Act the financial bene
fit to the non-public schools wa's in
ferential. Under L. D. 1751 it its 
expressly and directly solicited. 

The Lemon case is neitherap
posite in fact nor decisive in law, 
as applied to L. D. 1751. 

Fundamentally it cannot be gain
said that the sectarian school 
exists for the purpose of adding an 
additional dimension, to-wit, ad
vancement of the faith, to the sec
ular education which it supplies. If 
the parents sought only the secular 
education, such is available to them 
as a matter of right in the public 
,school sy'stem. Sectarian school ed
ucation is selected for its religious 
atmosphere and teaching. 

Budgets for the secular instruc
tion may be technical~ separable 
from the budget of the entire opera
tion of the school, but the institution 
is an inseparable whole, which is 
strengthened in its institutional pur
pose when it is strengthened in any 
of its departments by outside fi
nancial assistance. See Schempp, 
supra, page 1575. Economics is not 
the controUing factor in determin-
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ing the validity or invalidity of 
L. D. 1751. The Constitution is the 
controlling factor. The school ad
ministrative un its accomplish 
nothing under this Act ,that they 
could not reasonably accomplish 
within the public s,chool systems 
and without benefit to sectarian 
schools. 

Applying the Schempp test, the 
purpose and primary effect of L. 
D. 1751 is to subsidize those sec
tarian schools, the closing of which 
would cast an increa'sed student 
burden on the public school sys
tem as measured under Section 
3804. Such subsidization by its as
suring the continuance of the 
school, assures the continuance of 
the purpose for which the school 
exists,~advancement of the faith 
it represents. The net result of all 
of this is for the State to invade 
the sectarian school system in a 
manner which violates the inde
pendence to which it is constitu
tionally entitled. The result is not 
the neutrality required by the Con
stitution. 

With reference to the Lemon 
case, Chief Justice Robert B. Wil
liamson is of the opinion that the 
Pennsylvania statute and L. D. 
1751 are so closely alike that in 
his opinion a decision of the Su
preme Court of the United States 
on the constitutionality of the 
Pennsylvania Act under the Estab
lishment Clause would in all prob
ability control the issue with refer
ence to L. D. 17M. 

Respectfully submitted, 
(Signed) 
ROBERT B. WILLIAMSON 
HAROLD C. MARDEN 
RANDOLPH A. WEATHERBEE 

TO THE HONORABLE HOUSE 
OF THE STATE OF MAINE: 

'In compliance with the provi
sions of the Constitution of Maine, 
I, the undersigned Justice of the 
Supreme Judicial Court, have the 
honor to submit the following; an
swer to the first question pro
pounded on January 7, 1970. 

QUESTlON (1): Do any of the 
provisions of H. P. 1395, L. D. 1751, 
violate the Establishment Clause 
of the First Amendment of the 
United States Constitution or Arti
cle I, Section 3 of the Constitution 
of the State of Maine? 

ANSWER: I answer in the af
firmative with respect to aid 
whicih may be furnished under the 
proposed legislation to sectarian 
schools providing instruction in 
both sectarian and secular sub
jects. 

In my view we are required to 
give an informed anticipatory judg
ment as to what decision will be 
rendered by the Supreme Court of 
the United States when the pre
cise issue here involved is pre
sented to that Cour,t for decision, 
either upon review of the very 
recent case of Lemon et als v. 
Kurtzman et als (1969) Civil Ac
tion, No. 69-1206 (District Court, 
E. D. Pa.), or by some other 
appropriate legal vehicle. To at
tempt to anticipate a decision of 
the Supreme Court of the United 
States in an area of the law as yet 
unexplored by that Gourt is at best 
fraught with uncertainty. 

I look first to the opinion in 
Board of Education v. Allen (1968) 
392 U. S. 236, 88 S. Ct. 1923 in 
which the Supreme Court found no 
First Amendment violation in a 
New York statute requiring local 
public school authorities to lend 
textbooks free of charge to all 
students in grades 7 through 12, 
including students attending pri
vate parochial schools. It is im
portant to try to ascertain whether 
or not Allen marks the approxi
mate limits beyond 'which the Su
preme Court will not go in the 
field of church-state separation. 
'I1he Court first analyzed Everson 
v. Board of Education (1947) 330 
D. S. 1, 67 S. Ct. 504 as ,the "case 
decided by this Court that is most 
nearly in point for today's prob
lem." Everson was based on the 
protection of the health, safety 
and welfare ·of children on the 
public streets and permitted bus 
transportation which would invo~ve 
only a remote and indirect benefit 
to sectarian schools. The Allen 
Court recognized that there are 
First Amendment limits to the 
providing of public aid to sectarian 
schools when it said: 
"Everson and later cases have 
shown that the line between state 
neutrality to religion and state 
support of religion is not easy to 
locate. 'The constitutional stan
dard is the separation of Church 
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and state. The problem, like 
many problems in constitutional 
law, is one of degree.' " (Empha
sis mine). 
The Allen Court made it clear 

that one must look beyond the 
stated purpose of legislation and 
see whether or not the necessary 
and primary effects thereof are 
the advancement or inhibition of 
religion. In determining that the 
lending of textbooks to all children 
including those in sectarian schools 
was permissible, the Court noted 
that ,the educational benefits are 
conferred upon the children rather 
than the school and that owner
ship of the books remained with 
the State. The Court said: 

"Thus no funds or books are 
furnished to parochial schools, 
and the financial benefit is to 
parents and children, not to 
schools." (Emphasis mine) 
My concern is that this language 

was an intentional caveat to sug
gest that when funds are furnished 
directly to parochial schools, the 
necessary and primary effect 
thereof being to further their gen
eral purposes, such aid would be 
deemed violative of First Amend
ment principles and beyond the 
intended permissive scope of 
Allen. 

Mr. Justis Harlan, while con
curring in the Allen opinion, took 
occasion to remind us once again 
that the governmental activity, in 
order to be permissible within 
First Amendment strictures, must 
be one which "does not involve th,~ 
State 'so significantly and directly 
in the realm of the sectarian as 
to give rise to * * * divisive in
fluences and inhibitions of free
dom.' " This suggests the possibili
ty that the learned Justice would 
not go much beyond the reach of 
Allen in the direction of piercing 
the "Wlall of separation." 

It may be noted that Mr. Justice 
Black was the writer of EV'erson, 
an opinion in which Mr. Justice 
Douglass joined. Yet both of these 
memb,ers of the Court were unable 
to take the step from Everson to 
Allen and each filed a vigorous 
dissenting opinion in the Allen 
case. Mr. Justice Black penned 
words of admonition which in my 
view would not be rejected by his 
colleagues, even though a majority 

of the Court did not deem them 
applicable to the Allen facts. He 
said: 

"The First A men d men t ' s 
prohibition against governmental 
establishment of religion was 
written on the assumption that 
state aid to religion and r,eligious 
schools generates discord, dis
harmony, hatred, and s t r i £ e 
among our people, and that any 
government that supplies such 
aids is to that extent a tyranny. 
And I still believe that the only 
way to protect minority religious 
groups from majority groups in 
this country is to keep the wall 
of separation between church 
and state high and impregnable 
as the First and Fourteenth 
Amendments provide." 
In conclusion my concern is that 

what in the legislative proposal is 
termed a contract for secular 
educational service will be viewed 
as in reality a method for provid
ing public aid to a sectarian school 
in support of all of its purposes, 
such subsidy to be computed on 
the basis of a formula which uses 
as a prime factor certain of its 
costs in furnishing secular educa
tion. In my opinion, such financial 
aid would not be permissible under 
the First Amendment. 

Respectfully submitted, 
(Signed) 
Donald W. Webber 

ANSWER OF ARMAND A. 
DUFRESNE, JR., J. TO THE 
H 0 NOR A B L E HOUSE OF 
REPRESENTATIVES OF THE 
STATE OF MAINE: 

In compliance with the provision~ 
of Section 3 of Article VI of the 
Constitution of Maine, I have the 
honor as a Justic,e of the Supreme 
Judicial Court to subscribe and 
submit the following answers to 
Question I propounded to the 
Justices of the Supreme Judicial 
Court by House Order dated Jan
uary 7, 1970: QUESTION I. Do ,any 
of the provisions of H.P. 1395, L.D. 
1751, violate the Establishment 
Clause of the First Amendment of 
the United States Constitution or 
Article I Section 3 of the Consti
tution of the State of Maine? (1) 
Respecting the Establishment 
Clause of the First Amendment of 
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the United States Constitution, I 
answer in the negative. 

The Establishment Clause pro
vides that "Congress shall make 
no law respecting an establishment 
of religion * * * ." The United 
States Supreme Court has ruled 
that the Establishment Clause of 
the First Amendment is made 
applicable to the states by the 
Fourteenth Amendment of the 
United States Constitution. Cant
well v. State of Connecticut, 1940, 
60 S.Ct. 900, 310 U.S. 296; Murdock 
v. Commonwealth of Pennsylvania, 
1943, 63 S.Ct. 870, 319 U.S. 105. 
Its interpretation of that clause is 
the law of the land and is binding 
on the courts of this State as well 
as on the Legislature by reason 
of the Supremacy Clause of Article 
VI of the United States Constitu
tion. State v. Wheeler, 1969, Me., 
252 A.2d 455. However, to this day, 
the United States Supreme Court 
has not a d j u d i cat e d the 
constitutionality of any state law 
purporting, as the instant Non
public Elementary E d u c ,a t ion 
Assistance Act proposes, to pur
chase secular educational services 
by reimbursing the participating 
nonpublic ,elementary schools for 
the actual cost of tea c her s ' 
salaries, textbooks ,and i n
structional materials after and to 
the extent that such costs have 
actually been incurred by the 
institution. Under such circum
stances, the answer to this question 
will be the correct one only if it 
accords with the future decision 
of the United States Supreme 
Court. A review of the pertinent 
decisions leads me to believe that 
the present proposed legislation 
will receive constitutional impri
matur from the Supreme Court of 
the United States, and thus in 
anticipatory concurrence I say the 
intended Act violates in no way 
the Establishment Clause of the 
First Amendment. 

The only 'authority in the coun
try which has come to my ,attention 
has so ruled regarding Pennsyl
vania legislat]on upon which the 
proposed Act was obviously pat
terned. Lemon et also v. Kurtzman 
et als., Civil Action, No. 69-1206, in 
the United States District Court 
for the Eastern District of Pennsyl
vania. This decision was rendered 

on November 28, 1969 by a statu
tory three-man court available in 
the federal system under congres
sional legislati'on w hen state 
statutes are under attack for al
leged transgressions against the 
Constitution of the United States. 
I note that one member of that 
panel dissented. I am impressed 
by the reasoning of the majority 
which views the present legisla
tion as a legitimate extension of 
the rulings of the United States 
Supreme Court in Everson V. 

Board of Education, 1947, 67 S. Ct. 
504, 330 U. S. 1 and Board of Edu
cation V. Allen, 1968, 88 S. Ct. 1923, 
392 U. S. 236. In Everson, the 
United States' Supreme Court held 
that the United States Constitution 
did not prohibit the State of New 
Jersey from spending tax-raised 
funds to pay the bus fares of 
paI'ochial school pupils as part of 
a general program in which the 
state paid the fares of pupils of 
public and other schools. In Allen, 
the United States' Supreme Court 
upheld the const1tutionality of a 
New York statute which provided 
for the purchase by the State of 
textbooks for the use IQf students 
in grades 7 to 12 in all schools of 
the State of New York. including 
parochial as well 'as public schools. 

I am satisfied that the instant 
legislation does not on its face 
offend the Establishment Clause 
lof the First Amendment. Initially, 
permit me to state that as in
dividual Justices of this Court our 
approach to constitutional iss'ues 
must be made without any concern 
being given to the propriety or 
wisdom of the legislative action. 
We must focus lour consideration 
solely upon the issue of power of 
the Legislature to enact such 
legislation in light of the First 
Amendment prohrbitions. We are 
charged with the duty of as'certain
ing legislative intent but not with 
any responsibility for economic 
and slo'cial effects ,of legislation. 
Coca-Cola Bottling Plants V. John
son, 1952, 147 Me. 327, 87 A.3d 667. 
Whether or not the enactment of 
a law is the best means to achieve 
the desired results is a matter for 
the Legislature and not for the 
COUI1t. Cushing V. Inhabitants of 
Town of Bluehill, 1952, 148 Me. 243, 
92 A. 2d 330. Seclondly, in our con
sideration of the constitutional 
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issues involved, we must view the 
legislation, presently in the pro
posal stage, as if it had been al
ready enacted and should accept 
as such the findings of fac>ts which 
the lawmakers' purport to make 
and declare in the reference Act. 
Issues which might be raised in 
application of the Act to divers 
and varied individual situations 
can neither be determined IJIor 
decided in advance of their pres
entation. These legislative find
ings above referred to are as fol
lows: 11 a crisis in elementary 
education exists' in the State of 
Maine by reason of rapidly in
creasing costs occasioned by tlle 
rise in school population and new 
and increasingly ,clostly demands 
upon education generally; 2) ,the 
education of children generally 
and at the elementary level in 
particular is today recognized as 
a public purpose, and nonpublic 
education ilirough providing in
struction in secular subjects makes 
an important contribution to the 
achievement of such public pur
pose and the governmental duty 
t'O support public education gen
erally may be in part fulfilled 
thraugh the gavernment support of 
those purely secular educational 
subjects and objectives through 
nonpublic education; 3) shauld ·llie 
present trend toward the closing 
'Of llIonpublic schaols continue, >the 
burden ca~t upon the public school 
systems in the various dtiesand 
towns will cause intolerable local 
financial burdens and will also re
sult in the need for very sub
stantiall\' increased assistance at 
the state level, and the pubUc in
teres,t would best ibe served 
thraugh the purchase of secular 
educatianal services fvom non
public schO'ols, under certain 
specific conditions. These legis
lative findings, if adopted, should 
not be set aside lightly. While 
recitals of fact in a legislative act 
may not. be cO'nclusive, a decent 
respect far a co-ordinate branch 
of the government requires the 
courts to treat them as true until 
the contrary appears. Franklin 
Furniture Company v. City of 
Bridgeport, 1955, 142 Cann. 510, 115 
A. 2d 435. In these proceedings 
advisory in natur~, such findings 
sufficiently establish as a fact that 
the proposed legislation was in-

tended for llie sole purpose of as
suring the general diffusion of the 
advantages laf secular education 
(Constitution 'of Maine, Art. VIII, 
Sec. 1) and in na way designed 
taadvance 'Or inhibit religian. 

The issue remains whether llie 
primary effect of the Act on its 
face or its necessary effect in ad
ministratian is to promote or pra
hibit religion. The strictures put 
in the Act belie any such apparent 
effect and are proper safeguards 
against such end-results in opera
tion. The educatianal services to 
be purchased are confined to in
structians in a secular subject. 
The teacher whase educational 
services are purchased must be 
certified by the State Baard of 
Education and must 'Only teach 
secular subjects; in other words. 
an instructor in religian could not 
qualify, if he alsa participated in 
the secular part of the instruc
tional pragram of the sectarian 
,..chaal. Textbooks are limited ta 
those presently used or which may 
have been used in public schoals 
within 5 yearS of the effective 
date of the Act; otherwise they 
must be submitted to and ap
proved by the Commissioner of 
Educatian. Reimbursement far the 
secular educational services pur
chased is limited ta the actual 
reasanable cost ta the nonpublic 
school, payable in instalments 
after the services have been ren
dered; thus no surplus funds could 
be diverted to religious teaching 
'Or the ,advancement of religious 
purpases. The Commissioner of 
Educatian is empawered to estab
lish unifarm rules and regulations 
respecting the auditing of the ex
penditures subject to reimburse
ment and concerning forms of ap
plications, cantracts and ollier 
necessary documents to insure 
strict compliance wHh the pravi
sions 'Of the Act. Furthermore, the 
Legislature makes assistance un
der the Act conditional upan the 
factual finding by the municipal 
bady having jurisdiction over the 
public schoals in the administra
tive unit. 1) that the clasing of a 
nonpublic school or schools edu
cating its residents would have an 
adverse effect up an the unit's 
property tax rate; or 2) that the 
closing of a non public school or 
schools would cause a burden on 
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the public school system by creat
ing a shortage of or overcrowd
ing of existing public classroom 
space, with resulting disruption of 
the education of the children in
volved. These necessary prere
quisite findings preclude char
acterizing the proposed legislation 
as an invidious breach of the Es
tablishment Clause under the 
First Amendment. That Amend
ment mandates neutrality on the 
part of ·the State in its relations 
with religious believers and non
believers; the use of state power 
to freeze or stifle religion is equal
ly as obnoxious to the First 
Amendment as its use to favor it. 

The education of our children 
is a proper subject of legislation; 
laws enacted for its furtherance 
are in the public interest and serve 
a public purpose. Cochran v. 
Board of Education, 1930 50 S.Ct. 
335, 281 U.S. 370. Parents may, in 
the discharge of their duty under 
state compulsory education laws, 
send their children to a religious 
or sectarian school rather than a 
public school if the school meets 
the secular educational require
ments which the state has power 
to i:mpose. Pierce v. Society of 
Sisters, 1925. 45 S.Ct. 571, 268 
U.S. 510; Board of Education v. 
Allen, supra. 

The Act meets the test laid down 
by the United States Supreme 
Court in School District of Abing
ton Township, Pa., v. Schempp, 
1963, 83 S.Ct. 1560, 374 U.S. 203, 
to Ithe effect that to withstand the 
strictures of the Establishment 
Clause there must be a secular 
legislatiVe purpose and a primary 
effect that neither advances nor 
inhibits religion. The proposed 
legislation essentially furthers a 
secular public purpose and any aid 
or benefit flowing from it to re
ligious instruction or religion would 
be slight, vague and incidental. 
There is no essential difference 
between the proposed legislation 
and the constitutionally permis
sive legislation respecting busing 
of school children in Everson or 
the loan of textbooks in Allen. The 
mere fact that public funds are 
expended to an institurtion operated 
by a religious enterprise does not 
establish the fact that such funds 
are used to support the religion 

professed by the recipieilits. Ver
mont Educa.tional Buildings Fi
nancing Agency v. Mann, 1968, Vt., 
247 A.2d 68; Opinion of the Jus
tices. 1968. Mass .. 236 N.E.2d 523. 

The dissent in Lemon, supra, 
rests mainly on abstract inferen
tial .assertions that secltarian in
stitutions so intermix the secular 
with the religious or carry out the 
secular portion of rtheir education
al program with such overtones or 
in such atmospheres of religion 
that state action pUI'Porting to re
imburse the actual reasonable cost 
of alleged strictly secular instruc
tion is in fact instrumental in the 
teaching of religion. In the absence 
of factual evidentiary support. 
such reasoning lacks persuasive
ness. See, Allen, supra. Without 
the realities of proof, I am un
able to say that the proposed sta
tute, when in actual operation, 
will necessarily result in an un
constitutional involvement of the 
State with religious instruction. 
(2) Respecting Article I, Section 
3 of the ConstitUition of Maine. my 
answer is that the proposed Act 
formulates no unconstitutional in
fringement thereof. This provision 
of our State Constitution prohibits 
the establishment by law of any 
subordination or preference of any 
one sect or denomination to an
other. and mandates that all re
ligious societies in this state shall 
at all times have the exclusive 
right of electing their public teach
ers, and contracting with them for 
their support and mainrtenance. 
My answer to the previous queS
tion indicates that the proposed 
legislation in no way impairs the 
State's neutral role in religion. 
and the same may be said of the 
State's impartiality respecting the 
several religious sects. Further
more, the Act does not restrict re
ligious societies in the election of 
their public teachers nor in their 
contracts with them. It is only the 
actual cost of the tea.cher's edu
cational service, when srtrictly 
confined to secular illlStruction, 
which is reimbursed to the school 
and only after it has been furnish
ed. I see in the Act no violation of 
the above mentioned section of 
our Maine ConstiItution. 

Dated at Augusta, Maine, this 
15th day of January, 1970. 
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Respectfully submitted: 
(Signed) 

ARMAND A. DUFRESNE, Jr. 

TO THE HONORABLE HOUSE OF 
REPRESENTATIVES OF THE 
STATE OF MAINE: 

In compliance with the provi
sionsof Section 3 of Article VI of 
the Constitution of Maine, I, the 
undersigned Justice of the Supreme 
Judicial Court, have the honor to 
submit the following Answers to 
the Questions propounded on Janu
ary 7, 1970. 

QUESTION 1: Do any of the pro
visions of H. P. 139'5, L. D. 1751, 
violate the Establishment Clause 
of the First Amendment of the 
United States Oonstitution, Article 
I, Sec. 3, or of the Constitution 'Of 
the State of Maine? 

ANSWER: I answer in the neg
ative. 

Finding myself in disagreement 
with at least some of my 'associ
ates, I have some reluctance in 
expressing the reasons for my own 
conclusion. However, the individ
ual opinion of each Justice is 
asked for, and although my per
sonal wish is to defer to the views 
of my colleagues Whose judgment 
at all times commands my respect, 
I feel that my duty demands that 
I set forth the reason why I would 
answer the first question submitted 
differently from the answers sub
mitted by some of my colleagues. 

In Squires v. Inhabitants of City 
of Augusta, 155 Me. 151 at 164; 153 
A.2d BOat 88, this Court said: 

"In so saying we recognize that 
the decision of the Supreme Court 
of the United States in Everson is 
the law 'Of the }and and that the 
prDvisiDns of the Maine Constitu
tiDn relating to the expenditure 'Of 
public monies for public purposes 
and to the separation of church 
and state, carry no more stringent 
prohibitions than the First 'and 
Fourteenth Amendments to the 
Federal Constitution." 

The First Amendment to the 
Federal Constitution has been judi
cially incorpDrated intD the FDur
teenth Amendment and now repre
sents a limitatiDn 'On both State 
action and Federal actiDn. Cant
well v. Connecticut, 310 U.S. 296 
(1940), 

The present interpretation placed 
upon the First Amendment as it 
reIates tD "an establishment 'Of 
religiDn" is well defined in Board 
of Education v. Allen, 392 U.S. 236 
(1968) and Abington School District 
v. Schempp, 374 U.S. 203 <1963>
In these cases the follDwing test 
was prDmulgated for distinguish
ing between "for'bidden involve
ment" 'Of the State with religion 
,and thDse cDntacts which the Es
tablishment Clause permits. 

"The test may be stated as fol
lows: What are the purpDse and 
primary effect 'Of the enactment? 
If either is the advancement or in
hibition of religion then the enact
ment exceeds the scope of legisla
tive pDwer as circumscribed by the 
Constitution. That is tD say that 
to withstand the strictures 'Of 
the Establishment Clause there 
must be a secuIar legislative pur
pose and 'a primary effect that 
neither advances nor inhibits re
ligiDn." 

Allen invDlved a New York stat
ute permitting the BDard of EduC'a
tion to loan secular textbooks ap
prDved by the Board 'Of EducatiDn 
tD students in Iboth public and pri
vate SChODls 'at the request of the 
student. In the briefs and 'Oral 
argument befDre the Supreme 
CDurt all parties to Allen suggested 
that in practice the authDrities in 
the private schools submitted the 
request 'Of the individual students 
tD the Department 'Of EducatiDn; 
that the bODks were delivered to 
the private SChDOls and were ,al
lowed to be kept in the private 
SChODls. The Supreme Court ap
proved the practice and declared 
it tD be non-violative of the EstaIJ... 
lishment Clause. 

In Schempp the CDurt gave joint 
treatment tD the basic questions 
arising under two slightly dWerent 
factual situatiDns. One was a puIJ... 
lic law 'Of the Commonwealth of 
Pennsylvania which required that 
at least ten verses from the Holy 
Bible be read without comment at 
the opening of each public SChODl 
on each SChDDl day. The other was 
a rule adopted by the Board of 
SChDOl Commissioners 'Of Baltimore 
City, Maryland, providing TDr the 
holding of opening exercises in the 
schools 'Of Baltimore consisting pri
marily of reading, without com-
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ment, a chapter in the HOlly Bible 
and/ar the use af the Lard's 
Prayer. Schempp held bath prac
tices ta be vialative af the Federal 
Canstitutianas being exercises af 
a religiaus ,character, and, there
fare, nat neutral, religian vis-a-vis 
"secularism.' , 

Everson v. Board of Education, 
330 U.S. 1, dealt with a statute 
authQrizing reimbursement of par
ents far fares paid publicc'arriers 
far the transpartatian afchildren 
attending pubUc and Cathalic 
schaals. Mr. Justice Black, speak
ing far the majarity, declared that 
the statute had nat breached the 
wall between church 'and state 
which was erected by the First 
Amendment. 

The difference Ibetween the ac
tians faund to be permissible in 
Eversan and Allen and the prac
tices barred by the First Amend
ment in Schempp'. it is Qbviaus, 
was that the impermissibleactian 
had an essentially religious pur
pOIse and its effect was primarily 
ta advance the Christian religian 
and inhibit ather religians ar what 
Mr. Justice CIark described in 
Schempp as the "religian af secu
larism." 

There is no gainsaying there is 
religious significance ina recita
tion af the Lard's Prayer or Bible 
reading. It is difficult to see the 
religious significance in riding on 
a bus, even a bus having as its 
ultimate destination a parochial 
school, or reading 'a textbook on 
mathematics, even if the reading 
is done in the basement of a Catho
lic Church which is free of re
ligious trapping or in the recrea
tian hall of a Jewish Synagogue. 

The appellants in Allen asserted 
that all church-related education 
constitutes religious education and 
is, accardinglY,disqualified fram 
gavernment aid. Their positian 
rested an twa related premises: 

(1) That 'church-related educa
tion is ane single enterprise ren
dered religious by the ,atmasphere 
'and the motivation af the teachers, 
and 

(2) That parochial schQals em
play teaching practices which im
pUcitly permeate all subjects with 
religian. 

A majarity of the Gaurt in Allen 
rejected the "single enterprise" 

view and adapted a "dual educa
tian" thesis. 

The Court declared that pa
rachial schaols pursue both sec
tarian and secular gaals. Allen v. 
United States, 392 U.S. at page 245. 
The opinion referred ta this view 
as having been "lang recognized." 
The secular fUnction, the Caurt 
said, is cansititutianally qualified 
far aid while the sectarian function 
is nat. 
. Mr. Justice Dauglas. dissenting 
III Allen, accepted as an irrefutable 
presumptian that there is na 
standard by which secular and 
religious textbooks can be dis
tinguished fram each ather. The 
majarity pramptly rejected this 
conclusian, painting aut that public 
schaol afficials are a I I" e a d y 
required to distinguish and exclude 
religion when selecting texts for 
public schoal use. 

I knaw af na reasan ta believe 
the Supreme Caurt af the United 
States will retreat fram its "dual 
functian" cancept and will in the 
future hald that aid to the secular 
functian of a parochial school is 
canstitutianally impermissible. 

The narraw questians, it seems 
ta me, became, dOles the statute 
naw under cansideration, 

(a) have as its purpose aid ta 
the secular functian af private 
schaols, and 

(b) is its primary effect ta 
advance ar inhibit religion? 

Our prapased statute autharized 
administrative units, in the circum
stances there described, to cantract 
and pay for secular educatianal 
services fram nonpublic schaols. 

Secular education service i s 
defined as praviding instruction in 
a secular subject. This term is 
described as 

"any course which is presented 
in the curricula of the public 
schools of the State, and shall 
nat include any subject matter 
expressing religious teaching, OIl" 
the maraIs 'Or forms of worship 
af any sect." 
The Act wauld permit the 

administrative unit ta pay the 
reasonable cast af textbooks which 
are used in the public schoals of 
secular subjects, lay teachers' 
salaries, teaching materials such 
as chalk, pencils, etc., ta be 
furnished students in elementary 



LEGISLATIVE RECORD-HOUSE, JANUARY 16, 1970 227 

nQnpublic schQols who would be 
entitled to attend elementary pub
lic schools if they so desired. 

The Act itself describes its pur
pose as public, i.e., the educatiQn 
of Children at the elementary level. 
The Legislature, if it enacts the 
proposed statute in its present 
fQrm, will declare a secular 
legislative purpose. 

"The decisions of this Court from 
the beginning lend no support 
whatever to the .assumption that 
the judiciary may restrain the 
exercise ,of a lawful power on 
the assumption that a wrDngful 
purpose Dr motive has caused the 
power tD be exerted." McCray 
v. United States, 195 U.S. 27. 
"Inquiry intD the hidden motives 
which may mDve a Legislature 
a power cDnstitutionally con
ferred upDn it, is beyond the 
CQmpetency ,of c ,0 u r t s . ' , 
McGowen v. Maryland, 366 U.S. 
at 496. 
Having in mind we are asked 

tQ pass upon the constitutiQnality 
,of the proPQsed statute ,on its face, 
the conclusiQn seems to me in
escapable that its ,overriding pur
PQse is aid ,of secular educatIOn. 

The Justices of this Court cannot 
predict every issue which may be 
presented as the result ,of the 
applicatiDn ,of the proPQsed statute, 
should it become law. Such issues 
can be decided only if the occasior: 
arises. 

Would the primary effect ,of the 
prQPosed statute. if enacted, be ~o 
advance ,or inhibit religiQn? 

It seems tQ me those WhD would 
answer Yes tD this questiQn accept 
Jefferson's metaphor, a "wall of 
sepal'ation," as a constitutiQnal 
doctrine to be interpreted literally. 
TQ paraphrase Mr. Justice Reed 
in McCollum vs. Board' 0 f 
Education, 333 U.S. at page 245, 
they would draw a rule ,of law from 
a figure ,of speech. 'I1he permeation 
of religiQus teachings to the secular 
activities in church - ,0 r i e n ted 
schools is inevitable, they argue. 
They WQuld interpret any religiQus 
effect as a primary effect. The 
result is a "nQ aid" thesis, a thesis 
which has been reiected time and 
time again by the Supreme CQurt. 

As early as 1899 in Bradfield v. 
Roberts, 175 U.S. 291, the Supreme 
CQurt rejected the reI i g i ,0 U s 
permeation view. The language of 

Mr. Justice Peckham in that case 
is especially apt tQ the problem 
at hand. 

"Nor is it material that the hQs
pital may be conducted under the 
auspices of the Roman Catholic 
Church. To be conducted under 
the auspices is tQ be conducted 
under the influence or patronage 
of that church. The meaning of 
the allegation is that the church 
exercises great and perhaps con
trolling influence over the 
management of the hospital. It 
must, however. be managed pur
suant to the law of its being. 
That the influence of any particu
lar church may be powerful over 
the members ,of a non
secretarian and secular CQrpora
tion, incorporated fora certain 
defined purpose and with clearly 
stated PQwers, is surely not suf
ficient to cDnvert such a corpora
tion into a religious or sectarian 
body." 
"Primary" is defined by Web

ster's as first in impDrtance and 
chief, principal. Aid to parochial 
education often invDlves multiple 
effects, some secular, some reli
gious. Most ,often the religious 
effects are interwoven. The prDb
lem ,of ascertaining primary effect 
,of a particular statutory scheme, 
I feel, does not lend itself to SQlu
ton by the use ,of constitutional 
doctrinal process. 

"It is idle to pretend that this 
task is one fQr which we can 
find in the Constitution ,one word 
tQ help us as judges tQ decide 
where the secular ends and the 
sectarian begins in education. 
Nor can w,e find guidance in any 
other legal source. It is .a matter 
on which we can find no law 
but our own pre - PQssessions." 
Jackson, J., concurring in McCol
lum v. Board of Education, 333 
U.S. 237. 
The test promulgated in Allen is 

as far as the courts can and ought 
to go. Each new statutory scheme 
must be judged on an ad hoc basis. 
Within the limits prescribed in 
Allen the judgment is essentially 
political, not legal. The judgment 
must be made in the light ,of 
cumulating experience and revised 
community ,opinion. 

I am satisfied the proPQsed 
statute, if enacted, would not 
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offend either the letter or the spirit 
of the First Amendment of the 
Constitution of the United States 
or Article I, Section 3, of the Con
stitution of the State of Maine. 

I would .answer Questions No. 
2, 3 and 4 exactly as do my col
leagues. 

Dated at Augusta, M a i n e , 
January 15, 1970. 

Respectfully submitted, 
(Signed) 
CHARLES A. POMEROY 

QUESTION NO. II. Do any of 
the provisions of H.P. 1395, L.D. 
1751, violate the Free Exercise 
Clause of the First Amendment of 
the United States Constitution? 

ANSWER: We answer in the 
negative. 

To constitu~e .a violation of the 
Free Exercise Clause, it must 
appear that the legislation in its 
operation has a coercive effect up
on the person alleged to be 
aggrieved thereby in the practice 
of his religion. Schempp, supra, 
and Allen, supra. On the face of 
the Act, no such discrimination 
appears nor can any be presumed. 

QUESTION NO. III. Whether any 
provisions of Section 3804 of H.P. 
1395, L.D. 1751, delegates legisla
tive power to any administrativ/:! 
unit in violation of Article IV, Part 
First, Section 1 of the Constitution 
of Maine? 

ANSWER: We answer in the 
negative. 

The Legislature may not 
constitutionally delegate general 
legislative authority. State v. 
Prescott, 1930, 129 Me. 239, 151 A. 
426. But it may delegate authority 
to a governmental agency charged 
with the duty of administering an 
act, provided the 1 e g i s 1 a t ion 
sets up sufficient standards to 
guide the administrative body in 
the ,exercise of its discretionary 
functions respecting implementa
tion of the law to particular situa
tions. Smith v. Speers, 1969, Me., 
253 A. 2d. 701. We are satisfied 
that the proposed Act furnishes 
adequate guide - lines in full com
pliance with constitutional require
ments 

QUESTION NO. IV. Do any of 
the provisions of H.P. 1395, L.D. 
1751, violate the provisions of Sec-

tion 1 of Article VIII of the 
Constitution of Maine? 

ANSWER: We answer in the 
negative. 

Article VIII of the Constitution 
of Maine is a mandate to insure 
the establishment of public schools, 
Sawyer v. Gilmore 109 Me. 169, 
but it does not prevent the promo
tion of education by other constitu
tional means. Opinion of the 
Justices 153 Me. 471, 474. That por
tion of Article VIII dealing with 
"donation, grant or endowment" to 
any literary institution was 
intended to apply to the higher 
institutions of learning. Maine 
Constitutional Convention, Debates 
and Journal (1894 Reprint) Page 
278 et seq. 

Dated at Augusta, Maine, this 
15th day of January, 1970. 

Respectfully submitted: 
ROBERT B. WILLIAMSON 
DONALD W. WEBBER 
HAROLD C. MARDEN 
ARMAND A. DUFRESNE, JR. 
RANDOLPH A. 

WEATHERBEE 
CHARLESC.POMEROY 

Caveat 
The questions addressed to us do 

not ask for an opinion on the 
constitutional validity of Section 
3802, Paragraph 7, but in anticipa
tion of future questions or litigation 
in which the provision is involved, 
it is respectfully pointed out that 
there is a principle of constitutional 
law that for a statutory classifica
tion, here of schools, to meet 
constitutional requirements it must 
be of such a nature "as to embrace 
all those who may thereafter be 
in similar circumstances and con
ditions." 16 Am. Jur. 2d. Constitu
tion.al Law § 503 and specifically 
Fountain Park Co. v. Hensler et 
al 155 N.E. 465 (Ind. 1927) Sutton 
v. State 36 S.W. 697 (Tenn. 1896). 

When the classification is based 
upon time, "putting in one class 
all the instances existing on a 
designated date,and placing all 
others in another class" and wm.ere 
such procedure discriminates "un
warrantably in favor of establish
ments * * * existing * * * on a 
given date, such classification has 
been held a denial of equal pro
tection of the laws." (Amendment 
XIV U. S. Constitution) 16 Am. Jur. 
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2d, supra, § 512 and Mayflower 
Farms, Inc. v. Ten EYck 297 U.S. 
266, 56 S. Ct. 457 (1936l. 

An exception has been recognized 
to a limited extent in "curative 
or remedial," and therefore tem
porary, statutes, within which our 
proPO'sed L. D. 1751 does nO't fall. 

The reference sectiO'n is of doubt
ful constitutionality. 
(Signed) 

ROBERT B. WILLIAMSON 
DONALD W. WEBBER 
HAROLD C. MARDEN 
RANDOLPH A. 

WEATHERBEE 
CHARLES A. POMEROY 

Mr. Justice Dufresne does not 
join in the expression of this 
caveat. 

The CO'mmunication was read 
and ordered placed on file. 

House Reports of Committees 
Leave to Withdraw 

Covered by Other Legislation 
Mr. Bragdon from the OQmmit

tee 'on ApprO'priations and Fi
nancial Mfairs on Bill "An Act 
Appropriating Funds to Maine 
Maritime Academy for Library 
Acquisitions and Salary Increases" 
(H. P. 1396) (L. D. 1752) reported 
Leave to Withdraw, as covered by 
other legislatiO'n. 

Report was read and accepted 
and sent up for clOncurrence. 

Ought to P'ass 
Printed Bills 

Passed to Be Engrossed 
Mr. Benson from the Committee 

on AppropriatiO'ns and Financial 
Affairs reported "Ought to pass" 
on Bill "An Act Appropriating 
Funds to' Greater Bangor Chamber 
of Oommerce to Aid in Defraying 
Costs of a PrO'motilonal Film" 
(H. P. 14021 (L. D. 1758) 

Mr. Sahagian from same CO'm
mlttee repO'rted same O'n Bill "An 
Act relating to' Snow RemO'val 
from Airports" (H. P. 1411) (L. D. 
1777) 

RepO'rts were read and accepted 
and the Bills read twice. Under 
suspension lof the ru~es', the Bills 
were read the third time, passed 
to be engflossed and sent 11:0 the 
Senate. 

Ought to Pass with 
Committee Amendment 

Passed to Be Engrossed 
Mr. Pratt from the Committee 

on ReHrements and Pensions' O'n 
Bill "An Act relating to Certain 
Charges to the State Retirement 
Allowance Fund" (H. P. 1351) 
(L. D. 1680) repO'rted "Ought to, 
pass" as amended by Committee 
Amendment "A" submitted there
with. 

Report was read and accepted 
and the Bill read twice. Oommit
tee Amendment "A" (H-638) was 
read by the Clerk and adopted. 
Under suspension of the rules, the 
Bill was read the third time, 
passed Ito be engrO's'sed as amend
ed Iby CO'mmittee Amendment "A" 
and sent to' the Senate. 

The foNowing papers appearing 
O'n Supplement NO'. 1 were taken 
up. 

Passed to Be Enacted 
Emergency Measure 

An Act relating to' PlOwer O'f 
Houlton Water Oompany to Pur
chase Securities O'f Other Public 
Utility COl'PO'rations (H. P. 1408) 
(L. D. 1774) 

Was reported by the Committee 
on EngrO'ssed Bills as truly and 
s'trictly engros'sed. This being an 
emergency measure and a two
thirds vote of all the members 
elected to the House being neces
sary, a total was taken. 134 voted 
in favor of same and none against, 
and accordingly the Bill was 
passed to be enacted, signed by 
the Speaker and sent to the Senate. 

Emergency Measure 
An Act to Clarify the Law for 

Eligibility for Burial in the Maine 
Veterans' Memorial Cemetery (H. 
P. 1413) (L. D. 1780) 

Was reported by the Committee 
on Engrossed Bills as truly and 
sltrictJly engrossed. This being an 
emergency measure and a two~ 
thirds ;note of all the members 
elected to the House being neces
s'ary, a total was taken. 136 voted 
in favO'r O'f s'ame and none against, 
and accordingly the Bill was 
passed to be enacted, signed by 
'the Speaker and sent to the Senate. 
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Emergency Measure 
An Act to Repeal the Law Pro

viding a Uniform Fiscal Year for 
Municipalities (H. P. 1424) (L. D. 
1794) 

Was reported by the Oommittee 
on Engrossed Bills as truly and 
strictly engrossed. This being an 
emergency measure and a two
thirds vote of ,all the members 
elected to the House being neces
sary, a total was taken. 137 voted 
in favor of same and none against, 
and accordingly the Bill was 
passed to be enacted, signed by 
the Speaker and sent to the Senate. 

Passed to Be Enacted 
An Act relating to Bag Limit on 

Bears and Roadside Menagerie 
Permits for Bear (H. P. 1374) (L. 
D. 1723) 

An Act to Clarify Inconsistent 
Laws. Relating to' Harness Racing 
(H. P. 1378) (L. D. 1727) . 

An Act relating to Penalty for 
Violations by Guides Under Fish 
and Game Laws (H. P. 14(1) (L. 
D. 1757) 

Were reported by the Committee 
on Engrossed Bills as truly and 
strictly engrossed, passed to be 
enacted, signed by the Speaker ·and 
sent to the Senate. 

Ordersl of the Day 
The Chair laid before the House 

the first tabled and today assigned 
matter: 

HOUSE REPORT - Committee 
on Public Utilities on Bill "An Act 
to Incorporate the Mapleton Water 
District" (H. p. 1347) (L. D. 1676) 
reporting "Ought to pass" as 
amended !by Committee Amend
ment "A" (H-636) 

Tabled - January IS, by Mr. 
Bragdon of Perham. 

Pending - Acceptance. 
Thereupon, the Report wasac

cepted and the Bill read twice. 
Committee Amendment "A" (H-
636) was read by the Clerk and 
adopted. Under suspension of the 
rules, the Bill was read the third 
time, passed to be engrossed as 
amended 'and sent ,to the Senate. 

The Ohair laid before the House 
the second tabled and today as
signed matter: 

REPORT "A" (5) - "Ought to 
pass" - Committee on Taxation 

on Bill "An Act relating to Prop
erty Tax Exemption for Nature 
ConserV'ancy" (H. P. 1372) (L. D. 
1721)-REPORT "B" (5) -"Ought 
not to pass" 

Tabled - January IS, by Mr. 
Susi of Pittsfield. 

Pending - His motion to accept 
Report "A". 

On motion of Mr. Susi of Pitts
field. retabled pending his motion 
to accept Report "A" and specially 
'assigned for Monday, January 19. 

The Chair laid before the House 
the third tabled and today assigned 
matter: 

SENATE REPORT - Commit
tee on Education on Bill "An Act 
relating to Difference of Student 
Tuition Between University of 
Maine and the State Colleges" (S. 
P. 596) (L. D. 1767) reporting 
"Ought not to pass" ,as covered Iby 
other legislation. (In Senate
accepted) 

Tabled - January IS, by Mr. 
Levesque of Madawaska. 

Pending-Acceptance in concur
rence. 

On moUon of Mr. Levesque of 
Madawaska, retabled pending ac
ceptance in concurrence and speci
ally assigned for Monday, January 
19. 

The Chair laid before the House 
the fourth tabled and today as
signed matter: 

Bill "An Act to Create a School 
Administrative District in the 
Town of Madawaska" (H, P. 1403) 
(L. D. 1759) 

Tabled - January 15, by Mr. 
Allen of Caribou. 

Pending - Passage to be en
grossed. 

On motion of Mr. Allen of Cari
bou, retabled pending passage to 
be engrossed and specially :as
signed for Monday, January 19. 

The SPEAKER: The Chair 
would like to point out to the 
members here today that one of 
the members of this body is to be 
signally honored this coming Sun
dalY. And I notice in the Lewiston 
Daily Sun, as of January the 15th, 
1970, that Representative Louis 
J albert is being highly com
mended. The dedication next Sun
day of the Maine Instructional 
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Building of the Central Maine 
Vocational Technical Institute in 
Auburn, is going to be designated 
as the Louis Jalbert Industrial Cen
ter, in deserved recognition of the 
veteran Lewiston lawmaker, and 
the outstanding work he has done 
in the field of vocational education. 
I have before me a record of this 
gentleman's endeavors in the be
half of vocational education, since 
July the 2nd of 1959. I am sure he 
deserves the applause and the ap-

probation of this entire body. Will 
you join me in honoring Louis J al
bert in receiving this ,signal honor 
to be held next Sunday. (Applause, 
Members rising) 

--~-

(Off the record remarks.) 

On motion of Mr. Tyndale of 
Kennebunkport, 

Adjourned until Monday, Jan
uary 19, at ,three o'clock in the 
afternoon. 


