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Room 334, Legislative Council Chamber
Agenda
Page No. Item Action
CALL TO ORDER .
ROLL CALL

REPORTS FROM EXECUTIVE DIRECTOR AND COUNCIL
STAFF OFFICES

None

REPORTS FROM COUNCIL COMMITTEES

» Personnel Committee (Rep. Cummings, Chair)
No report.

¢ State House Facilities Committee (Sen. Gagnon, Chair)
No report

) Budget Subcommittee

No report

OLD BUSINESS

None
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Page No. Item Action

NEW BUSINESS
1 Item #1: Consideration of After Deadline Bill Requests Decision
6 Item #2: W. Tom Sawyer, Jr., et al v. Legislative Council et. al Decision

(CV-04-97) (Executive Session)

ANNOUNCEMENTS AND REMARKS

ADJOURNMENT




SPONSOR:

LR 2321

SPONSOR:

LR 2325

SPONSOR:

LR 2319

SPONSOR:

LR 2316

'SPONSOR:

LR 2318

LEGISLATIVE COUNCIL
REQUESTS TO INTRODUCE LEGISLATION
FIRST SPECIAL SESSION
April 5, 2005

Action

Sen.,Diamond, Bill

An Act To Stem the Maine Brain Drain

Rep. Duplessie, Robert W.

An Act To Establish Harbor Fees. for Commercial Vessels

Sen. Gagnon, Kenneth T.

Resolve, To Establish a Study Commission To Examine Methods
To Improve Ballot Access

Sen. Martin, John L.

Resolve, To Require the Department of Professional
Regulation to Suspend Recently Enacted Rules Pertaining to
the Office of Licensing and Registration, Board of Boilers
and Pressure Vessels ' :

JOINT RESOLUTION
Rep. Piotti, John F.

JOINT RESOLUTION MEMORIALIZING CONGRESS TO ENSURE CONTINUED
FUNDING FOR THE COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM’
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SPONSOR:

LR 2240

SPONSOR:

LR 2233

SPONSOR:

LR 2254

SPONSOR:

LR 2213

SPONSOR:

LR 2141

SPONSOR :

LR 2282

TABLED BY THE LEGISLATIVE COUNCIL

- TABLED
03/24/05
An Act To Ensure the Integrity and Independence of the
Unemployment Insurance Commission _

Rep. Dudley, Benjamin F. .

Rep. Edgecomb, Peter TABLED

. 03/24/05
Resolve, To Protect the Soc1a1 Serv1ce De11very System in
Caribou : :

Rep. Greeley, Christian David TABLED
~ o - - 03/24/05
An Act Regarding the Taxation of Mobile Homes
Sen. Perry, Joseph C. TABLED
- 03724705

An Act To Allow a Prorated Refund of a Reglstratlon Fee

Upon the Sale of a Motor Vehicle

TABLED

' 03/24/05
An Act To Change the Procedure - by Wthh a Vacancy in the
United States Senate is Filled

Sen. Strimling, Ethan

- TABLED

03/24/05
Resolve, D1rect1ng that Slgns Be Posted at Places Where
Lobbylsts are Not Allowed

Rep. Twomey, Joanne T.
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SPONSOR:

LR 2328

SPONSOR:

LR 2331

SPONSOR:

LR 2329

'SPONSOR:

LR 2330

.ADDENDUM

LEGISLATIVE COUNCIL .
REQUESTS TO INTRODUCE LEGISLATION
FIRST SPECIAIL SESSION '

April 5, 2005

Rep. Hall}ADarren M.
An Act To Require the Secretary of State to Collect:

Information on Serious Driving Offenses from Other States
Before Issuing a Driver's License in Maine

Rep. Kaelin, Jeffrey H.

Resolve, Requiring MaineCare to Reimburse Providers for

Fees Incurred Because of MaineCare Reimbursement Delays

Rep. Lerman, Arthur L.

Resolve, To Establish a Commission to Study How Bestvté
Support Children Who are Subject to Custody Proceedings

Sen. Mitchell, Elizabeth H.

An Act To Allow Dual Liquor Licenses for On-premise

‘Consumption and Off-premise Retail Sales

Action
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DAVID E. BOULTER

EXECUTIVE DIRECTOR
OF THE LEGISLATIVE COUNCIL

MAINE STATE LEGISLATURE

OFFICE OF THE EXECUTIVE DIRECTOR
LEGISLATIVE COUNCIL

April 4, 2005

TO:
FROM: gave MXecutive Director

SUBJECT: Your After Deadline Bill Request(s)
The Legislative Council has scheduled its next meeting for:

Tuesday, April 5, 2005
11:30 a.m.
Room 334, Legislative Council Chamber

In accordance with the Joint Rules, the Council will consider After Deadline Bill Requests at that
time, including the request(s) you have filed with the Revisor’s Office. In addition, the Council is
required by Joint Rule 35 to decide all requests for Memorials (Joint Resolutions that
memorialize another governmental agency or official) for introduction.

You should plan to attend this Council meeting or present your request(s) to a member
of the Legislative Council prior to the meeting. The Council may, but is not obligated to, table
a request until the following meeting if the sponsor is not present, so it will have the benefit of
information from the sponsor when it votes.

The Council’s review of After Deadline Requests is pursuant to Joint Rule. Please be advised that
the Council asks that all sponsors first research whether there is an existing bill or LR available to a
committee that could accommodate their request. The review procedure then will be as follows:

1. The Council Chair, Speaker John Richardson, will read the name of the sponsor and the
title of the request.

2. Once recognized to speak by the Chair, the sponsor may proceed to the microphone. The
sponsor should be prepared to concisely answer the following:

=  Why the bill request is “late” (filed after the cloture date);

=  Why the bill request constitutes an emergency such that the Legislature needs to
consider the bill this session; and

»  Whether the likely committee of jurisdiction has a bill already referred to it that
could be amended to include the proposal.

Council members may also ask questions related to the content or the intent of the bill to
clarify the request, although sponsors generally are not asked to speak to the merits of the
bill.

115 STATE HOUSE STATION, AUGUSTA, MAINE 04333-0115
TELEPHONE 207-287-1615 FAX: 207-287-1621 E-MAIL: david.boulter@legislature.maine.gov




3. Following the questions Council members will vote on bill requests individually; a roll
call vote is required pursuant to Joint Rule.

A complete list of the Council’s action on After Deadline Requests is distributed to Council
members and all sponsors as soon after adjournment of the Council meeting as possible. The list
and the roll call votes are available in the Executive Director’s office if you should have any
questions.

I hope this information is useful. Please drop by or call me if you have any questions.

Attachment

cc: Members, Legislative Council
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STATE OF MAINE. C . SUPERIOR COURT
| S | CIVIL ACTION -
KENNEBEC, ss. L | * DOCKET NO. CV-04-97

. ‘
W. TOM SAWYER, JR.,
ROBERT A. DAIGLE, .
ALBION D. GOODWIN and .

'GARY E. SUKEFORTH,

, Plaintiffs
v ~_  DECISION AND ORDER
THE LEGISLATIVE COUNCIL, |
' BEVERLY C. DAGGETT,

PATRICK COLWELL, and .
DAVID E. BOULTER,

Defendants

This matter is betore the court on cross—motlons for summary ]uctoment pursuant o

to ML R Civ. P. 56. The present dlspute involves a clalm by the Plamtlffs, former Mame

Leg‘lslators that they are due compensatLon for service during the Second Spec1al:
. Sessmn of. the 121*:Maine Leg151ature Mame legslators are elected to serve for two—'

year terms, and the Leolslature holds sessmns durmo each of these years. The so-called -

First Reoular Sessmn begins or the fu‘stWednesday of December foHowmo the

November general election. " See Me. Const art. 1V pt.3,§1. The sramtory dead]me for .-

the end of the First Reoular Session is the third v\/'ecmesday in June. See 3 M. RS.A .§2

(2004). The scp—called becond Reguiar Session begms on the first VVeclnesday after the

first Tuesday in January of the followinur vear. See Me‘ Const. art. IV, pt 3§81 'The

statutory deadline for the end of the Second Regular Session is. the thu'd v\/edrtesd:'v in.

il See 3 MLRS.A.§2 (2004), .-'—\_Tthc.:_rgh the Mame Constitution aoes not limit the

e 5 J N [N 1
First R':;l‘.s_.]ra.. “C‘* J.“.‘ tne

egular Session to h"doetarv and other
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specifically enumerated matters. See Me. Const. art. IV, pt. 3, § 1. Because legislators
gener_ally work five days a week when the legislature is in session, a First Regular
Session involves approximately 120 days of work in Augusta and a Seeond Regular

Session involves approximately 80 days of work in Augusta.

- Article IV, Part 3, § 7 of the Maine Constitution states that legislators shall receive

such compensation “as shall be established by laﬁy”. Current law_ provides legislators
'With compensahon of approxunately $19,000.00 for the two-year terrn See 3 M.R.S.A.

2 (2004).

In addition_to the First and Second Regular Sessions, the -Legislaturernay call

itself, or be called by the Governor, into ”special session.” At the .ti.rne of the Second -

Special Session of the 121St Maine Lecislature 3 MRS.A. § 2 provided that “[]

addition to the salary paid for the first and second regular sessmns ot the LeOislature

=when a spec1al sesslon is called, the members of the ‘Senate and House of,

VRepresentati-_v_es shall each be compensated $100 for every day s attendance.

The 121% Legislature’s First Regular Session commenced on December 4, 2002,

and adjomirned on June 14, 2003. When legislators returned in January of 2004 for the :

Second Regular Session, it was generally understood by the Plaintiffs that the session
i,vould likely last until the middle or'endiof April due to the volume of work to be
aecomplished Orte of the tasks facing ! eglol.a.tOI'a when theV rctumeci for the Second
: Regular Sessmn was to enact a supplemental oudget The supplemental budget must
take effect by _he end of the £ fisca l ear, which occurs annuallv on June 30.

‘The Maine' Constitution rnanclates that legislationr does not take effect until

‘pinety davs after the adjournment of the legislative session in which it was

kS S L e J 3 e e T S, | T L 4 . a)
Nie, LOQSE art, L DG, g Lo The State OTSTUGENON, Duwvever, alsu COniauns 4 innitg]d
£ 3 , y
- ~nliae i, 5 AF = : - T PRI TE T4 11
excepton that applies in the case of an emergency. Under this exception, if a bi
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contains a preamble stating.the facts constituting the emergency, and the bill passes

both houses by a 2/3 majority, the bill may take effect immediately upcn signing by the

Governor. See Id. Hence, in years past, the Legislature typicaﬂy ensured that the

budget took effect before the end-of the fiscal year by passing budgets as emergency

measures by a2/3 majority:

Dunng the 121% Leglslature s Second Recular Sesslon however, efforts to pass

the supplemental budget by a 2/3 ma]orlty were unsuccessful, and’ mstead the buclcret

- received the approval of only a- 51mp1e ma)onty of the members. Therefore, to ensure

that the supplemental budget took effect by ]une 30, a ma]onty of the Leglslature Voted S

to adjourn the Second Regular Session on January 30, thereby begmmngthe running of

the 90-day period. This action, however, meant. that the Legislature had adjourned' ,

without addressing numerous other pending matters. Thus, before adjourning on

* January 30, and apparently ~realizing ‘that a speciaf session. would be required. to .

complete - this unfinished business; the Legis-lature twice attempted to block the
statutorjr '$100 per day payments that might otherwise be forthcoming. First, an

_ Emergency Resolve v\}as introduced arid failed. - The second measure introduced,

however, a Joint Order, managed to. pass. both- houses by a s_imple majority. The Joint -

Order did not purport to change the existing law, but rather it stated that eur_rént law
already orov1ded for 1e°1slatwe LOmpe"'LSqth"l throucrh Apnl 21, 2004, the statutory

ad]ournment date for the Second Recular SESblOI'L

1h5f=nLent to th hassage of the Joint Qrder, several senators asked the Attorney

L

- General ro gl\/t:' an opuuun as to the Order’s effeciveness.. The Attorney General

ied that the T oint Order n\’r:\ 1ik el\r 1@1 offective to eliminate the special session
4 a

conciuded that ! 11

i~ am am e : R cdierris Target el - Lot IREN .
Dayimenis Derause e BRaff LOTSHTULON requires segisalive pay o be  estdliisngg O
v Tl s - ro 1m R m latu

law”. This requires-that an act or resclve pass both houses of the Legislature and then
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be signed By the Governor. The Attorney General did, however, suggest that the-

special session paym‘ents could possibly-be eliminated by 'amending the legislative pay

statute and by making the amendment retroactive to January 30, 2004.

Thus, during the SeCOnd Specfial Session, a bill tvas introduced to eliminate

| spec1a1 session payments retroactive to January 30, 2004, just as the Attorney General ,

su«rgested Both the House and Senate passed the blll which was 51gned by the

1G0\ ernor on May 6, 2004. " The Act amended 3 MRS A. § 2 to specify that spec1a1 '

session payrnents would not be made for any specral session called during the time
penod SPEleled for regular sessions. See P L. 2003, ch. 691, §§ 1, 2. Because the bill Vtras
not an em ervency measure, it did not take effect until ]uly 30, 2004 mnety days after the
‘ Second Specral Session ad)ourned .

. Eac.h of the PlaJ.nthts to the present action, W. Tom bawyer Jr,  Robert A. Daigle,

~ Albion D. Goodwm, and Gary E. Sukeforth ’(heremafter ”the Plaintiffs” or “the

_ Lecislators.”) served as members of the Maine Legislature during the Second Special '

Sessron of the 121St Maine Legislature, which began on February 3, 2004, and ended on

April 30, 2004. On.or before May 3, 2004, each of these 1nd1v1duals requested payment

from Defendant David Boulter, Executive Director of the Legisla,tive Council, of $100.for .

- each-day of their attendance at the Second Spe.cial Session. Each of these requests'&vas .

denied’. ‘
‘The Plaintiffs filed their complaint on May 12, 2004, filed their amended

k]

complaint® on May 13, 2004, and filed their motion for summary judgment on August

24, 2004. - All submissions relevant to Plaintffs’ motion were tmely filed. The

1

All legislators apparently were paid $100 per day for days in attendance at the
MRsA§D

ur..r:l -\Dl" 21, _(J’Lt pursi aint to L}u:”lm’t::t‘(_c:u' varsion of

THe nmended comnlumt is in three counts.

1T .
C ul UL U' LLM_LL ‘JJ. [ ULU.J.m_L, count Ol asserts a d—uu«. 9y u.uur_uu W uj

o T8 MG AL § 6264
\-O IJ\-LJ.J\-A LAI. (8= <L M - - A

Count I seeks a de_lar=tt,rv )uu7mer\t count II asserts a
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Defendants filed their motion for sumrriéry judgment on September 28, 2004. Al

Submissions relevant to Defendants’ motion were also timely filed.
The Law Court has explained that:

-Summary. judgment is no longer an extreme remedy. It is simply a
procedural device for obtaining judicial resolution of those matters that
may be decided without fact-fmdmo Summary judgment is properly
granted if the facts are not in dispute or, if the defendant has moved for
‘su_mmary judgment, the evidence favoring the plaintiff is insufficient to
support a verdict for the plalntlff as a matter of law.

Curtis v. Porter, 2001 ME 158, 1 7, 784 A2d 18, 21—22. Summaryvjtrc.lgment is proper if

the citations to the record found in the parties’ Rule 56(h) statements demonstrate that

 there is no genuine issue as to any material fact and that the moving party is entitled to

A jud‘gment as a matter of law. See Dickinson v. Clark, 2001 ME 49, 4, 767 A.2d 303, 305.

“A fact is material if it has the poten’ual to affect the outcome of the case under

governing laW “ "Levine v. R.B. K Caly Corp., 2001 ME 77, 1 4, n.3, 77O A 2d 653, 655, n.3

(c1ting Burdzel . Sobus »2000 ME 84 q s, 750 A. 2d 573 575) ”The mvocahon of the

summary Judgment procedu.re does not pemut the court to decide an issue of fact, but

. only 0 detemune whether a genuine issue of fact exists. The Court ca.nnot dec1de an

issue of fact no matter how 1mprobable seem the opposing party’s chances of prevalhn(7

ot tr1a1 ” Searles v, Trubtees of St. ]oseph s College 1997 ME 128 ‘][ 6, 695 A.2d 1206 1209

(quotlng Tallwood Land & Dev. Co. v. Botka, 352 A:2d 753, 755 (Me. 1876)). To avoid a.

judgment as a matter of law for a 'defendant a plaintiff must establish a prima facie case

for each element of her cause of actlon See Flemmg v. Gardner, 658 A, 2d 1074, 1076 (Me '

1905)
Te Thic ~ N~ Tiiediriabia Tirgrmeian?

1. is inis a Non-justiciable Dispute?
T 2y niae laned s Jam 10 - = . i A =i iy R T
In their brict, the L:etendauts frst assert that the present acion, which 1is

.. f
OS85 \_rtu,h.;y Q Liroyl.u.(_ SITIN &
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nonjusticiable political question. The Defeﬁdants_rlote that the Plamtiffe',filed this

lawsuit in an effort to shape the budgetary process in the future because they were,

unhappy that the majority. did not make more concessions to achieve a 2/3 majority on

the supplemental budget. In the Defendants’ view, this is a purely political question

within a coordinate brarrch of state government, and the Court should permit the = -

Le°1slature to deal with the issue on its own.

In support of their posmon, the Detendants first set forth the most commonly

c1ted statement of the pohtlcal questlon doctnne

Prominent on the surface of any case held to involve a politicél question is found
a textually demonstrable constitutional commitment of the issue to a coordinate

political department; or a lack of judidally discoverable and manageable -

standards for resolving it; or the impossibility of deciding without an initial
policy determination of a kind dlearly for nonjudicial discretion; or the

m1p0851b111ty of a court’s undertaking independent resolution ‘without

~ expressing lack of the respect due coordinate branches of government; or an

- unusual need for unquestioning adherence to a political decision already made;
or the potentiality of embarrassment.from multxfanous pronouncements by
varlous departments on one quest10n

Baker u. Carr, 369 U.S. .186, 217 (1962). The Defendants contend that at least three of ‘

. t, these factors are present here. First, they -assert that Maine's Constltutlon clearly. -

- commits to the Legislature the power to set its own cnr“pe'ﬂs ton by y statute. Since a

rnaJonty in the Legislature has already decided that its memberb should not receive

" extra pay for the Second bpec1arS‘e551Qn, they believe that the Court should acquiesce in

this decision. Second, the Defendants contend that if the Court attempted to adjudicate

this dispute, it would show a lack of respect for the Legislature. This argument rests on -

the. fact that Plaintiffs have adrrﬁtted filing this suit merely to affect the legislative

budget process; and it should remain up fo the Legisiature how that process plays out.

R ONN b D O S L U S PUUD U SO ST ST SR a O P - £z J} 5 o~ ]
Finallv, the Defendants suggest that there is an unusual need here for adhering to the
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the YLegisIature eliminated the payments in recognition of the fact that its members were
performirrg the wb,rk of a reg;tdar session in the eontext df a special session, and it
would be mappropnate for taxpayers to, n essence pay twice.

In response, the Plamuffs point out that although this achon arises out of a
‘budget chspute in the Legislature, they do not ask the Court to mterfere with that
- process or fo take action that would limit the Legislature’s ability to act in the future.

Instead, while recognizing that the parties and circumstances of this action are unusual,

they assert that the -requests for relief and need for Court interpretation of

Constitutional and statutory provisions are not.

The Plamttffs also believe that none of the factors espoused in Baker are present

in this case. The Leg151ators flrst point out that the issue in Bczker was the

consﬁtut‘ionality of legislative dlsincts created by a state legisiature. AlthouOh there

was no dispute that the 1e°1513ture had the power to apportLOn leoaslatlve dlsincts the
, Supreme Court held that desplte that grant of power, a ConstLtutLonal challenoe to thev

 districts created by the usepf that power -was not a political ‘question. Hence, the

Plaintiffs assert that more than a -simple gr'ant of power to a political branch is needed to

. create a political question — that branch must also be given the power to resolve

disputes concerning the use of that power. Asan n example, the Lec'islators note that the

Mume ConstitubHon g1ves the L,errlslature the ‘:"(LU.ISIV‘:‘ power to “be the judge of the

elections and quallﬁcahons of its- own members”. Me. Const. art. IV, pt. 3, § 3. -

Conversew ‘to show the weakness of the Detendants arzument the Ulamhtts note that

" the Legi latur\. is alsg given the power of taxaticn, yetthe Courts have never concluded

that the L gisiature’s usa of that power is immune from a Constifufional chalienge in

- N
HES IR AN
LSUB L 56 S
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In response to the Defendants.’ argument that this Court would be expressing a
lack of respect for the Legislature by becoming involved, the Plaintiffs note that this

same argument was unsuccessfttlty raised in Baker.  .Instead,- the Supreme Court

determined that when a court’s decision would require no more than an interpretation

of the law, it does not involve a lack of respect due a coordinate_br‘anch of government.

The Legislators assert that in this case all that is required is an interpretat'xon of the law.

Lastly, in response to the suggestion that the Legislature was attempting to .

lessen the impact of special. sessions payments on“ the State 'Treasury, the Plaintiffs

‘ sunply respond that this is no defense for violating the Constitution.

In light of the foregoing, it appears that tl'us Court may properly hear and dedde.

the present case. It is true that the facts underlylng this chspute implicate pohthal
processes. However, this on its own is binsulf-ficient to make the issues presented
'nonjustioiable. Indeed “the rner,é'fact that the suit seeks ISrotection of a.p.olitical riwht
does not mean it presents a pohthal questnon i Bczker 369 U. S at 209, In tl'us case, the

Plalnhffs seek an 1nterpretatLon of Maine statutes and the State ConstLtutLon functLons

that are well within the authority of the Court Moreover, the Defendants have failed to

persuade the Court that the faetors espoused in Baker show this to be a nonjustjciable

dispute. Therefore, the Court will prooeed to consider the other substantive arguments

raised in the brefs.

2 Cana ]omt Order Law*ully Affect a Change in Legislative Pay/

deny legislators $100 for each day’s attendance at the Second Specnal Session pnor-to

April 22, 2004, In support of their poesifion, the Plaintiffs cite two Law Court opinions
from the 1950°s. In Opimon of the Jusiices, 96 A2d 749 {vle. 1953), the House asked the
Tt ane 6 e T oaeriid kg 1 S R i<

justces if the Legisiature cowa authorize reimbursement for axpenses to legislators by

The Plaintiffs argue that the Joint Order of Tanuarv 30, 2004, was ineffective to
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joint order. Inits opinion, the Law Court distinguished between expenses necessafy for.

operation of the Legislature, which can be provided for by an order, and the payment of

personal expenses of legislators, which can only be provided for by a law passed by

both Houses of the Legislah_tre and signed by the Governor. . See Id. at 750. The -

Plaintiffs also find pertlnent the conclusion that legislative dompensatioh can only be

“effected by act or resolve, and pomt out that the Law Court did not hmlt such formalities.

merely to tncreases in compensatlon Seeld. at 751. In Opmzon of the Justices, 140 A. 7d o

762 (Me 1957), the House asked the Law Court if the Leolslature could increase the

amount paid to legislators for travel by )omt order. In fmdmo that such an increase

' could only be accomphshed by law the ]ustlces explalned that [ al Letnslature by -

order, as here, if such a view prevalled could des’qoy completely the mandate of the:

© statute.” Id at 764 Based on these two opinions, the Plaintiffs assert that any terms of

the Order that made changes to legislative compensatlon needed to have been enacted
-by statute to comply with the State Constitution.-

'B'ased oh th_is fraxnevvork, the Leéslators c'onten‘d‘ that the next ,question, fqr

.- consideration is whether the compenisation provisions of the Order were consistent with

.the statute that was in effect at the time of its passage, or if it made changes that req:u_ite

‘a statutory amendment. The Pl_aintiffs note that 3 MR.S.A. § 2 sets legislative pay at

$7,725.00 for the second year of the two-year term, and also mandates that the second

regular session of the Legislature adjourn no later than the 3 Wednesday in April.

7\’Iov‘eover the version of 3 M.RS.A. § 2 in effect at the time the Order was passed

- provided that “in addition to the salary paid for the first and 2™ regular sessicns of the
Ha.-SJ.:lCJI:, when a spedid session is called the members at the Senate and House of
Representadves shall each be compensated 100 for every Jdav's attendance” "Lhe
Plaintffs point out that the primary rale of statutory construction requires that courts
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give effect to the plain meaning of a statute. See Harding v. Wal-Mart Stores, Inc., 2001
\/IE 13, 79, 765 A2d 73, 75 In their view, the “in addition” phrase quoted above

requires that the $100 per dlem payment ‘be made dur1n° any spedcial session regardless

" of when it occurs. The Plaintiffs also note that payment to the legislators for service

during the second year of a term in ofﬁce is in no way tied to attendance at or the length

of the second recrular session. Therefore, the Plamt1ffs beheve that paymg lecrlslators for

attendance ata spemal session held pnor to the statutory ad]ournment date woulc1 not _

amount to paying legislators twice because statutory compensatlon paid for the second
year of a term is notvtied to the performance of particular services. Moreover, they
believe the system implicitly recognizes that the work of the Legislatufe continues

when the Legislature is not in session.

In oppositiqﬁ, the Defendants concede that the Court should first look to the

plain meaning of statutory language. However, they assert, that the prior version of

3MR.S.A. §2 was autbiguous with respect to whether legislatofs are entitled to'$100

per .diein under the present Acircumstances, and thus, 'l‘egis1ati§7e intent should be

examined. - See, e.g., Dz'Veto‘v. Kjellgren, 2004 ME 133, T 18, 861 A.2d 618, 623.° A(If
statutory language is ambiguous, court will Iook to other evidence of legislative intent).
Furthermore,, the Defendauts note. that tlte Law Court has even gone as far as to ignere
unambigu’ous statutery 1anéut:1ge where strict aelhere.nce woul'i frustrate the ob‘ueus

intent of the Lem.slature See, e.g. Town of Union . Strong, 631 A.2d 14, 18 (Me. 1996)

(Strict corst*uu ction cannot defeat clear intent of statute or construe statute In an -

unreasonable manner); State v. Niles, 585 _A 2d 181, 182 (Me. 1990) (Court can even

ases if that meaning thwarts dear legislative UO‘,ELUV':S\

P e L B 7= Sy ~E
ignore literal mearung of phrase
- PO T =1~ ot - '— ™ 1 NS S S S R
As proot of the Legislature’s true inteni, the Defendunts assert that in passing the
N 1 I A - - 4
v majority in both chambers apparently believed that under existing law
- L L - &
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they were not entitled to special session payments for special sessions held during the

time reserved for regular sessions. Additibnally, the Defendants note that the bill

paséed‘ during the Second Special Session purporting to retroactively eliminate special |

' session payments was énh'ﬂe_d “An Act.to Clarify Legislative Pay.” L.D. 1961 (121% A

Legis. 2004) (emphasisjn Defendants’ brief). The Defendahts contend that this also
indicatelé that a majority of the Legislature believed that they were not entitled to special
session fpayments, and oniy so'ughf to cl.an'f'y what was not then"s?edficéﬂyv stated in
3MRS.A §2. |

TBeIDefendants also believe the histo;y of the legislative pay statutes ‘suIVJpor’.cs

their positioh. The Defendants note that legislators, origiﬁalliy received two dollars for

each day of attendance at a session, regardless of whether it was a regular session or an -

“extra” session. Resolves 1820, ch. 23. ‘Hence, legislative pay was historically based on

the number of dayé of attendance at a session. 'The Defendants go on to surmise that

wher a fixed salary was eventually implemented,,this was done in recognition of the

fact that the length of the regular sessions. is prédicfable. -On the other hand, the

Defendants speculate that because the length of special sessions is unpredictable, this is

prob‘ably why legislators still AfeceiVeA per ‘diem c,dmpénsation ‘for their attendance. -

Thus, the Defendaht‘s assert that the true legislative intent underlying 3 M.RS.A. § 2

was to base legislative pay on the amount of work and approximate number of days

that the Legislature is in session, irrespective of whether those days were spent in .

regular or special session.
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In response, the Plaintiffs contend that if the statute could easily T

denv per diem pay undez
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emergency resolve'waé introduced to deny per; diem pay for attendance at a special
session held before the statutory deadline. These acﬁdns, in the Plaintiffs view, show
that the Legislatilre actually believed that the pre-amendment version of 3 MLR.S.A. §2

required the per diem payments regardless of when a 5pecial session was held.®

‘The" parties have correctly noted the general rule regarding statutory

interpretation, as well as the main excﬁaptionsi thereto. Based on a plain reading of
3 MR.S.A. §2 as it existéd at the time of the Second Special Session, the only reasonable
interpfetation of the statutory language requires the per diem payments to be made as

argued by the Plaintiffs. S. ecifically, the “in addition” phrase that appears at the
gued by ! p . pl PP - th

beg-inhing of the sixth paragraph, and the absence of any language tying eOmpensa’don :

for regular sessions to the length of those sessions, indicates that special session
payments must be made without regard to why or When the regular session adjoumed.

Althouoh the Defendants raise ‘an interesting issue by delving mto the history of

leo-islauve pay statutes, they have failed to persuade the Court that the Leouslature s:

true intent was to’ base compensatlon on the lenoth of the session. In fact, the

" Defendants’ a'rgument on this point is counterintuitive. If the Legislature meant for
legislative pay to mirror d'ays spent irv session; the original statute assured this result.
Thus, by amending the statute to ‘prolvide'.a fixed salary it seems that there eﬁisted some
alten-tatlve teasoning, such aé the‘recogniﬁon that'i ng]. ’ave work nﬂnues even ' when
the Le'gisla‘turei_'s not in ses'si'on.. |

"Based on the foregoing, the version of 3 M.R.S A. §2in etfect during the Second
ASpem Session did not prohihit special session payments for special sessions h

ular secsion. Moreover, the Court agrees with, the
LAY Session. vl T AZTERS norr

.that the ¢ requ uirement that compensation Le set by law is somewhat intluenced by a
1 o

[, SUNGL S P S U S R A s
Wie ot LU.UILJ.LU.LLV [L0F L_q;./uuuu::}‘\' u y W xtLl LC' J.auhn\. aC‘u\u.um. Q08 &7 penses.

3 Dne rnu5L assume
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Plaintiffs’ interpretation of the two O?irﬁons of the Justices cited above. Indeed, 1t
appears that the Law Court sought to foreclose the possibility of altering the legislative
pay statue by a unilateral act of the Legislature,i regardless of whether the result would -
be to'inerease or decrease coméensatién. See. Opinion of the Justices, 152 Me. at 305.
Thus, the ].oin‘t Order of January 30, 2004, which purported to eliminate these payments,
‘was an unlawful attempt to alter legiélaﬁve pay. .".fherefore, as a matter of law, this
- Court finds thatthe Joint Order is ot no legal effect. Furthermore, trus Court deciares
that tlntier the version of 3 M.RS.A. § 2 referenced above, the Plaintiffs are entitled fo
iJaytnent of $100 for ‘each aay_in attehdance at the Secend Spec:ia.l. Seesidn between
Febrtlary 3,.2004 and Api'il 30, 2004. _ The Joint .Order of January 30, 2004, is inetfecﬁve
toedeny the leeislators $100 ’for each day’s attendance at the'Seco.nd S'pecial Session L
prior to Apnl 22, 2004 | -
3. Does 3MRS.A.§2 As Amended Apply in thls Case?

Next, this Court must determine Whether the amended version of 3 M.R.S.A. §2
applies retroactively to prohibit spec1al session payments for attendance at the SecondA s

Special Session between February 3“i and Apnl 21 of 2004. As noted above, the

amendment was signed by the Governor on May 6, 2004, the Plaintiffs filed . their. o ooy v

complaint on »May 12, 2004, and the amendment became effective on ]uly 30, 2004. The
* Plaintiffs argue that under these Circums’canc"es, 'their case consﬁmtes a “pending
proc‘eedihO” entitled to the protection of 1 MRS.A. § 02 1M.R.S. A 302 prowdes in

part, “[tihe repea.l or amendm ent of an Act or ordmance does not atfect...any achon or

AcHons and

proceedmg pendmg at the tme of the repeal or amendment.... = Ac
proceedings pending af the Hmes of the passage, amendment or repeal of an Act or
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The Plaintiffs argue that the Law Cc>urt has made inconsistent rulings as to
-Whefher section 302 .applies to actions that are filed after.a statutory change is enacted
but before the change in the law becomes effective. -However, the Plairrtlffs assert that
- most of the authority srrpports the position t}rat section 302 applies whern, as here, a

complaint is filed after a statutory change is enacted, but before the change has gone
.into effect, Specifically, they recogruze ‘that in Heber v. Lucerne- zn—j\/Iczme Village
Corpomtzon 2000 ME 137, 755 A.2d 1064, and rlshermens Landing, Inc. v. Town of Bar
Harbor, 522 A.2d 1312 (Me.41987),‘ the Law Court reached a conc‘lucidn ﬂizr’lt' directly"
contradicts. their p051t10n on this point, but in Mm rissette v Ki;ﬁberly—dark Corp., 2003
ME 138, 837 A.2d 123, Bernier v. Data Geneml Co;p 2002 ME 2, 787 A.2d 144, State v.
Haskell, 2001 ME 154, 784 A.2d 4, DeMerchant v. DeMerchcmt, 2001 IVLE 66, 780 A. 7d 1134,
Loud v. Kezar Falls Wootzn Co., 1999 ME 118, 735 A 2d 96:; VVeer'cs v, Atlen é‘ Cozes Moving
Sysfe»rﬁs, 1997 ME 205, 704 A.2d 320, Kinney v. Great Norther_n Paper, Inc., 679 A.2d 517
A(Me 1996) Pzavey . Taylor 637 A.2d 449 (Me. 1994) State v. Dyer, 615 A.2d 235 (Me.
1992) Dez\/IeZlo v. Depar tment of Envirommental Protectlon 611 A.2d 985 (Me. 1992), Moore
v. Moore, 586 A.2d 1235 (Me. 1991), and Schlear szer Materials, Inc., 574 A.2d 876 (Me. » o
1990) the Law Court reached the oppoateresu-l-t.. -Furﬂmcrmore, the Legislators contend
| that thelr posrtton is the most practtcal one Decause neither the. Mame Revised Statutes
nor the Laws ‘of Maine indicate when a statute was enacted — both refer onlv to the
effective date of the Stamte T-Ieﬂce the contrary view would require courts to look to’
the legislative records for laws passed but not vet on the books whenever makmg a‘
ruling. |

Tn response, although the Defendants concede that the Taw Court has in cerfain
that Heber and Fishermens landing provide a more- accurate statement of the law.
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Particularly, the Defendants note that the Law Court specifically discussed and-

analyzed whether the effective date onthe en‘act:nent date controls in Heber and
Fishermens Landing, ‘whereas in the cases relied upon the Plaintiffs, che Law Court
| pfovided no such analysis. Furthermore{ the Defendants believe that their proffered
interpretation is more consistent with the 1ang‘uage. of section 302, which refers to
proceedjncrs pending at the time of “passage.” The .Defendants point out that the Law
"Court in Flshermens Landzno equated that term with ’enachnent,” as opposed_ to

effecnveness See Fzshermens Landing, 522 A.2d 1.312-13 (dtng BLACK'S Law

DICTIONARY 1012 (5* ed. 1979).*

After due consideration, it is apparent that the Defendants have presented the :

more persuasive arc'ument recrardlne the: operatxve date for the apphcablhty ot

IMR S.A. § 302. While the 1nconslstenc1es noted by the part1es are 1ndeed puzzling,

the Heber and Fzshermens Landzng dec151ons prOV1de the most dlrect analysis of the -

’ques’aon presented and are therefore ent1t1ed to the oreatest deference Thus, this

Court ﬁnds as a matter of law that'a pendlng proceeding” for the purposes of sect10n' o

302 is one that commenced prior to the date of eruzctment of the act or ordlnance in-

-question. As the parties dLSpute neither the date that the arnendment to. 3 MR.S.A. ‘S 2o g

was enacted nor the date that the Plalntlffs filed the1r complaint, this Court turther

4 concludes that 1 MLRS.A. § 302 does not bar‘ appllcatLO11 of the amended statute to the

Plaintiffs’ claims.

2{.;

Irrespective of whether a statute purports to operate retroactively, the Plaintiffs

e in t‘w law, but sftates a

*The current version of Bladk’s Law Dictonary (7
'measure into law.” That same edition defines “enact, 1. To make it a law | by authoritative act; to pass.”

“This supports the faverable companson of passage a8 enaciment.

7" ed.) defines "passage, 1. The passing of a legislatve -
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action. that accrued before the change, courts look to common law principles to

determine whether the new or old lvéw applies. See Heber, vZOOO ME 137, €10, 755 A2d
at'1066. Moreover, the Plaintiffs note _thaf at common law, an individual has a vested .-

- right in an accrued cause of action, and a‘statutory enactment cannot act to defeat that -

cause of action rétroactively. See Dobson v. Quinn Freight Lines, Inc., 415 A.2d 814, 815-16

(Me. 1980). Since, in their view, they had a cause of action for unpaid cbmpensation

before the amendment to 3 M.R.S.A. § 2 was adopted, applying the amended statute |

would impermissibly change the nature of a vested fight accrued pursuant to the. prior
version of the statute. | |

" The Plaintiffs also discuss the applicability of the Law Court’s holding in Norton
v. Blouin, Iné., 511 iA.2d 1056 (Mle. 1986), to’ the.facts of tlus case. In Norton, the Law
Court stated that ”[i]f.tjl{e Legislature in'ten&é a refroactive a’pplicaiibn, thé's'ta'tu'te must
be so Aap]:.)l'ied unless the Legislature is 'proh‘ibited from reguléting conduct 'in the
intended manner,Aand such a ,Iinéfaﬁbn upon the Legislature’s power- can(oﬁly arise
frorﬁ thle Uru'ted States Constitution- or'the Maine Constituion.”" Id. at 1060, rn.5.

Although this statement of the law directly conflicts with the common law approach

espoused in Heber, the Plaintiffs emphasize that, in light of Heber, the Law Court has .. .. ... ...

obviously not abandoned extra-constitutional methods of limiting legislative power to

retroactively affect vested rights. However, even under the narrower view expressed in

" Norton, the Plaintiffs believe that the amendment under consideration should not be
applied. Essentially, the Legislators suggest that their right to payment arises from

o)

Article IV, Part Third, § 7 of the Maine Constitution, and hence, even under Nortom,

applying the amended version of 3 ¥M.R.S.A. § 2 would be inappropriate:

Ao Ees csemangn BEim apvigeesir o SNF fo i s ematgacp P g 1.
speriiic souroe of their cause of acBon, I

JURN N
~E O dOT dRg

26 MLR.S. A, ; 626-A. According to the Plaintiffs, under the provisions of secton 626-A,
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their cause of action accrued, and thus became vested, eight days after they made a -

~ demand for unpald wages, and the wages did in fact remain unpald Also 1mp11C1t in
this arcrument is an'assertion that this elcrht-day penod lapsed prior to the chance in the
law. A

In opposition, the Deferxdanfs first argue rhat the amendment to 3 M.RS.A. §2
can be applied retroactively ‘because it can survive the three-part test goverru"n.gr
challehges to retroactive economic legislation under the due procees dauee of the Maine

‘Constitution. See State v. L.V.I. Group, 1997 ME 25, 1 9, 690 A.2d 960, 964. To satisfy this

test, it must be shown that “1. The object of the exercise must be to provide for the

public welfare. 2.. The Legislative means employed must be appropriate to the
achievement of the ends eeught. 3, The manner of exercising the power must not be
unduly a_rbltrary or capnuous 7 Id. Accordmorly, the Defendants note that the obJect of

the legisl atlon was to protect already strauned state coffers, ehmmatmOr 5pec1a1 session

payments was an appropriate way to achieve this goal, and all 1eg151ators were equally =

affected by this acion. Hence, in their vieW,.the three-part test espoused in L. V.I. Group

was easily satisfied.

Secondly, .the Defendants argue that because-this .legislation was .actually .a.z .

clarification of existing law, and did not affect ‘any real change in the law, the
amendment may be applied retroactively. In support of this proposition, the
Defendants cite to the “curative” exception to the general rule against retroactive

application of statutes, whereby an amendment to a statute may apply retroactively

where it is designed merely to carry out or explain the intent of the original legislaton.
“See Norman J. Singer, Sutheriand on Statutory Construction § 41:11, at 469-70 (6% od. 2001),
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In addition, the Defendants contend that the statute may be applied retroacﬁvely |

because the Legislators had no reasonable expectation of receiving special session

payments under the present arcumstances

Lastly, the Defendants assert that because pre amendment 3 MR.S.A. § 2 is

susceptible to different intérpretations with respect- to the per diem payments, the

Plaintiffs could not reasonably have expected that snch payments would be made.
T’herefore, the Legislators never aequired a vested rightin the special session payments.
In response to these arwuments, the Plaintiffs characterized their dairn as arising
under the Maine Constltu’oon Ttus obwously depends upon a proper interpretation of
' the languaoe “...shall receive such compensatLon, as shall be established by law;”
Further lancruatre requjres that the Aexpenses of ‘members of the House of
Representahves snall be paid by the State out of the public treasury but quacre, does the
Constitution require that legislators receive a salary at all if 1t was estabhshed by law to
_set the legislative cornpensatlon at zero? Notw1thstanchng that unc.ertalnty, itis clear
that the true source ovf.the Plaintiffs” alleged right to compensation is the statute itself.

Moreover, even if the United States Constitution would permit the retrospective

. -application. of the- amended - statute. to..the Plainﬁifs’:_rclairns, the Law. Court has ...

,‘apparently edhered to a differentapproach basedon_ common law principles, as

llustrated in Heber. "Also, as discussed above, the purported amendment was not

‘simply an attempt to clarify the law as the Defendants suggest, but rather, it was in fact

a substantive c.hange.' Thus, the remaining arguments presented by the Defendants are

without merit.
Based on the foregoing, and particularly in wht of the Heber decision. so long

. R A T L T o Liaa 1 %4 i -t 7
ty the change in the law, they hav

ht in that cause of action. Furthermore, the Legislature’s attempt to
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retroactively defeat their cause of action is ineffective. See Hebef, 2000 ME 137, ¢ 10, 755

A.2d at 1066. The Law Court considers the date upoh which this law “changes” in this
_context to be the date that the-law becomes effecl:ve not the enactment date. See Heber,
2000 ME 137, 112, n. 5 755 A. '7d at 1067

5. Do the Plalnhffs Have a Cause of Action Pursuant to 26 M. R S.A. § 626-A7

'The Plaintiffs claim that because the Defenda.nts failed to make ttmely payment

of waoes (the per diem payments) as requir,ed by. 26 M.RS.A. § 62 -A they, as

employees, are entltled to the remedies avallable under 26 ML.R.S.A. § 626- A At the

threshold the Plaintiffs recognize that there is a question as to whether these secions

apply to them, as duly elected and ‘sworn members of the Maine Legislature. The

Plathffs note that there i Is no statutory definition of ”employer or ' employee Wh_lCh ‘

is made apphcable to these séctions.® Thus, the Le°1s1ators suggest that such undefined

terms in a statute should be given the1r.cornmon and generally accepted meaning,

unless the context of the statute clearly iudicates otherwise. See State v. ’Yor_k, 1997 ME ’

209, 9, 704 A.2d 324, 326; Act:ordirtgly, they offer the definition of employee found in -

BLACK's LAwW DICTIONARY, 5% Edition, which is, inter alia, "a person working for salary

or wages.” BL ACK'S LAW DICTIO\IARV 471 (5%-ed: 1979).-

In this case, the Plaintiffs believe that the lack of any definition ot the term -

employee in sectons 621—A or 626-A shows an intent to include a broad scope of

- individuals within its meaning. The Legislators also note that several other Maine labor

statues specifically exempt elected officials from their provisions, induding sections

663(10), .962(6)(A), 979-A(4-A)(4A), and 10143(11)(H(R1)1)E) of tile 26: However, the

T Bt see 26 NLREBLALS “‘?1{2‘: contamed in the same chapter, Emplovment Tractces, as section 635-A in

defining empiover” as “an individual, partnership, association, corporation, legal rtp*ebcni&ti ‘g, lrustee,
Lecei\,er, trustee in bankruptcy and any comumon carrier by rail, motor, water, air or express company

~doing business in or operahing within the state.”
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Plaintiffs als-o'point_,out that elected officials are not exempted from all Maine labor

laws. See 39-A M.RS.A. § 102(11) (2003). In sum, the Plaintiffs’ assert that the

- Legislature has exempted elected officials from Maine’s labor laws where it has deemed -

appropriate, and the failure to do so in this case should be taken tQ‘indicate an inténtAto
include elected officials within the scope of the statutes under consideration.
sovereign immunity.- The Defendants note that “[t]he immmﬁfy of t’he s;jvereign from
suit is one of the highest attributes inherent in the nature’ of S'overeigﬁty”. Drake v.
“Smuth, 390 A.2d 541, 543 (1978). Moreovér, “a claim against the State will be dismisSéd
‘unless the State, acting t’tmrou;rh the Léffislaﬁue has gi;ren its consent that the present
action be brouoht aoamst it.”” Waterville Indust—nes v. mezce Authoniy of Maine, 2000
' ME 138, 9 21 758 A.2d 986 992 (quotmo Dmke 390 A. 2d at 543- -44). The Defendants
assert that the Lefflslature can consentrbv way of an enhactment making the State
~ amenable to a particular dass of lawsuits, or the leO'lslature can consent to a spec1f1c

lawsuit. See Dmke 390 A.2d at 544-45." But, w1thout legislative conse_nt the State may

~ not be sued.

In addition, the Defendants note “the general rule in Maine that the State-is not.. - « .

" bound by a statute unless expfeésly named therein.” Jenness v: Nicker.son, 637 A.2d 1152,
1158 (Me. 1994) (quoting State v. Crommett, 151 Me. 188, 193, 116 A.2d 614 (1955)).
Hence, in the absence of an explicit Vvaiver by the Legisl'ature, and because the State is

not named in the unpald wage statute, the Defendants suggest that the State is not

subject to dairns under 26 M.R.S.A. § 626-A.

™ - T B . . AT <1 - £ = ~

Based on the iegal proposifions espoused in Drake and the other casas cifec
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apove, it appears oa e uJ.I“LL. 57 statutor Ty Cedld ima fo LTDALG (VaHSE are indeed
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barred by the doctrine of sovere ign immunity. As was the case in Drake, the present

In response, the Defendants first present a defense based on the doctrine of .
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Defendants are officials or agendés of the State of Maine. Moreover, the alleged

liability to pay money to the Plaintiffs arises by virtue of the Defendants’ official

activities. See Drake, 390 A.2d at 543. Therefore, “[t]he reach of the presént acton is .

against the State of Maine as the party to be adjudicated liable to pay the money

claimed by ttie plaintiff[s]." Id: Purthermore, “[t]he State of Maine is a necessary party
to ttre action, and’ sovereign‘immtmity has applicability to réquire dismissal of the
actj.on unless ttle State, acting througtt the Legislature, has given its consent that the
 present action be brought against it” Id. at 543-44,. It is apparent that the.Legislature
" has not consented to be subJecr to the remedies prov1ded under 26 M.RS.A. § 626—A
Further, thls court is not satlsﬁed that the State of Mame Would be considered an
“employer as deﬁned in 26 M.R. S. A 591. | |
Less clear, however, and seemingly to the con'trary, is Whether_the State has

| consented.tp be lijable and subject to a cause of actjon to.members of the Legisl-_atmre as -a'
result of 3MRS.A §2.
. 6. D1d the Defendants Breach a Urulateral Contract?

~ The Plamhffs claim that they have a contractual right to the statutory per diem

: payments required by the'pre,-amendment.‘yers_;_.on of 3 MRS.A.§2.. Ihey.‘concede that

certain Law Court holdings establish that a statute will not be‘_presm‘ned to’create - -

contractual rights binding future IegiSlatures unless the intent to do so is clearly stated.

See Spiller, et al. v. State of Maine, et al., b27 v.2d 513, 515 (Me. 199 (citaﬁons omitted).

However, they also assert that the case law distinguishes between contracts for future

compensation and for compensaton already earned under a contract. See Bowman v,
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Maine State Employees Appeals Board, 408 A.2d 688, 692. (Me. 1979)°. Based on this
distinction, the-Legislators believe that they are entitled to the disputed per diém
payments since, in tﬂei; view, their attendance a£ the Second Special Session created a |
unilateral contract. |
In.respons_e, the Defe'hdants assert that the Plaintiffs would be unjustly enriched
if they received the disputed péyments because it would essentially.ax.mount t.o‘ paying
| the Legislators twice for the same work. Moreovef, the Defenda'nté conténd that the
Plaintiffs have no qoniraétli‘al rights iﬁ any eveﬁt. , . - . . -
In the final aﬁalysié, the Méine Constitution aéserts mandatory langué_ge that the
Senators and Represeﬁtatives shall receive such compehsation, as shali be established by
- law. (Emphasis.supplied). The«léﬁv, as it existed ]gnﬁary 30, 2004,_estabﬁéhéd that eéch
member of a Senate | and House .of~ .Representatives, ”Beginrxin_é -with the first
Wednesday of De’ceinbér 2000 and thereafter, is entitled.to 2 Thét laﬁguage clearly .
ﬁd'ig:ates an .intenﬁon on the part of the Legislature to establish a salary to be honored
until changed.  Furthermore, 'the word “entitled” establishes intent to vest in the
members of the Senate and House "o.f Represen’&étives corﬁpenéaﬁon. This vested
” ‘C;’)mpe‘ns{atio'n as of January 30, 2004, creatéd a unilateral contract subject to Chan"ge arid
repeal by change in the law. - Closely followiﬁg the languége of the".clommon'law as
preseﬁted by Heber v. './’.ucerne-z'n-A/eri-ne v illagé‘ Corp., 2000 L\/‘LE 137,; 755 A.2d 1064, wheh
faced with ,questions-régarding the applicability of a statutory change, ’th'ta.Court must
first determine what body of la’V'v*‘appﬁes to the determination of the controlling étatute.

If the complaint is filed before the-enactment of the statutory change, the general

iled after the
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7 1n the Plaintiffs" brier, they cite to page 591 of the Bowiman opinion. Lt is assumed thut they meant 1o raference
page 6592, This language must be considered distinguishable since it is cited in a context of a coniract between a

teacher and & governmental employer. Citing Sawin v. Town of Finslow, 233 A.2d 694, 700 (Me. 1963).
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statutorjz change is enacted, section 302 by its own terms does not appiy. Plaintiffs’

complaint was filed May 12, 2004, six days after the enactment of the amended

3M.RS.A §2. Although the amendment was not effective until July 30, 2004, after 4

plaintiffs filed their complaint, for purposes of section 302, the enactment date, rather

than the effective date, controls. Because the repeal was enacted before the plaintiffs
filed their complaint, this action was not"’p’ending at the time of the repeal” and section
302 does not apply as the Court has recited above. The court states in Heber:

The fact that section 302 does not apply to ‘save’ the complaint does not,
however, end the analysis: When a complaint is filed after a change in-the
law, but states'a cause of action that accrued before the change, welook to
common law principles to determine whether the new or old law applies. .
At common law, an individual has a vested right in an accrued cause of
action, and a subsequent statutory enactment cannot act to defeat
retroactively such a cause of action. Ci’ang Dobson v. Qumn Freight Lmes, .
Inc., 415 A.2d 814, 815-16 (Me. 1980).

Citmo Heber again: ”. [t ]here cari be no question that the repeal of the [statute]

_ had the effect of entirely elimina’ang a cause ot action that existed at the time [plainhffs]

suffered the damages:[they] now allege[] thus aftec’ang [plain’affs ] vested nohts in that .

| cause of action.” Id., 12, 755 A.2d at 1067. Considering the statements of material fact,
'plaintiffs suffered damages prior to the erfechVe date of the amendmem See id.
Because the cause ot action accrued pnor to a chanee in the lawxit is govemed b}i the
then apphcable law and cannot be. applied to ex’anviush plainb_tts claim. This

conclusion is founded upon est'a.bhshed common law. See Choroszy v. Tso, 647 A.Zd 803,

807 (Me. 1994\ (a cause of ac’don accrues at the time of the judicially recognized injury). |

See Batchelder v. Tweedie, 294 A.2d 443, 444 (\/Ie 19/2) (substantive rights of the parties

are fixed at e date upoIt v \/iu.\_h the cause of acion accrued).
This re citation ¢ of the commuon law is supported by language in

1 P
ey 3 N

State of Maine, et uz[., 627 A.2d 513 (Me. 1993). In this case, the ptdLL tiffs complained of
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modification to prospective retirement benefits for state employees made by the
Legislature for budgetary reasons. As argued by the defendants in this case, “[u)nder
time honored rules of consiructi'on,' a statute will not be presumed to create a

contractual right, binding futire legislahlres, unless the intent to do so is clearly stated.”

Id at 515, (citing National R.R. Passenger Corp. v. Acheson, Topéka & Sante Fe Railway Co.,”

470 U.S. 451, 465-466 (1985)).

- Absent some. clear indication that the legislature intends to bind itself
contractually, the presumption is that “a law ‘is not intended to create
private contractual or vested rights but merely declares a policy to be
pursued until the letnslature shall ordain otherwise.” :

This well-established presumptlon is grounded 'in the elementary
proposition that.the principal function of the Legislature is not to make
contracts, but to make laws that establish the. pohcy of the State. Policies,
unlike contracts, are inherently subject to revision and repeal, and to
construe laws as contracts when the obligation is not clearly and
unequivocally expressed would be limit drastrcally the essential powers of

the legislative body
National R.R. Passenger Com ., 470 U. S at 465-466 (quotmo Dodge v. Board of Education,

302 U.S. 74 79 (Me. 1937)).

The court found the le'Oislaﬁve intent not to create contractual ri ghts but rather to

state generally prmcrples by noting a prowsron in the retirement law that stated that

1"

only the retirement benefits that

.preceding the effective date of the amendment’ cannot be reduced by an amendment to

the retirement statute.”  Spiller, 627 A.2d at L316 The court Found this to be, bV‘

implicaton, intent by the Leorslature to reserve to future le0151ators the power to
modify prospective retirement benefits for employees to whom benefits are not then
due. The court noted that, “INouie of the benefits at issue here were due tc any plain
on the effective date of this legislation.” Id. That conclusion, as clearly recited by Heber,

. 755 A.2d 1066, makes a clear distinction from the legislative intent cleariy stated in 3

would be due to a ... on the date lmmedlately.

sers
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M.R‘.SJA. § 2 that the members of the Legislature are “entitled to” compensation as

provided by that law.

The entry will be:

* Plaintiffs’ motion for summary judgment on count I of their .
complaint is GRANTED; judgment for plaintiffs on count I of their
complaint; - defendants’ motion for summary judgment on countI of .
plaintiffs” complaint is DENIED; plalnhffs motion for summary judgment
on count II of plaintiffs’-complaint is GRANTED; judgment for plaintiffs
on count II of plaintiffs” complaint; defendants” motion for summary
judgment on count II of plaintiffs’ complaint is DENIED; plaintiffs motion
for summary judgment on count IIl of their complaint is DENIED;
defendants’ motion for summary judgment on count III' of plaintiffs’
complaint is GRANTED; Judcrment for defendants on count II of

plaintiffs’ complaint.

. Dated: March_-/6 2005 | %ﬂ%—\

Donald H. Marden
Justice, Superior Court:
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