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PUBLIC LAW, C. 439

which the child or children are in that foster par-
ent's care; and

Sec. 2. 5 MRSA 8285, sub-81, 1J, as enacted
by PL 2001, c. 667, Pt. E, §3 and amended by PL
2007, c. 58, §3, is further amended to read:

J. Legislative employees that are recipients of re-
tirement allowances from the Maine Public Em-
ployees Retirement System based upon creditable
service as teachers, as defined by section 17001,
subsection 42-; and

Sec. 3. 5 MRSA 8285, sub-81, K is enacted

to read:

K. Any employee of a school administrative unit
as defined in Title 20-A, section 1, subsection 26

or of an educational advisory organization as de-
scribed in Title 30-A, section 5724, subsection 9.

Sec. 4. 5 MRSA §285, sub-81-B, as repealed
and replaced by PL 2005, c. 636, Pt. A, §1, is amended
to read:

1-B. Ineligibility. Except as provided in subsec-
tion 1, paragraph K and subsection 11-A, members of
the Maine Municipal Assomatlon—membefs—ef—the
Maine EdueationAsseeiation and employees of coun-
ties and municipalities and instrumentalities thereof,
including quasi-municipal corporations, are not eligi-
ble to participate in the group health plan under this
section.

See title page for effective date.

CHAPTER 439
H.P. 1010 - L.D. 1371

An Act To Promote Fair and
Efficient Resolutions in Tax
Disputes

Be it enacted by the People of the State of
Maine as follows:

Sec. 1. 36 MRSA 8143, first ¥, as amended
by PL 1999, c. 708, §7, is further amended to read:

The State Tax Assessor may compromise a tax li-
ability arising under this Title upon the grounds of
doubt as to liability or doubt as to collectibility, or
both. Upon acceptance by the assessor of an offer in
compromise, the liability of the taxpayer in question is
conclusively settled and neither the taxpayer nor the
assessor may reopen the case except by reason of falsi-
fication or concealment of assets by the taxpayer,
fraud or mutual mistake of a material fact er-if-in-the

. The decision
of the assessor to reject an offer in compromise is not
subject to review under section 151. The assessor's
authority to compromise a tax liability pursuant to this
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section is separate from and in addition to the asses-
sor's authority to cancel or abate a tax liability pursu-
ant to section 142.

Sec. 2. 36 MRSA 8151, as amended by PL
2003, c. 242, §1, is repealed and the following enacted
in its place:

8151. Review of decisions of State Tax Assessor

1. Petition for reconsideration. A person who
is subject to an assessment by the State Tax Assessor
or entitled by law to receive notice of a determination
of the assessor and who is aggrieved as a result of that
action may request in writing, within 60 days after

receipt of notice of the assessment or the determina-
tion, reconsideration by the assessor of the assessment

or the determination. If a person receives notice of an
assessment and does not file a petition for reconsidera-
tion within the specified time period, a review is not
available in Superior Court regardless of whether the
taxpayer subsequently makes payment and requests a
refund.

2. Reconsideration by division. If a petition for
reconsideration is filed within the specified time pe-
riod, the assessor shall reconsider the assessment or
the determination as provided in this subsection.

A. Upon receipt by the assessor, all petitions for
reconsideration must be forwarded for review and
response to the division in the bureau from which
the determination issued.

B. Within 90 days of receipt of the petition for
reconsideration by the responding division, the
division shall approve or deny, in whole or in part,
the relief requested. Prior to rendering its deci-
sion and during the 90 days, the division may at-
tempt to resolve issues with the petitioner through
informal discussion and settlement negotiations
with the objective of narrowing the issues for an
appeals conference or court review, and may con-
cede or settle individual issues based on the facts
and the law. including the hazards of litigation.
By mutual consent of the division and the peti-
tioner, the 90 days may be extended for good
cause, such as to allow further factual investiga-
tion or litigation of an issue by that or another
taxpayer pending in court.

C. If the matter between the division and the peti-
tioner is not resolved within the 90-day period,
and any extension thereof, the matter must be
forwarded to the appeals office.

D. A reconsideration by the division is not an ad-

judicatory proceeding within the meaning of that
term in the Maine Administrative Procedure Act.

Sec. 3. 36 MRSA §151-B is enacted to read:
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8151-B. Independent Appeals Office

1. Office established. There is established
within the bureau the Independent Appeals Office,
referred to in this chapter as "the appeals office."

2. Composition of appeals office; Chief Ap-
peals Officer. The appeals office consists of the Chief
Appeals Officer hired by the Commissioner of Admin-
istrative and Financial Services and other appeals offi-
cers and at least one administrative staff person hired

by the commissioner or the Chief Appeals Officer.

The commissioner shall designate the Chief Appeals
Officer, who shall manage the work of the appeals

officers, including the designation of an appeals offi-
cer to preside over each appeal forwarded to the ap-
peals office under section 151, subsection 2, paragraph
C. The Chief Appeals Officer, other appeals officers
and staff of the appeals office are employees of the
bureau. Each appeals officer must be a citizen of the
United States and have substantial knowledge of tax
law. The position of Chief Appeals Officer may not
exceed the salary range of the former Director of the
Appellate Division, unless the commissioner adjusts
the other positions within the appeals office so that the
total personal services cost of the appeals office does
not exceed the total personal services cost of the for-
mer Appellate Division.

3. Appeals. An appeal of a decision arising from
a petition for reconsideration filed pursuant to section
151, subsection 1 must be conducted pursuant to this
subsection.

A. If requested by the petitioner in the petition for
reconsideration, the appeals office shall hold an
appeals conference to receive additional informa-
tion and to hear arguments regarding the protested
assessment or determination. The petitioner shall
pay a processing fee of $100 for each petition that
proceeds to an appeals conference, except that this
fee is waived if the total amount in controversy is
less than $5,000 or when good cause, as deter-
mined by the Chief Appeals Officer, for waiver is
shown.

The appeals office shall provide the petitioner
with at least 10 working days' notice of the date,
time and place of the appeals conference. The ap-
peals conference may be held with fewer than 10
working days' notice if a mutually convenient
time and place can be arranged.

B. An appeals officer shall preside over the ap-
peals conference. The appeals officer has all the
authority of the assessor with respect to the con-
duct of proceedings of the appeals conference, in-
cluding, but not limited to, the power to question
any person who testifies and to direct the course

of the appeal.

C. If the petitioner does not include a request for
an appeals conference in the petition, the appeals
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officer shall determine the matter based on written
submissions by the petitioner and the division

within the bureau making the original determina-
tion.

D. Both the petitioner and the responding divi-
sion may submit the following to the appeals offi-
cer whether or not an appeals conference has been
requested: written testimony in the form of an af-
fidavit; documentary evidence; and written legal
argument or written factual argument, or both. In
addition, if an appeals conference is held, both the
petitioner and the responding division may pre-
sent oral testimony or oral legal argument, or
both. The appeals officer need not observe the
rules of evidence observed by courts, but shall ob-
serve the rules of privilege recognized by law. If
the appeals officer considers it appropriate, the
appeals officer may encourage the petitioner and
the responding division to resolve disputed issues
through settlement or stipulation. The appeals of-
ficer may limit the issues to be heard or vary any
procedure adopted for the conduct of the appeals
conference if the parties agree to that limitation.

E. Except when otherwise provided by law, the
petitioner has the burden of proving, by a prepon-
derance of the evidence, that the assessor has
erred in applying or interpreting the relevant law.

F. The appeals officer shall exercise independent
judgment. The appeals officer may not have any
ex parte communications with any person, includ-
ing the petitioner, the responding division, the as-
sessor or any other employee of the bureau except
those employees in the appeals office; however,
the appeals officer may have ex parte communica-
tion limited to questions that involve ministerial
or administrative matters that do not address the
substance of the issues or position taken by the
petitioner or the responding division.

G. The appeals officer shall render a decision
based upon the evidence and argument presented

to the appeals officer by parties to the proceeding.
The decision must be in written form and must
state findings of fact and conclusions of law. The
decision of the appeals officer is deemed the as-
sessor's determination on reconsideration and is
not subject to review or revision by the assessor or
any employee of the bureau outside of the appeals
office. Notice of the final decision or order to the
petitioner must be made in accordance with sec-
tion 111, subsection 2. Notice of the final deci-
sion or order must be made to the responding di-
vision via the state interoffice mail system.

H. The appeal proceeding, with or without the
appeals conference, is not an adjudicatory pro-

ceeding within the meaning of that term in the
Maine Administrative Procedure Act.
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4. Denial of appeal. If the requested appeal in-

FIRST REGULAR SESSION - 2011

advocate. The taxpayer advocate need not be an attor-

volves a denial or deemed denial of a refund claim, a
refund claim with respect to which a conference has
been requested under section 5280 or an assessment
that is paid in full or part and the appeals office fails to
mail to the petitioner a decision on the appeal within 9
months after the petition for reconsideration was filed,
the petitioner may elect but is not obligated to deem
the appeal denied. The petitioner elects to deem the
appeal denied by filing in Superior Court a petition for
review of the deemed denial. The deemed denial con-
stitutes final agency action and is subject to court re-
view as provided in subsection 6. The petitioner may
not make the deemed denial election after either the
appeals officer's decision has been received by the
petitioner or the expiration of 9 years following the
filing of the reconsideration petition, whichever occurs
first. Notwithstanding any other provision of law, a
claim for credit or refund of any tax imposed under

ney.

2. Duties and responsibilities. The duties and
responsibilities of the taxpayer advocate are to:

A. Assist taxpayers in resolving problems with
the bureau;

B. Identify areas in which taxpayers have prob-
lems in dealings with the bureau;

C. Propose changes in the administrative prac-
tices of the bureau to mitigate problems identified

under paragraph B: and

D. Identify legislative changes that may be ap-
propriate to mitigate problems identified under
paragraph B.

3. _Annual report. Beginning in 2012, the tax-
payer advocate shall prepare and submit by August 1st

this Title is deemed denied 10 years after it was filed if

an annual report of activities of the taxpayer advocate

the claim has not previously been allowed or denied as

to the Governor, the assessor and the joint standing

final agency action. A deemed denial constitutes final

committee of the Legislature having jurisdiction over

agency action.

5. Review by court. The decision of the appeals
officer on the petition for appeal constitutes the asses-

taxation matters.

4. Investigation. The taxpayer advocate may in-
vestigate complaints affecting taxpayers generally or

sor's final determination and final agency action,
which is subject to review by the Superior Court in

any particular taxpayer or group of taxpayers and,
when appropriate, make recommendations to the as-

accordance with the Maine Administrative Procedure
Act, except that Title 5. sections 11006 and 11007 do

sessor with respect to these complaints. The assessor
shall provide a formal response to all recommenda-

not apply. Upon petition filed by the taxpayer, the

tions submitted to the assessor by the taxpayer advo-

Superior Court shall conduct a de novo hearing and

cate within 3 months after submission to the assessor.

make a de novo determination of the merits of the
case. The taxpayer may raise on appeal in Superior
Court any facts, arguments or issues that relate to the
assessor's decision on the petition for reconsideration,
regardless of whether the facts, arguments or issues
were raised during the reconsideration proceeding be-
ing appealed, as long as the facts, arguments or issues
are not barred by any other provision of law. The Su-
perior Court shall make its own determination as to all
questions of fact or law, regardless of whether the
questions of fact or law were raised during the petition
for reconsideration proceeding. The Superior Court
shall enter such orders and decrees as the case may
require. The burden of proof is on the taxpayer, ex-
cept as otherwise provided by law.

6. Report. Beginning in 2013 and annually
thereafter, the Chief Appeals Officer shall prepare and

submit a report by January 1st on the activities of the
Independent Appeals Office to the Governor, the as-
sessor and the joint standing committee of the Legisla-
ture having jurisdiction over taxation matters.

Sec. 4. 36 MRSA §151-C is enacted to read:
8151-C. Taxpayer advocate

1. Appointment. The Commissioner of Admin-

istrative and Financial Services shall hire the taxpayer

5. Response. The assessor shall establish proce-
dures to provide for a formal response to all recom-
mendations submitted to the assessor by the taxpayer
advocate.

Sec. 5. 36 MRSA 8191, sub-82, PP, as cor-
rected by RR 2009, c. 2, §107, is amended to read:

PP. The disclosure to the Department of Conser-
vation of information contained on the commer-
cial forestry excise tax return filed pursuant to
section 2726, such as the landowner name, ad-
dress and acreage, to facilitate the administration
of chapter 367; and

Sec. 6. 36 MRSA 8191, sub-82, 1QQ, as re-
allocated by RR 2009, c. 2, §108, is amended to read:

QQ. The disclosure of registration, reporting and
payment information to the Department of Agri-
culture, Food and Rural Resources necessary for
the administration of Title 32, chapter 28-;

Sec. 7. 36 MRSA 8191, sub-82, fRR is en-

acted to read:

RR. The production in court on behalf of the as-
sessor or any other party to an action or proceed-
ing under this Title, or the production pursuant to
a discovery request under the Maine Rules of
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Civil Procedure or a request under the freedom of
access laws, of any reconsideration decision or
other document setting forth or discussing the as-
sessor's practice, interpretation of law or applica-
tion of the law to particular facts, in redacted for-
mat so as not to reveal information from which
the taxpayer may be identified. A person request-
ing the production of any such document shall
pay. at the time the request is made, all direct and
indirect costs associated with the redacting of in-
formation from which the taxpayer or other inter-
ested party may be identified, plus an additional
fee of $100 per request; and

Sec. 8. 36 MRSA 8191, sub-82, 1SS is en-

acted to read:

SS. The disclosure by the assessor to the taxpayer
advocate under section 151-C of information re-
lated to a petition for reconsideration filed by a
taxpayer pursuant to section 151. The taxpayer
advocate is prohibited from disclosing informa-
tion obtained pursuant to this paragraph other than
to the particular taxpayer to whom the information

pertains.

Sec. 9. Creation of Independent Appeals
Office; elimination of appellate division; tran-
sition provisions. The following provisions govern
the transition of the appellate division within the De-
partment of Administrative and Financial Services,
Bureau of Revenue Services to the Independent Ap-
peals Office within the Department of Administrative
and Financial Services, Bureau of Revenue Services.

1. The appellate division is eliminated and the
Independent Appeals Office is created as of July 1,
2012.

2. The Commissioner of Administrative and Fi-
nancial Services shall hire the qualified appeals offi-
cers and designate the Chief Appeals Officer pursuant
to the Maine Revised Statutes, Title 36, section 151-B
no later than July 1, 2012. The number of appeals
officers hired must be the same number as reconsid-
eration hearing officer positions in the appellate divi-
sion authorized as of July 1, 2011. The appeals offi-
cers have the same rate of compensation as the former
reconsideration hearing officers.

3. To the extent not inconsistent with the provi-
sions of Title 36, section 151-B, all existing rules,
regulations and procedures in effect, in operation or
adopted in or by the appellate division are hereby de-
clared in effect and continue in effect until rescinded,
revised or amended by the proper authority.

4. To the extent not inconsistent with the provi-
sions of Title 36, section 151-B, all existing contracts,
agreements and compacts currently in effect in the
appellate division continue in effect.
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5. All records, property and equipment previously
belonging to or allocated for the use of the appellate
division become part of the property of the Independ-
ent Appeals Office.

6. All existing forms, licenses, letterheads and
similar items bearing the name of or referring to "the
appellate division" may be used by the Independent
Appeals Office until existing supplies of those items
are exhausted.

7. Any funds appropriated for use by the appel-
late division must be transferred for use by the Inde-
pendent Appeals Office.

Sec. 10. Creation of taxpayer advocate;
elimination of taxpayer advocate in Bureau of
Revenue Services; transition provisions. The
following provisions govern the creation of the posi-
tion of the taxpayer advocate and the elimination of
the taxpayer advocate position within the Department
of Administrative and Financial Services, Bureau of
Revenue Services.

1. The Commissioner of Administrative and Fi-
nancial Services shall hire the taxpayer advocate pur-
suant to the Maine Revised Statutes, Title 36, section
151-C no later than July 1, 2012. The level of com-
pensation for the taxpayer advocate must be the same
as for the former taxpayer advocate in the bureau.

2. To the extent not inconsistent with the provi-
sions of Title 36, section 151-C, all existing rules,
regulations and procedures in effect, in operation or
adopted in or by the taxpayer advocate in the bureau
are hereby declared in effect and continue in effect
until rescinded, revised or amended by the proper au-
thority.

3. To the extent not inconsistent with the provi-
sions of Title 36, section 151-C, all existing contracts,
agreements and compacts currently in effect for the
taxpayer advocate in the bureau continue in effect.

4. All records, property and equipment previously
belonging to or allocated for the use of the taxpayer
advocate in the bureau become part of the property of
the independent taxpayer advocate.

5. Any funds appropriated for use by the taxpayer
advocate in the bureau must be transferred for use by
the independent taxpayer advocate.

Sec. 11. Cost administration. The Commis-
sioner of Administrative and Financial Services, the
State Tax Assessor and the Chief Appeals Officer pur-
suant to the Maine Revised Statutes, Title 36, section
151-B, subsection 2 shall manage the implementation
of this Act to ensure that this Act is implemented
within existing resources. The following principles
govern costs associated with this Act.

1. The Independent Appeals Office established in
Title 36, section 151-B may have no greater cost than
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the appellate division of the Department of Adminis-
trative and Financial Services, Bureau of Revenue
Services prior to enactment of this Act and all posi-
tions within the Independent Appeals Office must
have equivalent salary ranges as the positions in the
appellate division prior to enactment of this Act. The
Commissioner of Administrative and Financial Ser-
vices shall take any steps necessary to ensure that the
total costs associated with the Independent Appeals
Office are no greater than the costs that would have
been associated with the appellate division prior to
enactment of this Act.

2. The funding associated with the current tax-
payer advocate of the Department of Administrative
and Financial Services, Bureau of Revenue Services
must be used to fund the new taxpayer advocate hired
by the Commissioner of Administrative and Financial
Services and the new taxpayer advocate must have the
same salary range as the current taxpayer advocate.
The commissioner shall take any steps necessary to
ensure that the costs associated with the new taxpayer
advocate do not exceed the costs associated with the
current taxpayer advocate prior to enactment of this
Act.

3. No additional positions within the Department
of the Attorney General or the Department of Admin-
istrative and Financial Services, Bureau of Revenue
Services may be created as a result of this Act.

Sec. 12. Effective date. This Act takes effect
July 1, 2012, except that the Commissioner of Admin-
istrative and Financial Services is authorized to hire
the Chief Appeals Officer pursuant to the Maine Re-
vised Statutes, Title 36, section 151-B and the tax-
payer advocate pursuant to Title 36, section 151-C
prior to July 1, 2012 as long as those appointments do
not take effect until July 1, 2012.

Effective July 1, 2012, unless otherwise
indicated.

FIRST REGULAR SESSION - 2011

DEFENSE, VETERANS AND EMERGENCY
MANAGEMENT, DEPARTMENT OF

Veterans Services 0110

Initiative: Provides funding for 2 Groundskeeper II
positions at the Southern Maine Veterans Memorial
Cemetery. Reorganizes one seasonal Equipment Op-
erator | position to full-time and establishes one Office
Associate II position, both of which are unfunded.

GENERAL FUND 2011-12 2012-13
POSITIONS - 0.000 3.500
LEGISLATIVE COUNT
Personal Services $0 $150,000

GENERAL FUND TOTAL $0 $150,000

See title page for effective date.

CHAPTER 440
S.P.88-L.D.299

An Act Regarding the
Southern Maine Veterans
Memorial Cemetery

Be it enacted by the People of the State of
Maine as follows:

Sec. 1. Fundraising. The Town of Springvale
is authorized to seek and accept funds, gifts and other
donations to be used solely to carry out the provisions
of this Act.

Sec. 2. Appropriations and allocations.
The following appropriations and allocations are
made.

CHAPTER 441
S.P.198 - L.D. 617

An Act To Modify the Process
Regarding the Return of Unfit
Tobacco Products

Be it enacted by the People of the State of
Maine as follows:

Sec. 1. 36 MRSA 84366-A, sub-84-A, as
amended by PL 2007, c. 438, §95, is further amended
to read:

4-A. Redemption of stamps before July 1,
2012. Fhe Before July 1, 2012, the assessor shall re-
deem any unused, uncancelled stamps presented
within one year of the date of purchase by a licensed
distributor at a price equal to the amount paid for
them. Credit for uncancelled stamps is allowed only
on full, unopened rolls unless the distributor ceases
business as a distributor and returns the license issued
under section 4362-A. The assessor may also redeem,
at face value, cigarette tax stamps affixed to packages
of cigarettes that have become unsalable if application
is made within 90 days of the return of the unsalable
cigarettes to the manufacturer.

Sec. 2. 36 MRSA 84366-A, sub-84-B is en-

acted to read:

4-B. Redemption of stamps beginning July 1,
2012. Beginning July 1, 2012, the assessor shall re-
deem any unused, uncancelled stamps presented
within one year of the date of purchase by a licensed
distributor at a price equal to the amount paid for
them. Credit for uncancelled stamps is allowed only
on full, unopened rolls unless the distributor ceases
business as a distributor and returns the license issued
under section 4362-A. The assessor may also redeem,
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