MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from electronic originals

(may include minor formatting differences from printed original)




LAWS

OF THE

STATE OF MAINE

AS PASSED BY THE

ONE HUNDRED AND TWENTY-FOURTH LEGISLATURE

FIRST REGULAR SESSION
December 3, 2008 to June 13, 2009

THE GENERAL EFFECTIVE DATE FOR
FIRST REGULAR SESSION
NON-EMERGENCY LAWS IS
SEPTEMBER 12, 2009

PUBLISHED BY THE REVISOR OF STATUTES
IN ACCORDANCE WITH MAINE REVISED STATUTES ANNOTATED,
TITLE 3, SECTION 163-A, SUBSECTION 4.

Augusta, Maine
2009



FIRST REGULAR SESSION - 2009

tion 1610, subsection 5, paragraph D, subparagraph
(1), including, for a computer monitor manufacturer,
its pro rata share of costs attributable to orphan waste,
the department may pay a consolidator its legitimate
costs from the Maine Solid Waste Management Fund
established in section 2201 and seek cost recovery
from the nonpaying manufacturer. Any nonpaying
manufacturer is liable to the State for costs incurred by
the State in an amount up to 3 times the amount in-
curred as a result of such failure to comply.

The Attorney General is authorized to commence a
civil action against any manufacturer to recover the
costs described in this subsection, which are in addi-
tion to any fines and penalties established pursuant to
section 349. Any money received by the State pursu-
ant to this subsection must be deposited in the Maine
Solid Waste Management Fund established in section
2201.

Sec. 6. Cost review and report. The De-
partment of Environmental Protection shall conduct a
review of the costs of collection, transportation, han-
dling and recycling of the State's household electronic
waste recycling program established in the Maine Re-
vised Statutes, Title 38, section 1610 and of manufac-
turer responsibility programs implemented in other
states for the purpose of identifying opportunities to
reduce costs in the State's program. The department
shall include the results of the review, along with any
recommendations for changes to Title 38, section 1610
and draft legislation to implement the recommended
changes, in the report required to be submitted by
January 15, 2010 pursuant to Title 38, section1610,
subsection 8.

The department shall convene a working group to
assist in the review. The working group must include
representation from at least one manufacturer from
each product category covered by the electronic waste
law, an environmental advocacy organization, a recy-
cling or consolidation business, a statewide municipal
association and other interested parties that may have a
role in the collection and recycling program. The Joint
Standing Committee on Natural Resources is author-
ized to submit legislation related to the report submit-
ted pursuant to this section to the Second Regular Ses-
sion of the 124th Legislature.

Sec. 7. Effective date. Those sections of this
Act that amend the Maine Revised Statutes, Title 38,
section 1610 take effect January 1, 2010.

See title page for effective date, unless otherwise
indicated.
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CHAPTER 232
H.P. 692 - L.D. 1004

An Act Relating to
Self-insurance

Be it enacted by the People of the State of
Maine as follows:

Sec. 1. 24-A MRSA 8601, sub-816, as
amended by PL 2003, c. 203, §1, is further amended to
read:

16. Self-insurance authorization. Fees applica-
ble to each self-insurer, individual or group, seeking
authorization or authorized to operate a workers' com-
pensation self-insurance plan, and each self-insurance
reinsurance account and each protected cell of a self-
insurance reinsurance account, may not exceed:

A. For filing application for initial authorization,
including all documents submitted as part of the
application, $1,000;

A-1. For filing application for authority to self-
insure under Title 39-A, section 403, subsection
16, including all documents submitted as part of
the application, $500;

B. Autherization For authorization and each an-
nual continuation, $300; and

C. Filing For filing a yearly report of a self-
insurer, $100.

If a self-insurer terminates the plan or otherwise does
not continue to self-insure, the fee applicable to filing
of yearly reports must apply to that period in which the
making of these reports is mandated.

Sec. 2. 39-A MRSA 8403, sub-84-A, as
amended by PL 2003, c. 671, Pt. A, 8811 and 12, is
further amended to read:

4-A. Group self-insurance reinsurance ac-
count. As an alternative to obtaining a reinsurance
contract providing coverage against losses arising out
of one occurrence, aan individual or group self-
insurer authorized under this section may, with the
approval of the Superintendent of Insurance, partici-
pate in a group self-insurance reinsurance account,
referred to in this subsection as "an account,” as pro-
vided in this subsection. A group self-insurer author-
ized under the laws of another state may participate in
an _account through a protected cell arrangement as
provided in paragraph L. More than one account may
be established pursuant to this subsection. An account
established pursuant to this subsection may be estab-
lished as either an independent private entity or an
instrumentality of the State, but the debts and liabili-
ties of an account established as an instrumentality of
the State are not debts and liabilities of the State. An
account established as an instrumentality of the State
within 24 months of its formation, with the approval of




PUBLIC LAW, C. 232

the superintendent Superintendent of Insurance, may
transfer all of its assets and liabilities into an account
established as an independent private entity.

A. Any A group self-insurer that is subject to
joint and several liability pursuant to subsection 4,
paragraph F, a group self-insurer authorized under
the laws of another state and that executes an
agreement that its members will be jointly and
severally liable in accordance with the provisions
of paragraph L or an individual self-insurer au-
thorized under this section that executes an
agreement to be responsible for contingent as-
sessment _liability in _accordance with the provi-
sions of paragraph F may apply to reinsure
through an account.

(1) Upon the petition of 4 or more authorized
group self-insurers, the Superintendent of In-
surance may approve an account for the de-
posit of funds in lieu of reinsurance.

(2) The account must indemnify its partici-
pating greup self-insurer members for claims
incurred during the account's operation. The
purpose of the account is to accumulate funds
to provide coverage against losses arising out
of one occurrence in excess of $500,000 or
such other amounts as may be permitted or
required for particular members consistent
with the plan of operation established pursu-
ant to paragraph B.

(3) A group self-insurer is deemed to be a
member of the account for reinsurance cover-
age for purposes of a claim if the group self-
insurer is a member of the account when an
injury occurs or a covered occupational dis-
ease loss is incurred.

(4) A greup self-insurer that reinsures
through an account shall continue to make
payments into that account in accordance
with the plan of operation established pursu-
ant to paragraph B.

(5) A gredp self-insurer's participation in an
account is considered as a component of the
group self-insurer's renewal application. A
greup self-insurer's membership in an ac-
count is considered adequate protection
against losses arising out of a single occur-
rence unless the Superintendent of Insurance
determines, after considering the financial
condition and catastrophic loss exposure of
both the greup self-insurer and the account,
that it is necessary to maintain additional re-
insurance protection, maintain a lower self-
insured retention level or provide some other
form of additional security, singly or in com-
bination.
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B. An account must operate in accordance with a
plan of operation established by the group self-
insurer members and approved by the Superinten-
dent of Insurance.

(1) Those group self-insurers creating an ac-
count shall submit to the Superintendent of
Insurance a plan of operation and any
amendments to it that are necessary to ensure
the fair, reasonable and equitable administra-
tion of the account. The plan of operation is
effective upon approval by the superinten-
dent. Any amendments subsequent to the
plan's initial approval must be submitted to
the superintendent by the plan's board of di-
rectors and are effective upon approval by the
superintendent.

(2) The plan of operation must:

(a) Create a board of directors and initial
bylaws, including the terms and condi-
tions of board membership and the man-
ner by which board members are initially
appointed and are replaced when vacan-
cies occur;

(b) Establish the procedures by which all
the powers and duties of the account are
performed, including, but not limited to,
defining the date and conditions pursuant
to which the account will commence
coverage for claims by participating
group self-insurer members and estab-
lishing provisions for determining limits
of exposure for the account;

(c) Establish procedures for handling as-
sets of a fund created pursuant to para-
graph C;

(d) Establish underwriting rules and cri-
teria by which rates are to be established:;

(e)  Establish procedures by which
claims may be filed with the account;

(f) Establish an investment policy for a
fund created pursuant to paragraph C;

(g) Establish procedures for records to
be kept of all financial transactions of the
account, its agents and the board of di-
rectors;

(h) Establish procedures for withdrawal
from the account by a greup self-insurer
member, which must, at a minimum, re-
quire 90 days' notice from the withdraw-
ing greup self-insurer member to the
board of directors and the Superintendent
of Insurance;

(i) Establish, subject to approval by the
Superintendent of Insurance, a minimum
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level of funding to be achieved by the
account; and

(i) Contain additional provisions neces-
sary or proper for the execution of the
powers and duties of the board of direc-
tors and the ability of the account to meet
its obligations.

C. The bylaws of an account established pursuant
to this subsection must establish the powers and
duties of the board of directors of an account and
must include the authority:

(1) To administer a greup self-insurance spe-
cific reinsurance account fund, to be known
in this subsection as "a fund," which must re-
ceive payments from participating group self-
insurer members of the account as required
by paragraph A. The costs of administration
by the board of directors and expenses of the
account must be borne by the fund;

(2) In its discretion, to secure reinsurance for
the fund's exposure and to otherwise invest
the assets of the fund to effectuate the pur-
pose of the account, subject to the approval of
the Superintendent of Insurance;

(3) To accept or reject applications of greup
self-insurers to be underwritten by the ac-
count, subject to the approval of the Superin-
tendent of Insurance;

(4) To accept or reject applications of a
group self-insurer member to self-insure any
exposure for one occurrence at a level other
than $500,000, subject to:

(@ Compliance with applicable provi-
sions of the plan of operation established
pursuant to paragraph B;

(b) Notice to and approval by the Super-
intendent of Insurance; and

(c) For higher retention levels, a state-
ment from that member's actuary that the
member has adequately funded its addi-
tional exposure;

(5) To create a mechanism for assessing par-
ticipating greup self-insurer members if funds
are insufficient to pay the claims of the ac-
count;

(6) To retain actuarial assistance to be used
in the establishment of loss reserves, reinsur-
ance and risk management for the account,
and in the development of underwriting crite-
ria and premium rates for greup self-insurer
members. Rates are subject to approval by
the Superintendent of Insurance;
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(7) To associate with a participating group
self-insurer member in the defense, investiga-
tion or settlement of any claim, suit or pro-
ceeding that appears to involve indemnity by
the account. This authority does not create a
duty to investigate, handle, settle or defend
any claims, suits or proceedings against a
group self-insurer member;

(8) To borrow funds;

(9) To amend the bylaws and plan of opera-
tion established pursuant to paragraph B, sub-
ject to the approval of the Superintendent of
Insurance; and

(10) To exercise such other powers as are es-
tablished in the plan of operation established
pursuant to paragraph B.

D. An account is subject to examination and
regulation by the Superintendent of Insurance.
The board of directors of an account shall submit,
within 120 days after the close of each fiscal year,
an audited financial report and an actuarial report
for the preceding fiscal year in a form approved
by the superintendent. When the superintendent
considers it necessary, the superintendent may re-
quire an account to maintain specific or aggregate
reinsurance at such retention levels as the superin-
tendent determines to be appropriate.

E. The Superintendent of Insurance may address
any deficiency in reserves, assets or reinsurance of
an account in accordance with this paragraph.

(1) The superintendent Superintendent of In-

surance may conduct, upon reasonable notice,
an examination to determine the financial
condition of an account. An examiner duly
qualified by the superintendent may examine
the loss reserves, assets, liabilities, excess in-
surance and working capital of an account. If
the superintendent finds that the reserves, ex-
cess insurance or assets may be inadequate,
or that an account does not have working
capital in an amount establishing the financial
strength and liquidity of an account to pay
claims promptly and showing evidence of the
financial ability of an account to meet its ob-
ligations to greup self-insurer members, the
superintendent shall notify an account of the
inadequacy. Upon notification, the account
within 30 days, or such other time as the su-
perintendent approves, shall file with the su-
perintendent its written plan specifying reme-
dial action to be taken and the time frame for
implementation of that plan.

(2) If the superintendent Superintendent of

Insurance determines, after reviewing the in-
formation filed pursuant to paragraph D, that
a hazardous financial condition exists, the su-
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perintendent shall notify an account of the
condition.  Upon notification, an account
shall implement within 30 days, or such other
time as the superintendent approves, its plan
to correct any deficiencies and within 90 days
shall file with the superintendent proof of re-
medial action taken. If the superintendent is
satisfied that the plan submitted to improve
the inadequate condition of an account is suf-
ficient, the superintendent shall notify the ac-
count. The account shall report quarterly to
the superintendent until any deficiencies and
their causes have been corrected.

(3) The Superior Court may appoint the su-
perintendent Superintendent of Insurance to
act as receiver, in the same manner as for a
delinquent insurer pursuant to Title 24-A,
section 4360, if the superintendent proves by
clear and convincing evidence that a hazard-
ous financial condition exists and that an ac-
count is unable or unwilling to take meaning-
ful corrective action.

F. A group self-insurer's liability for participating
in an account is governed by this paragraph.

(1) Each participating greup self-insurer in
an account has a contingent assessment liabil-
ity in accordance with the plan of operation
established pursuant to paragraph B for pay-
ment of claims and expenses incurred while a
member of the account and must execute an
agreement acknowledging that it is responsi-
ble for the prompt payment of all assessments
necessary to ensure that the account is fully
funded and that, if any participant in the ac-
count fails to pay an assessment when due for
any reason, the remaining participants are li-
able for the shortfall.

(2) Each contract or other document certify-
ing participation in the account, issued by the
account, must contain a statement of the con-
tingent liability of participating greup self-
insurers.

G. An account is exempt from payment of all fees
and all taxes levied by this State or any of its sub-
divisions, except taxes levied on real or personal

property.

H. This subsection does not create any liability
on the part of, and a cause of action of any nature
does not arise against, any greup self-insurer
member, an account or its agents or employees,
the board of directors of an account or its individ-
ual members or the Superintendent of Insurance
or the superintendent's representatives for any acts
or omissions taken by them in the performance of
their powers and duties under this subsection.
The immunity established by this subsection does
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not extend to willful neglect or malfeasance that
would otherwise be actionable.

I. Assets of an account's fund may be used exclu-
sively for payment of expenses of the account and
payment of claims against the account and for no
other purpose, except that an account established
as an independent private entity pursuant to this
subsection may issue such dividends to its mem-
bers as are approved by the superintendent.

J. The Superintendent of Insurance shall adopt
rules to administer and effectuate the intent of this
subsection. Rules adopted pursuant to this sub-
section are routine technical rules as defined in Ti-
tle 5, chapter 375, subchapter 2-A.

K. In the event of dissolution of an account estab-
lished as an instrumentality of the State pursuant
to this subsection, all assets remaining after the
satisfaction of all outstanding claims must be dis-
tributed to the Treasurer of State to be included in
the Maine Self-Insurance Guarantee Association.

L. With the approval of the Superintendent of In-
surance, a self-insurance reinsurance account may
create one or more protected cells under its plan
of operation for the purpose of reinsuring obliga-
tions of group self-insurers that are organized un-
der the laws of another state. Any protected cell
and all participating group self-insurers and their
member employers are subject to the jurisdiction
and oversight of the Superintendent of Insurance
with respect to all matters relating to their partici-
pation on the account.

(1) Any out-of-state self-insurer that partici-
pates in the account may do so only through
participation in a protected cell. An employer
or group authorized by the Superintendent of
Insurance to self-insure its Maine liabilities
pursuant to this section is considered an out-
of-state insurer to the extent that it is reinsur-
ing out-of-state liabilities beyond the scope of
its Maine self-insurance plan.

(2) The establishment of protected cells un-
der this paragraph is a pilot project, limited to
at most 2 protected cells, and approval of a
protected cell or of a group self-insurer to
participate in a protected cell is at the discre-
tion of the Superintendent of Insurance. The
Superintendent of Insurance may adopt rules
pursuant to paragraph J to establish the terms
and conditions of the pilot project, including
criteria for the minimum and maximum size
of a protected cell.

(3) A separate account must be established
for _each protected cell. All contributions
from participants in a protected cell must be
deposited into the protected cell account.
Funds in a protected cell account may be used
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only for the payment of claims and expenses
associated with that protected cell, which may
include a reasonable administrative fee paid
periodically into the general account. Not-
withstanding any other provision of this sub-
section, participants in a protected cell are not
liable for claims or expenses of any other pro-
tected cell or of the general account, and the
general account is not liable for the claims of
any protected cell or any expenses associated
with such claims or otherwise specifically at-
tributable to the protected cell.

(4) The minimum funding level for any pro-
tected cell may not be lower than the mini-
mum funding level, calculated in accordance
with the plan of operation and subject to
paragraph E, that would apply to the general
account with the same loss exposure and du-
ration of operation. If the protected cell ac-
count falls short of the minimum funding
level at any time, the reinsurance account
must assess all protected cell participants. If
a participating group self-insurer fails to pay
any assessment in full when due, the reinsur-
ance account must assess the group's member
employers. All assessments are enforceable
by the Superintendent of Insurance through
an adjudicatory proceeding under the Maine
Administrative Procedure Act or through an
action in the Superior Court.

(5) Each protected cell must have its own
board of directors, at least 2/3 of whom must
be chosen by the protected cell's participants.
The plan of operation shall provide for a rea-
sonable allocation of authority between the
reinsurance account's board of directors and
the protected cell's board of directors.

(6) No later than April 1st of each year, each
reinsurance account with one or_more pro-
tected cells must pay a requlatory assessment
to the Bureau of Insurance from each pro-
tected cell account in the amount of 11/100 of
1% of the total standard reinsurance premium
for the preceding calendar year for all partici-
pants in the protected cell for the level of
coverage provided by the reinsurance ac-
count.

(7) _All groups participating in _a_protected
cell must provide the reinsurance account and
the Superintendent of Insurance with finan-
cial and actuarial information sufficient to
evaluate loss exposure and financial condi-
tion. All information provided to the superin-
tendent by protected cell participants and
their member _employers is confidential pur-
suant to subsection 15. All protected cell par-
ticipants _and their member _employers must
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authorize their domiciliary requlator to pro-
vide any information requested by the super-
intendent, which is confidential to the extent
provided in Title 24-A, section 216, subsec-
tion 5.

(8) In evaluating the risk exposure of an out-
of-state group self-insurer and in determining
whether groups from different states may par-
ticipate in the same protected cell, the rein-
surance account and the Superintendent of In-
surance shall consider any relevant differ-
ences in the states' requlatory frameworks for
group_self-insurance and in their workers'
compensation benefit laws.

(9) A group self-insurer may not become a
participant in a protected cell unless the group
and all of its member employers have pro-
vided written acknowledgments to the Super-
intendent of Insurance that they are jointly
and severally liable for the obligations of the
protected cell and are subject to the jurisdic-
tion of the superintendent and courts of the
State for the enforcement of those obliga-
tions.

(10)  Any disputes between self-insured
members, the self-insurance reinsurance ac-
count and any protected cell, including but
not limited to any dispute arising out of or re-
lating to any enforcement order or mecha-
nism imposed by the Superintendent of Insur-
ance, must be resolved in this State and pur-
suant to the laws of this State.

Sec. 3. Appropriations and allocations.
The following appropriations and allocations are
made.

PROFESSIONAL AND FINANCIAL
REGULATION, DEPARTMENT OF

Insurance - Bureau of 0092

Initiative: Allocates funds for the costs of one new
Senior Insurance Examiner position and other related
costs to oversee workers' compensation self-insurance
reinsurance accounts that include the participation of
group self-insurers authorized under the laws of other
states.

OTHER SPECIAL 2009-10 2010-11
REVENUE FUNDS
POSITIONS - 1.000 1.000
LEGISLATIVE COUNT
Personal Services $60,447 $85,245
All Other $8,388 $6,897
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OTHER SPECIAL
REVENUE FUNDS TOTAL

$68,835 $92,142

See title page for effective date.

CHAPTER 233
S.P. 268 - L.D. 693

An Act To Clarify the Status
and Benefits of Employees of
the Child Development
Services System

Be it enacted by the People of the State of
Maine as follows:

Sec. 1. 5 MRSA 8285, sub-81, fF-7 is en-
acted to read:

F-7. Any employee of a regional site of the Child
Development Services System under Title 20-A,
section 7209, if the group health plan is agreed to
in collective bargaining and funds are available.

See title page for effective date.

CHAPTER 234
H.P.835-L.D. 1210

An Act Regarding Volunteer
Lobbyists

Be it enacted by the People of the State of
Maine as follows:

Sec. 1. 3 MRSA 8312-A, sub-810, as re-
pealed and replaced by PL 1993, c. 691, 85, is
amended to read:

10. Lobbyist. "Lobbyist" means any person who
is specifically employed by another person for the
purpose of and who engages in lobbying in excess of 8
hours in any calendar month, or any individual who, as
a regular employee of another person, expends an
amount of time in excess of 8 hours in any calendar
month in lobbying. "Lobbyist" does not include a lob-
byist associate. "Lobbyist" does not include an indi-
vidual who receives no compensation for lobbying
other than reimbursement for lobbying-related travel
within the State and reimbursement for other out-of-
pocket expenditures made by the individual for print-
ing, postage and food and lodging connected with lob-
bying activities paid for by the individual. For the
purposes of this subsection, "reimbursement for other
out-of-pocket expenditures” does not include reim-
bursement for the individual's time spent lobbying that
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would have been otherwise compensated by an em-
ployer or in the course of the individual's employment.

See title page for effective date.
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CHAPTER 235
H.P. 763 - L.D. 1108

An Act To Amend the Statute
of Limitations under the Maine
Human Rights Act

Be it enacted by the People of the State of
Maine as follows:

Sec. 1. 5 MRSA 84611, as amended by PL
1995, c. 393, §28, is further amended to read:

84611. Complaint

Any person who believes that the person has been
subject to unlawful discrimination, or any employee of
the commission, may file a complaint under oath with
the commission stating the facts concerning the al-
leged discrimination, provided except that such-com-
plaints a complaint must be filed with the commission
not more than 6-menths 300 days after the alleged act
of unlawful discrimination. In addition, any person
may file a complaint pursuant to section 4632.

Sec. 2. 5 MRSA 84612, sub-81, 1B, as
amended by PL 2007, c. 243, §6, is further amended to
read:

B.  The commission or its delegated commis-
sioner or investigator shall conduct such prelimi-
nary investigation as it determines necessary to
determine whether there are reasonable grounds to
believe that unlawful discrimination has occurred.
In conducting an investigation, the commission,
or its designated representative, must have access
at all reasonable times to premises, records,
documents, individuals and other evidence or pos-
sible sources of evidence and may examine, re-
cord and copy those materials and take and record
the testimony or statements of such persons as are
reasonably necessary for the furtherance of the in-
vestigation. The commission may issue subpoenas
to compel access to or production of those materi-
als or the appearance of those persons, subject to
section 4566, subsections 4-A and 4-B, and may
serve interrogatories on a respondent to the same
extent as interrogatories served in aid of a civil ac-
tion in the Superior Court. The commission may
administer oaths. The complaint and evidence col-
lected during the investigation of the complaint,
other than data identifying persons not parties to
the complaint, is a matter of public record at the
conclusion of the investigation of the complaint
prior to a determination by the commission. An
investigation is concluded upon issuance of a let-
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