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tion 208; has occurred between members of the same 
family or household, that enforcement officer shall ar· 
rest and take into custody the alleged offender. 

Emergency clause. In view of the emergency 
cited in the preamble, this Act takes effect when ap­
proved. 

Effective July 13, 1993. 

CHAPTER 470 

H.P.I086· L.D.1465 

An Act to Amend Statutory Provisions Regarding 
Risk Management Funds 

Be it enacted by the People of the State of Maine 
as follows: 

Sec. 1. 5 MRSA §1728.A, as amended by PL 
1991, c. 376, §21, is further amended to read: 

§1728·A. Powers and duties of the director 

1. Duties. The director shall provide insurance 
advice and services for all forms of insurance for the 
State Government and any department or agency tltereef 
of State Government except for those departments or 
agencies and those types of insurance otherwise provided 
for by law through the self-insurance fund and to other 
entities designated as entitled to advice and services 
through the state-administered fund pursuant to section 
1737 fur 1111 fe'Jrms e'Jf instlrllnee, exeept fur the'Jse depllrt 
ments e'JI Ilgeneies Ilnd the'Jse types e'Jf instltllnee e'Jther 
wise pr('hided fur by lllw. The direetm shllll pre'JVide 
instlrllnee Ild.iee Ilnd serviees fur fllmily fe'Jster he'Jmes, IlS 
defined in Title 22, seetie'Jn 8101, stibseetie'Jn 3, respite 
ellre pre'J.iders, IlS defined in Title 34 B, seetie'Jn 6201, 
stlbseetion 2 A, the Cllseo BIl)' Islllnd Trllnsit Distriet 
erellted by Privllte Ilnd Speeilll Lllw 1981, ehllpter 22, Ilnd 
ee'Jmmereilllllpplielltms Ilnd sprlly ee'Jntrlleting firms thllt 
Ilr e r eqtlired te'J pre'J vide pr Mf e'Jf finllneilll r espe'Jnsibility 
in etlste'Jm Ilpplielltion ptltstlllnt to Title 22, seetie'Jn 1471 D, 
stlbseetion 4, Ilnd prj 'Ilte Ilpplielltms !lS defined in Title 
22, seetion 1471 C, stlbseetie'Jn 22, whe'J mlly be reqtlired 
te'J pre'J.ide prMf e'Jf instlrllnee. The director is responsi­
ble for the acquisition and administration of all insur­
ance purchased by the State, including the authority to 
purchase, e'Jn 11 wmpetitive bid bllSis, insurance for the 
State for automobile, fire, liability and any other type of 
coverage necessary to protect the State from financial 
loss. The director may enter into contracts for various 
types of claims management services in order to ensure 
the most economically advantageous insurance protec­
tion in the operation of the State's insurance coverage 
program. In these regards, the director has the following 
duties: 
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A. To review annually the entire subject of insur­
ance as it applies to all state property and activi­
ties and other persons pursuant to this section, and 
to provide to the eommissie'Jner Commissioner of 
Administrative and Financial Services a statement 
of its activities during the year ending the preced­
ing June 30th. This report shftll must include: 

(1) An evaluation of the state insurance pro­
gram; 

(2) A complete statement of all types and 
costs of insurance in effect; 

(3) Names of agents and companies of 
record; and 

(4) Such other matters as the director deter­
mines te'J-be appropriate and necessary or as 
the commissioner may request; 

B. To recommend to the eommissie'Jner Commis­
sioner of Administrative and Financial Services 
such insurance protection as the director mlly deem 
considers necessary or desirable for the protection 
of all state property or activities or other insureds 
under this section; 

C. Pursuant to programs approved by the oom­
missioner Commissioner of Administrative and Fi­
nancial Services, to provide insurance protection 
for stMe property and liability instlrllnee in accord­
ance with the Maine Tort Claims Act, Title 14, 
section 8116, and premises liability, when required 
by a state lease or private property approved by 
the Attorney General, by self-insured retention;-llS 
pm.ided, or purchase of insurance from compa­
nies or agents licensed to do business in this State, 
or by both, to effect the best possible contracts as 
to services, coverages and costs. The purchase of 
insurance under this section normally shftll must 
be made upon competitive bidding, except that the 
director may, in appropriate circumstances, pur­
chase insurance by negotiation~~ 

In the e.ent e'Jf the ptuehllse e'Jf instlrllnee tlpon 
eompetitive bidding by qttlllified instlrers, the di 
reetm shllll Ilnnotlnee the ie'Jw bid Ilt 11 meeting 
Ild.ertised fm the e'Jpening e'Jf bids, whieh, when 
Ilppm. ed by the ee'Jmmissie'Jner, shllil ee'Jnstittlte Iln 
Ilwllrd e'Jf 11 eontrllet e'Jf instlrllnee, 

D. To determine and review the values of proper­
ty in which the State has an insurable or legal in­
terest and recommend limits and types of insur­
ance protection for that property; 

E. To establish and promote safety and other loss 
prevention programs; 
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F. To receive and, with the assistance of the At­
torney General, administer all claims for personal 
injury and property damage against the State; ft1'td 

G. With the assistance of the Attorney General, 
to pursue all claims against 3rd parties in all cases 
in which the State may be subrogated to the rights 
of injured employees or where damage to state 
property may have resulted from the negligence of 
a 3rd party;~ 

H. To administer the funds established by sec­
tions 1731 and 1737. In performing the functions 
authorized by this chapter, the funds, the Commis­
sioner of Administrative and Financial Services and 
the director are not subject to the provisions of 
Title 24-A; and . 

1. On or before December 31, 1996 and every 3 
years thereafter, to submit to the Commissioner of 
Administrative and Financial Services a report on 
the availability and afford ability of insurance ad­
vice and services to those entities participating in 
the state-administered fund pursuant to section 
1737 and to make specific recommendations for 
the removal from the state-administered fund of 
those entities that do not qualify. 

2. Appraisal. In case an agreement as to the 
amount of loss sustained to any building or property in­
sured under this chapter ettnnftt can not be arrived at 
between the state agene~ eitlimant insured entity and the 
director, the loss shaH must be referred to appraisal as 
provided ffir-1n Qy Title 24-A, section 3002. 

3. Rejection of risk. In the event that the director 
determines that a risk may be prejudicial to the 8tfttel8 
State's insurance program or to the state-administered 
fund established by section 1737 because of an actual or 
expected adverse loss ratio, he the director may refuse to 
include that risk in the program until 8tlcit the time ft8 

that the hazards of the risk have been removed or ame­
liorated to a satisfactory degree. 

When coverage is declined by the director, the depart­
ment 61', agency or entity in charge of the risk may re­
quest that the director procure separate insurance theretm 
from any authorized insurance company, and the premi­
um theJef~J shall be for that separate insurance is a 
proper charge against the department 61', agency or en­
!i!y responsible for the property. 

4. Fonns and rules. The director may prescribe 
forms of policies, proofs of ~ loss and other forms 
and make stteh may adopt rules as may:-be are necessary 
or expedient for the proper administration of this chap­
ter. 

5. Actuarial review. Once every 3 years, and more 
frequently if determined prudent by the Commissioner 
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of Administrative and Financial Services, the director 
shall arrange for a review of the reserves of the state­
administered fund by a qualified actuary who is a mem­
ber in good standing of the Casualty Actuarial Society. 
The actuary shall issue an opinion on the adequacy of 
reserves of the state-administered fund to cover the esti­
mated ultimate liability of the state-administered fund. 
Costs for this service must be paid from the Risk Man­
agement Fund. 

Sec.2. 5 MRS A §1731, as amended by PL 1991, 
c. 591, Pt. III, §1l, is further amended to read: 

§1731. Reserve fund for self-insured retention losses 

A reserve fund, referred to in this chapter eaHeti 
as the i!.ft:tttd;-U "self-insurance fund," is created to indem­
nify the State or the State's designated payee for self­
insured retention losses and related loss adjustment ex­
penses from those perils insured against under a deduct­
ible or self-insured retention program, as recommended 
by the director and approved by the e~mmissi~neI Com­
missioner of Administrative and Financial Services. With 
the approval of the commissioner, the self-insurance fund 
may be used for loss prevention programs administered 
by either the Risk Management Divisi~n risk manage­
ment division within the Bureau of General Services or 
the Bureau of Human Resources. The total amount of 
the self-insurance fund provided for loss prevention pro­
grams in any given year may not exceed 5% of the self­
insurance fund as of July 1st of that fiscal year. The self­
insurance fund is a continuing fund and tmtj' does not 
lapse. Funds provided from the reserve self-insurance 
fund to the Bureau of Human Resources are similarly 
nonlapsing and are carried forward through the Bureau 
of Human Resources' Dedicated Revenue Account. 

As approved by the eommissi~ner Commissioner 
of Administrative and Financial Services, up to t5%- 10% 
of the amount of the self-insurance fund as of July 1st of 
each fiscal year may be used to ensure the prompt pay­
ment of workers' compensation claims for state agencies 
as required by law. Any funds so transferred shaH must 
be repaid to the self-insurance fund by use of a written 
agreement whieh that specifies reimbursement within the 
same biennium in which the transfer was made. 

With the approval ~f the e~mmissieneJ, ttl' t~ 15% 
~f the ttnreserved am~ttnt ~f the fund as ~f Jttl)' 1, 1989, 
ma~ be ttsed fur the initial eapitalizati~n ~f the Workers' 
C~mpensati~n Management Fttnd established b~ seetion 
~ 

Sec. 3. 5 MRS A §1731-A, first fI, as amended 
by PL 1989, c. 857, §21, is further amended to read: 

Deductible or self-insured retention provisions 
hereunder may not exceed 25% of the self-insurance fund 
as of July 1st of the current fiscal year per occurrence 
with respect to any risk of loss. 
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Sec. 4. 5 MRSA §1732, as amended by PL 1991, 
c. 780, Pt. Y, §52, is further amended to read: 

§1732. Administration 

The self-insurance fund must be administered by 
the Commissioner of Administrative and Financial Ser­
vices. The commissioner shall deposit the self-insurance 
fund with the Treasurer of State for investment. All pro­
ceeds of ~ that investment accrue to the self-insurance 
fund. 

Sec. 5. 5 MRSA §1733, as amended by PL 1989, 
c. 857, §22, is further amended to read: 

§1733. Capitalization of self-insurance fund 

The self-insurance fund is capitalized by legislative 
appropriations, payments from state departments and 
agencies, investment income accruing to the self-insurance 
.fimQ and by such other means as the Legislature nnty 
I1ppreH e approves. 

Apptoplil1ti~ns I1nd pl1yments t~ the fund in Ie 
speet t~ generl11 fttfld depl1rtments I1nd I1geneies ml1y not 
exceed I1n I1m~tlllt eqttl11 t~ the difference bet~een the 
premittm fur inSttll1nee pr~p~sed t~ be pttrehl1sed I1nd 
the premittm fur ml1ndl1telfY dedttetible elf full insttrl1nee 
eOyeIl1ge pitts 11 pI~ rl1tl1 shl1te ~f the cost ~f the stop I~gs 
insttrl1nce. In I1ny instl1nee in ~hieh the Stl1te hilS 11100% 
self insttl cd I etenti~n, the pt emittm mttst be thl1t fur full 
insttrl1nce e~yerl1ge I1djttsted felf I1ny ml1ndl1tmy dedttct 
ible: 

All ~theI stl1te depl1Itments I1nd I1geneies, except 
th~se speeifiel1l1y exelttded by II1~, shl1ll pl1y t~ the fund 
premittms Payments to the self-insurance fund from its 
participants must be calculated on a pro rata basis as 
determined by the director and based on the prior claims 
experience of the departments or agencies. In I1ny in 
stl1nee in whieh the Stl1te hilS 11 100% self insttred reten­
ti~n, the premittm mttst be thl1t fur full insttrl1nee C~ycr 
I1ge I1djttstcd f~r I1ny ml1ndl1tmy dedttetible. 

V/heneyel p~ssible, 1111 premittms leferred t~ in this 
seeti~n I1re eelfnpttted ~n the bl1sis ~f tl1tes pI~mttlgl1ted 
by 11 r ee~gnized rl1ting I1ttth~rity. 

Sec. 6. 5 MRSA §1734, as amended by PL 1983, 
c. 349, §16, is further amended to read: 

§1734. Self·insurance fund limitation 

The self-insurance fund shttH may not exceed 2% 
of the then current value of all state-insured or 
self-insured retention property protected by the 
self-insurance fund as determined by the director. 

If the self-insurance fund reaches or exceeds the 
maximum amount specified in this section, payments to 
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the self-insurance fund, as specified in section 1733, shttH 
must cease and any e.xcess shttH must be transferred into 
the GeneralFund not later than the end of the first quar­
ter of the next fiscal year. 

Payments to the self-insurance fund shttH may not 
begin again until such time as the amount in the self­
insurance fund drops below the maximum amount speci­
fied in this section. 

Sec.7. 5 MRS A §1735, as amended by PL 1983, 
c. 349, §17, is further amended to read: 

§1735. Depletion of self-insurance fund 

In the event that payments from the self-insurance 
fund should reduce it below $1,000,000, the e~mmissiftfter 
Commissioner of Administrative and Financial Services 
shall recommend to the Legislature that funds be appro­
priated to restore the self-insurance fund up to the maxi­
mum amount it had previously attained . 

Sec. 8. 5 MRS A §1736, as amended by PL 1989, 
c. 857, §23, is further amended to read: 

§1736. Payment of losses 

Pursuant to the recommendation of the director, 
the e~mmissi~neI shill! Commissioner of Administrative 
and Financial Services may cause payments from the self­
insurance fund or proceeds of insurance purchased in 
accordance with this chapter, or both, to be made avail­
able for repair or replacement of insured property and 
payment of losses and loss adjustment expenses. 

Sec. 9. 5 MRSA § 1737 is enacted to read: 

§1737. State-administered fund 

1. Creation of state-administered fund. A reserve 
fund, referred to in this chapter as the "state-administered 
fund," is created to indemnify persons and entities eli­
gible for participation pursuant to subsection 2 for losses 
and related loss adjustment expenses from those perils 
insured against under a deductible or self-insured reten­
tion program as recommended by the director and ap­
proved by the Commissioner of Administrative and Fi­
nancial Services. With the approval of the commissioner. 
the state-administered fund may be used for loss preven­
tion programs administered by the risk management di­
vision within the Bureau of General Services. The total 
amount of the state-administered fund provided for loss 
prevention programs in any given year may not exceed 
5% of the state-administered fund as of July 1st of that 
fiscal year. The state-administered fund is a continuing 
fund and does not lapse. 

2. Eligibility for participation in state-administered 
fund. The director may offer insurance advice and ser­
vices to persons or entities other than state departments 
or agencies if: 
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A. The director has been authorized to do so by 
law; 

B. The Governor has approved that person or 
entity for insurance advice and service; 

C. Coverage is unavailable or is offered only at 
unreasonable cost to that person or entity; and 

D. That person or entity has demonstrated a strong 
public need for the services provided by that per­
son or entity. 

3. Interim coverage. The director may offer in­
surance advice and services for no more than 6 months 
when the Governor, in the absence of the Legislature, 
determines that it is appropriate to do so based on con­
sideration of the risks involved and the governmental 
objectives served by that coverage. 

4. Directed services. Notwithstanding the provi­
sions of subsection 2, the director may provide insurance 
advice or services for family foster homes as defined in 
Title 22, section 8101, subsection 3; respite care provid­
ers as defined in Title 34-B, section 6201, subsection 2-A; 
the Casco Bay Island Transit District created by Private 
and Special Law 1981, chapter 22; the University of Maine 
System; the Maine Technical College System; and the 
Maine Maritime Academy. 

5. Capitalization of state-administered fund. The 
state-administered fund is capitalized by payments from 
persons or entities insured by the fund, by returned pre­
miums or claims proceeds paid pursuant to terms of any 
insurance contract and by other means the Legislature 
approves. In establishing the initial capitalization of the 
state-administered fund, the Commissioner of Adminis­
trative and Financial Services may transfer from the self­
insurance fund established by section 1731 to the state­
administered fund an amount that the commissioner de­
termines to be the existing balance attributable to any 
risks formerly covered by the self-insurance fund that 
must be covered in the future by the state-administered 
fund. The commissioner shall deposit the 
state-administered fund with the Treasurer of State for 
investment. All proceeds of that investment accrue to 
the state-administered fund. The commissioner shall com­
ply with applicable federal circulars and has the discre­
tion to include public instrumentalities in the 
state-administered fund if the commissioner determines 
that the inclusion of these instrumentalities is necessary 
to allow the state-administered fund as a whole to offer 
insurance at affordable rates. 

6. Limitation on use of state-administered fund. 
The state-administered fund may be used only for insur­
ance purposes in accordance with this chapter and the 
assets of the state-administered fund may not be trans­
ferred to meet a budgetary shortfall or pay uninsured 
expenses. 
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7. No expansion of liability under the Maine Tort 
Claims Act. The insurance advice and services provided 
by the state-administered fund do not expand the limits 
of liability or abrogate immunities contained in the Maine 
Tort Claims Act or any other state or federal law. 

8. Payments from state-administered fund. Pur­
suant to the recommendation of the director, the Com­
missioner of Administrative and Financial Services may 
cause payments from the state-administered fund or pro­
ceeds of insurance purchased in accordance with this sec­
tion, or both, to be made available for repair or replace­
ment of insured property and payment of losses and loss 
adjustment expenses. The rights of a person or entity 
insured under this section are limited to the extent speci­
fied in the contractual agreements or policies of insur­
ance entered into between those persons or entities and 
the director and any involved insurance companies. Not­
withstanding any contractual agreements or policies of 
insurance, persons or entities participating in the state­
administered fund do not have a right of recovery except 
against the assets of the state-administered fund and do 
not have recourse against the General Fund, the assets 
of. the State or the commissioner, the director or any 
other state employee. The commissioner shall establish 
procedures to ensure adequate disclosure of this limita­
tion on rights of recovery to the entities insured under 
this section. 

Sec. 10. Report. On or before January 1, 1994, 
the Bureau of General Services, the Bureau of Insur­
ance, the Department of Human Services and the De­
partment of Mental Health and Mental Retardation shall 
report to the Joint Standing Committee on Banking and 
Insurance on the availability and cost of insurance for 
residential child care facilities and specialized children's 
homes as defined in the Maine Revised Statutes, Title 
22, section 8101. 

1046 

See title page for effective date. 

CHAPTER 471 

S.P. 480 - L.D. 1478 

An Act to Increase Tonrism Visits and Tourism 
Revenues for the State 

Emergency preamble. Whereas, Acts of the 
Legislature do not become effective until 90 days after 
adjournment unless enacted as emergencies; and 

Whereas, the tourism industry, employing 78,000 
people, is the largest employer by industry sector in the 
State; and 

Whereas, the tourism industry contributes 
$100,000,000 in state tax revenues annually; and 


