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PUBLIC LAWS, FIRST REGULAR SESSION· 1993 

designated "TABLE 1" in that part relating to "Title 38" 
by adding a section 840 as follows: 

840, Fee for water level 
petitions 100 

Sec. 3. 38 MRSA §815-A, as enacted by PL 
1991, c. 591, Pt. E, §37, is repealed. 

Sec. 4. 38 MRSA §816, as amended by PL 1989, 
c. 545, §§4 to 6, is repealed. 

Sec. 5. 38 MRSA §830, as amended by PL 1991, 
c. 591, Pt. E, §§38 and 39, is repealed. 

Sec. 6. 38 MRSA §831, as affected by PL 1989, 
c. 890, Pt. A, §40 and amended by Pt. B, §195, is re
pealed. 

Sec. 7. 38 MRSA §§835 and 836, as enacted by 
PL 1983, c. 417, §6, are repealed. 

Sec. 8. 38 MRS A §837, as affected by PL 1989, 
c. 890, Pt. A, §40 and amended by Pt. B, §196, is re
pealed. 

Sec. 9. 38 MRSA §840, snb-§1, 1l1lC and D, 
as affected by PL 1989, c. 890, Pt. A, §40 and repealed 
and replaced by Pt. B, §197, are amended to read: 

C. Used to store water for a downstream facility 
licensed by the Federal Energy Regulatory Com
mission or authorized under the Federal Power Act, 
Section 23, provided that the owner of the down
stream facility possessed a majority ownership of 
the upstream dam as of January 1, 1983; tn' 

D. Operating with a permit setting water levels 
issued under the protection of natural resources 
laws, sections 480-A to 480-S; the site location of 
development laws, sections 481 to 490; the small 
hydroelectric generating facilities laws, sections 631 
to 636; the land use regulation laws, Title 12, sec
tions 681 to 689; or any other statute regulating 
the construction or operation of dams~ ;.QI 

Sec. 10. 38 MRSA §840, snb-§1, llE is enacted 
to read: 

E. A dam regulated by one or more municipali
ties by ordinance or interlocal agreement pursuant 
to Title 30-A, chapter 187, subchapter VI. 

Sec. 11. 38 MRSA §841, snb-§4, as affected by 
PL 1989, c. 890, Pt. A, §40 and amended by Pt. B, §202, 
is repealed. 

Sec. 12. 38 MRSA §843 is enacted to read: 

§843. Municipal authority 
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The commissioner shall review an ordinance sub
mitted pursuant to Title 30-A, chapter 187, subchapter 
VI for consistency with this article. If the commissioner 
determines that the ordinance includes all substantive 
provisions of this article and includes all provisions re
quired by Title 30-A, chapter 187, subchapter VI, the 
commissioner shall approve that municipality for author
ity to establish water level regimes and minimum flow 
requirements for impoundments and dams. 

Sec. 13. Transition. On the effective date of 
this Act: 

1. The Department of Environmental Protection 
shall work expeditiously to divest itself of title and inter
est in all dams required under the dam abandonment 
provisions of the Maine Revised Statutes, Title 38, sec
tion 835; and 

2. The position of Environmental Specialist III at 
the Department of Environmental Protection that is 
funded by fees collected through the dam registration 
program is abolished. All funds remaining in the dam 
registration account are retained by the department and 
may be used by the department only for costs associated 
with adjudicatory hearings conducted by the department 
pursuant to Title 38, section 840. 

Sec. 14. Allocation. The following funds are 
allocated from Other Special Revenue to carry out the 
purposes of this Act. 

ENVIRONMENTAL PROTECTION, 
DEPARTMENT OF 

Bureau of Land Quality Control 

Positions 
Personal Services 
All Other 

Provides for the deallocation 
of funds through the 
elimination of one 
Environmental Specialist III 
position and general 
operating costs for the dam 
registration program. 

DEPARTMENT OF 

1993·94 

(.1.0) 
($30,657) 
(21,694) 

ENVIRONMENTAL PROTECTION ---:-__ 
TOTAL ($52,351) 

See title page for effective date. 

CHAPTER 371 

H.P. 796 - L.D.1082 

1994·95 

(-1.0) 
($46,885) 
(30,091) 

($76,976) 

An Act Adopting the Unifonn 
Management of Institutional Funds Act 



CHAPTER 371 

Be it enacted by the People of the State of Maine 
as follows: 

Sec. 1. 13 MRS A c. 95, as amended, is repealed. 

Sec. 2. 13 MRS A c. 97 is enacted to read: 

CHAPTER 97 

UNIFORM MANAGEMENT OF INSTITUTIONAL 
FUNDS ACT 

§4100. Short title 

This chapter may be known and cited as the "Uni
form Management of Institutional Funds Act." 

§4101. Definitions 

As used in this chapter, unless the context other
wise indicates, the following terms have the following 
meanings. 

1. Endowment fund. "Endowment fund" means 
an institutional fund, or any part of an institutional fund, 
not wholly expendable by the institution on a current 
basis under the terms of the applicable gift instrument. 

2. Gift instrument. "Gift instrument" means a 
will, deed, grant, conveyance, agreement, memorandum, 
writing or other governing document, including the terms 
of any institutional solicitations from which an institu
tional fund resulted, under which property is transferred 
to or held by an institution as an institutional fund. 

3. Governing board. "Governing board" means 
the body responsible for the management of an institu
tion or an institutional fund. 

4. Historic dollar value. "Historic dollar value" 
means the aggregate fair value in dollars of: 

A. An endowment fund at the time it became an 
endowment fund; 

B. Each subsequent donation to an endowment 
fund at the time it is made; and 

C. Each accumulation made pursuant to a direc
tion in the applicable gift instrument at the time 
the accumulation is added to an endowment fund. 

The determination of historic dollar value made in good 
faith by the institution is conclusive. 

5. Institution. "Institution" means an incorpo
rated or unincorporated organization organized and op
erated exclusively for educational, religious, philanthropic 
or other charitable purposes, or a governmental organ i-
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zation to the extent that it holds funds exclusively for 
any of these purposes. 

6. Institutional fund. "Institutional fund" means a 
fund held by an institution for its exclusive use, benefit 
or purposes, but does not include: 

A. A fund held for an institution by a trustee that 
is not an institution; or 

B. A fund in which a beneficiary that is not an 
institution has an interest, unless that interest is 
specifically set forth in the gift instrument as aris
ing only upon violation or failure of the purpose of 
the fund. 

§4102. Appropriation of appreciation 

The governing board may appropriate for expend
iture for the uses and purposes for which an endowment 
fund is established as much of the net appreciation, real
ized and unrealized, in the fair value of the assets of an 
endowment fund over the historic dollar value of the 
fund as is prudent under the standard established by sec
tion 4106. This section does not limit the authority of 
the governing board to expend funds as permitted under 
other law, the terms of the applicable gift instrument or 
the charter of the institution. 

§4103. Rule of construction 

Section 4102 does not apply if the applicable gift 
instrument indicates the donor's intention that net ap
preciation not be expended. A restriction upon the ex
penditure of net appreciation may not be implied from a 
designation of a gift as an endowment or from a direc
tion or authorization in the applicable gift instrument to 
use only income, interest, dividends or rents, issues or 
profits or to preserve the principal intact or a direction 
that contains other words of similar import. 

§4104. Investment authority 

In addition to an investment otherwise authorized 
by law or by the applicable gift instrument, and without 
restriction to investments a fiduciary may make, the gov
erning board, subject to any specific limitations set forth 
in the applicable gift instrument or in the applicable law 
other than a law relating to investments by a fiduciary, 
may: 

1. Investment of fund in property. Invest and 
reinvest an institutional fund in any real or personal prop
erty considered advisable by the governing board, re
gardless of whether it produces a current return, includ
ing mortgages, stocks, bonds, debentures and other secu
rities of profit or nonprofit corporations; shares in or 
obligations of associations, partnerships or individuals; 
and obligations of any government or subdivision or in
strumentality of that government; 
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2. Retention of contributed property. Retain prop
erty contributed by a donor to an institutional fund for 
as long as the governing board considers advisable; 

3. Inclusion of fund in another fund. Include all 
or any part of an institutional fund in any pooled or 
common fund maintained by the institution; and 

4. Investment of fund in another fund. Invest all 
or any part of an institutional fund in any other pooled 
or common fund available for investment, including 
shares or interests in regulated investment companies, 
mutual funds, common trust funds, investment partner
ships, real estate investment trusts or similar organiza
tions in which funds are commingled and investment de
terminations are made by persons other than the govern
ing board. 

§410S. Delegation of investment management 

Except as otherwise provided by the applicable gift 
instrument or by applicable law relating to governmental 
institutions or funds, the governing board may: 

1. Delegation of authority. Delegate to its com
mittees; officers or employees of the institution or the 
fund; or agents, including investment counsel, the au
thority to act in place of the governing board in invest
ment and reinvestment of institutional funds; 

2. Contracts. Contract with independent invest
ment advisors, investment counsel, investment manag
ers, banks or trust companies to act in place of the gov
erning board in investment or reinvestment of institu
tional funds; and 

3. Payment. Authorize the payment of compen
sation for investment advisory or management services. 

§4106. Standard of conduct 

In the administration of the powers to appropriate 
appreciation, to make and retain investments and to del
egate investment management of institutional funds, 
members of a governing board shall exercise ordinary 
business care and prudence under the facts and circum
stances prevailing at the time of the action or decision. 
In so doing they shall consider long-term and short-term 
needs of the institution in carrying out its educational, 
religious, philanthropic or other charitable purposes; its 
present and anticipated financial requirements; expected 
total return on its investments; price-level trends; and 
general economic conditions. 

§4107. Release of restrictions on use or investment 

L Release of restriction with written consent. With 
the written consent of the donor, the governing board 
may release, in whole or in part, a restriction imposed by 
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the applicable gift instrument on the use or investment 
of an institutional fund. 

2. Release of restriction without written consent. 
If written consent of the donor can not be obtained by 
reason of the donor's death, disability or unavailability 
after a good faith effort to locate the donor or the im
possibility of identification, the governing board may ap
ply in the name of the institution to the appropriate court 
for release of a restriction imposed by the applicable gift 
instrument on the use or investment of an institutional 
fund. Unless the gift instrument specifically requires no
tice to other persons, only the Attorney General must be 
notified of the application and be given an opportunity 
to be heard. If the court finds that the restriction is 
obsolete, inappropriate or impracticable, it may by order 
release the restriction in whole or in part. A release 
under this subsection may not change an endowment 
fund to a fund that is not an endowment fund. 

3. Purposes must remain charitable. A release 
under this section may not allow an institutional fund to 
be used for purposes other than the educational, reli
gious, philanthropic or charitable purposes of the institu
tion affected. 

4. Cy pres doctrine unaffected. This section does 
not limit the application of the doctrine of cy pres. 

§4108. Uniformity of application and construction 

This Act must be applied and construed as to ef
fectuate its general purpose to make uniform the laws 
with respect to the subject of this Act among those states 
that enact it. 

§4109. Application 

This Act applies to all institutional funds and en
dowment funds existing on or after the effective date of 
this Act. This Act applies to gift instruments executed 
or in effect on or after the effective date of this Act. 

Sec. 3. 18·A MRSA §3·906, sub·§(a), 11(4), as 
enacted by PL 1979, c. 540, §1, is repealed and the fol
lowing enacted in its place: 

(4) The residuary estate must be distributed in a 
manner that is equitable. 

Sec. 4. 19 MRSA §l46, as enacted by PL 1987, 
c. 302, is amended by adding at the end a new paragraph 
to read: 

This section does not apply to premarital agree
ments executed on or after October 1, 1993. 

See title page for effective date. 


