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CHAPTER 885

CHAPTER 885
H.P. 1783 - L.D. 2464

An Act to Reform the Workers’ Compensation
Act and Workers’ Compensation Insurance Laws

Emergency preamble. Whereas, Acts of the
Legislature do not become effective until 90 days after
adjournment unless enacted as emergencies; and

Whereas, the need for reform of the state work-
ers’ compensation system is widely recognized; and

Whereas, the Blue Ribbon Commission to Exam-
ine Alternatives to the Workers’ Compensation System
has been established to recommend workers’ compensa-
tion system reforms; and

Whereas, that commission has completed its study
and proposed draft legislation, which it recommends for
immediate enactment; and

Whereas, immediate enactment of workers’ com-
pensation reform legislation is necessary to protect the
interests of injured workers, businesses and insurers; and

Whereas, in the judgment of the Legislature, these
facts create an emergency within the meaning of the Con-
stitution of Maine and require the following legislation
as immediately necessary for the preservation of the pub-
lic peace, health and safety; now, therefore,

Be it enacted by the People of the State of Maine
as follows:

PART A

Sec. A-1. 2 MRSA §6, sub-§7, (A, as enacted
by PL 1985, ¢c. 372, Pt. A, §1, is repealed.

Sec. A-2, 2 MRSA §7, sub-§2, as amended by
PL 1989, c. 502, Pt. A, §5, is repealed.

Sec. A-3. 3 MRSA §927, sub-§11, B, as
amended by PL 1991, c. 801, §1 and affected by §9, is
further amended to read:

B. Independent agencies:

(1) State Civil Service Appeals Board;
(2) Maine Labor Relations Board;

(3) Workers’ Compensation €ommisston
Board;

(4) Board of Accountancy;

(5) State Board of Social Worker Licensure;
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(6) Electricians’ Examining Board;

(7) Maine Occupational Information Coor-
dinating Committee;

(8) State Employee Health Commission;

(9) Board of Counseling Professionals Li-
censure; and

(10) Board of Real Estate Appraisers.

Sec. A-4. 5 MRSA §953, as repealed and re-
placed by PL 1985, c. 601, §1, is repealed.

Sec. A-5. 5 MRSA §12004-G, sub-§35 is en-
acted to read: ) ‘

35, Workers’ Com- Lost wages 39-A MRSA
Workers’ pensation up to 8151
Compensation Board $100; ex-

penses

Sec. A-6. 5 MRSA §12004-1, sub-§§89 and
90, as enacted by PL 1987, c. 786, §5, are repealed.

Sec. A-7.39 MRSA, as amended, is repealed.
Sec. A-8. 39-A MRSA is enacted to read:
TITLE 39-A

WORKERS’ COMPENSATION

PART 1

MAINE WORKERS’ COMPENSATION ACT OF
1992

CHAPTER 1

GENERAL PROVISIONS

101. Short title
This Part may be known and cited and referred to

in proceedings and agreements under this Part as the
“Maine Workers’ Compensation Act of 1992.”

§102. Definitions

As used in this Part, unless the context otherwise
indicates, the following terms have the following mean-
ings.

1. After-tax average weekly wage, “After-tax av-
erage weekly wage” means average weekly wage, as de-
fined in subsection 4, reduced by the prorated weekly

amount that would have been paid under the Federal
Insurance Contributions Act, 26 United States Code, Sec-
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tions 3101 to 3126, state income tax and federal income
tax calculated on an annual basis, using as the number of
exemptions the disabled employee’s dependents plus the
employee, and without excess itemized deductions, Ef-
fective January 1, 1993 and each January 1st thereafter,
the applicable federal and state laws in effect on the
preceding July 1st are used in determining the after-tax
weekly wage. Each December 1st the board shall pub-
lish tables of the average weekly wage and 80% of after-
tax average weekly wage that will take effect on the fol-
lowing January 1st. These tables are conclusive for the
purpose of converting an average weekly wage into 80%
of after-tax average weekly wage,

2. Agriculture. “Agriculture” means the opera-
tion of farm premises, including:

A. The planting, cultivating, producing, growing
and harvesting of agricultural or horticultural com-
modities on those premises;

B. The raising of livestock and poultry on those
premises; or

C. Any work performed as an incident to or in
conjunction with these farm operations, including
the packing, drying and storing of these commodi-
ties for market, if these operations:

(1) _Are incident to or in conjunction with
growing and harvesting farm operations of
the same employer; and

(2) Are not provided as a service for other
farm operations or employers.

3. Agquaculture. “Aquaculture” means the com-
mercial culture or husbandry of oysters, clams, scallops,
mussels, salmon or trout.

4. Average weekly wages or average weekly wages,
earnings or salary. The term “average weekly wages” or
“average weekly wages, earnings or salary” is defined as
follows,

A. “Average weekly wages, earnings or salary” of
an injured employee means the amount that the
employee was receiving at the time of the injury
for the hours and days constituting a regular full
working week in the employment or occupation in
which the employee was engaged when injured;
except that this does not include any reasonable
and customary allowance given to the employee
by the employer for the purchase, maintenance or
use of any chainsaws or skidders used in the
employee’s occupation if that employment or oc-
cupation had continued on the part of the employer
for at least 200 full working days during the year
immediately preceding that injury. For purposes
of this paragraph, “reasonable and customary al-
lowance” is the allowance provided in a negoti-
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ated contract between the employee and the em-
ployer or, if not provided for by a negotiated con-
tract, an allowance determined by the Department
of Labor, Bureau of Employment Security. In the
case of piece workers and other employees whose
wages during that year have generally varied from
week to week, wages are averaged in accordance
with the method provided under paragraph B.

B. When the employment or occupation did not
continue pursuant to paragraph A for 200 full work-
ing days, “average weekly wages, earnings or sal-
ary” is determined by dividing the entire amount
of wages or salary earned by the injured employee
during the immediately preceding year by the total
number of weeks, any part of which the employee
worked during the same period. The week in which
employment began, if it began during the year im-
mediately preceding the injury, and the week in
which the injury occurred, together with the
amounts earned in those weeks, may not be con-
sidered in computations under this paragraph if
their inclusion would reduce the average weekly

wages, earnings or salary.

C. Notwithstanding paragraphs A and B, the av-
erage weekly wage of a seasonal worker is deter-
mined by dividing the emplovee’s total wages, earn-
ings or salary for the prior calendar year by 52.

(1) For the purposes of this paragraph, the
term “seasonal worker” does not include any
employee who is customarily employed, full
time or part time, for more than 26 weeks in
a calendar year. The employee need not be
employed by the same employer during this
period to fall within this exclusion.

(2) Notwithstanding subparagraph (1), the
term “seasonal worker” includes, but is not
limited to, any employee who is employed
directly in agriculture or in the harvesting or
initial hauling of forest products.

D. When the methods set out in paragraph A, B
or C of arriving at the average weekly wages, earn-
ings or salary of the injured employee can not rea-
sonably and fairly be applied, “average weekly
wages” means the sum, having regard to the previ-
ous wages, earnings or salary of the injured em-
ployee and of other employees of the same or most
similar class working in the same or most similar
employment in the same or a neighboring locality,
that reasonably represents the weekly earning ca-
pacity of the injured employee in the employment
in which the employee at the time of the injury
was working.

E. When the employee is employed regularly in
any week concurrently by 2 or more employers,
for one of whom the employee works at one time
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and for another of whom the employee works at
another time, the employee’s average weekly wages
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is_ wholly or partly dependent upon the earnings of the
emplovee for support at the time of the injury. The

are computed as if the wages, earnings or salary
received by the employee from all such employers

following persons are conclusively presumed to be wholly
dependent for support upon a deceased employee:

were wages, earnings or salary earned in the em-
ployment of the employer for whom the employee

was working at the time of the injury.

F. When the employer has paid the employee a
sum to cover any special expense incurred by the
employee by the nature of the employee’s employ-
ment, the sum paid is not reckoned as part of the
employee’s wages, earnings or salary.

G. The fact that an employee has suffered a previ-
ous injury or received compensation for a previous
injury does not preclude compensation for a later
injury or for death; but, in determining the com-
pensation for a later injury or death, the employee’s
average weekly wages are the sum that will rea-
sonably represent the employee’s weekly earning
capacity at the time of the later injury in the em-
ployment in which the employee was working at
that time, and are computed according to and sub-
ject to the limitations of this subsection.

H. “Average weekly wages, earnings or salary”
does not include any fringe or other benefits paid
by the employer that continue during the disabil-
ity. Any fringe or other benefit paid by the em-
ployer that does not continue during the disability
must be included for purposes of determining an
employee’s average weekly wage to the extent that
the inclusion of the fringe or other benefit will not
result in a weekly benefit amount that is greater
than 2/3 of the state average weekly wage at the

time of injury,

5. Board; board member. “Board” means the
Workers’ Compensation Board created by section 151
and includes a designee of the board. “Board member”
means any member of the board, including the chair,

6. Community, “Community” means the area
within a 75-mile radius of an employee’s residence or the
actual distance from an employee’s normal work loca-
tion to the emplovee’s residence at the time of an
employee’s injury, whichever is greater.

7._Compensation payment scheme. “Compensa-
tion payment scheme” means the procedure whereby an
employer is required to provide compensation or other
benefits under this Act to an employee. “Compensation
payment scheme” includes a decree of the board, pay-
ment under the early-pay system provided in former Title
39, section 51-B and, in case of injuries prior to January
1, 1984, an approved agreement.

8. Dependent. “Dependent” means a member of
an employee’s family or that employee’s next of kin who

A. A wife upon a husband with whom she lives,
or from whom she is living apart for a justifiable’
cause or because he has deserted her, or upon
whom she is actually dependent in any way at the
time of the injury. A wife living apart from her
husband shall produce a court order or other com-
petent evidence as to separation and actual depen-

dency;

B. A husband upon a wife with whom he lives, or
upon whom he is actually dependent in any way at
the time of the injury; and :

C. A child, including an adopted child or a step-
child, under the age of 18 years, or under the age
of 23 years if a student or over the age of 18 years
but physically or mentally incapacitated from earn-
ing, who is dependent upon the parent with whom
the dependent is living or upon whom the depen-
dent is actually dependent in any way at the time
of the injury to the parent, there being no surviv-
ing dependent parent. For the purposes of this
paragraph, “child” includes any dependent post-
humous child whose mother is not living, If there
is more than one child dependent, the compensa-
tion must be divided equally among them.

For the purposes of this paragraph, the term “stu-
dent” means a person regularly pursuing a full-
time course of study or training at an institution
that is;

(1) A school, college or university operated
or directly supported by the United States
or by any state or local government or po-
litical subdivision thereof;

(2) A school, college or university that has
been accredited by a state or by a state-
recognized or nationally recognized accred-
iting agency or body;

(3) A school, college or university not ac-
credited pursuant to subparagraph (2) but
whose credits are accepted, on transfer, for
credit on the same basis as if transferred from
an accredited institution by not fewer than 3
institutions accredited pursuant to subpara-

graph (2); or

(4) _An additional type of educational or
training institution as defined by the board,
but not after the dependent reaches the age
of 23 or has completed 4 years of education
beyond the high school level, except that,
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when the dependent’s 23rd birthday occurs
during a semester or other enrollment peri-
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11. Employee, The term “employee” is defined
as follows.

od, the dependent continues to be consid-
ered a student until the end of the semester
or other enrollment period. A child is not
deemed to have ceased to be a student dur-
ing any interim between school years if the
interim does not exceed 5 months and if the
dependent shows to the satisfaction of the
board that the dependent has a bona fide
intention of continuing to pursue a full-time
course of education or training during the
semester or other enrollment period imme-
diately following the interim or during peri-
ods of reasonable duration during which, in
the judgment of the board, the dependent is

prevented by factors beyond the dependent’s’

control from pursuing the dependent’s edu-
cation, A child is not deemed to be a stu-
dent under this Act during a period of ser-
vice in the Armed Forces of the United
States.

In all other cases, questions of total or partial depen-
dency must be determined in accordance with the fact as
the fact was at the time of the injury. If there is more
than one person wholly dependent, the compensation
must be divided equally among them and persons partly
dependent, if any, are not entitled to a part of the com-
pensation during the period in which compensation is
paid to persons wholly dependent. If there is no one
wholly dependent and more than one person who is partly
dependent, the compensation must be divided among
them according to the relative extent of their dependency.
If a dependent is an alien residing outside the United
States or outside the Dominion of Canada, the compen-
sation paid to any such dependent is 1/2 that provided in
the case of the death of an employee.

9. Dependent of another person. For purposes of
the payment or the termination of compensation under
section 215, “dependent of another person” means a
widow or widower of a deceased employee that over 1/2
of that person’s support during a calendar year was pro-
vided by the other person.

10. Design professional. “Design professional”

means:

A. An architect, professional engineer, landscape
architect, land surveyor, geologist or soil scientist
licensed to practice that profession in the State in
accordance with Title 32; or

B. Any corporation or partnership, professional
or general, that employs one or more of any of the
professionals described in paragraph A and whose
sole purpose is the rendering of professional ser-
vices practiced by any professional described in

paragraph A.

A. “Employee” includes officials of the State and
officials of counties, cities, towns, water districts
and all other quasi-public corporations of a similar
character, every duly elected or appointed execu-
tive officer of a private corporation other than a
charitable, religious, educational or other nonprofit
corporation, and every person in the service of an-
other under any contract of hire, express or im-
plied, oral or written, except:

(1) Persons engaged in maritime employ-
ment or in interstate or foreign commerce
who are within the exclusive jurisdiction of
admiralty law or the laws of the United
States;

(2) Firefighters, including volunteer
firefighters who are active members of a vol-
unteer fire association as defined in Title
30-A, section 3151; volunteer emergency
medical services persons as defined in Title
32, section 83, subsection 12; and police of-
ficers are employees within the meaning of
this Act. In computing the average weekly
wage of an injured volunteer firefighter or
volunteer emergency services person, the av-
erage weekly wage must be taken to be the
earning capacity of the injured employee in
the occupation in which the employee is regu-
larly engaged. Employers who hire workers
within this State to work outside the State
may agree with these workers that the rem-
edies under this Act are exclusive as regards
injuries received outside this State arising out
of and in the course of that employment;
and all contracts of hiring in this State, un-
less otherwise specified, are presumed to in-
clude such an agreement, Any reference to
an_employvee who has been injured must,
when the employee is dead, include the
employee’s legal representatives, dependents
and other persons to whom compensation

may be payable;

(3) Notwithstanding any other provisions of
this Act, any charitable, religious, educational
or other nonprofit corporation that may be
or may become an assenting employer un-
der this Act may cause any duly elected or
appointed executive officer to be an em-
ployee of the corporation by specifically in-
cluding the executive officer among those to
whom the corporation secures payment of
compensation in conformity with chapter 5;
and the executive officer must remain an
employee of the corporation under this Act
while such payment is so secured. With re-
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spect to any corporation that secures com-
pensation by making a contract of workers’
compensation insurance, specific inclusion of
the executive officer in the contract causes
the officer to be an employee of the corpo-
ration under this Act;

(4) Any person who, in a written statement
to the board, waives all the benefits and privi-
leges provided by the workers’ compensa-
tion laws, provided that the board has found
-that person to be a bona fide owner of at
least 20% of the outstanding voting stock of
the corporation by which that person is em-
ploved or a shareholder of the professional
corporation by which that person is employed
and that this waiver was not a prerequisite
condition to employment. For the purposes
of this subparagraph, the term “professional

corporation” has the same meaning as found
in Title 13, section 703, subsection 1.

Any person may revoke or rescind that
person’s waiver upon 30 days’ written notice
to the board and that person’s employer, The
parent, spouse or child of a person who has
made a waiver under the previous sentence
may state, in writing, that the parent, spouse
or child waives all the benefits and privileges
provided by the workers’ compensation laws
if the board finds that the waiver is not a
prerequisite condition to employment and if
the parent, spouse or child is employed by
the same corporation that employs the per-
son who has made the first waiver;

(5) _The parent, spouse or child of a sole
proprietor who is employed by that sole pro-
prietor or the parent, spouse or child of a
partner who is employed by the partnership
of that partner may state, in writing, that the
parent, spouse or child waives all the ben-
efits and privileges provided by the workers’
compensation laws if the board finds that
the waiver is not a prerequisite condition to

employment;

(6) Employees of an agricultural employer
when harvesting 150 cords of wood or less
each year from farm wood lots, provided that
the employer is covered under an employer’s
liability insurance policy as required in sub-
section 17;

{7)_An independent contractor; or

(8) Except as otherwise provided in section
401, if a person employs an independent con-
tractor, any employee of the independent
contractor is not considered an employee of
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that person for the purposes of this Act, The
person who employs an independent contrac-.
tor is not responsible for providing workers’
compensation insurance covering the pay-
ment_of compensation and benefits to the
employees of the independent contractor.
An insurance company may not charge a pre-
mium to any person for any employee ex-
cluded by this subparagraph.

B. “Employee” includes, if the person elects to be
personally covered by this Title, any. person who
regularly operates a business or practices a trade,
profession or occupation, whether individually or
in partnership or association with other persons,
whether or not the person hires employees. Such
a person shall elect personal coverage by insuring
and keeping insured the payment of compensation
and other benefits under a workers’ compensation
insurance policy. The insurance policy must clearly
indicate the intention of the parties to provide cov-
erage for the person electing to be personally cov-
ered. The insurance company shall file with the
board notice, in such form as the board approves,
of the issuance of any workers’ compensation poli-
¢y to a person electing personal coverage. That
insurance may not be cancelled within the time
limited in that policy for its expiration until at least
30 days after mailing a notice of the cancellation
of that insurance to the board and the person elect-
ing personal coverage. In the event that the per-
son electing personal coverage has obtained a work-
ers’ compensation insurance policy from another
insurance company, and that insurance becomes
effective prior to the expiration of the 30 days,
cancellation is effective as of the effective date of
the other insurance. The Superintendent of Insur-
ance is authorized to review for approval, at the
superintendent’s discretion, an appropriate classi-
fication for this class of persons and a reasonable
rate.

C. “Employee” does not include any person who
is otherwise an employee, if the person is injured
as a result of the person’s voluntary participation
in_an_employer-sponsored athletic event or an
employer-sponsored athletic team,

D. “Employee” does not include a real estate bro-
ker or salesperson whose services are performed
for remuneration solely by way of commission if
the broker or salesperson has signed a contract
with the agency indicating the existence of an in-
dependent contractor relationship.

E. “Employee” does not include any person who
is a sentenced prisoner in actual execution of a
term of incarceration imposed in this State or any
other jurisdiction for a criminal offense, except in
relation to compensable injuries suffered by the
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prisoner during incarceration and while the pris-
oner is:

(1) A prisoner in a county jail under final
sentence of 72 hours or less and is assigned
to work outside of the county jail;

(2) Employed by a private employer;

(3) Participating in a work release program;

(4)_Sentenced to imprisonment with_inten-
sive supervision under Title 17-A, section
1261; or

(5) Emploved in a program established un-
der a certification issued by the United States
Department of Justice under 18 United States
Code, Section 1761,

12. Employer. The term “employer” includes:

A. Private employers;

B. The State;

C. Counties:

D. Cities;

E. Towns;

F. Water districts and all other quasi-public cor-
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C. Whether or not the person has an obligation to
furnish any necessary tools, supplies and materials;

D. Whether or not the person has the right to
control the progress of the work, except as to final
results;

E. Whether or not the work is part of the regular
business of the employer;

F. Whether or not the person’s business or occu-
pation is typically of an independent nature;

G. The amount of time for which the person is
employed; and

H. The method of payment, whether by time or
by job.

In applying these factors, the board may not give any
particular factor a greater weight than any other factor,
nor may the existence or absence of any one factor be
decisive. The board shall consider the totality of the
relationship in determining whether an employer exer-
cises essential control or superintendence of the person.

14, Insurance company. “Insurance company”
means any casualty insurance company or association
authorized to do business in this State that may issue
policies conforming to subsection 19 and includes the
Maine Employers’ Mutual Insurance Company. When-
ever in this Act relating to procedure the words “insur-
ance company” or “insurer” are used they apply only to

porations of a similar nature;

G. Municipal school committees;

H. Union school committees; and

1. Design professionals.

If the emplover is insured, “employer” includes the in-

cases in which the employer has secured the payment of
compensation and other benefits by insuring such pay-
ment under a workers’ compensation insurance policy,
instead of furnishing satisfactory proof of the employer’s
ability to pay compensation and benefits directly to the
employer’s employees.

An insurance carrier may not be qualified to issue a work-
ers’ compensation insurance policy covering any employ-

surer, self-insurer or group self-insurer unless the con-

ees working in this State unless it has and continuously

trary intent is apparent from the context or is inconsist-

maintains an employee or claims agent within this State

ent with the purposes of this Act.

13. Independent contractor. “Independent con-

empowered to investigate claims arising under this chap-
ter; sign agreements for the payment of compensation as
provided by this chapter; and issue drafts or checks in

tractor” means a person who performs services for an-

payment of obligations arising under this chapter in

other under contract, but who is not under the essential

amounts of at least $1,000.

control or superintendence of the other person while per-
forming those services. In determining whether such a
relationship exists, the board shall consider the following

15. Maximum medical improvement. “Maximum
medical improvement” means the date after which fur-

factors:

A. Whether or not a contract exists for the person

ther recovery and further restoration of function can no
longer be reasonably anticipated, based upon reasonable
medical probability.

to perform a certain piece or kind of work at a

fixed price;

B. Whether or not the person employs assistants

16. Permanent impairment., “Permanent impair-
ment” means any anatomic or functional abnormality or
loss existing after the date of maximum medical improve-

with the right to supervise their activities;

ment that results from the injury.
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17. Private employer. “Private employer” includes
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These exemptions also apply to occupational diseases

corporations, including professional corporations, part-

sustained by an employee or for death resulting from

nerships and natural persons. Any agricultural employer

those diseases. These exemptions do not apply to an

otherwise included under this Act is not included when

illegally employed minor as described in section 408, sub-

harvesting 150 cords of wood or less each year from farm

section 2.

wood lots, provided that, in order to qualify for this ex-
emption, the employer must be covered by an employer’s
liability insurance policy with total limits of not less than

A design professional acting within the course and
scope of providing professional services during the con-

$25,000 and medical payment coverage of not less than

struction, erection or installation of any project or a de-

$1.,000.

18. Representatives. “Representatives” includes

sign professional’s employee who is acting within the
course and scope of assisting or representing the design
professional in the performance of design professional

executors and administrators.
.

19. Workers’ compensation insurance policy.

services on or adjacent to the site of the project’s con-
struction, erection or installation is immune from liabili-
ty for any personal injury or death occurring at or adja-

“Workers’ compensation insurance policy” means a poli-

cent to such a site, if compensation is paid to the injured

¢y in such form as the Superintendent of Insurance ap-

person or decedent’s representative for the injury or death

proves, issued by any stock or mutual casualty insurance

under this Act, and the design professional has no duty

company or association that may now or hereafter be

under a written contract to assume responsibility for con-

authorized to do business in this State, which in sub-

struction site safety. The immunity provided by this sec-

stance and effect guarantees the payment of the com-

tion to any design professional does not apply to the

pensation, medical benefits and expenses of burial pro-

negligent preparation of design plans and technical speci-

vided for, in such installment, at such time or times, and

fications. Except as provided by this section, any waiver,

to such person or persons and upon such conditions as in

oral or written, express or implied, of the design

this Act provided. Whenever a copy of a policy is filed,

professional’s immunity granted by this section is void

a copy certified by the Superintendent of Insurance is

and unenforceable as a matter of law.

admissible as evidence in _any legal proceeding wherein
the original would be admissible,

§103. Common-law defenses lost

In an action to recover damages for personal inju-

§105, Predetermination of independent contractor
status

1. Predetermination permitted. A worker, an em-
ployer or a workers’ compensation insurance carrier, or

any together, may apply to the Department of Labor for

ries sustained by an employee arising out of and in the
course of the emplovee’s employment, or for death re-

a predetermination of whether the status of an individu-

sulting from such injuries, it is not a defense to an em-

al worker, group of workers or a job classification associ-

ployer, except as hereinafter specified:

1. Employee negligent. That the employee was
negligent;

2. Fellow employee negligent, That the injury was
caused by the negligence of a fellow employee; or

3. Employee assumed risk. That the employee has
assumed the risk of the injury.

§104. Applicability to certain actions and employers;
exemptions

An employer who has secured the payment of com-

ated with the employer is that of an employee or an
independent contractor. ‘

A. The predetermination by the Department of
Labor creates a rebuttable presumption that the
determination is correct in any later claim for ben-
efits under this Act.

B. Nothing in this section requires a worker, an
employer or a workers’ compensation insurance
carrier to request predetermination.

2. Premium adjustment. If it is determined that a
predetermination does not withstand board or judicial
scrutiny when raised in a subsequent workers’ compen-

pensation in conformity with sections 401 to 407 is ex-

sation claim, then, depending on the final outcome of

empt from civil actions, either at common law or under

that subsequent proceeding, either the workers’ compen-

sections 901 to 908, Title 14, sections 8101 to 8118, and

sation insurance carrier shall return excess premium col-

Title 18-A, section 2-804, involving personal injuries sus-

lected or the employer shall remit premium subsequently

tained by an employee arising out of and in the course of

due in order to put the parties in the same position as if

employment, or for death resulting from those injuries.

the final outcome under the contested claim were prede-

These exemptions from liability apply to all employees,
supervisors, officers and directors of the employer for
any personal injuries arising out of and in the course of
employment, or for death resulting from those injuries,

termined correctly.

3. Predetermination submission. A party may sub-
mit, on forms approved by the Department of Labor, a

10
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request for predetermination regarding the status of a

CHAPTER 885

force liability in its own name or in the name of the

person or job description as an employee or indepen-

injured party, the accounting for the proceeds to be made

dent contractor. The status requested by a party is

on the basis provided.

deemed to have been approved if the Department of
Labor does not deny or take other appropriate action on
the submission within 14 days.

4. Hearing, A hearing, if requested by a party

If the employee or the employee’s beneficiary re-
covers damages from a 3rd person, the employee shall
repay to the employer, out of the recovery against the
3rd person, the benefits paid by the employer under this

within 10 days of the Department of Labor’s decision on

Act, less the employer’s proportionate share of cost of

a petition, must be conducted under the Maine Adminis-~

collection, including reasonable attorney’s fees.

trative Procedure Act,

5. Certificate. The Department of Labor shall

If the employer recovers from a 3rd person dam-
ages in excess of the compensation and benefits paid or

provide the petitioning party a certified copy of the deci-

for which the employer has become liable, then any ex-

sion regarding predetermination that is to be used as

cess must be paid to the injured employee, less a propor-

evidence at a later hearing on benefits.

6. Rulemaking. The Commissioner of Labor is
authorized to adopt reasonable rules pursuant to the

tionate share of the expenses and cost of actions or col-
lection, including reasonable attorney’s fees. Settlement
of any such subrogation claims and the distribution of
the proceeds therefrom must have the approval of the

Maine Administrative Procedure Act to implement the

court in which the subrogation action is pending or to

intent of this section, which is to afford speedy and equi-

which it is returnable; or if not in suit, of the board,

table predetermination of employee and independent con-
tractor status.

§106. Invalidity of waiver of rights; claims not assignable

When the court in which the subrogation action is pend-
ing or to which it is returnable is in vacation, the judge of
the court, or, if the action is pending in or returnable to
the Superior Court, any Justice of the Superior Court

No agreement by an employee, unless approved

has the power to approve the settlement of the action
and the distribution of the proceeds therefrom. The ben-

by the board or by the Commissioner of Labor, to waive

eficiary is entitled to reasonable notice and the opportu-

the employee’s rights to compensation under this Act is

nity to be present in person or by counsel at the ap-

valid, No claims for compensation under this Act are

proval proceeding,

assignable or subject to attachment or liable in any way
for debt, except for the enforcement of a current support

§108. Preference of claims

obligation or support arrears pursuant to Title 19, chap-
ter 7, subchapter V or Title 19, chapter 14-A, or for
reimbursement of general assistance pursuant to Title

A claim for compensation under this Act and any
compensation payment scheme are entitled to a prefer-

22, section 4318.

§107. Liability of 3rd' persons; election of employee;

ence over the unsecured debts of the employer to the
same amount as the wages of labor are preferred by the
laws of this State. Nothing in this section may be con-

subrogation

When an injury or death for which compensation
or medical benefits are payable under this Act is sus-

strued as impairing any lien that the employee may have
acquired. -

§109. Compilation of claims information

tained under circumstances creating in some person other
than the employer a legal liability to pay damages, the
injured employee may, at the employee’s option, either

A person or entity may not compile for the pur-
pose of distribution and sale listings of employee names

claim the compensation and benefits or obtain damages

and information regarding their claims with the board.

from or proceed at law against that other person to re-
cover damages.

If the injured employee elects to claim compensa-

Any person or entity found by the board to have vio-
lated this section is subject to the remedy provision of
the Maine Human Rights Act, Title 5, sections 4613 and
4614,

tion and benefits under this Act, any employer having
paid the compensation or benefits or having become li-

§110. Collective bargaining

able for compensation or benefits under any compensa-
tion payment scheme has a lien for the value of compen-
sation paid on any damages subsequently recovered

1. Permitted options. Subject to the limitation of
subsection 2, the board shall recognize as valid and bind-

against the 3rd person liable for the injury. If the em-

ing a provision in a collective bargaining agreement be-

ployee or the employee’s beneficiary fails to pursue the

tween an employer and a recognized bargaining agent

remedy against the 3rd party within 30 days after written

establishing any of the following:

demand by the emplover, the emplover is subrogated to
the rights of the injured employee and is entitled to en-

1
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A. Alternative dispute resolution systems that may
include, but are not limited to, mediation or bind-

PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

labor. _ All management representatives must be ap-
pointed from a list provided by the Maine Chamber of

ing arbitration or the use of mediation and binding

Commerce and Industry or other bona fide organization

arbitration,;

B. Preferred provider systems for the delivery of
health care services or treatment;

C. The use of a designated or limited list of inde-

or association of employers. All labor representatives
must be from a list provided by the Executive Board of
the Maine AFL-CIO or other bona fide labor organiza-
tion or association of employees representing at least
10% of the Maine work force. Any list submitted to the
Governor must have at least 4 times the number of names

pendent medical examiners;

D. Light-duty, modified job or return-to-work pro-
rams;

E. Vocational rehabilitation or retraining pro-
grams; or

F. A 24-hour coverage program.

2. Limitation. An agreement pursuant to subsec-

as there are vacancies for the group represented by the
vacancies.

A member of the board is not liable in a civil action for
any act performed in good faith in the execution of du-
ties as a board member.

A member of the board may not be a lobbyist required
to be registered with the Secretary of State, a service
provider to the workers’ compensation system or a rep-
resentative of a service provider to the workers’ com-

tion 1 may not diminish an employee’s entitlement to
benefits guaranteed by this Act. Any agreement in vio-

lation of this subsection is null and void.

§111. Alternative programs

After consultation with the Superintendent of In-

pensation system.

Members of the board hold office for staggered terms of
4 years, except for the initial members of the board. The
terms of one member representing management and one
member representing labor expire February 1st of each
year. A member may not serve for more than 2 full

surance, the board may approve an agreement entered

terms.

into between an employer and some or all of the
employer’s employees to secure the payment of compen-

The Governor shall initially designate one member rep-

sation and benefits through an alternative program that

resenting management and one member representing la-

is different from but not less than the compensation and

bor for terms expiring February 1, 1994: one member

benefits provided by this Act. The alternative program

representing management and one member representing

may not be approved by the board unless it provides for

labor for terms expiring February 1, 1995; one member

compensation and benefits in addition to those required

representing management and one member representing

by this Act and unless it is for a fixed period of time.

CHAPTER 3

WORKERS’ COMPENSATION BOARD

§151. Workers’ Compensation Board

1. Board established. Pursuant to Title 5, section

labor for terms expiring February 1, 1996; and one mem-
ber representing management and one member repre-
senting labor for terms expiring February 1, 1997,

2. Removal. Board members hold office for the
terms provided, unless removed, and until their succes-
sors are appointed and qualified. They must be sworn
and may be removed by the Governor for inefficiency,
willful neglect of duty or malfeasance in office, but only

12004-G, subsection 35, the Workers’ Compensation

with the review and concurrence of the joint standing

Board is established as an independent board composed

committee of the Legislature having jurisdiction over state

of 8 members. The members of the board must be ap-

and local government matters upon hearing in executive

pointed by the Governor within 30 days after a new board

session or by impeachment, Before removing a board

member is authorized or a vacancy occurs, subject to

member, the Governor shall notify the President of the

review by the joint standing committee of the Legisla-

Senate and the Speaker of the House of Representatives

ture having jurisdiction over state and local government

of the removal and the reasons for the removal.

matters and confirmation by the Legislature. Notwith-
standing the provisions of Title 3, section 151, the desig-
nated committee shall complete its review of the appoint-

3. Vacancies. If a vacancy occurs during a term of
a member, the Governor shall appoint a replacement to

ments of the Governor within 15 days of the Governor’s

fill the unexpired part of the term. The replacement must

written notice of appointment and the vote of the Legis-

be from the group represented by the member being

lature must be taken no later than 7 days after the vote

replaced. In case the office of chair becomes vacant, the

of the designated committee,

Four members of the board must be representatives of

board member who has served for the longest period of
time shall act as chair until the Governor makes an ap-
pointment to fill the vacancy.

management and 4 members must be representatives of
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4. Chair, The board shall annually elect one of its

CHAPTER 885

legitimate research purposes while protecting individual

members to serve as chair for a one-year term expiring

confidentialjty.

February 1st each vear. The term as chair of the first
member elected to that position expires February 1, 1994,
The chair must alternate between management and la-

3. Employment of executive director. The board
shall employ an executive director who shall conduct the

bor members. The chair may vote on all matters before

day-to-day operations of the board in accordance with

the board.

5. Voting requirements. The board may take ac-

policies established by the board and otherwise imple-
ment board policy. Except as otherwise provided, the
executive director shall, at the direction of the board,

tion only by majority vote of its membership. Decisions
regarding the employment of an executive director and

hire personnel as necessary to administer this Act, sub-
ject to the Civil Service Law. The executive director is

the appointment and retention of hearing officers re-

an unclassified employee serving at the pleasure of the

quire the affirmative votes of at least 2 board members

board.

representing management and at least 2 board members
representing labor.

6. Salary; expenses. A board member is entitled

4. Employment of general counsel. The board
shall employ a general counsel, who is the legal adviser
to the board and who shall perform such other duties as

to a per diem of $100 per day. Members of the board

may be assigned by the board, and assistants as neces-

receive their actual, necessary, cash expenses while on

sary, The general counsel and assistants to the general

official business of the board.

7. Leave of absence. An employer may not termi-

counsel are unclassified employees, serve at the pleasure
of the board and are not subject to the Civil Service
Law.

nate the employment of an employee who is appointed
as a member of the board because of the exercise by the
employee of duties required as a board member. The

5. Employment of and contracts with hearing of-
ficers and mediators, The board shall obtain the services

member is entitled to a leave of absence from employ-
ment for the period of time required to perform the du-

of persons qualified by background and training to serve
as hearing officers, who are authorized to take action

ties of a board member. During the leave of absence,

and enter orders consistent with this Act in all cases

the member may not be subjected to loss of time, vaca-

assigned to them by the board, and mediators. In the

tion time, or benefits of employment, excluding salary,

exercise of its discretion, the board may obtain the ser-

8. Headquarters; regional offices. The board must

vices of hearing officers and mediators by either of the 2
following methods: ‘

have its central office in the Augusta area and such dis-
trict offices as it may choose to establish, The board
may hold sessions at any place within the State.

9. Seal. The board must have a seal bearing the
words “Workers’ Compensation Board of Maine,”

§152. Authority of board; administration

1. General responsibility. The board has general
supervision over the administration of this Act and re-
sponsibility for the efficient and effective management
of the board and its employees.

2. Rules. Subiject to any applicable requirements
of the Maine Administrative Procedure Act, the board
shall adopt rules to accomplish the purposes of this Act.
Those rules may define terms, prescribe forms and make
suitable orders of procedure to ensure the speedy, effi-

A. The board may contract for the services of
hearing officers and mediators, in which case they
must be paid reasonable per diem fees for their
services plus reimbursement of their actual, neces-
sary and reasonable expenses incurred in the per-
formance of their duties, consistent with policies
established by the board; or

B. The board may employ hearing officers and
mediators to serve at the pleasure of the board
and who are not subject to the Civil Service Law.
They are entitled to receive reimbursement of their
actual, necessary and reasonable expenses incurred
in the performance of their duties, consistent with
policies established by the board.

6. Hiring of personnel. The board shall appoint
the directors of the bureaus and divisions of the board

cient, just and inexpensive disposition of all proceedings

and their deputies and assistants, who are unclassified

under this Act.

The board shall adopt rules establishing a policy and
procedures to safeguard the confidentiality of the records

of the former Workers’ Compensation Commission and
the Workers’ Compensation Board pertaining to individ-

employees, serve at the pleasure of the board and are
not subject to the Civil Service Law,

7. Powers and duties of board. The board has all
powers as are necessary to carry out its functions under
the law, The board may delegate any powers and duties

ual injured emplovees. The policy must make records

as necessary,

available on a need-to-know basis only and must include

13
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8. Conflict of interest. Each member of the board
and each employee, contractor, agent or other repre-

PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

3, Construction, In interpreting this Act, the board
shall construe it so as to ensure_the efficient delivery of

sentative of the board are “executive employees” for pur-

compensation to injured employees at a reasonable cost

poses of Title 5, section 18 and are subject to the limita-

to emplovers. All workers’ compensation cases must be

tions of that section. In addition, Title 17, section 3104 is

decided on their merits and the rule of liberal construc-

applicable, in accordance with its provisions, to all such

tion does not apply. Accordingly, this Act is not to be

representatives of the board.

given a construction in favor of the employee, nor are
the rights and interests of the employer to be favored
over those of the employee.

9. Accepting gifts, grants or donations. The board
may accept gifts, grants or donations for the use of the
board as provided by rules adopted by the board,

10. Case administration. The board shall assume

4. Information. The board shall require the em-
ployee, employer or insurer to provide it with any infor-
mation it reasonably determines necessary to monitor

an active and forceful role in the administration of this
Act to ensure that the system operates efficiently and

cases, including, but not limited to, preinjury and
postinjury wage statements.

with maximum benefit to both employers and employ-
ees. It shall continually monitor individual cases to en-
sure that benefits are provided in accordance with this

5. Abuse investigation unit. The board shall pro-
vide adequate funding for an abuse investigation unit.

Act,

11. Recommending legislative change. The board
shall consider and recommend to the Legislature changes
in this Act. Recommended changes must be forwarded
to the Legislature on or before December 1st of each
even-numbered year.

12. Adyvisory committees., The board may appoint
advisory committees as it determines necessary to assist
the board in matters that arise under this Act. Advisory
committee members are not entitled to compensation
but may be reimbursed for travel and reasonable ex-
penses as determined by the board.

13. Budget. The board shall administer its bud-
get, with the assistance of the executive director.

§153. Board actions

In addition to other actions required of or permit-
ted the board under this Act, the board shall perform
the actions required by this section to ensure just and
efficient administration of claims.

1. Monitor payments. The board shall monitor
cases to ensure that:

A. Payments are initiated within the time limits
established in section 205; and

B. Payments to the employee provide the full
amount of compensation to which the employee is
entitled and are properly indicated on the memo-
randum of payment.

2. Troubleshooter program. The board shall es-
tablish a troubleshooter program to provide information
and assistance to participants in the workers’ compensa-
tion system. The troubleshooter may meet or otherwise
communicate with employees, employers, insurance car-

A. The board shall, subject to the Civil Service
Law, appoint at least 2 abuse investigators who

must be qualified by experience and training to
perform their duties.

B. The unit shall, at the direction of the board,
investigate all complaints or allegations of fraud,
illegal or improper conduct or violation of this Act
or rules of the board relating to workers’ compen-
sation insurance, benefits or programs, including
those acts by employers, employees or insurers.
All records, correspondence and reports of inves-
tigation in connection with actual or alleged fraud,
illegal or improper conduct or violation of this Act
or rules of the board and all records, correspon-
dence and reports of criminal prosecution or civil
action are confidential. The confidential nature of
any such record, correspondence or report does
not limit or affect the use of those materials in any
prosecution or action.

C. Each employer or employee and each state,
county, municipal or quasi-governmental agency
shall cooperate fully with the unit and provide any
information requested by it. '

D. The unit shall report all its findings to the
board.

E. Whenever the board determines that a fraud,
attempted fraud or violation of this Act or rules of
the board may have occurred, the board shall re-
port in writing allinformation concerning it to the
Attorney General or the Attorney General’s del-
egate for appropriate action, including a civil ac-

tion for recovery of funds and criminal prosecu-
tion by the Attorney General.

6. Mediation. The board shall establish a media-
tion program to provide mediation services to parties to

riers and health care providers in order to prevent or

workers’ compensation cases.

informally resolve disputes.




PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

7. Investigation. The board may, when the inter-
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to legislative approval and allocation in the same man-

ests of any of the parties or when the administration of

ner as appropriations are made from the General Fund,

this Act demands, appoint a person to make a full inves-

The joint standing committee of the Legislature having

tigation of the circumstances surrounding any industrial

jurisdiction over appropriations and financial affairs shall

injury or any matter connected to an industrial injury, or

approve the allocation.

conduct an audit pursuant to section 359 and report the
same without delay to the board.

8. Impairment guidelines. The following provi-

3. Assessment on workers’ compensation insur-
ers. Every insurance company or association authorized
to write workers’ compensation insurance in this State

sions apply regarding impairment guidelines.

A. In order to reduce litigation and establish more

shall, for the purpose of providing partial support and
maintenance of the board, pay an assessment on all gross
direct premiums written, whether in cash or in notes ab-

certainty and uniformity in the rating of perma-

solutely payable on contracts written on risks located or

nent impairment, the board shall establish by rule

resident in the State for workers’ compensation insur-

a schedule for determining the existence and de-

ance, less return premiums and less all dividends paid to

gree of permanent impairment based upon medi-

policy holders,

cally or scientifically demonstrable findings. The
schedule must be based on generally accepted
medical standards for determining impairment and

4. Assessment on self-insured employers. Every
self-insured employer approved pursuant to section 403

may incorporate all or part of any one or more

shall, for the purpose of providing partial support and

generally accepted schedules used for that purpose,

maintenance of the board, pay an assessment on aggre-

such as the American Medical Association’s

gate benefits paid by each member pursuant to section

“Guides to the Evaluation of Permanent Impair-

404, subsection 4.

ment.” Pending the adoption of a permanent
schedule, “Guides to the Evaluation of Permanent
Impairment,” 3rd edition, copyright 1990, by the

5. Amounts of premimms and losses. The Bureau
of Insurance shall provide to the board the amounts of

American Medical Association, is the temporary

gross direct workers’ compensation premiums written by

schedule and must be used for the purposes of this

each insurance carrier and the amounts of aggregate ben-

subsection.

B. The board shall collect and analyze data from
Maine cases, studies from other states and gener-
ally accepted medical guidelines for occupational

efits paid by each self-insurer and group self-insurer on
or before August 1st of each year.

6. Assessment levied. The assessments levied un-
der this section may not produce more than $6,000,000

impairment to examine the feasibility and desir-

in revenues annually beginning in the 1993-94 fisca] year.

ability of establishing an objectively ascertainable

The board shall determine the assessments prior to March

functional capacity standard to be used for deter-

1st and shall assess each insurance company or associa-

mining eligibility for benefits under this Act con-

tion and self-insured emplover its pro rata share for ex-

sistent with section 213, subsection 2.

§154. Dedicated fund; assessment on workers’

compensation insurers and self-insured
employers

The Workers’ Compensation Board Administra-
tive Fund is established to accomplish the purposes of

penditures during the fiscal year beginning July 1st, Each
insurance company or association and self-insured em-
ployer shall pay the assessment on or before June 1st,

7. Insurance company or association collections.
Insurance companies or associations shall bill and collect
assessments under this section on insured employers.
Such assessments must be separately stated amounts on

this Act. All income generated pursuant to this section

all premium notices and may not be reported as premi-

must be recorded on the books of the State in a separate

ums for any tax or regulatory purpose or for the purpose

account and deposited with the Treasurer of State and

of any other law,

be credited to the Workers’ Compensation Board Ad-
ministrative Fund.

1. Use of fund. All money credited to the Work-

8. Violations. Any insurance company, associa-
tion or self-insured employer subject to this section that
willfully fails to pay an assessment in accordance with

ers’ Compensation Board Administrative Fund must be
used to support the activities of the board and for no

this section commits a civil violation for which a forfeit-
ure of not more than $500 may be adjudged for each day

other purpose. Any balance remaining continues from

following the due date for which payment is not made,

year to year as a fund available for the purposes set out
in this section and for no other purpose.

2. Expenditures. Expenditures from the Workers’

9. Deposit of funds; investment. All revenues
derived from assessments levied against insurance com-
panies, associations and self-insured employers described

Compensation Board Administrative Fund are subject

in this section must be reported and paid to the Trea-

15
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surer of State and credited to the Workers’ Compensa-
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physical condition, any resulting disability is compensable

tion Board Administrative Fund. The Treasurer of State
may invest the funds in accordance with state law. All

only if contributed to by the employment in a significant
manner.

interest must be paid to the fund.

CHAPTER 5

COMPENSATION AND SERVICES

§201. Entitlement to compensation and services
generally

1. Entitlement, If an employee who has not given
notice of a claim of common law or statutory rights of
action, or who has given the notice and has waived the

5. Subsequent nonwork injuries. If an employee
suffers a nonwork-related injury or disease that is not
causally connected to a previous compensable injury, the
subsequent nonwork-related injury or disease is not
compensable under this Act.

§202. Injury or death due to willful intention or
intoxication

Compensation or other benefits are not allowed
for the injury or death of an employee when it is proved

claim or rights, as provided in section 301, receives a

that the injury or death was occasioned by the employee’s

personal injury arising out of and in the course of em- °

willfu] intention to bring about the injury or death of the

ployment or is disabled by occupational disease, the em-

employee or of another, or that the injury or death re-

ployee must be paid compensation and furnished medi-

sulted from the employee’s intoxication while on duty.

cal and other services by the employer who has assented

This provision as to intoxication does not apply if the

to become subject to this Act.

2, Injury while participating in rideshare programs.
An emplovee injured while participating in a private,
group or employer-sponsored car pool, van pool, com-

employer knew at the time of the injury that the em-
ployee was intoxicated or that the employee was in the

habit at that time of becoming intoxicated while on duty.

§203. Incarceration of employee

muter bus service or other rideshare program, having as
its sole purpose the mass transportation of employees to
and from work, for the purposes of this Act, may not be

1. Compensation while incarcerated. Compensa-
tion for incapacity under section 212 or 213 may not be

deemed to have received personal injury arising out of

paid to any person during any period in which that per-

or in the course of employment. Nothing in the forego-

son is a sentenced prisoner in actual execution of a term

ing may be held to deny benefits under this Act to em-

of incarceration imposed in this State or any other juris-

ployees such as drivers, mechanics and others who re-

diction for a criminal offense, except in relation to

ceive remuneration for their participation in the rideshare

compensable injuries suffered during incarceration and

programs.

3. Mental injury caused by mental stress. Mental
injury resulting from work-related stress does not arise
out of and in the course of employment unless it is dem-
onstrated by clear and convincing evidence that;

A, The work stress was extraordinary and unusual
in comparison to pressures and tensions experi-
enced by the average employee; and

B. The work stress, and not some other source of
stress, was the predominant cause of the mental

injury.

The amount of work stress must be measured by objec-

while the prisoner is:

A. Employed by a private employer;

B. Participating in a work release program;

C. Sentenced to imprisonment with intensive su-
pervision under Title 17-A, section 1261; or

D. Employed in a program established under a
certification issued by the United States Depart-
ment of Justice under 18 United States Code, Sec-
tion 1761.

2. Compensation forfeited. All compensation that
is not payable under subsection 1 is forfeited.

tive standards and actual events rather than any
misperceptions by the employee,

A mental injury is not considered to arise out of and in
the course of employment if it results from any discipli-

§204. Waiting period; when compensation payable

Compensation for incapacity to work is not pay-
able for the first 7 days of incapacity, except that

nary action, work evaluation, job transfer, layoff, demo-

firefighters must receive compensation from the date of

tion, termination or any similar action, taken in good

incapacity. In case incapacity continues for more than

faith by the employer.

4. Preexisting condition. If a work-related injury
aggravates, accelerates or combines with a preexisting

16

14 days, compensation is allowed from the date of inca-
pacity.
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205. Benefit payment

1. Prompt and direct payment. Compensation
under this Act must be paid promptly and directly to the
person entitled to that compensation at the employee’s
mailing address, or where the employee designates, with-
out an award, except in cases when there is an ongoing

dispute.

2. Time for payment, The first payment of com-
pensation for incapacity under section 212 or 213 is due
and payable within 14 days after the employer has notice
or knowledge of the injury or death, on which date all

CHAPTER 885

A. The names of the employee, employer and
insurance carrier;

B. The date of the injury;

C. The names of the employee’s other employers,
if any, or a statement that there is no multiple
employment, if that is the case; and

D. The initial weekly compensation rate.

8. Information. If the employer is making com-
pensation payments under this section, the employer shall

compensation then accrued must be paid. Subsequent

file with the board a statement of the employee’s aver-

incapacity payments must be made weekly and in a timely

age weekly wages, as defined in section 2, subsection 4

fashion. Every insurance carrier, self-insured and group

within 30 days after the initial payment, together with a

self-insurer shall keep a record of all payments made

wage statement or wage statements in the case of mul-

under this Act and of the time and manner of making
the payments and shall furnish reports, based upon these

tiple employment. A copy of this information must be
mailed to the person receiving payments. When the only

records, to the board as it may reasonably require,

3. Penalty for delay. When there is not an ongo-
ing dispute, if weekly compensation benefits or accrued
weekly benefits are not paid within 30 days after becom-

compensation claimed or payable is for medical services,
wage statements need not be submitted.

9. Discontinuance or reduction of payments. The
employer, insurer or group self-insurer may discontinue

ing due and payable, $50 per day must be added and

or reduce benefits according to this subsection.

paid to the worker for each day over 30 days in which
the benefits are not paid. Not more than $1,500 in total
may be added pursuant to this subsection. For purposes
of ratemaking, daily charges paid under this subsection
do not constitute elements of loss.

4. Payment of medical bills. When there is no
ongoing dispute, if medical bills are not paid within 30
days after the carrier has received notice of nonpayment
by certified mail, $50 or the amount of the bill due, which-
ever is less, must be added and paid to the Workers’
Compensation Board Administrative Fund for each day
over 30 days in which the medical bills are not paid. Not
more than $1,500 in total may be added pursuant to this
subsection.

5. Employer failure to provide notice. An em-
ployer who has notice or knowledge of the disability or
death and fails to give notice to the carrier shall pay the
penalty provided for in subsection 3 for the period dur-
ing which the employer failed to notify the carrier.

6. Interest. When weekly compensation is paid
pursuant to an award, interest on the compensation must
be paid at the rate of 10% per annum from the date each
payment was due, until paid.

7. Memorandum of payment. Upon making the
first payment of compensation for incapacity or upon
making a payment of compensation for impairment, the
emplover shall immediately forward to the board a memo-
randum of payment on forms prescribed by the board.
This_information must include, at a minimum, the fol-

lowing;
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A. If the employee has returned to work with or
has received an increase in pay from an employer
that is paying compensation under this Act, that
emplovyer or that employer’s insurer or group self-
insurer may discontinue or reduce payments to the

employee.

B. In all circumstances other than the return to
work or increase in pay of the employee under
paragraph A, if the employer, insurer or group self-
insurer determines that the employee is not eli-
gible for compensation under this Act, the em-
ployer, insurer or group self-insurer may discon-
tinue or reduce benefits only in accordance with

this paragraph.

(1) If no order or award of compensation or
compensation scheme has been entered, the
employer, insurer or group self-insurer may
discontinue or reduce benefits by sending a
certificate by certified mail to the employee
and to the board, together with any informa-
tion on which the emplover, insurer or group
self-insurer relied to support the discontinu-
ance or reduction. The employer may dis-
continue or reduce benefits no earlier than
21 days from the date the certificate was
mailed to the employee. The certificate must
advise the employee of the date when the
employee’s benefits will be discontinued or
reduced, as well as other information as pre-
scribed by the board, including the
employee’s appeal rights.
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(2) If an order or award of compensation or
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vider. The employer may file a petition objecting to the

compensation scheme has been entered, the

named health care provider selected by the employee

employer, insurer or group self-insurer shall

and setting forth reasons for the objection. The issue of

petition the board for an order to reduce or

the health care provider must be set for mediation pur-

discontinue benefits and may not reduce or

suant to section 313, If the objection is not resolved

discontinue benefits until the matter has been

through mediation, after notice to all parties and a prompt

finally resolved through the dispute resolu-

hearing by a hearing officer, the hearing officer may or-

tion procedures of this Act, any appeal pro-

der one of the following:

ceedings have been completed and an order
of reduction or discontinuance has been en-
tered by the board.

C. The employee may file a petition for review,
contesting the employer’s discontinuance or reduc-
tion of compensation under this subsection. Re-
gardless of whether the employee files a petition
prior to the date of the discontinuance or reduc-
tion, benefits may be discontinued or reduced as
described in paragraph A or B.

D. The board, within 21 days after the employee
filed a petition for review, may enter an order pro-
viding for the continuation or reinstatement of ben-
efits pending a hearing on the petition. The order
must be based upon the information submitted by
both the employer, insurer or group self-insurer
and the employee under this subsection,

E. In all cases under this subsection, the board

A. If the employer can not show cause why the
employee should not commence or continue treat-
ment with the health care provider of the
employee’s choice, the hearing officer shall order
that the employer is responsible for payment for
treatment received from the health care provider;
or

B. If the employer can show cause why the em-
ployee should not commence or continue treat-
ment with the health care provider of the
emplovee’s choice, the hearing officer shall order
that the employer is not responsible and that the
employee is responsible for payment for treatment
received from the health care provider from the
date the order is mailed.

3. Limitation. Once an employee receives treat-
ment from a health care provider pursuant to subsection
2, the employee may not change health care providers

shall provide for an expedited procedure that must

more than once without approval from the employer or

be available upon request of any party.

F. If benefits have been discontinued or reduced
pursuant to paragraph A or B and the board, after

the board.

4. Specialist treatment. This section does not limit
an employee’s right to be treated by a specialist when a

hearing, determines that benefits have been wrong-

referral is made by the employee’s health care provider.

fully withheld, the board shall order payment of

Once an employee has begun treatment with the special-

- all benefits withheld together with interest at the

ist, the employee may not seek treatment from a differ-

rate of 6% a vear. The employer shall pay this

ent specialist in the same specialty without prior ap-

amount within 10 days of the order.

§206. Duties and rights of parties as to medical and
other services; cost

An employee sustaining a personal injury arising
out of and in the course of employment or disabled by

proval from the employer or the board.

5. Chiropractic care. An employee sustaining a
personal injury arising out of and in the course of em-

ployment, provided the injury relates to the scope of a
chiropractor’s practice, as defined and regulated by law,
is entitled to chiropractic services as provided by Title

occupational disease is entitled to reasonable and proper

32, chapter 9. A duly licensed chiropractor is competent

medical, surgical and hospital services, nursing, medicines,

to testify before the board.

and mechanical, surgical aids, as needed, paid for by the
employer,

1. Employer selection. The emplovyer initially has

6. Podiatric care. An employee sustaining per-
sonal injury arising out of and in the course of em-

ployment, provided the injury relates to the foot, is

the right to select for the employee a health care pro-

entitled to an examination, diagnosis and treatment

vider authorized to practice as such under the laws of the

for that injury from a podiatrist who is licensed in

State,

2. Employee selection. After 10 days from the

the State and who has been granted the degree of
Doctor of Podiatric Medicine by an accredited school
of podiatry recognized by the Council of Education

inception of health care under subsection 1, the employee
may select a different health care provider by giving to

of the American Podiatry Association. This examina-
tion may include diagnostic x rays. Such a podiatrist

the employer the name of the health care provider and a

is competent to testify before the board.

statement of intention to treat with the health care pro-

18
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7. Employee and employer duties. When any ser-

CHAPTER 885

of purchase, the insurer or self-insurer is required to re-

vices are procured or aids are required by the employee,

imburse the emplovee for the cost of the generic drug

it is the employee’s duty to see that the employer is

only. For purposes of this section, “generic drug” has

given prompt notice of that procurement or requirement.

the same meaning found in Title 32, section 13702, sub-

The employer shall then make prompt payment for them

section 11.

to the provider or supplier or reimburse the employee,
in accordance with section 205, subsection 4, if the costs
are necessary and adequate and the charges reasonable,

12, Petition. When there is any disagreement as
to the proper costs of the services or aids, the periods

except that it is presumed that, in a jurisdiction outside

during which they must be furnished, or the apportion-

the United States that has a socialized medical program,

ment of the costs among the parties, any interested per-

payment of the costs will be borne by the medical pro-

son may file a petition with the board for the determina-

gram and the employer is not responsible for those costs

tion of the issues.

under this section unless the socialized medical program
has made payment for services or aids and requests re-
imbursement from the employer for the actual amounts

13. Employee not liable. Except as ordered pur-
suant to subsection 2, paragraph B, an employee is not

paid.

8. Physical aids, The employer shall furnish artifi-
cial limbs, eyes, teeth, eyeglasses, hearing aids, orthope-
dic devices and other physical aids made necessary by

liable for any portion of the cost of any provided medical
or health care services under this section.

14. Employer not liable. An employer is not li-
able under this Act for charges for health care services

the injury and shall replace or renew them when neces-

to an injured employee in excess of those established

sary from wear and tear or physical change of the em-

under section 209, except upon petition as provided. The

ployee. Damage and destruction to artificial limbs, eyes,

board shall allow charges in excess of those provided

teeth, eyeglasses, hearing aids, orthopedic devices and

under section 209 against the emplover if the provider

other physical aids in the course of and arising out of

satisfactorily demonstrates to the board that the services

employment is considered an injury for the purposes of

were extraordinary or that the provider incurred extraor-

this Act. In case such physical aids in use by the em-
ployee at the time of the injury are themselves injured or

dinary costs in treating the employee as compared to
those reasonably contemplated for the services provided.

destroyed, the board in its discretion may require that
they be repaired or replaced by the employer.

9. Medical reports. The employee or the
employee’s counsel shall serve upon the employer or op-

15. Forms; compliance. The Superintendent of
Insurance shall prescribe medical and health care ex-
pense forms for the purpose of collecting information as
required by Title 24-A, section 2384-B, In the event the

posing counsel, within 7 days of the date of receipt by

provider fails to properly complete and submit the pre-

the employee or counsel, complete copies of any medical

scribed form or to follow any fee schedule approved by

reports or statements relating to any treatment or exami-

the board, the insurer or self-insurer may withhold pay-

nation described in this section. The employer, carrier or

ment of medical and health care fees and the insurer or

their counsel shall serve upon the employee or opposing

self-insurer is not required to file a notice of controversy

counsel, within 7 days of the receipt by the employer,

but may simply notify the provider of the failure. In the

carrier or counsel, complete copies of any medical re-

case of a dispute, any interested party may petition the

ports or statements relating to any treatment or exami-

board to resolve the dispute.

nation alleged by the employee or the employee’s coun-
sel to be covered by this section.

10. Treatment by prayer or spiritual means. Upon
request of an employee, the employer or carrier may
establish a program to pay for treatment by prayer or

§207. Medical examinations of employees; acceptance
of treatment or employment rehabilitation

An employee being treated by a health care pro-
vider of the employee’s own choice shall, after an injury

spiritual means by an accredited practitioner.

11. Generic drugs. Providers shall prescribe ge-
neric drugs whenever medically acceptable for the treat-

and at all reasonable times during the continuance of
disability if so requested by the employer, submit to an

examination by a physician or surgeon authorized to prac-
tice as such under the laws of this State, to be selected

ment of an injury or disease for which compensation is

and paid by the employer. Once an employer selects a

claimed. An employee shall purchase generic drugs for

health care provider to examine an employee, the em-

the treatment of an injury or disease for which compen-

ployer may not request that the employee be examined

sation is claimed if the prescribing physician indicates

by more than one other health care provider, other than

that generic drugs may be used and if generic drugs are
available at the time and place of purchase. If an em-

an independent medical examiner appointed pursuant to
section 312, without prior approval from the employee

plovee purchases a nongeneric drug when the prescrib-

or a hearing officer. This provision does not limit an

ing physician has indicated that a generic drug may be

employer’s right to request that the employee be exam-

ined by a specialist upon referral by the health care pro-

used and a generic drug is available at the time and place
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vider. Once the employee is examined by the specialist,
the employer may not request that the employee be ex-
amined by a different specialist in the same specialty,
other than an independent medical examiner appointed
pursuant to section 312, without prior approval from the
emplovee or the board. The employee has the right to
have a physician or surgeon of the employee’s own se-
lection present at such an examination, whose costs are
paid by the employer. The employer shall give the em-
plovee notice of this right at the time the employer re-
quests an examination.

Nothing in this Act may be construed to require
an employee who in good faith relies on treatment by
prayer or spiritual means, in accordance with the tenets
and practice of a recognized church or religious denomi-
nation, by a duly accredited practitioner of those healing
methods, to undergo any medical or surgical treatment.
Such an employee or the employee’s dependents may
not be deprived of any compersation payments to which
the employee would be entitled if medical or surgical
treatments were employed.

If any employee refuses or neglects to submit to
any reasonable examination provided for in this Act, or
in any way obstructs any such examination, or if the em-
ployee declines a service that the employer is required to
provide under this Act, then such employee’s rights to
compensation are forfeited during the period of the in-
fractions if the board finds that there is adequate cause
to do so.

§208. Medical information

1. Certificate of authorization. Authorization from
the employee for release of medical information by health
care providers to the employer is not required if the
information pertains to treatment of an injury or disease
that is claimed to be compensable under this Act,

2. Duties of health care providers. Duties of health
care providers are as follows,

A. Except for claims for medical benefits only,
within 5 business days from the completion of a

medical examination or within 5 business days from
the date notice of injury is given to the emplovyer,
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shall forward to the employer and the employee a
diagnostic medical report on forms prescribed by
the board. An employer may request, at any time,
medical information concerning the condition of
the employvee for which compensation is sought,
The health care provider shall respond within 10
business days from receipt of the request,

C. A health care provider shall submit to the em-
ployer and the employee a final report of treat-
ment within 5 working days of the termination of
treatment, except that only an initial report must
be submitted if the provider treated the employee
on a single occasion.

D. Upon the request of the employee and in the
event that an employee changes or is referred to a
different health care provider or facility, any health
care provider or facility having medical records re-
garding the employee, including x rays, shall for-
ward all medical records relating to an injury or
disease for which compensation is claimed to the
next health care provider. When an employee is
scheduled to be treated by a different health care
provider or in a different facility, the employee
shall request to have the records transferred.

E. A health care provider may not charge the
insurer or self-insurer an amount in excess of the
fees prescribed in section 209 for the submission of
reports prescribed by this section and for the sub-
mission of any additional records.

F. An insurer or self-insurer may withhold pay-
ment of fees for the submission of any required
reports of treatment to any provider who fails to
submit the reports on the forms prescribed by the
board and within the time limits provided. The
insurer or self-insurer is not required to file a no-
tice of controversy under these circumstances, but
must notify the provider that payment is being with-
held due to the failure to use prescribed forms or
to submit the reports in a timely fashion. In the
case of dispute, any interested party may petition
the board to resolve the dispute.

§209., Medical fees; reimbursement levels

whichever is later, the health care provider treat-
ing the employee shall forward to the employer
and the employee a diagnostic medical report, on

1. Standards, schedules or scales, In order to en-
sure appropriate limitations on the cost of health care

forms prescribed by the board, for the injury for

services, the board shall adopt rules that establish:

which compensation is being claimed. The report
must include the employee’s work capacity, likely
duration of incapacity, return to work suitability
and treatment required. The board may assess
penalties up to $500 per violation on health care
providers who fail to comply with the 5-day re-
quirement of this subsection.

B. If ongoing medical treatment is being provided,
every 30 days the employee’s health care provider

20

A. Standards, schedules or scales of maximum
charges for individual services, procedures or
courses of treatment. In establishing these stan-
dards, schedules or scales, the board shall consider
maximum charges paid by private 3rd-party payors
for similar services provided by health care pro-
viders in the State and shall consult with organiza-
tions representing health care providers and other
appropriate groups. The standards must be ad-
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justed annually to reflect any appropriate changes
in levels of reimbursement. The standards apply
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5. Consent of health care provider. By accepting
payment under this chapter, a health facility or health

to hospital costs and health care providers and must

care provider is deemed to have consented to submitting

be in effect no later than January 1, 1993; and

B. Fees for the preparation of materials, including

necessary records and other information concerning any
health care or health services provided for utilization
review pursuant to this section and to have agreed to

reports of treatment required in section 208, sub-

comply with any decision of the board pursuant to this

section 2, or attendance at depositions or hearings

section.

as may be required under this Act.

2. Payment for services. A health facility or health

6. Explanation of care or services. If a health
facility or health care provider provides health care or a

care provider must be paid either its usual and custom-

health service that is not usually associated with, is longer

ary charge for any health care services or the maximum

in_duration in time than, is more frequent than, or ex-

charge established under the rules adopted pursuant to

tends over a greater number of days than that health

subsection 1, whichever is less.

3. Limitation on reimbursement. In order to

care or service usually does with the diagnosis or condi-
tion for which the patient is being treated, the health
facility or health care provider may be required by the

qualify for reimbursement for health care services pro-

insurance carrier, self-insurer or group self-insurer to ex-

vided to employees under this Title, health care provid-

plain the necessity or the reasons why in writing.

ers providing individual health care services and courses
of treatment may not charge more for the services or
courses of treatment for employees than is charged to

7. Excessive charges, unjustified treatment. If an
insurance carrier, self-insurer or group self-insurer de-

private 3rd-party payors for similar services or courses of

termines that a health facility or health care provider has

treatment. An emplover is not responsible for charges

made any excessive charges or required unjustified treat-

that are determined to be excessive or treatment deter-

ment, hospitalization or visits, the health facility or health

mined to be inappropriate by an independent medical

care provider may not receive payment under this chap-

examiner appointed pursuant to section 312 or by the
insurance carrier, self-insurer or group self-insurer pur-

ter from the insurance carrier, self-insurer or group self-
insurer for the excessive fees or unjustified treatment,

suant to section 210, subsection 7 or the board pursuant

hospitalization or visits, and is liable to return to the

to section 210, subsection 8.

§210. Medical utilization review

1. Rules. The board, in consultation with the ap-
propriate professional organization representing the

insurance carrier any such fees or charges already col-
lected. The board may review the records and medical
bills of any health facility or health care provider with
regard to a claim that an insurance carrier, self-insurer

or group self-insurer has determined is not in compli-
ance with the schedule of charges or requires unjustified

health care specialty involved, shall adopt rules estab-

treatment, hospitalization or office visits.

lishing specific protocols pertaining to the extent and
duration of treatment for specific injuries and illnesses.

2. Utilization review. For purposes of this section,

8. Imappropriate services. If an insurance carrier
determines that a health facility or health care provider
improperly overutilized or otherwise rendered or ordered

“utilization review” means the initial prospective, con-

inappropriate health care or health services, or that the

current or retrospective evaluation by an insurance car-

cost of the care or services was inappropriate, the health

rier, self-insurer or group self-insurer of the appropriate-

facility or health care provider may appeal to the board

ness in terms of both the level and the quality of health

regarding that determination pursuant to procedures pro-

care and health services provided an injured employee,

vided for under the system of utilization review.

based on medically accepted standards. Utilization re-
view requires the acquisition of necessary records, medi-
cal bills and other information concerning any health

9. Penalties. Any health facility or health care
provider that submits false or misleading records or other

care or health services.

3. Review. Ultilization review must be performed
by an insurance carrier, self-insurer or group self-insurer

information to an insurance carrier, self-insurer or group
self-insurer or the board is guilty of a Class D crime.

§211, Maximum benefit levels

pursuant to a system established by the board that iden-
tifies the range of utilization of health care and health
services.

4. Certification of insurance carrier. An insur-

Effective January 1, 1993 the maximum weekly ben-
efit payable under section 212, 213 or 215 is $441 or 90%
of state average weekly wage, whichever is nigher. Be-
ginning on July 1, 1994 the maximum benefit level is the

ance carrier that complies with criteria or standards es-

higher of $441 or 90% of the state average weekly wage

tablished by the board must be certified by the board,

as adjusted annually utilizing the state average weekly

21

wage as determined by the Bureau of Employment Se-
curity.
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§212. Compensation for total incapacity

1. Total incapacity. While the incapacity for work
resulting from the injury is total, the employer shall pay
the injured employee a weekly compensation equal to
80% of the employee’s after-tax average weekly wage,
but not more than the maximum benefit under section
211. Compensation must be paid for the duration of the

incapacity.

Any employvee who is able to perform full-time remu-
nerative work in the ordinary competitive labor market
in the State, regardless of the availability of such work in
and around that employee’s community, is not eligible
for compensation under this section, but may be eligible
for compensation under section 213.

2. Presumption of total incapacity. For the pur-
poses of this Act, in the following cases it is conclusively
presumed for 800 weeks from the date of injury that the
injury resulted in permanent total incapacity and that
the employee is unable to perform full-time remunera-
tive work in the ordinary competitive labor market in
the State. Thereafter the question of permanent and
total incapacity must be determined in accordance with
the facts, as they then exist. The cases are:

A. Total and permanent loss of sight of both eyes;

B. Actual loss of both legs or both feet at or above
the ankle:

C. Actual Joss of both arms or both hands at or
above the wrist;

D. Actual loss of any 2 of the members or facul-
ties in paragraph A, B or C;

E. Permanent and complete paralysis of both legs
or both arms or one leg and one arm;

F. Incurable insanity or imbecility; and

G. Permanent and total loss of industrial use of
both legs or both hands or both arms or one leg
and one arm.

For the purpose of this subsection such permanency may
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B. First finger, 38 weeks;

C. Second finger, 33 weeks:

D. Third finger, 22 weeks;

E. Fourth finger, 16 weeks;

F. The loss of the first phalange of the thumb, or
of any finger, is considered to be equal to the loss
of 1/2 of that thumb or finger, and compensation is
1/2 of the amounts specified in paragraphs A to E.
The loss of more than one phalange is considered
as the loss of the entire finger or thumb. The
amount received for more than one finger may not
exceed the amount provided in this schedule for
the loss of a hand; o

G. Great toe, 33 weeks;

H. A toe other than the great toe, 11 weeks. The
loss of the first phalange of any toe is considered
to be equal to the loss of 1/2 of that toe, and com-
pensation is 1/2 of the amounts specified in para-
graphs F and G. The loss of more than one pha-
lange is considered the loss of the entire toe;

I. Hand, 215 weeks. An amputation between the
elbow and wrist that is 6 or more inches below the
elbow is considered a hand;

J. Arm, 269 weeks. An amputation above the
point specified in paragraph I is considered an arm;

K. Foot, 162 weeks. An amputation between the
knee and the foot 7 or more inches below the tibial
table, or plateau, is considered a foot;

L. Leg, 215 weeks. An amputation above the
point specified in paragraph K is considered a leg;
and

M. Eye, 162 weeks. Eighty percent loss of vision
of one eye constitutes the total loss of that eye.

In case of the loss of one member while compen-
sation is being paid for the loss of another member, com-
pensation must be paid for the loss of the 2nd member

be determined no later than 30 days before the expira-

for the period provided in this section. Payments for the

tion of 500 weeks from the date of injury,

3. Specific loss benefits. In cases included in the
following schedule, the incapacity is considered to con-
tinue for the period specified, and the compensation due
is 80% of the after-tax average weekly wage subject to
the maximum benefit set in section 211. Compensation

loss of the 2nd member begin at the conclusion of the
payments for the first member.

213. Compensation for partial incapacity

1. Benefit and duration. While the incapacity for
work is partial, the employer shall pay the injured em-

under this subsection is available only for the actual loss

ployee a weekly compensation equal to 80% of the dif-

of the following:
A. Thumb, 65 weeks;
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ference between the injured employee’s after-tax aver-
age weekly wage before the personal injury and the
after-tax average weekly wage that the injured employee
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is able to earn after the injury, but not more_than the
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national average based on frequency from the latest unit

maximum benefit under section 211. Compensation must

statistical plan aggregate data for Maine and on a coun-

be paid for the duration of the disability if the employee’s

trywide basis, adjusted to a unified industry mix. The

permanent impairment, determined according to the im-

260-week limitation contained in subsection 1 may not

pairment guidelines adopted by the board pursuant to

be extended under this subsection to more than 520

section 153, subsection 8 resulting from the personal in-

weeks. Reimbursement to the employer, insurer or group

jury is in excess of 15% to the body. In all other cases an

self-insurer for the payment of all benefits for additional

employee is not eligible to receive compensation under

weeks payable pursuant to this subsection must be made

this section after the employee has received 260 weeks

from the Employment Rehabilitation Fund.

of compensation under section 212, subsection 1, this
section or both. The board may in the exercise of its

§214. Determination of partial incapacity

discretion extend the duration of benefit entitlement be-

yond 260 weeks in cases involving extreme financial hard-
ship due to inability to return to gainful employment.

1. Benefit determination. While the incapacity is
partial, the employer shall pay the injured employee ben-

This authority may not be delegated to a hearing officer

efits as follows.

and such decisions must be made expeditiously.

2. Threshold adjustment. Effective January 1, 1998
and every other January 1st thereafter, the board, using
an independent actuarial review based upon actuarially
sound data and methodology, must adjust the 15% im-
pairment threshold established in subsection 1 so that
25% of all cases with permanent impairment will be ex-
pected to exceed the threshold and 75% of all cases with
permanent impairment will be expected to be less than
the threshold. The actuarial review must include all cases
receiving permanent impairment ratings on or after Janu-
ary 1, 1993, irrespective of date of injury, but may utilize
a cutoff date of 90 days prior to each adjustment date to
permit the collection and analysis of data, The data must
be adjusted to reflect ultimate loss development. In or-
der to ensure the accuracy of the data, the board shall
require that all cases involving permanent injury, includ-
ing those settled pursuant to section 352, include an im-
pairment rating performed in accordance with the guide-
lines adopted by the board and either agreed to by the
parties or determined by the board, Each adjusted thresh-

- old is applicable to all cases with dates of injury on or
after the date of adjustment and prior to the date of the

next adjustment.

3. Dates of injury between January 1, 1993 and
January 1, 1998. An employee whose date of injury is
between January 1, 1993 and January 1, 1998, who has
not settled the claim pursuant to section 352 and whose
impairment rating is 15% or less to the body but exceeds
the adjusted threshold established pursuant to subsec-
tion 2 on January 1, 1998 is entitled to compensation for
the duration of the disability, Reimbursement to the
employer, insurer or group self-insurer for the payment
of all benefits payable in excess of 260 weeks of compen-
sation under this subsection must be made from the Em-
ployment Rehabilitation Fund.

4. Extension of 260-week limitation. Effective
- January 1, 1998 and every January Ist thereafter, the
260-week limitation contained in subsection 1 must be
extended 52 weeks for every year the board finds that
the frequency of such cases involving the payment of
benefits under section 212 or 213 is no greater than the
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A. If an employee receives a bona fide offer of
reasonable employment from the previous em-
ployer or another employer or through the Bureau
of Employment Security and the employee refuses
that employment without good and reasonable
cause, the employee is considered to have volun-
tarily withdrawn from the work force and is no
longer entitled to any wage loss benefits under this
Act during the period of the refusal.

B. If an employee is emploved at any job and the
average weekly wage of the employee is less than
that which the employee received before the date
of injury, the emplovee is entitled to receive weekly
benefits under this Act equal to 80% of the differ-
ence between the injured employee’s after-tax
weekly wage before the date of injury and the
after-tax weekly wage that the injured employee is
able to earn after the date of injury, but not more
than the maximum weekly rate of compensation,
as determined under section 211.

C. If an employee is employed at any job and the
average weekly wage of the employee is equal to
or more than the average weekly wage the em-
ployee received before the date of injury, the em-
ployee is not entitled to any wage loss benefits
under this Act for the duration of the employment.

D. If the employee, after having been employed
at any job pursuant to this subsection for 100 weeks
or more, loses that job through no fault of the
employee, the employee is entitled to receive com-
pensation under this Act pursuant to the follow-
ing.

(1). If, after exhaustion of unemployment
benefit eligibility of an employee, the em-
ployment since the time of injury has not
established a new wage earning capacity. the
employee is entitled to receive compensa-
tion based upon the employee’s wage at the
original date of injury.
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(2)_If the employee has established a new
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211, for a period of 500 weeks from the date of death. If

wage earning capacity, the employee is en-

the employee leaves dependents only partially depen-

titled to wage loss benefits based on the dif-

dent upon the employee’s earnings for support at the

ference between the normal and customary

time of injury, the employer shall pay weekly compensa-

wages paid to those persons performing the

same or similar employment, as determined
at the time of termination of the employ-

tion equal to the same proportion of the weekly pay-
ments for the benefit of persons wholly dependent, as
80% of the amount contributed by the employee to such

ment of the employee, and the wages paid at

partial dependents bears to the annual earnings of the

the time of the injury. There is a presump-

deceased at the time of injury. If, at the expiration of

tion of wage earning capacity established for

the 500-week period, any wholly or partially dependent

any employments totaling 250 weeks or more,

person is less than 18 vears of age, the employer shall

(3)_If the employee becomes reemploved at

continue to pay or cause to be paid the weekly compen-
sation until that person reaches the age of 18,

any employment, the employee is then en-
titled to receive partial disability benefits as

If a dependent spouse becomes a dependent of another

provided in paragraph B,

E. If the employee, after having been employed at

person, the payments must cease upon the payment to
the spouse of the balance of the compensation to which
the spouse would otherwise have been entitled but in no

any job following the injury for less than 100 weeks,

event to exceed the sum of $500.00. The remaining weeks

loses the job through no fault of the employee, the

of compensation, if any, are payable to those persons

emplovee is entitled to receive compensation based

either wholly or partially dependent upon the employee

upon the employee’s wage at the original date of
injury.

2. Notice to Bureau of Employment Security. An

for support at the employee’s death, The board shall
determine the amount of compensation or portion thereof
that is payable weekly to the wholly or partially depen-
dent person. When, at the expiration of the 500-week

insurance carrier or self-insurer shall notify the Bureau

period, any wholly or partially dependent person is less

of Employment Security of the name of any injured em-

than 18 years of age, the employer shall continue to pay

ployee who is unemployved and to whom the insurance

or cause to be paid the weekly compensation, until that

carrier or self-insurer is paying benefits under this Act.

person reaches the age of 18. The payment of compen-

3. Priority. The Bureau of Employment Security

sation to any dependent child after the expiration of the
500-week period ceases when the child reaches the age

shall give priority to finding employment for those per-

of 18 vears, if at the age of 18 years the child is neither

sons whose names are supplied under subsection 2.

4. Notice of refusal; termination of benefits. The

physically nor mentally incapacitated from earning, or
when the child reaches the age of 16 years and thereafter
is self-supporting for 6 months. If the child ceases to be

Bureau of Employment Security shall notify the board in

self-supporting thereafter, the dependency must be rein-

writing of the name of any employee who refuses any

stated. As long as any of the 500 weeks of compensation

bona fide offer of reasonable employment. Upon notifi-

remain, that compensation is payable to the person ej-

cation to the board, the board shall notify the insurance

ther wholly or partially dependent upon the deceased

carrier or self-insurer who shall terminate the benefits of

employee for support at the time of the employee’s death,

the employee pursuant to subsection 1, paragraph A,

with the exception of a dependent spouse who becomes

5. Reasonable employment defined. “Reasonable
employment,” as used in this section, means any work
that is within the employee’s capacity to perform that

a dependent of another.

2. Death of an injured employee. The death of the
injured employee prior to the expiration of the period

poses no clear and proximate threat to the employee’s

within which the employee would receive weekly pay-

health and safety and that is within a reasonable distance

ments ends the disability and all liability for the remain-

from that employee’s residence. The employee’s capac-

der of the payments that the employee would have re-

ity to perform may not be limited to jobs in work suit-

ceived in case the employee had lived is terminated, but

able to the employee’s qualification and training.
§215, Death benefits

1. Death of employee. If death results from the
. injury of an employee, the employer shall pay or cause
to be paid to the dependents of the employee who were
wholly dependent upon the employee’s earnings for sup-
port at the time of the injury, a weekly payment equal to
80% of the employee’s after-tax average weekly wage,
but not more than the maximum benefit under section

the employer is liable for the following death benefits in
lieu of any further disability indemnity.

A. If the injury received by the employee was the
proximate cause of the employee’s death and the
deceased employee leaves dependents wholly or
partially dependent on the employee for support,
the death benefit must be a sum sufficient, when
added to the indemnity benefits that at the time of
death have been paid or become payable under
section 212 or 213 to the deceased employee, to
make the total compensation for the injury and
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death equal to the full amount that the dependents
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completing a rehabilitation plan ordered under subsec-

would have been entitled to receive under subsec-

tion 2, the board shall order the employer who refused

tion 1 if the injury had resulted in immediate death.

to agree to implement the plan to pay reimbursement to

Benefits under this paragraph are payable in the

the Employment Rehabilitation Fund as provided in sec-

same manner as if the injury resulted in immediate

tion 355, subsection 7.

death.

B. If an application for benefits has been filed but

4, Additional payments. The board may order
that any employee participating in employment rehabili-

has not been decided by the board or is on appeal

tation receive additional payments for transportation or

and the emplovee dies from a cause unrelated to

any extra and necessary expenses during the period and

the employee’s injury, the proceedings may be con-

arising out of the employee’s program of employment

tinued in the name of the employee’s personal rep-

rehabilitation.

resentative. In such a case, any benefits awarded
are payable up to time of death and must be paid

to the same beneficiaries and in the same amounts

5. Limitation, Employment rehabilitation train-
ing, treatment or service may not extend for a period of

as would have been payable if the employee had

more than 52 weeks except in cases when, by special

suffered a compensable injury resulting in death.

order, the board extends the period up to,an additional

§216. Burial expeﬁses; incidental compensation

If the emplovee dies as a result of the injury, the

52 weeks.

6. Loss of or reduction in benefits. If an em-
ployee unjustifiably refuses to accept rehabilitation pur-

emplover shall pay, in addition to any compensation and

suant to an order of the board, the board shall order a

medical benefits provided for in this Act, the reasonable

loss or reduction of compensation in an amount deter-

expenses of burial, not to exceed $4,000 and an addi-

mined by the board for each week of the period of re-

tional payment of $3,000 as incidental compensation.
Burial expense reimbursement must be paid to the per-

fusal, except for specific compensation payable under sec-
tion 212, subsection 3.

son who has paid or who is responsible for paying the
emplovee’s burial expenses. The incidental compensa-
tion must be paid to the employee’s estate.

§217. Employment rehabilitation

When as a result of injury the employee is unable

7. Hearing. If a dispute arises between the parties
concerning application of any of the provisions of sub-
sections 1 to 6, any of the parties may apply for a hearing
before the board.

§218. Worker reinstatement rights

to perform work for which the employee has previous
training or experience, the employee is entitled to such
employment rehabilitation services, including retraining

Upon petition of an injured employee, the board
may require, after hearing, that the employee be rein-

and job placement, as reasonably necessary to restore

stated as required by this section.

the employee to suitable employment.

1. Services. If employment rehabilitation services

1. Reinstatement rights. When an employee has
suffered a compensable injury, the employee is entitled,

are not voluntarily offered and accepted, the board on

upon request, to reinstatement to the employee’s former

its own motion or upon application of the employee,

position if the position is available and suitable to the

carrier or emplovyer, after affording the parties an oppor-

employee’s physical condition. If the employee’s former

tunity to be heard, may refer the employee to a board-

position is not available or suitable, the employee is en-

approved facility for evaluation of the need for and kind

titled, upon request, to reinstatement to any other avail-

of service, treatment or training necessary and appro-

able position suitable to the employee’s physical condi-

priate to return the employee to suitable employment.

2. Plan ordered. Upon receipt of an evaluation
report pursuant to subsection 1, if the board finds that

tion.

2. Reasonable accommodation required. In order
to facilitate the placement of an injured employee as

the proposed plan complies with this Act and that the

required under this section, the employer must make rea-

implementation of the proposed plan is likely to return

sonable accommodations for the physical condition of

the injured employee to suitable employment at a rea-

the employee unless the employer can demonstrate that

sonable cost, it may order the implementation of the

no reasonable accommodation exists or that the accom-

plan. Implementation costs of a plan ordered under this

modation would impose an undue hardship on the em-

subseciion must be paid from the Employment Rehabili-
tation Fund as provided in section 355, subsection 7. The

ployer. In determining whether undue hardship exists,
the board shall consider:

board’s determination under this subsection is final.

3. _Order of implementation costs recovery. If an
injured employee returns to suitable employment after

25

A. The size of the employer’s business;
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B. The number of employees employed by the
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lawfully employable alien, the employee is deemed to

employer;

C. The nature of the employer’s operations; and

D. Any other relevant factors.

3. Time period; discrimination prohibited. The

have refused the offer.

§219. Light-duty work pools

Employers may form light-duty work pools for the

purpose of encouraging the return to work of injured
employees,

employer’s obligation to reinstate the employee contin-
ues until one vear, or 3 vears if the employer has over

§220. Reduction of benefits due to unemployment

200 employees, after the date of the injury. An em-
ployer who reinstates an employee under this section

may not subsequently discriminate against that employee
in any employment decision, including decisions related

compensation

1. Reduction for unemployment benefits, Com-
pensation paid under this Act, except compensation un-

to tenure, promotion, transfer or reemployment follow-

der section 212, subsection 3 and lump sum settlements,

ing_a layoff, because of the employee’s assertion of a

to any employee for any period for which the employee

claim or right under this Act. Nothing in this subsection

is receiving or has received benefits under the Employ-

may be construed to limit any protection offered to an

ment Security Law, Title 26, chapter 13, must be reduced

employee by section 353.

4. Limitations. This section does not obligate an
employer to offer an injured employee employment or

by the amount of the unemployment benefits.

2. Notification, Before approving or awarding
any compensation as limited in subsection 1, the board

reemployment in:

A. Supervisory or confidential positions within the

meaning of the 29 United States Code, Section 152;
or

B. Any position for which the employee is not
qualified.

5. Failure to comply. The employer’s failure to
comply with the obligations under this section disquali-
fies the employer or insurance carrier from exercising
any right it may otherwise have to reduce or terminate
the employee’s benefits under this Act, The disqualifi-

shall request that the Department of Labor:

A. Inform the board as to whether the claimant
has received since the date of injury or is currently
receiving unemployment benefits;

B. Notify the board in the event that the claimant

subsequently applies for and receives unemploy-
ment benefits; and

C. Notify the board whenever the claimant ceases

to receive unemployment benefits,

When the Department of Labor so notifies the board,

cation continues as long as the employer fails to offer

the board shall notify the employver and employee, ad-

reinstatement or until the employee accepts other em-

vise them of both the requirements of this section and

ployment.

If any injured employee refuses to accept an offer of

the difference the employer must make in the employee’s
compensation. Upon receipt of this information, the em-
plover shall appropriately decrease the compensation or,

reinstatement for a position suitable to the employee’s

if the claimant has ceased to receive unemployment ben-

physical condition, the employee is considered to have

efits, appropriately increase the compensation.

voluntarily withdrawn from the work force and is no
longer entitled to any wage loss benefits under this Act

§221. Coordination of benefits

during the period of refusal.

6. Burden of proof. The petitioning party has the

1. Application. This section applies when either
weekly or lump sum payments are made to an employee

burden of proof on all issues regarding claims under this

as a result of liability pursuant to section 212 or 213 with

section except that the employer always retains the bur-

respect to the same time period for which the employee

den of proof regarding the availability or nonavailability

is also receiving or has received payments for:

of work.

- 7. Rehabilitation plans, All obligations under this
. section are suspended during the implementation of a
rehabilitation plan under section 217,

8. Foreign workers. If an employee is prevented
from accepting an offer of reinstatement because of resi-
dence in a foreign country or termination of status as a

26

A. Old-age insurance benefit payments under the
United States Social Security Act, 42 United States
Code, Sections 301 to 1397f;

B. Payments under a self-insurance plan, a wage
continuation plan or a disability insurance policy
provided by the employer; or
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C. Pension or retirement payments pursuant to a
plan or program established or maintained by the

employer.

This section does not apply to payments made to an
employee as a result of liability pursuant to section 212,
subsection 2 or 3 for the specific loss period set forth by
law. It is the intent of the Legislature that, because
benefits under section 212, subsections 2 and 3 are ben-
efits that recognize human factors substantially in addi-
tion to the wage loss concept, coordination of benefits
should not apply to such benefits.

2. Definitions. As used in this section, “after-tax
amount” means the gross amount of any benefit under
subsection 3, paragraph A, subparagraph (2). (3), (4) or
(5) reduced by the prorated weekly amount which would
have been paid, if any, under the Federal Insurance Con-
tributions Act, 26 United States Code, Sections 3101 to
3126, state income tax and federal income tax, calculated
on an annual basis using as the number of exemptions
the disabled employee’s dependents plus the employee,
and without excess itemized deductions. In determining
the “after-tax amount” the tables provided for in section
102, subsection 1 must be used. The gross amount of any
benefit under subsection 3, paragraph A, subparagraph
(2), (3), (4) or (5) is presumed to be the same as the
average weekly wage for purposes of the table. The ap-
plicable 80% of after-tax amount as provided in the table,
multiplied by 1.25, is conclusive for determining the
“after-tax amount” of benefits under subsection 3, para-
graph A, subparagraph (2)., (3). (4) or (5).

3. Coordination of benefits. Benefit payments
subject to this section must be reduced in accordance
with the following provisions.

A. The employer’s obligation to pay or cause to
be paid weekly benefits other than benefits under
section 212, subsection 2 or 3 is reduced by the
following amounts:

(1) _Fifty percent of the amount of the old-
age insurance benefits received or being re-
ceived under the United States Social Secu-

rity Act;

(2) The after-tax amount of the payments
received or being received under a
self-insurance plan or a wage continuation
plan or under a disability insurance policy
provided by the same employer from whom
benefits under section 212 or 213 are received
if the employee did not contribute directly
to_the plan or to the payment of premiums
regarding the disability insurance policy. If
the self-insurance plans, wage continuation
plans or disability insurance policies are en-
titled to repayment in the event of a work-
ers’ compensation benefit recovery, the in-

27
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surance carrier shall satisfy the repayment
out of funds the insurance carrier has re-
ceived through the coordination of benefits
provided for under this section;

(3) The proportional amount, based on the
ratio of the employer’s contributions to the
total insurance premiums for the policy peri-
od involved, of the after-tax amount of the
payments received or being received by the
employee pursuant to a disability insurance
policy provided by the same employer from
whom benefits under section 212 or 213 are
received, if the employee did contribute di-
rectly to the payment of premiums regard-
ing the disability insurance policy;

(4) _The after-tax amount of the pension or
retirement payments received or being re-
ceived pursuant to a plan or program estab-
lished or maintained by the same employer
from whom benefits under section 212 or 213
are received, if the employee did not con-
tribute directly to the pension or retirement

plan or program;

(5) The proportional amount, based on the
ratio of the employer’s contributions to the
total contributions to the plan or program,
of the after-tax amount of the pension or
retirement payments received or being re-
ceived by the employee pursuant to a plan
or program established or maintained by the
same employer from whom benefits under
section 212 or 213 are received, if the em-
ployee did contribute directly to the pension
or retirement plan or program; and

(6) For those employers who do not pro-
vide a pension plan, the proportional amount,
based on the ratio of the employer’s contri-
butions to the total contributions made to a
qualified profit sharing plan under the United
States Internal Revenue Code, Section 401(a)
or any successor to the United States Inter-
nal Revenue Code, Section 401(a) covering
a profit sharing plan that provides for the
payment of benefits only upon retirement,
disability, death, or other separation of em-
ployment to the extent that benefits are
vested under the plan.

B. A credit or reduction under this section may
not occur because of an increase granted by the
Social Security Administration as a cost-of-living
adjustment granted after the benefits are coordi-
nated,

C. A credit or reduction under this section may
not occur because of an increase in a pension or




CHAPTER 885

retirement plan or program granted after the ben-
efits are coordinated.

D. Except as provided in subsections 6 and 7, a
credit or reduction of benefits otherwise payable
for any week may not be taken under this section
until there has been a determination of the benefit
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C. Provide the employer or carrier with an au-
thority for release of information which may be
used by the employer to obtain necessary benefit
entitlement and amount information from the so-

cial security administration,

The authority for release of information is effective for

amount otherwise payable to the employee under

one year.

section 212 or 213 and the employee has begun
receiving the benefit payments.

E. Disability insurance benefit payments under

3. Release of benefit information. Within 30 days
after either the date of first payment of compensation

benefits under section 212 or 213 or 30 days after the

the Social Security Act are considered payments

date of application for any benefit under subsection 3,

from funds provided by the employer and are con-

paragraph A, subparagraph (2), (3), (4) or (5), which-

sidered primary payments on the employer’s obli-

ever is later, the employee shall provide the employer

gation under section 212 or 213 as old-age benefit

with a properly executed authority for release of infor-

payments under the Social Security Act are con-

mation which may be used by the employer to obtain

sidered pursuant to this section, However, social

necessary benefit entitlement and amount information

security disability insurance benefits may only be

so considered if section 224 of the Social Security

from the appropriate source. The authority for release of
information is effective for one year.

Act, 42 United States Code, Section 424a, is re-
vised so that a reduction of social security disabil-
ity insurance benefits is not made because of the

6. New authority for release of information. If the
employer is required to submit a new authority for re-

receipt of workers’ compensation benefits by the

lease of information under subsection 4 or 5 in order to

employee. The coordination of social security dis-

receive information necessary to comply with this sec-

ability benefits commences on the date of the award

tion, the employee shall provide the new authority for

certificate of the social security disability benefits.

release of information within 30 days of a request by the

Any accrued social security disability benefits may

employer or insurance carrier.

not be coordinated,

F. No savings or insurance of the injured employee

7. Failure to provide release or application. If the
employee fails to provide the proof of application or the

independent of this Act may be taken into consid-

authority for release of information required in subsec-

eration in determining the compensation to be paid,

tion 4 or fails to provide the authority for release of

nor may benefits derived from any source other

information required in subsection 5 or 6, the employer

than the employer be considered in fixing the com-
pensation due.

G. The employer shall pay or cause to be paid to

may, with the approval of the board, discontinue the
compensation benefits payable to the employee under
section 212 or 213 until the proof of application and the
authority for release of information is provided. Com-

the emplovee the balance due in either weekly or

pensation benefits withheld must be reimbursed to the

lump sum payments to satisfy any obligations re-

employee when the required proof of application, or the

maining under section 212 or 213 after the applica-

authority for release of information, or both, has been

tion of this section.

4. Notification and release of social security ben-
efit information. The board shall adopt rules to provide

provided.

8. Early retirement. Nothing in this section may be
considered to compel an employee to apply for early

for notification by an employer to an employee of pos-

federal social security old-age insurance benefits or to

sible eligibility for social security benefits and the re-

apply for early or reduced pension or retirement ben-

quirements for establishing proof of application for those
benefits. Notification must be promptly mailed to the

employee after the date on which by reason of age the
employee may be entitled to social security benefits. A

efits.

9. Reports. The employer taking a credit or mak-
ing a reduction as provided in this section shall immedi-

copy of the notification of possible eligibility must be

ately report to the board the amount of any credit or

filed with the board by the employer. Within 30 days

reduction and, as requested by the board, furnish to the

after receipt of the notification of possible employee eli-

board satisfactory proof of the basis for a credit reduc-

gibility the employee shall:

A. Make application for social security benefits;

B. Provide the employer or carrier with proof of

tion.

10. Exceptions for certain disability payments. This
section does not apply to any payments received or to be
received under a disability insurance plan provided by

that application; and

28

the same emplovyer if that plan is in existence on Decem-
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ber 31, 1992. Any disability insurance plan entered into
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paid by or on behalf of an employer from whom weekly

or renewed on or after January 1, 1993 may provide that

benefits under this Act are sought is presumed not to

the payments under that plan provided by the emplover

have a loss of earnings or earning capacity as the result

may not be coordinated pursuant to this section.- With

of compensable injury or disease under this Act, This

respect to volunteer firefighter and volunteer emergency

presumption may be rebutted only by a preponderance

medical services persons who are considered employees

of evidence that the employee is unable, because of a

for purposes of this Act pursuant to section 102, the re-

work-related disability, to perform work suitable to the

duction of weekly benefits provided for disability insur-

employee’s qualifications, including training or experi-

ance payments under subsection 3, paragraph A, sub-

ence. This standard of disability supersedes other appli-

paragraphs (2) and (3) and subsection 3, paragraph D

cable standards used to determine disability under this

may be waived by the employer. An employer that is
not a self-insurer may make the waiver provided for un-
der this subsection only at the time a workers’ compen-
sation insurance policy is entered into or renewed,

§222. Provisional payment of certain disability benefits

1. No delay of benefits. If an employee is due
benefits from an employer under an insured disability
plan or insured medical payments plan because of a per-
sonal injury or disease, the employer may not delay or
refuse payment of those benefits because the employee
filed a workers’ compensation claim based on the same
personal injury or disease.

2. Repayment. If an employee has received ben-
efits, as described in subsection 1, because of a personal

Act.

2. Construction. This section may not be con-
strued as a bar to an employee receiving medical ben-
efits under section 206 upon the establishment of a causal
relationship between the employee’s work and the need
for medical treatment. '

CHAPTER 7
PROCEDURES
SUBCHAPTERI

BOARD PROCEEDINGS

§301. Notice of injury within 90 days

injury or disease and has later prevailed on a workers’
compensation claim based on the same personal injury
or disease, the value of all such benefits may be offset by

Proceedings for compensation under this Act, ex-
cept as provided, may not be maintained unless a notice

the employer or respective insurance carriers against the

of the injury is given within 90 days after the date of

payments of workers’ compensation benefits, and, if the

injury. The notice must include the time, place, cause

benefits are not offset, the employee shall repay to the

and nature of the injury, together with the name and

employer, within 30 days of receiving the inijtial payment

address of the injured employee. The notice must be

of workers’ compensation benefits, the value of all the

given by the injured employee or by a person in the

benefits received under subsection 1.

3. Rules. The Superintendent of Insurance shall

employee’s behalf, or, in the event of the employee’s
death, by the employee’s legal representatives, or by a
dependent or by a person in behalf of either.

adopt rules to implement this section.

A. These rules must impose any requirements on

The notice must be given to the employer, or to
one emplovyer if there are more employers than one; or,

employers or health, disability or workers’ com-

if the employer is a corporation, to any official of the

pensation insurance carriers that the superintend-

corporation; or to any employee designated by the em-

ent finds necessary or desirable to ease the finan-

plover as one to whom reports of accidents to employees

cial burden on injured employees whose workers’

should be made. It may be given to the general superin-

compensation claims are controverted and who are

tendent or to the supervisor in charge of the particular

awaiting board determinations on their claims.

B. The superintendent shall consult with the chair

work being done by the employee at the time of the
injury. Notice may be given to any doctor, nurse or
other emergency medical personnel employed by the em-

of the board in formulating and adopting these

ployer for the treatment of employee injuries and on

rules.

§223. Presumption of earnings loss for retirees

1. Presumption. An employee who terminates
active employment and is receiving nondisability pen-

duty at the work site. If the employee is self-employed,
notice must be given to the insurance carrier or to the
insurance carrier’s agent or agency with which the em-
ployer normally does business.

sion or retirement benefits under either a private or gov-
ernmental pension or retirement program, including old-
age benefits under the United States Social Security Act,
42 United States Code, Sections 301 to 1397f, that was

§302. Sufficiency of notice; knowledge of employer;
extension of time for notice

A notice given under section 301 may not be held
invalid or insufficient by reason of any inaccuracy in stat-

29
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ing any of the facts required for proper notice, unless it
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tablished in section 205; that a petition for award may be

is shown that it was the intention to mislead and that the

filed: and that rights under this Act may not be pro-

employer was in fact misled by the notice. Want of no-

tected unless a petition of award or memorandum of

tice is not a bar to proceedings under this Act if it is

payment is on file with the board within 2 vyears of the

shown that the employer or the employer’s agent had

injury.

knowledge of the injury. Any time during which the em-
ployee is unable by reason of physical or mental incapac-

§305, Petition for award; protective decree

ity to give the notice, or fails to do so on account of
mistake of fact, may not be included in the 90-day period
specified. In case of the death of the employee within

In the event of a controversy as to the responsibil-
ity of an emplover for the payment of compensation, any

that period, there is allowed for giving the notice 3 months

party in interest may file in the office of the board a

after the death.

§303. Reports to board

When any employee has reported to an employer
under this Act any injury arising out of and in the course

petition for award of compensation setting forth the
names and residences of the parties, the facts relating to
the employment at the time of the injury, the knowledge
of the employer or notice of the occurrence of the injury,

the character and extent of the injury and the claims of
the petitioner with reference to the injury, together with

of the employee’s employment that has caused the em-

such other facts as may be necessary and proper for the

ployee to lose a day’s work, or when the employer has

determination of the rights of the petitioner.

knowledge of any such injury, the employer shall report
the injury to the board within 7 days after the employer
receives notice or has knowledge of the injury. The em-

If, following an injury that causes no incapacity for
work, the employer and employee reach an agreement

ployer shall also report the average weekly wages or earn-

that the employee has received a personal injury arising

ings of the employee, together with any other informa-

out of and in the course of employment, a memorandum

tion required by the board. The employer shall report

of such an agreement signed by the parties may be filed

when the injured employee resumes the employee’s em-

in the office of the board. The memorandum must set

ployment and the amount of the employee’s wages or

forth the names and residences of the parties, the facts

earnings at that time. The employer shall complete a

relating to the employment at the time of the injury, the

first report of injury form for any injury that has re-

time, place and cause of the injury, and the nature and

quired the services of a health care provider within 7

extent of the injury. Any member of the board is em-

days after the employer receives notice or has knowl-

powered, without the necessity of the filing of a petition

edge of the injury. The employer shall provide a copy of

for award, to render a protective decree based on that

the form to the injured employee and retain a copy for

memorandum.

the employer’s records but is not obligated to submit the
form to the board unless the injury later causes the em-

§306. Time for filing petitions

ployee to lose a day’s work.

§304. Board notice

1. Inform employee. Immediately upon receipt of
the employer’s report of injury required by section 303,

the board shall contact the employee and provide infor-

An employee’s claim for compensation under this
Act is barred unless an agreement or petition is filed
within 2 years after the date of the injury or, if the em-
ployee is paid by the employer or the insurer without the

filing of any petition or agreement, within 2 years of any
payment by such employer or insurer for benefits other-

mation explaining the compensation system and the
employee’s rights. The board shall advise the employee

wise required by this Act. The 2-year period in which an
employee may file a claim does not begin to run until the

how to contact the board for further assistance and shall

employee’s employer, if the employer has actual knowl-

provide that assistance.

2. Notice to employer. The board shall notify the

edge of the injury, files a first report of injury as required
by section 303 of this Act. Any time during which the
employee is unable by reason of physical or mental inca-

employer when a mediation or formal hearing is sched-

pacity to file the petition is not included in the period

uled, when a notice of settlement is filed and when any

provided in this section. If the employee fails to file the

other proceeding regarding a claim of an employee of

petition within that period because of mistake of fact as

that employer is scheduled.

3. Notice by board. Within 15 days of receipt of

to the cause and nature of the injury, the employee may
file the petition within a reasonable time. In case of the
death of the employee, there is allowed for filing the

an_employer’s report of injury, as required by section

petition one year after that death. No petition of any

303, unless it has received a petition for award of com-

kind may be filed more than 6 years following the date

pensation relating to the injured employee, the board

of the latest payment made under this Act. For the

shall take reasonable steps to notify the employee that,

purposes of this section, payments of benefits made by

unless the emplover disputes the claim, the employer is

an employer or insurer pursuant to section 205 or 206

required to pay compensation within the time limits es-

are considered payments under a decision pursuant to a
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§307. Procedure for filing petitions; no response
required; mediation

1. Petition. Any interested party may seek a de-
termination of rights under this Act by filing with the

CHAPTER 885

§309. Subpoenas; evidence; discovery

1. Silbpoenas. Any board member or designee of

the board may administer oaths and any board member
or designee of the board may issue subpoenas for wit-

board any petition authorized under this Act.

2. Service upon responding party. Copies of all

nesses and subpoenas duces tecum to compel the pro-
duction of books, papers and photographs relating to
any questions in dispute before the board, any matters

petitions filed under this Act must be served by certified

involved in a hearing or an audit conducted pursuant to

mail, return receipt requested, to the other parties named

section 359. Witness fees in all proceedings under this

in the petition. In the case of a petition by an employee,

Act are the same as for witnesses before the Superior

a copy of the petition must be served upon the employer,

Court. When a witness, subpoenaed and obliged to at-

employer’s insurer or group self-insurer.

3. No response required. No response to a peti-

tend before the board or any member or designee of the
board, fails to do so without reasonable excuse, the Su-
perior Court or any Justice of the Superior Court may,

tion filed under this section is required.

4. Procedure. A petition filed under this section

on application of the Attorney General made at the writ-
ten request of a member of the board, compel obedience
by attachment proceedings for contempt as in the case of

must be referred by the board to mediation.

5. Mediation. Mediation must be held in accor-
dance with section 313, subsections 2 to 5.

§308. Employment

1. Return to employment, Any person receiving

disobedience of the requirements of a subpoena issued
from that court or a refusal to testify in the court,

2. Evidence. The board or its designee need not
observe the rules of evidence observed by courts, but
shall observe the rules of privilege recognized by law,
The board or its designee shall admit evidence if it is the
kind of evidence on which reasonable persons are acgus-

compensation under this Act who returns to employ-

tomed to relying in the conduct of serious affairs. The

ment or engages in new employment after that person’s

board or its designee may exclude irrelevant or unduly

injury shall file a written report of that employment with

repetitious evidence.

the board and that person’s previous employer within 7
days of that person’s return to work. This report must
include the identity of the employee, the employee’s em-

3. Witnesses; discovery. All witnesses must be
sworn. Sworn written evidence may not be admitted

ployer and the amount of weekly wages or earnings re-

unless the author is available for cross-examination or

ceived or to be received by the employee. The board

subject to subpoena; except that sworn statements by a

shall send the employee notice of the employee’s re-

medical doctor or osteopathic physician relating to medi-

sponsibility to notify the board and the employer when

cal questions, by a psychologist relating to psychological

the employee returns to work and the employee’s re-

questions or by a chiropractor relating to chiropractic

sponsibility to submit the reports required under this sec-

guestions are admissible in workers’ compensation hear-

tion.

2. Employment status reports. At the previous

ings only if notice of the testimony to be used is given
and service of a copy of the letter or report is made on

employer’s request, any person receiving compensation
under this Act who has not returned to that person’s
previous employment must submit quarterly employment

the opposing counsel 14 days before the scheduled hear-
ing.

Depositions or subpoenas of health care practitioners

status reports to that employer. The report is due 90

who have submitted sworn written evidence are permit-

days after the date of injury, or after the filing of the

ted only if the hearing officer finds that the testimony is

report under subsection 3, and every 90 days thereafter.

sufficiently important to outweigh the delay in the pro-

The report must be in a form prescribed by the board

ceeding.

and must indicate whether the employee has been em-
ployed, changed employment or performed any services
for compensation during the previous 90 days, the na-
ture of the employment or services, the name and ad-
dress of the employer or person for whom the services

The board may establish procedures for the prefiling of
summaries_of the testimony of any witness in_written

form. In all proceedings before the board or its desig-
nee, discovery beyond that specified in this section is

were performed and any other information that the board

available only upon application to the board, which may

by rule may require, Any employer requesting a quar-

approve the application in the exercise of its discretion,

terly report under this subsection must provide the em-
ployee with the prescribed form at least 15 days prior to
the date on which it is due.

31

4. Contempts before board. A person may not, in
proceedings before the board disobey or resist any law-
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ful order, process or writ; misbehave during a hearing or
so near the place of hearing as to obstruct the hearing;
neglect to produce, after having been ordered to do so,
any pertinent document; or refuse to appear after hav-
ing been subpoenaed or, upon appearing, refuse to be
examined according to law,

If any person violates this subsection, the board shall
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(5) That the employer may not discriminate
against the employee in any manner for re-
fusing to make such a statement or exercis-
ing in any way the employee’s rights under
this Act.

2. Exception, This section does not apply to agree-
ments for the payment of compensation made pursuant

certify the facts to a Justice of the Superior Court in the

to the this Act or to the admissibility of statements to

county where the alleged offense occurred and the jus-

show compliance with the notice requirements of sec-

tice may serve or cause to be served on that person an

tions 301 and 302,

order requiring that person to appear before the justice
on a day certain to show cause why the person should
not be adjudged in contempt by reason of the facts so

3. Application. This section applies only to em-
ployees injured prior to June 30, 1985.

certified. The justice shall, upon the appearance of that
person, in a summary manner, hear the evidence as to

§311. Inadmissible statements

the acts complained of and, if it is such as to warrant
doing so, punish that person in the same manner and to
the same extent as for a contempt committed before the

No statement of any kind made by the injured em-
ployee to any investigator, employer or employer’s rep-

justice, or commit that person on the same conditions as

resentative, whether oral or written, recorded or unre-

if the doing of the forbidden act had occurred with refer-

corded, may be admitted into evidence or considered in

ence to the process of the Superior Court or in the pres-

any way in any proceeding under this Act if it was ob-

ence of the justice,

§310. Protection

Except for statements made in proceedings before
the board, a statement to any investigator or employer’s

tained by means of duress on the part of the investigator,
employer or employer’s representative.

1. Duress defined. For the purpose of this sec-
tion, “duress” is not limited to its common law defini-
tion, but includes:

representative, of any kind, oral or written, recorded or
unrecorded, made by the injured employee is not admis-
sible in evidence or considered in any way in any pro-
ceeding under this Act, except in accordance with this
section.

1. Admissible statements. A statement made to
any investigator or employer’s representative, of any kind
oral or written, recorded or unrecorded, made by the
injured employee is admissible in evidence or may be
considered in proceedings only if:

A._Itis in writing;

B. A true copy of the statement is delivered to the
employee by certified mail; and

C. The employee has been previously advised in
writing of the following:

(1) That the statement may be used against
the employee;

(2) That the employer or insurance carrier
may have pecuniary interest adverse to the

employee;

(3) That the employee may consult with

A. Implied or expressed threats relating to the
employment of the employee or the employment
of a relative of the employee;

B. Implied or expressed threats of extensive liti-
gation and appeals of the employee’s claim;

C. Misleading, false or incomplete statements of
law or any misleading, false or incomplete legal
opinion given to the employee relating to the
employee’s eligibility for benefits under this Act;

D. Misleading, false or incomplete statements of
fact knowingly made to the employee:

E. The taking of unfair advantage of an employee’s
physical, mental or economic problems or short-

comings; and

F. Interrogations or investigations conducted un-
der such circumstances as to be severely intimidat-
ing to the employee.

2. Exception. This section does not apply to agree-
ments for the payment of compensation made under this
Act or to the admissibility of statements to show compli-
ance with the notice requirements of sections 301 and

counsel prior to making any statements;

(4) That the employee may decline to make
any statement; and
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302.

3. Apnplication, This section applies only to em-
ployees injured on or after June 30, 1985.
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§312. Independent medical examiners

1. Examiner system. The board shall develop and
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medical findings on the issues raised by that case and
providing a description of findings sufficient to_explain
the basis of those findings. It is presumed that the em-

implement an independent medical examiner system con-

ployer and employee received the report 3 working days

sistent with the requirements of this section. As part of
this system, the board shall, in the exercise of its discre-
tion, create, maintain and periodically validate a list of
not more than 50 health care providers that it finds to be
the most qualified and to be highly experienced and com-

after mailing, The fee for the examination and report
must be paid by the employer.

6. Subsequent medical evidence. All subsequent
medical evidence from the treating health care provider

petent in their specific fields of expertise and in the treat-

must be forwarded to the independent medical examiner

ment of work-related injuries to serve as independent

no later than 14 days prior to the hearing. The indepen-

medical examiners from each of the health care special-

dent medical examiner must be notified of the hearing

ties that the board finds most commonly used by injured

and sha]l make a supplemental report if the subsequent

employees. The board shall establish a fee schedule for
services rendered by independent medical examiners and

medical evidence affects the medical findings of the in-
dependent medical examiner. If the independent medi-

adopt any rules considered necessary to effectuate the

cal examiner prepares a supplemental report, the report

‘purposes of this section.

2. Duties. An independent medical examiner shall
render medical findings on the medical condition of an
emplovee and related issues as specified under this sec-
tion. The independent medical examiner in a case may
not be the employee’s treating health care provider and

must be submitted to the board and the parties at least 3
days prior to the hearing,

7. Weight. If the parties agree to a medical exam-
iner, the examiner’s findings are binding, If the board
assigns an independent medical examiner, the board shall
adopt the medical findings of the independent medical

may not have treated the employee with respect to the

examiner unless there is clear and convincing evidence

injury for which the claim is being made or the benefits

to the contrary in the record that does not support the

are being paid. Nothing in this subsection precludes the

medical findings. Contrary evidence does not include

selection of a provider authorized to receive reimburse-

medical evidence not considered by the independent

ment under .section 206 to serve in the capacity of an

independent medical examiner. A physician who has
examined an employee at the request of an insurance

medical examiner. The board shall state in writing the
reasons for not accepting the medical findings of the in-

dependent medical examiner.

company, employer or employee in accordance with sec-
tion 207 during the previous 52 weeks is not eligible to
serve as an independent medical examiner.

3. Appointment. If the parties to a dispute can
not agree on an independent medical examiner of their

8. Immunity. Any health care provider acting
without malice and within the scope of the provider’s
duties as an independent medical examiner is immune

from civil liability for making any report or other infor-
mation available to the board or for assisting in the origi-

own choosing, the board shall assign an independent

nation, investigation or preparation of the report or other

medical examiner from the list of qualified examiners to
render medical findings in any dispute relating to the

medical condition of a claimant, including but not lim-
ited to disputes that involve the employee’s medical con-

information so provided.

9. Annual review, The board shall create a review
process to oversee on an annual basis the quality of per-

dition, improvement or treatment, degree of impairment

formance and the timeliness of the submission of medi-

or ability to return to work.

4. Rules, The board may adopt rules pertaining to
the procedures before the independent medical exam-

iner, including the parties’ ability to propound questions
relating to the medical condition of the employee to be

submitted to the independent medical examiner. The
parties shall submit any medical records or other perti-

cal findings by the independent medical examiners.

§313. Procedure upon notice of controversy or other
mdication of controversy; mediation

1. Procedure. Upon filing of notice of contro-
versy or other indication of controversy, the matter must
be referred by the board to mediation.

nent information to the independent medical examiner.
In addition to the review of records and information sub-

mitted by the parties, the independent medical examiner

may examine the employee as often as the examiner de-
termines necessary to render medical findings on the ques-

2. Mediation. The mediator shall by informal
means, which may include telephone contact, determine
the nature and extent of the controversy and attempt to
resolve it. The mediator is not bound by the rules of

tions propounded by the parties.

5. Medical findings; fees. The independent medi-

evidence or procedure, but shall make inquiry in the man-
ner best calculated to ascertain the substantial rights of
the parties and carry out the spirit of this Act. The

cal examiner shall submit a written report to the board,

mediator may require that the parties appear and submit

the employer and the employee stating the examiner’s

relevant information.

3
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3. Conclusion. At the conclusion of mediation,
the mediator shall file a written report with the board

PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

3. Location of arbitration. The arbitrator shall
conduct the hearing in the county in which the injury

stating the information required by section 305, 2nd para-

occurred or at a place agreed upon by all of the parties.

graph and the legal issues in dispute. If an agreement is
reached, the report must state the terms of the agree-
ment and must be signed by the parties and the media-

4. Arbitration decision. The arbitrator shall ren-
der the arbitration decision within 30 days after the close

tor, If a full agreement is not reached, the report must

of the arbitration or the receipt of briefs, if required.

state the information required by section 305, 2nd para-

The decision must be in writing, signed by the arbitrator

graph, any terms that are agreed on by the parties and

and include a written opinion stating the arbitrator’s find-

any facts and legal issues in dispute and the report must

ings of fact and conclusions of law. The decision must be

be signed by the parties and the mediator.

4. Cooperation; sanctions. The parties shall coop-
erate with the mediator assigned to the case. The as-
signed mediator shall report to the board the failure of a

filed with the board within 3 days of entry of the deci-
sion by the arbitrator.

5. _Record, The decision is part of the record of
the arbitration proceeding under this section,

party to cooperate or to produce requested material. The
board may impose sanctions against a party who does
not cooperate or produce requested materials, including

6. Finality. The findings of fact made by the arbi-
trator acting within the arbitrator’s powers, in the ab-

the following:

A. Assessment of costs and attorney’s fees;

B. Reductions of attorney’s fees; or

C. If the party is the moving party, suspension of

sence of fraud, are conclusive. If the arbitrator expressly
finds that any party has or has not sustained the party’s
burden of proof, that finding is considered a conclusion
of law and is reviewable in accordance with section 322.
Any party may appeal the decision of the arbitrator to
the Law Court pursuant to section 322 within 20 days of
receipt of notice of the filing of the decision by the arbi-

proceedings until the party has cooperated or pro-

trator.

duced the requested material.

5. Duties of employer or representative of the

7. Fee.. The board shall by rule provide for the
amount of the fee to be paid to the arbitrator by the

employee, employer or insurer. The employer or repre-

board.

sentative of the employee, employer or insurer who par-
ticipates in mediation must be familiar with the

§315. Time and place of formal hearing

employee’s claim and has authority to make decisions

regarding the claim. The board may assess a forfeiture
in the amount of $100 against any employer or repre-

Upon filing of the mediator’s report indicating that
mediation has not resolved all issues in dispute, the mat-

sentative of the employee, employer or insurer who par-

ter must be referred to the board, which shall fix a time

ticipates in mediation without full authority to make de-

for hearing upon at least a 5-day notice given to all the

cisions regarding the claim. If a representative of the

parties or to the attorney of record of each party. All

employer, insurer or employee participates in mediation
or any other proceeding of the board, the representative

hearings must be held before a hearing officer employed
by the board at such towns and cities geographically dis-

shall notify the employer, insurer or employee of all ac-

tributed throughout the State as the board designates. If

tions by the representative on behalf of the employer,

the designated ‘place of hearing is more than 10 miles

from the place where the injury occurred, the employer

insurer or employee and any other actions at the pro-
ceeding, :

§314. Arbitration

Any case for which an application for a hearing
has been filed may be heard by an arbitrator mutually

agreed upon in writing by the parties.

1. Evidence. An arbitrator shall admit evidence in

shall provide transportation or reimburse the employee
for reasonable mileage in traveling within the State to
and from the hearing. The amount allowed for travel is
determined by the board and awarded separately in the
decree.

The board shall provide for an expedited process

for the scheduling and hearing of matters involving medi-
cal care or the right to benefits for total incapacity.

accordance with section 309, subsection 2.

2. Testimony. Testimony must be taken under
oath and a record of the arbitration must be made. Any
party, at that party’s expense, may provide for a written
transcript of the proceedings. The cost of any transcrip-

§316. Guardians and other representatives for minors
and incompetents

If an injured employee is a minor or is mentally
incompetent or, when death results from the injury, if

tion ordered by the arbitrator for the arbitrator’s own

any of the employee’s dependents entitled to compensa-

use must be paid for by the board.

tion are minors or mentally incompetent at the time when
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any right, privilege or election accrues under this Act,
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the revised decision must be filed in the office of the

the parent, guardian or next friend of the minor or in-

board and a copy, attested by the clerk of the board,

competent, or some disinterested person designated by

must be mailed promptly to all parties interested. The

the board, may claim and exercise that right, privilege or
election, or file any petition or answer, on behalf of the

running of the time for appeal is terminated by a timely

motion made pursuant to this section and the full time

minor or incompetent. No limitation of time provided in
this Act may run as long as the minor or incompetent
has no parent living or guardian.

If the board has reasonable grounds for believing

for appeal commences to run from the filing of those
findings and conclusions and the revised decision.

Clerical mistakes in decrees, orders or other parts
of the record and errors arising from oversight or omis-

that compensation paid under this Act, either in weekly

sion may be corrected by the board at any time of its

installments or in a lump sum, will be squandered or

own initiative, at the request of the hearing officer or on

wasted by the injured employee or the employee’s de-

the motion of any party and after notice to the parties,

pendents, the board may designate in writing some disin-

During the pendency of an appeal, these mistakes may

terested person to act as trustee for the injured employee

be corrected before the appeal is docketed in the Law

or the dependents. The trustee shall file an account at

Court and thereafter, while the appeal is pending, may

least once a year with the board showing the amounts of

be corrected with leave of the Law Court.

receipts and expenditures in behalf of the injured em-
ployee or the dependents.

§317. Appearance by officer or employee of corporation
or partnership

The appearance before the board of an authorized

§319, Petition for reopening

Upon the petition of either party, the board may
reopen and review any compensation payment scheme,
award or decree on the grounds of newly discovered evi-
dence that by due diligence could not have been discov-

officer, employee or representative of a party in any hear-

ered prior to the time the payment scheme was initiated

ing, action or proceeding in which the party is participat-

or prior to the hearing on which the award or decree was

ing or desires to participate is not an unauthorized prac-

based. The petition must be filed within 30 days of the

tice of law and is not subject to any criminal sanction. If

payment scheme, award or decree.

the appearance of such an officer, employee or repre-
sentative prevents the efficient processing of any pro-

§320. Review by full board

ceeding, the board, in its discretion, may remove that
person from representation of the party.

§318. Hearing and decision

The hearing officer shall hear those witnesses as

Within 5 days of issuing a decision, a hearing of-
ficer may request that the full board review a decision of
the hearing officer if the decision involves an issue that is

of significance to the operation of the workers’ compen-

sation system. There may be no such review of findings

may be presented or, by agreement, the claims of both

of fact made by a hearing officer.

parties as to the facts may be presented by affidavits. If
the facts are not in dispute, the parties may file with the
hearing officer an agreed statement of facts for a ruling

If a hearing officer asks for review, the time for
appeal to the Law Court pursuant to section 322 is stayed

on the applicable law. From the evidence or statements

and no further action may be taken until a decision of

furnished, the hearing officer shall in a summary manner
decide the merits of the controversy. The hearing officer’s

the board has been made. If the board reviews a deci-
sion of a hearing officer, any appeal must be from the

decision must be filed in the office of the board and a

decision of the board.

copy, attested by the clerk of the board, mailed promptly
to all parties interested or to the attorney of record of
each party. The hearing officer’s decision, in the absence

Upon the approval of a majority of the members
of the board, the request for review may be granted.

of fraud, on all questions of fact is final; but if the hear-

The board may delegate responsibility for reviewing the

ing officer expressly finds that any party has or has not

decision of the hearing officer under this section to pan-

sustained the party’s burden of proof, that finding is con-

els of board members consisting of equal numbers of

sidered a conclusion of law and is reviewable in accor-

representatives of labor and management, Review must

dance with section 322,

The hearing officer, upon the motion of a party
made within 20 days after notice of the decision or upon

be on the record and on written briefs only. Upon a
majority vote, the board shall issue a written decision

affirming, reversing or modifying the hearing officer’s

decision. The written decision of the board must be filed

its own motion, may find the facts specially and state

with the board and mailed to the parties or their counsel.

separately the conclusions of law and file the appropriate

The decision of the hearing officer stands if the result of

decision if it differs from the decision filed before the

the voting is less than a majority vote.

request was made. Those findings and conclusions and
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§321. Reopening for mistake of fact or fraud

1. Agreements. Upon the ﬁetition of either party
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If the petition for appellate review is granted, the clerk
of the Law Court shall notify the parties of the briefing
schedule consistent with the Maine Rules of Civil Proce-

at any time, the board may annul any agreement that has

dure and in all respects the appeal before the Law Court

been approved by the board if it finds that the agree-

must be treated as an appeal in an action in which equi-

ment has been entered into through mistake of fact by

table relief has been sought, except that there may be no

the petitioner or through fraud. Except in the case of

appeal upon findings of fact. The Law Court may, after

fraud on the part of the employee, an employee is not

due consideration, reverse, modify or affirm any deci-

barred by any time limit from filing a petition to have
the matters covered by the agreement determined in ac-

cordance with this Act as though the agreement had not

sion of the board.

§323. Enforcement of board decision

been approved.
2. Compensation payment scheme. A party may

Any decision of the board is enforceable by the
Superior Court by any suitable process, including execu-

petition the board, within one year of initiation of a pay-

tion against goods, chattel and real estate and proceed-

ment scheme, award or decree, to reopen any case in

ings for contempt for willful failure or neglect to obey

which fraud on the part of the opposing party is alleged.

the orders or decrees of the court or in any ‘other man-

If the board finds that the petitioning party exercised

ner that decrees for equitable relief are enforced. Any

due diligence in investigating the initial claim and fur-

party in interest may present copies, certified by the clerk

ther finds that fraud occurred, the board may reopen the

of the board, of any order or decision of the board or of

case as to any issue that may have been affected by the

any memorandum of agreement approved by the board

fraudulent act and the board may terminate or modify

to the clerk of courts for the county in which the injury

an employer’s obligation to make payment upon a find-

occurred or, if the injury occurred outside the State, to

ing that fraud on the part of a party affected the

the clerk of courts for Kennebec County. Any Justice of

employer’s obligation to make payment,

Except in the case of fraud on the part of the employee,

the Superior Court shall then render a pro forma deci-
sion in accordance with the order, decision or memoran-
dum and cause all interested parties to be notified. The

an employee is not barred by any time limit from filing a

decision has the same effect and all proceedings in rela-

petition to have any issues determined in accordance with

tion to the decision are the same as though rendered in

this Act as though the payment scheme had not been

an action in which equitable relief is sought, duly heard

initiated.

8322, Appeal from decision of hearing officer or board

and determined by the court, The decision must be for
enforcement of a board decision, order or agreement,
Appeals from a board decision, order or agreement must

1. Appeals. Any party in interest may present a
copy of the decision of a hearing officer or a decision of

be in accordance with section 322.

§324. Compensation payments; penalty

the board, if the board has reviewed a decision pursuant
to section 320, to the clerk of the Law Court within 20
days after receipt of notice of the filing of the decision

1. Order or decision. The employer or insurance
carrier shall make compensation payments within 10 days

by the hearing officer or the board. Within 20 days after

after the receipt of notice of an approved agreement for

the copy is filed with the Law Court, the party seeking

payment of compensation or within 10 days after any

review by the Law Court shall file a petition seeking

order or decision of the board awarding compensation.

appellate review with the Law Court that sets forth a

If the board enters a decision awarding compensation

brief statement of the facts, the error or errors of law

and an appeal is filed with the Law Court pursuant to

that are alleged to exist and the legal authority support-

section 322, payments may not be suspended while the

ing the position of the appellant.

2. Procedures. The Law Court shall establish and

appeal is pending. The employer or insurer may recover
from an employee payments made pending appeal to the
Law Court if and to the extent that the Law Court has

publish procedures for the review of petitions for appel-

decided that the employee was not entitled to the com-

late review of decisions of the board.

3. Discretionary appeal; action. Upon the ap-

pensation paid. The board has full jurisdiction to deter-
mine the amount of overpayment, if any, and the amount
and schedule of repayment, if any. The board, in deter-

proval of 3 or more members of a panel consisting of no

mining whether or not repayment should be made and

fewer than 5 Justices of the Law Court, the petition for

the extent and schedule of repayment, shall consider the

appellate review may be granted. If the petition for ap-
pellate review is denied, the decision of the board is fi-

financial situation of the employee and the employee’s
family and may not order repayment that would work

nal. The petition must be considered on written briefs

hardship or injustice.

only.
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2. Failure to pay within time limits, An employer
or_insurance carrier who fails to pay compensation, as
provided in this section, is penalized as follows.

A. Except as otherwise provided by section 205, if
an employer or insurance carrier fails to pay com-
pensation as provided in this section, the board

shall assess against the employer or insurance car-
rier a forfeiture of up to $200 for each day of non-

CHAPTER 885

13-A, section 1302, The employer, if licensed, cer-
tified, registered or regulated by any board autho-
rized by Title 5, section 12004-A or whose license
may be revoked or suspended by proceedings in

the Administrative Court or by the Secretary of
State, is subject to revocation or suspension of the

license, certification or registration,

Prosecution under paragraph A does not preclude action

compliance. If the board finds that the employer

under paragraph B or C.

or insurance carrier was prevented from comply-
ing with this section because of circumstances be-

If the employer is a corporation, any agent of the corpo-

yond its control, no forfeiture may be assessed.

(1) The forfeiture for each day of noncom-

ration having primary responsibility for obtaining insur-
ance coverage is liable for punishment under this sec-

tion. Criminal liability must be determined in conformity

pliance must be divided as follows: Of each

with Title 17-A, sections 60 and 61.

day’s forfeiture amount, the first $50 is paid
to the employee to whom compensation is
due and the remainder must be paid to the

4. Certificate. Notwithstanding any other provi-
sion of law or rule of evidence, the certificate of the

board and be credited to the Workers’ Com-

executive director, under seal of the board, must be re-

pensation Board Administrative Fund.
(2) If a forfeiture is assessed against any

employer or insurance carrier under this sub-

ceived in any court in this State as prima facie evidence
of facts pertaining to insurance coverage records con-
tained in the certificate or within the documents attached
to the certificate.

section on petition by an employee, the em-
ployer or insurance carrier shall pay reason-

§325. Costs; attorney’s fees allowable

able costs and attorney’s fees related to the
forfeiture, as determined by the board, to

the employee.

(3) Forfeitures assessed under this subsec-

1. Costs and attorney’s fees. Except as otherwise
provided by law, by the Maine Rules of Civil Procedure
or by rule of court, each party is responsible for the
payment of the party’s own costs and attorney’s fees. In

tion may be enforced by the Superior Court

the event of a disagreement as to those costs or fees, an

in the same manner as provided in section

interested party may apply to the board for a hearing.

323.

B. Payment of any forfeiture assessed under this

2. _Restriction on attorney’s fees. An attorney
representing an emplovyee in a proceeding under this Act

subsection is not considered an element of loss for

may receive a fee from that client for an activity pursu-

the purpose of establishing rates for workers’ com-

ant to the Act only as provided in this section. The fees

pensation insurance.

3. Failure to secure payment. If any employer

and payment of fees to all attorneys for services pro-
vided to employees under this Act are subject to the
approval of the board. The board may approve the pay-

who is required to secure the payment to that employer’s

ment of attorney’s fees by the employee for services pro-

employees of the compensation provided for by this Act

vided to the employee pursuant to this Act. Any attor-

fails to do so, the employer is subject to the penalties set

ney who violates this section must forfeit any fee in the

out in paragraphs A, B and C. The failure of any em-

case and is liable in a court suit to pay damages to the

ployer to procure insurance coverage for the payment of

client equal to 2 times the fee charged to that client,

compensation and other benefits to the employer’s em-
plovees in compliance with sections 401 and 403 consti-
tutes a failure to secure payment of compensation within
the meaning of this subsection.

A. The employer is guilty of a Class D crime.

B. The emplovyer is liable to pay a civil penalty of

3. Rules. The board shall adopt rules to prescribe
maximum attorney’s fees and the manner in which the
amount is determined and paid by the employee. The
maximum attorney’s fees prescribed by the board in a
case tried to completion may not exceed 30% of the
benefits accrued, after deducting reasonable expenses in-
curred on behalf of the employee, or be based on a weekly

up to $10,000, payable to the Employment Reha-

benefit amount after coordination that is higher than 2/3

bilitation Fund.

C. The employer, if organized as a corporation, is
subject to revocation or suspension of its authority

of the state average weekly wage at the time of injury.
The board may by rule allow attorney’s fees to be in-
creased above or decreased below the amount specified
in the rule when in the discretion of the board that ac-

to do business in this State as provided in Title

tion is determined to be appropriate.

3
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4. Attorney’s fees for lump-sum settlements.

PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

entitled to compensation by reason of the death under

Attorney’s fees for lump-sum settlements pursuant to

this Act,

section 352 must be determined as follows:

A. Before computing the fee, reasonable expenses
incurred on the employee’s behalf must be de-
ducted from the total settlement, including:

(1) Medical examination fee and witness fee;

§327. When emplow)ee killed or unable to testify

In any claim for compensation, when the employee
has been killed or is physically or mentally unable to
testify, there is a rebuttable presumption that the em-
ployee received a personal injury arising out of and in

(2) Any other medical witness fee, includ-

the course of employment, that sufficient notice of the
injury has been given and that the injury or death was

ing cost of subpoena;

. (3)_Cost of court reporter service; and

(4) Appeal costs; and

B. The computation of the fee, based on the
amount resulting after deductions according to
paragraph A, may not exceed:

(1) Ten percent of the first $50,000 of the
settlement;

(2) Nine percent of the first $10,000 over

not occasioned by the willful intention of the employee
to injure or Kill the employee or another,

§328. Cardiovascular injury or disease and pulmonary
disease suffered by a firefighter or resulting in a
firefighter’s death '

Cardiovascular injury or disease and pulmonary
disease suffered by a firefighter or resulting in a
firefighter’s death are governed by this section.

1. Firefighter defined. For the purposes of this
section, “firefighter” means an active member of a mu-
nicipal fire department or of a volunteer firefighters as-

$50,000 of the settlement;

(3) Eight percent of the next $10,000 over

sociation if that person is a member of a municipal fire
department or volunteer firefighters association and if
that person aids in the extinguishment of fires, regard-

$50,000 of the settlement;

(4) Seven percent of the next $10,000 over

less of whether or not that person has administrative
duties or other duties as a member of the municipal fire

department or volunteer firefighters association.

$50,000 of the settlement;

(5) _Six percent of the next $10,000 over

2. Presumption. There is a rebuttable presump-
tion that a firefighter received the injury or contracted

$50,000 of the settlement; and

(6) Five percent of any amount over $90,000

the disease arising out of and in the course of employ-
ment, that sufficient notice of the injury or disease has
been given and that the injury or disease was not occa-

of the settlement.

5. _Attorney’s fees in cases in which the injury
occurred prior to January 1, 1993. In cases in which the

sioned by the willful intention of the firefighter to cause
self-injury or injury to another if the firefighter has been
an active member of a municipal fire department or a

volunteer firefighters association, as defined in Title 30-A,

injury to the employee occurred prior to January 1, 1993,

section 3151, for at least 2 years prior to a cardiovascular

the amount of the attorney’s fees is determined by the

injury or the onset of a cardiovascular disease or pulmo-

law in effect at the date of the injury and is payable by

nary disease and if;

the employer. If the employee attended a mediation
pursuant to section 313 after January 1, 1993 and was
represented by an attorney, the attorney’s fees may in-
clude compensation from the date of the mediation ses-
sion.

§326. Death of petitioner

No_proceedings under this Act abate because of
the death of the petitioner, but may be prosecuted by
the employee’s legal representatives or by any person
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A. The disease has developed or the injury has
occurred within 6 months of having participated in
fire fighting, or training or drill that actually in-
volves fire fighting; or

B. The firefighter had developed the disease or
had suffered the injury that resulted in death within
6 months of having participated in fire fighting, or
training or drill that actually involved fire fighting,
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SUBCHAPTER I

MISCELLANEOQOUS
§351. Nonresidents

If an employee receiving weekly payments under

CHAPTER 885

D. Any other information, including the age of
the employee and of the employee’s dependents,
that would bear upon whether the settlement is in
the best interest of the claimant,

4. Procedure. The board shall initiate the review
within 14 days of receipt of a request for a settlement

this Act ceases to reside in the State or if the employee’s

review. An employer is considered a party for the pur-

residence at the time of the injury is in another state, the

poses of this section.

board upon application of either party may, in its discre-
tion, having regard to the welfare of the employee and
the convenience of the employer, authorize payments to

5. Approval, The board may not approve any
lump-sum settlement unless there is an agreement pur-

be made monthly or quarterly instead of weekly.

§352. Lump-sum settlements

1. Asgreement. An insurer, self-insurer or self-
insured group and an employer and employee may by
agreement discharge any liability for compensation, in
whole or in part, by the employer’s payment of an amount
to the employee if:

A. The insurer, the employer, the employee or
the employee’s dependents petition the board for
an order commuting all payments for future ben-
efits to a lump sum;

B. Six months’ time has elapsed from the date of
an injury; and

C. The provisions of this section have been met
and the agreement has been approved by the board.

2. Policy. The board shall by rule adopt policies
establishing the circumstances under which lump-sum

suant to subsection 1 or, in the event the employer re-
fuses to agree to the settlement, the board has reviewed
the proposed agreement and finds it to be in the best
interests of the parties, and unless:

A. The employee has fully participated in the re-
view process, except in circumstances amounting
to good cause;

B. The board finds the settlement to be in the
employee’s best interest in light of the factors re-
viewed with the employee under subsection 3; and

C. In the case of a lump-sum settlement that re-
quires the release of an employer’s liability for fu-
ture medical expenses of the employee, the board
finds that the parties would be unlikely to reach
agreement on the amount of the lump-sum pay-
ment without the release of liability for future medi-

cal expenses.

6. Monitoring of lump-sum settlement recipients.
The board shall establish and maintain a program to

payments may be approved under this section. The cir-

monitor the postsettlement employment experience of

cumstances must be at least as restrictive as those set

employees who settle their claims pursuant to this sec-

forth in this section.

3. Review. Before approving any lump-sum settle-

tion to help develop future policy. The Bureau of Em-
ployment Security shall cooperate with the board in the
establishment and operation of this monitoring program.

ment, the board shall review the following factors with
the employee:

A. The employee’s rights under this Act and the
effect a lump-sum settlement would have on those

§353. Discrimination

An employee may not be discriminated against by
any employer in any way for testifying or asserting any

rights, including, if applicable, the effect of the re-

claim under this Act. Any employee who is so discrimi-

lease of an employer’s liability for future medical

nated against may file a petition alleging a violation of

EXpenses,

B. The purpose for which the settlement is re-

this section. The matter must be referred to a hearing
officer for a formal hearing under section 315, but any
hearing officer who has previously rendered any deci-

quested;

C. The employee’s post-injury earnings and pros-

sion concerning the claim must be excluded. If the em-
ployee prevails at this hearing, the hearing officer may
award the employee reinstatement to the employee’s pre-

pects, considering all means of support, including

vious job, payment of back wages, reestablishment of

the projected income and financial security result-

employee benefits and reasonable attorney’s fees,

ing from proposed employment, self-employment
or any business venture or investment and the pru-

dence of consulting with a financial or other ex-
pert to review the likelihood of success of these

This section. applies only to an employer against
whom the employee has testified or asserted a claim un-
der this Act. Discrimination by an employer who is not

projects; and
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the same employer against whom the employee has testi-
fied or asserted a claim under this Act is governed by
Title 5, section 4572, subsection 1, paragraph A.
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§354. Multiple injuries; apportionment of liability

1. Applicability. When 2 or more occupational
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1. Fund administration and contributions. There
is established a special fund, known as the Employment
Rehabilitation Fund, for the sole purpose of making pay-

injuries occur, during either a single employment or suc-

ments in accordance with this Act. The fund is adminis-

cessive employments, that combine to produce a single

tered by the board. The Treasurer of State is the custo-

incapacitating condition and more than one insurer is

dian of the fund. All money and securities in the fund

responsible for that condition, liability is governed by

must be held in trust by the Treasurer of State for the

this section.

2. Liability to employee. If an employee has sus-

purpose of making payments under this Act and are not
money or property for the general use of the State. The
fund does not lapse.

tained more than one injury while employed by different
emplovers, or if an employee has sustained more than

The Treasurer of State may disburse money from the

one injury while employed by the same employer and

fund only upon written order of the board. The Trea-

that employer was insured by one insurer when the first

surer of State shall invest the money of the fund in ac-

injury occurred and insured by another insurer when the

cordance with law, Interest, income and dividends from

subsequent injury or injuries occurred, the insurer pro-

viding coverage at the time of the last injury shall ini-
tially be responsible to the emplovee for all benefits pay-
able under this Act.

3. Subrogation. Any insurer determined to be

the investments must be credited to the fund.

2. Limitations. An employer is not entitled to
reimbursement from the fund in the event of subsequent
injury if an injured employee returns to the employee’s
preinjury job with the same employer without the provi-

liable for benefits under subsection 2 must be subrogated

sion of significant rehabilitation services or significant

to the employee’s rights under this Act for all benefits

modification of the workplace.

the insurer has paid and for which another insurer may
be liable. Any such insurer may, in accordance with rules
adopted by the Superintendent of Insurance, file a re-

3. Reimbursement. The employer must be reim-
bursed at least quarterly from the fund for any weekly

quest for appointment of an arbitrator to determine ap-

wage replacement benefits for which the emplover is li-

portionment of liability among the responsible insurers.

able under section 212, 213 or 215 and that are paid by

The arbitrator’s decision is limited to a choice between

that employer,

the submissions of the parties and may not be calculated
by averaging. Within 30 days of the request, the Super-
intendent of Insurance shall appoint a neutral arbitrator
who shall decide, in accordance with the rules adopted
by the Superintendent of Insurance, respective liability
among or between insurers. Arbitration pursuant to this
subsection is the exclusive means for resolving appor-
tionment disputes among _insurers and the decision of
the arbitrator is conclusive and binding among all parties
involved. Apportionment decisions made under this sub-
section may not affect an employee’s rights and benefits
under this Act.

4. Consolidation, The board may consolidate some
or all proceedings arising out of multiple injuries.

§355. Employment Rehabilitation Fund

If an employee who has completed a rehabilitation

A. An employer entitled to reimbursement under
this section remains liable to the employee for all
payments otherwise required from the employer
by this Act and remains responsible for carrying
out the rehabilitation efforts required by this Act
as a result of the subsequent injury.

B. The board shall order a reduction, suspension
or termination of reimbursement of an employer
under this section if the board finds that the em-
ployer has not made a bona fide effort to return
the employee to continuing suitable employment.

4, Apportionment. Reimbursement under this sec-
tion must be reduced by the amount of any contribution
paid to the employer by any other employer for wage
replacement benefits on the basis of apportioned liabili-
ty under section 354.

program under section 217, whether implementation is
approved or ordered by the board, subsequently sustains
a personal injury arising out of and in the course of em-
ployment and that injury, in combination with the prior
injury, results in a reduction in earning capacity that is
substantially greater in duration or degree, or both, than
that which would have resulted from the subsequent in-
jury alone, taking into account the age, education, em-
ployment opportunities and other factors related to the
employee, the employer at the time of the subsequent
injury is entitled to reimbursement from the Employ-
ment Rehabilitation Fund, referred to in this section as

A, If insurers disagree on the apportionment of
liability in a case under this section, the matter
must be considered by the board before an insurer
may file a petition under section 354. The board
shall encourage agreement between the insurers
and, if agreement can not be achieved, shall make
a recommendation on the apportionment of liabil-

ity.

5. Employer knowledge. An employer otherwise
entitled to reimbursement under this section is entitled

the “fund,” as provided in this section.

to that reimbursement regardless of whether the employer
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has knowledge at any time that the employee had com-
pleted an approved rehabilitation plan,

6. Hiring incentive; wage credit. If an employer
hires an employee after the employee has completed a

rehabilitation program under section 217, that subsequent
employer may apply for a wage credit under this subsec-
tion. For the purposes of this subsection, the term “em-
ployer” does not include the insurer of a subsequent em-
ployer or the same employer for whom an employee
worked when the employee sustained the injury for which
the employee received rehabilitation.

A. The subsequent employer must file an applica-
tion for a wage credit by providing the board, within
2 weeks after the close of the first 90 days of em-
ployment of the employee, with a statement of the
total direct wages, earnings or salary the employer
paid to the employee for the first 90 days of em-
ployment along with such verification as may be
required by rule of the board. Within 2 weeks
after the close of the first 180 days of employment,
the subsequent employer must provide to the board
a supplemental report of the direct wages, earn-
ings and salary for the 2nd 90-day period, along
with the required verification.

B. The board shall compute the wage credit, which

CHAPTER 885

months of employment, the subsequent employer
shall return to the board all wage credits received
by the employer for that employee and all sums
paid into the fund by the insurer or self-insurer
must be returned to that insurer or self-insurer.

D. When the wage credit is paid from the fund to
an _employer, the insurer or self-insurer who paid
the sum into the fund has no further obligation to
pay any sums into the fund for any future reem-
ployment of that employee, except as provided in

paragraph E,

(1) Total wage credit payments under a plan
may _not exceed a period of 180 days, not
including periods subject to refunds under

paragraph C. .

(2) The board shall inform subsequent em-
ployers of the number of days of wage cred-
its available, if it is less than 180 days.

E. Wapge credit payments are not dependent on
the receipt by the fund of payments from an in-
surer or self-insurer.

7. Plan implementation costs; payment; reimburse-
ment, The actual and direct costs of implementing plans

consists of a sum equal to 50% of the average

ordered by the board under section 217, subsection 2

weekly direct wages, earnings or salary for the

90-day period listed in the subsequent employer’s

must be paid from the fund. Payments must be made
directly to the rehabilitation providers or other persons

application or statement, but may not exceed the

who provide services under the plan. Upon an order of

amount of workers’ compensation benefits that the

recovery of plan implementation costs under section 217,

emplovee did not receive because of the employ-

subsection 3, the board shall assess the employer who

ment but would have been entitled to for the wage

refused to agree to implement the plan under section

credit period, based on the average weekly work-

217 an amount equal to 180% of the costs paid from the

ers’ compensation benefits during the most recent

fund under this subsection. An employer may appeal

60-day period in which the employee did receive

the imposition or amount of this assessment to the board.

benefits preceding the employee’s hiring by the

The employee may not be a party to this appeal.

employer.

(1) _On adequate verification of the applica-
tion or statement, the board shall pay the
amount for each 90-day period in a lump
sum to the subsequent employer within 30
days of receiving the application or state-
ment,

(2) _The board shall bill these sums to the
insurer or self-insurer that was responsible
for payment of the compensation received
by the employee immediately before the
employee’s hiring by the subsequent em-
ployer. When the sum is received from the
insurer or self-insurer, the board shall de-
posit it in the fund.

C. If the employment with the subsequent em-
plover is terminated by the employer without good
cause before the completion of 12 consecutive

8. Jurisdiction. The board has jurisdiction over all
claims brought against the fund.

A. The fund is not bound as to any question of
law or fact by reason of any award or any adjudi-
cation to which the fund was not a party or in
relation to which the fund was not notified, at least
21 days prior to the award or adjudication, that the
fund might be subject to liability for the injury or

death of an employee.

B. An employer shall notify the board of any pos-
sible claim for subsequent injury reimbursement
against the fund as soon as practicable, but in no
event later than one year after the injury or death
of an employee, Failure to provide timely notice
bars the claim.

9. Legal representation. The Attorney General
shall provide legal representation for any claim made
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under this section, including the enforcement of an as-
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quarter. That report must contain any further informa-

sessment made under subsection 7 or the defense of an

tion the board prescribes by rule.

employer’s appeal of that assessment,

A. The reasonable expense of prosecution or de-

4. Appropriation of money received. The State
Tax Assessor shall pay daily all receipts from any assess-

fense by the Attorney General of assessments to

ment and any receipts received under subsection 2 to the

or claims against the fund, subject to the approval

Treasurer of State daily. The Treasurer of State shall

of the board, are payable out of the fund.

B. The Attorney General may not prosecute an

assessment against the State or defend the fund
against any claim brought by the State. The board

deposit_all receipts as received in the Employment Re-
habilitation Fund.

5. Inspections. The State Tax Assessor or the
State Tax Assessor’s duly authorized agent or the board,

may hire, using money from the fund, private coun-

for the purpose of determining the truth or falsity of any

sel for this purpose.

10. Effect on obligations of prior employers. The
availability of reimbursement under this section does not
limit or reduce the obligation of any previous employer
to provide benefits under this Act to the employee.

11. Freedom from liability. The State is not liable
for any claim against the fund that is in excess of the
fund’s current ability to pay. If any claim against the
fund is denied due to an inadequate fund balance, that
claim is entitled to priority over later claims when an
adequate balance is restored.

12. Applicability. Reimbursement under this sec-

statement or return made by the insurer, may:

A. Enter any place of business of an insurer to
inspect any books or records of the insurer;

B. Notwithstanding any other provision of law,
inspect any records or reports filed by an insurer
with the Superintendent of Insurance; and

C. Delegate these powers to the Superintendent
of Insurance, the superintendent’s deputies, agents

or employees.

6. Civil action. Whenever any insurer fails to pay
any assessment due under this section within the time

tion is available solely with respect to employees who

limit, the Attorney General shall enforce payment by

are injured and rehabilitated after November 20, 1987,

13. Reimbursement. The fund must be used to

civil action against that insurer for the amount of the
assessment in the Superior Court in and for the county

or the District Court in the division in which that insurer

reimburse employers, insurers and group self-insurers for

has the insurer’s place of business, or in the Superior

their payments of compensation to employees under sec-

Court of Kennebec County.

tion 213, subsections 3 and 4.

§356. Funding of Employment Rehabilitation Fund

1. Assessment. The board may levy an assess-

7. Insurer defined. For the purposes of this sec-
tion, “insurer” means an insurance company or associa-
tion that does business or collects premiums for workers’
compensation insurance in this State or an individual or

ment on each insurer based on its actual paid losses dur-

group self-insurer under this Act, including the State and

ing the previous calendar year when the amount of money

other public or governmental authority.

in the Employment Rehabilitation Fund is less than

$500,000.

2. Death of an employee. In every case of the
death of any employee when there is no person entitled

§357. Information from insurance companies

1. Completion of forms. Every insurance com-
pany insuring employers under this Act shall fill out any

to compensation, the employer shall pay to the Trea-

blanks and answer all questions submitted that may re-

surer of State a sum equal to 100 times the average weekly

late to policies, premiums, amount of compensation paid

wage in the State as computed by the Employment Secu-

and such other information as the board or the Superin-

rity Commission to be credited to the Employment Re-
habilitation Fund.

3. Records and reports. Every insurer shall keep
as permanent records a record of the amount and date of
each loss paid. The records must be open for inspection

tendent of Insurance may determine important, either
for the proper administration of this Act or for statistical

purposes.

2. Explanation of reserving policy. Every insur-
ance company subject to Title 24-A, chapter 25,

at all times. Every insurer shall, on or before the 60th

subchapter I1-B shall, not later than 30 days after filing

day following the end of a calendar quarter, render a

its annual statement, file with the Superintendent of In-

report to the State Tax Assessor stating the amount of

surance a detailed explanation of its reserve policy in

losses paid by the insurer during the preceding calendar
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regard to claims under this Act, including specific re-
serve guidelines.
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§358. Reports and data collection

1. Occupational injuries and illnesses, The Direc-

CHAPTER 885

disputes that arose, the reasons for the disputes, the
method and manner of their resolution, the costs incurred,
the reasons for attorney involvement and the services

tor of the Bureau of Labor Standards shall provide an

rendered by the attorneys.

annual report concerning the number and character of
occupational injuries and illnesses and their effects, as

If as a result of an examination and after Aproviding the

required under Title 26, section 42.

The board’s-executive director shall assist the Director

opportunity for a hearing the board determines that any
compensation, interest, penalty or other obligation is due
and unpaid to an employee, dependent or service pro-

of the Bureau of Labor Standards to ensure that neces-

vider, the board shall issue a notice of assessment detail-

sary information regarding the administrative processes,

ing the amounts due and unpaid in each case and shall

costs and other factors related to this Act and the occu-

order the amounts paid to the unpaid party or parties.

pational disease laws and are included in the report. The
Commissioner of Human Services and the Director of
the Bureau of Health shall provide the Director of the

2. Penalty., In addition to any other penalty as-
sessment permitted under this Act, the board may assess

Bureau of Labor Standards with any information in their

civil penalties not to exceed $10,000 upon finding, after

possession related to occupational injuries and illnesses.
The Superintendent of Insurance shall provide the fol-
lowing information to the Director of the Bureau of La-

hearing, that an employer, insurer or 3rd-party adminis-

trator for an employer has engaged in a pattern of ques-
tionable claims-handling techniques or repeated unrea-

bor Standards on an annual basis:

A. A tabulation of premium and loss data, on an

sonably contested claims. The board shall certify its find-
ings to the Superintendent of Insurance, who shall take
appropriate action so as to bring any such practices to a

accrual accounting basis, regarding those insurance

halt, This certification by the board is exempt from the

companies authorized by the Bureau of Insurance
to write workers’ compensation in the State; and

B. Similar data for self-insurance workers’ com-

provisions of the Maine Administrative Procedure Act.

3. Monitoring. No later than July 1, 1993 the board
shall implement a monitoring program to evaluate and

pensation plans regulated by the Bureau of Insur-

compare the cost, utilization and performance of the

ance.

2. Workers’ compensation system. The Director

workers’ compensation system for each calendar year

beginning with 1988. The information compiled must
include the number of injuries occurring and claims filed

of the Bureau of Labor Standards, the Superintendent of

as compared to employment levels, the type and cost of

Insurance and the board’s executive director shall meet

the benefits provided, attorney involvement and litiga-

at least 3 times a year with appropriate staff and other

tion levels, and the long-term, postinjury economic sta-

state agencies to review the areas of data collection per-

tus of injured workers, as well as any other data that is

taining to the workers’ compensation system, as well as

actuarially valid and can be utilized to accomplish the

interpret and coordinate appropriate data collection pro-

purposes of this Act, including rulemaking and recom-

grams. The Director of the Bureau of Labor Standards

mending legislation.

shall chair this group. The group shall submit an annual
report to the Governor and the Legislature as to the

§360. Penalties

results of its data collection as well as a profile of the

workers’ compensation system, including costs, adminis-
tration, adequacy and timeliness of benefits and an evalu-

1. Reporting violations. The board may assess a
civil penalty not to exceed $100 for each violation on any

ation of the entire workers’ compensation system,

The Director of the Bureau of Labor Standards, the Su-
perintendent of Insurance and the boards’s executive di-
rector shall provide any further occasional reports through
their joint or individual efforts that they consider neces-
sary to the improved function and administration of the
this Act and the occupational disease laws.

§359. Audits; penalty; monitoring

1. Audits. The board shall audit claims, including

person.

A. Who fails to file or complete any report or
form required by this Act or rules adopted under
this Act; or

B. Who fails to file or complete such a report or
form within the time limits specified in this Act or
rules adopted under this Act.

2. General authority. The board may assess, after
hearing, a civil penalty in an amount not to exceed $1,000

insurer, self-insurer and 3rd-party administrator claim

for an individual and $10,000 for a corporation, partner-

files, on an ongoing basis to determine whether insurers,

ship or other legal entity for any willful violation of this

self-insured employers and 3rd-party administrators have

Act, fraud or intentional misrepresentation. The board

met their obligations under this Act and to identify the

may also require that person to repay any compensation
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received through a violation of this Act, fraud or inten-
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or the employee’s representative for personal injuries or

tional misrepresentation or to pay any compensation with-

death arising out of and in the course of employment, to

held through a violation of this Act, fraud or misrepre-

the defense set forth in section 103. The employee of

sentation, with interest at the rate of 10% per year.

3. Appeal. Imposition of a penalty under this
section is deemed to be final agency action subject to
appeal to the Superior Court, as provided in Title 5,

any such employer may, instead of bringing a civil ac-

tion, claim compensation from the employer under this
Act,

The following employers are not liable under this section

chapter 375, subchapter VII. Notwithstanding Title 5, sec-

for securing the payment of compensation in conformity

tion 11004, execution of a penalty assessed under this

with this section and sections 402 to 407 with respect to

section is stayed during the pendency of any appeal un-

the emplovees listed, nor deprived of the defenses listed

der this subsection. The Attorney General shall repre-

in section 103:

sent the board in any appeal under this subsection or the
board may retain private counsel for that purpose.

4. Enforcement and collection. Penalties assessed
under this section are in addition to any other remedies
available under this Act and are enforceable by the Su-
perior Court under section 323,

A. The Attorney General shall prosecute any ac-
tion necessary to recover penalties assessed under
this section or the board may retain private coun-
sel for that purpose.

B. If any person fails to pay any penalty assessed
under this section and enforcement by the Superi-
or Court is necessary:

(1) That person shall pay the costs of pros-
ecuting the action in Superior Court, includ-
ing reasonable attorney’s fees; and

(2) If the failure to pay was without due
cause, any penalty assessed on that person
under this section must be doubled.

C. All penalties assessed under this section are
payable to the General Fund.

5. Not an element of loss. An insurance carrier’s
payment of any penalty assessed under this section may
not be considered an element of loss for the purpose of
establishing rates for workers’ compensation insurance,

CHAPTER 9

INSURANCE AND SELF-INSURANCE

$401. Liability of employer

1. Private employers. Every private employer is
subject to this Act and shall secure the payment of com-
pensation in conformity with this section and sections
402 to 407 with respect to all employees, subject to the
provisions of this section.

A private employer who has not secured the payment of
compensation under this section and sections 402 to 407
is not entitled, in a civil action brought by an employee

A. Employers of employees engaged in domestic
service;

B. Employers of employees engaged in agricul-
ture or aquaculture as seasonal or casual laborers,
if the employer maintains coverage by an
employer’s liability insurance policy with total lim-
its of not less than $25,000 and medical payment
coverage of not less than $1,000.

(1) As used in this subsection, “casual”
means occasional or incidental. “Seasonal”
refers to laborers engaged in agricultural or
aquacultural employment beginning at or af-
ter the commencement of the planting or
seeding season and ending at or before the
completion of the harvest season; and

C. Employers of 6 or fewer agricultural or aquac-
ultural laborers, if the employer maintains an
emplover’s liability insurance policy with total lim-
its of not less than $100,000 multiplied by the num-
ber of agricultural or aquacultural laborers em-
ployed by that employer and medical payment cov-
erage of not less than $1,000.

(1) In computing the number of agricultural
or _aquacultural laborers under this para-
graph, immediate family members of unin-
corporated employers, immediate family
members of bona fide owners of at least 20%
of the outstanding voting stock of an incor-
porated agricultural employer and seasonal
and casual workers are not included. For
the purposes of this subparagraph, “imme-
diate family members” means parents,
spouse, brothers, sisters and children.

(2) This exemption does not apply if the
employer has employed more than 6 agricul-
tural or aquacultural laborers in regular and
concurrent manner, as computed under sub-
paragraph 1, at any time during the 52 weeks
immediately preceding the injury.
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The burden of proof to establish an exempt status under
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subsection 3. Nothing in this section may be construed

this subsection is on the employer claiming the exemp-

to prohibit an employee from becoming a contractor sub-

tion.

2. Governmental bodies. The State and every
county, city and town is subject to this Act and shall

ject to the provisions of section 102, subsection 13.

5. Workplace health and safety training programs.
The following workplace health and safety plan require-

secure the payment of compensation in conformity with

ments apply to all employers in the State required to

sections 402 to 407.

3. Failure to conform. The failure of any private
employer not exempt under subsection 1 or of any gov-
ernmental body, as defined in subsection 2, to procure
insurance coverage for the payment of compensation pur-
suant to sections 402 to 407 constitutes failure to secure
payment of compensation provided for by this Act within
the meaning of section 324, subsection 3, and subjects
the employer to the penalties prescribed by that section.
For purposes of this subsection, the term “insurance cov-
erage” includes authorization by the Superintendent of
Insurance to self-insure.

4. Liability of landowner. A landowner subject to
this Act who contracts to have wood harvested from the
landowner’s property by a contractor who is subject to
this Act and who has not complied with the provisions of
this section and who does not comply with the provisions
of this section prior to the date of an injury or death for
which a claim is made is liable to pay to any person
employed in the execution of the work any compensa-
tion under this Act that the landowner would have been
liable to pay if that person had been immediately em-
ployed by the landowner.

A landowner is not liable for compensation if at the time
the landowner enters into the contract with the contrac-
tor, the landowner requests and receives a certificate of
insurance, issued by the contractor’s insurance carrier,
certifying that the contractor has obtained the required
coverage and indicating the effective dates of the policy,
and if the landowner requests and receives at least annu-
ally similar certificates indicating continuing coverage
during the performance of the work.

A landowner required to pay compensation under this
section is entitled to be indemnified by the contractor
and may recover the amount paid in an action against
that contractor. A landowner may demand that the con-
tractor enter into a written agreement to reimburse the
landowner for any loss incurred under this section due to
a claim filed for compensation and other benefits. The
employee is not entitled to recover at common law against

the landowner for any damages arising from such injury
if the employee takes compensation from that landowner,

Landowners willfully acting to circumyent the provisions

of this section by using coercion, intimidation, deceit or

other means to encourage persons who would otherwise
be considered employees within the meaning of this Act
to pose as contractors for the purpose of evading this
section are liable subject to the provisions of section 324,
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secure payment of compensation in conformity with this
Title.

A. The Commissioner of Labor or the
commissioner’s designee shall adopt rules regard-
ing workplace health and safety programs.

B. The Superintendent of Insurance shall commu-
nicate to the Department of Labor the names of
emplovers that receive in any policy year an_expe-
rience rating of 2 or more. The Department of
Labor shall notify each employer on that list that
the employer is required to undertake a workplace
health and safety program and the department shajl
provide a statistical evaluation of the employer’s
workplace health and safety experience and en-
close a set of workplace health and safety options,
including on-site consultation, education and train-
ing activities and technical assistance.

C. The emplover shall submit a workplace health
and safety plan to the Department of Labor for
review and comment, complete the elements of the
plan_and notify the Department of Labor of its
completion, The plan may include atténdance at a
technical college in the State or the Department of
Labor workplace health and safety training pro-

grams,

D. The Department of Labor shall notify the Su-
perintendent of Insurance of any employer that
fails to complete the workplace health and safety
program as required by this section and the rules
adopted pursuant to paragraph A. The Superin-
tendent of Insurance shall assess a surcharge of
10% on that employer’s workers’ compensation in-
surance premium or the imputed premium for self-
insurers, which must be paid to the Treasurer of
State who shall credit 1/2 of that amount to the
Safety Education and Training Fund, as established
by Title 26, section 61, and 1/2 to the Occupational
Safety Loan Fund, as established by Title 26, sec-
tion 62. Employers who fail to complete a re-
quired workplace health and safety program and
who are assessed a surcharge prior to January 1,
1994, must be assessed a surcharge of 5%. Em-
ployers who fail to complete a required workplace
health and safety program and who are assessed a
surcharge after January 1, 1994, must be assessed a

surcharge of 10%.

E. The Commissioner of Labor shall report to the
joint standing committee of the Legislature having
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jurisdiction over banking and insurance matters and
the joint standing committee of the Legislature hay-
ing jurisdiction over labor matters by October 1,
1993 on the rules adopted, performance by em-
ployers and any surcharges imposed by the Super-
intendent of Insurance.

§402. Prepayment of premium

An insurance company that issues workers’ com-
pensation insurance policies may not require prepayment
of premium more than 1/4 year in advance.

§403. Insurance by assenting employer; requirements as

to self-insurers

An employer subject to this Act shall secure com-
pensation and other benefits to the employer’s employ-
ees in one or more of the ways described in this section.
The failure of any employer subject to this Act to pro-
cure insurance coverage for the payment of compensa-
tion and other benefits to the employer’s employees in
one of the ways described in this section constitutes fail-
ure to secure payment of compensation provided for by
this Act within the meaning of section 324, subsection 3
and subjects the employer to the penalties prescribed by
that section.

1. Insuring under workers’ compensation insur-
ance policy. The employer may comply with this section
by insuring and keeping insured the payment of such
compensation and other benefits under a workers’ com-
pensation insurance policy. The insurance company shall
file with the board notice, in the form required by the
board, of the issuance of any workers’ compensation pol-
icy to an employer. The insurance may not be cancelled
within the time limited in such policy for its expiration
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under Title 24; insurers or health maintenance or-
ganizations authorized to do business under Title
24-A: employee benefit plans; and benefit plans of
employers who self-insure under this section. The
superintendent shall review all pilot project pro-
posals and may approve a proposal only if it con-
fers medical benefits upon injured employees sub-
stantially similar to benefits available under this
Title. The superintendent shall revoke approval if
the pilot project fails to deliver the intended ben-
efits to the injured employees.

B. Notwithstanding the provisions of section 206,
the comprehensive health care benefits pilot project
may allow for case management and cost control
mechanisms, including the use of preferred pro-
vider organizations. The premium for coverage of
the employee must be paid entirely by the em-
plover. The deductible for the health care of the
employee may not exceed a maximum of $50 per
injury or illness and the coinsurance may not ex-
ceed $5 per treatment of the employee by the health

care provider,

C. The Superintendent of Insurance shall report
annually to the joint standing committees of the
Legislature having jurisdiction over banking and
insurance and labor matters by November 1st on
the status of any pilot projects approved by the

superintendent.

D. Unless continued or modified by law, this sub-
section is repealed on October 31, 1996,

3. Proof of solvency and financial ability to pay;
trust. The employer may comply with this section by
furnishing satisfactory proof to the Superintendent of In-

unti] at least 30 days after the insurance company mails

surance of solvency and financial ability to pay the com-

to the board and to the employer a notice of the cancel-

pensation and benefits, and depositing cash, satisfactory

lation of the insurance. In the event that the employer

securities, irrevocable standby letters of credit issued by

has obtained a workers’ compensation policy from an-

a qualified financial institution or a surety bond with the

other insurance company, or has otherwise secured com-

board, in such sum as the superintendent may determine

pensation as provided in this section, and such insurance

pursuant to subsection 8, such bond to run to the Trea-

or other security becomes effective prior to the expira-

surer of State and to be conditional upon the faithful

tion of the 30-day notice period, cancellation takes effect

performance of this Act relating to the payment of com-

on the effective date of the other insurance or on receipt

pensation and benefits to any injured employee, In case

of security.

2. Pilot projects. Workers’ compensation health

of cash or securities being deposited, the cash or securi-
ties must be placed in an account at interest by the Trea-
surer of State, and the accumulation of interest on the

benefits pilot projects are authorized under the follow-

cash or securities so deposited must be credited to the

ing provisions.

A. The Superintendent of Insurance shall adopt

account and may not be paid to the employer to the
extent that the interest is required to support any present
value discounting in the determination of the amount of

rules to enable employers and employees to enter

the deposit. Any security deposit must be held by the

into agreements to provide the employees with

Treasurer of State in trust for the benefit of the self-

health care benefits covering workplace injury and

_ insurer’s employees for the purposes of making payments

iliness and nonworkplace injury and illness and

under this Act.

other health care benefits in comprehensive pilot
projects. The health care benefits may be pro-

An individual self-insurer may, with the approval of the

vided by: organizations authorized to do business

superintendent, use a surety bond, an irrevocable standby
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letter of credit or financial assets, including cash deposits
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by the superintendent binds the issuing financial institu-

and acceptable securities, singly or in combination to sat-

tion to pay one or more drafts drawn by the Treasurer of .

isfy the self-insurer’s responsibility to post security re-

State as long as the draft does not exceed the total amount

quired by the superintendent. An individual self-insurer

of the irrevocable standby letter of credit. Any draft

that proposes to use an irrevocable standby letter of credit

presented by the Treasurer of State must be promptly

shall maintain at all times a net worth of not less than

honored if accompanied by the certification of the super-

$50,000,000, have a ratio of current assets to current Ji-

intendent that any obligation under this chapter has not

abilities of at least 1.1 to 1 and have a ratio of long-term

been paid when due or that a proceeding in bankruptcy

debt to tangible net worth not in excess of 1.3 to 1. For

has been initiated by or with respect to the employerin a

purposes of this section, “tangible net worth” means eq-

court of competent jurisdiction.

uity less assets that have no physical existence and de-
pend on expected future benefits for their ascribed value,

If the superintendent certifies that the superintendent

An employer who seeks to use an irrevocable standby

has been notified by the issuing financial institution that
the irrevocable standby letter of credit will expire by its

letter of credit as proof to the superintendent of provi-

terms in 30 days or less, that the irrevocable standby

sion of required security shall file with the superintend-

letter of credit was not replaced within 15 days after that

ent a copy of the proposed letter of credit, copies of any

notice to the superintendent by a substitute irrevocable

agreements or other documents establishing the terms

standby letter of credit and that other eligible security of

and conditions of the employer’s reimbursement obliga-

equal value has not been posted, then the full amount of

tions to the financial institution issuing the letter of credit,
together with copies of any required security agreements,

the irrevocable letter of credit must be paid over to the

mortgages or other agreements or documents granting
security for the employer’s reimbursement obligations

Treasurer of State without further certification.

Any proceeds from a draw on such an irrevocable standby

and any other agreements that contain conditions, re-

letter of credit by the Treasurer of State must be held by

strictions or limitations of any kind upon the employer,

the Treasurer of State on behalf of workers’ compensa-

the superintendent or the Treasurer of State. The super-
intendent, upon receipt of the original irrevocable standby

tion claimants to secure payment of claims until either
the Superintendent of Insurance authorizes the Treasurer

letter of credit, shall promptly forward it to the Trea-

of State to release those proceeds to the employer upon

surer of State.

The superintendent shall adopt rules to establish the

provision by the employer of replacement security ad-
equate to meet the requirements for security set by the
superintendent or the superintendent directs distribution

qualifications for financial institutions issuing irrevocable

of the proceeds in accordance with this Title.

standby letters of credit, which must include maintenance
of a long-term unsecured debt rating of at least A by

The Superintendent of Insurance shall consider the fol-

either Moody’s Investors Service, Inc. or Standard and

lowing form of letter acceptable.

Poor’s Corporation, and to prescribe the form of the
irrevocable standby letter of credit that may be used to

IRREVOCABLE STANDBY LETTER OF CREDIT

satisfy, in whole or in part, the employer’s responsibility
under this subsection to post security. The irrevocable
standby letter of credit must be the individual obligation
of the issuing financial institution, may not be subject to
any agreement, condition or qualification between the
financial institution and the employer and may not in
any way be contingent on reimbursement by the em-
ployer. If the rating of an issuing financial institution
that has issued an irrevocable standby letter of credit
pursuant to this section falls below the required stan-
dard, the employer must obtain a new irrevocable standby
letter of credit from a qualified financial institution or
must provide substitute proof of solvency and financial
ability to pay consistent with this section. The irrevo-
cable standby letter of credit is automatically extended
for one year from the date of expiration unless, 90 days
prior to any expiration date, the issuing financial institu-
tion notifies the superintendent that the financial institu-
tion elects not to renew the irrevocable standby letter of
credit. :

An irrevocable standby letter of credit that has been
issued by a qualified financial institution and accepted

47

Irrevocable standby letter of credit no. ..u.veine

We hereby issue our irrevocable standby letter of
credit (hereinafter referred to as “letter of credit”)
in favor of the Treasurer of State, State of Maine
for drawings up to U.S. §........... effective immedi-
ately and expiring immediately at our
address)......

.....................

We hereby undertake to honor promptly your sight
draft(s) drawn on us, indicating our letter of credit
NO. ...o.e. . for all or part of this letter of credit if
presented at ...... (bank address)...... on or before
the expiration date or any automatically extended
date.

Except as stated in this letter of credit, this under-
taking is not subject to any condition or qualifica-
tion. The obligation of the bank under this letter
of credit is the individual obligation of the bank, in
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no way contingent upon reimbursement with re-
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those obligations incurred by the employer pursuant to

spect thereto.

It is a condition of this letter of credit that it is

this Act as they become due and payable from time to
time, provided that the superintendent requires that the
value of trust assets be at least equal to the present value

automatically extended without amendment for one

of ultimate expected incurred claims and claims settle-

year from the expiration of this letter of credit, or
any future expiration date, unless 90 days prior to

ment costs. The present value of ultimate expected in-
curred claims and claims settlement costs for a group

any expiration date we notify the Chair of the

self-insurer may not be more than the amount actuari-

Workers’ Compensation Board and the Superin-

ally determined considering the value of trust assets and

tendent of Insurance by registered mail that we

reinsurance to satisfy a 90% confidence level. A group

elect not to consider this letter of credit renewed

self-insurer may elect to fund at a higher confidence level

for any additional period.

It is a further condition of this letter of credit that

through the use of cash, marketable securities or excess
insurance. If a member of a group self-insurer termi-
nates membership in the group for any reason, then that

any interruptions of the bank’s conduct of busi-

member shall fund the member’s proportionate share of

ness caused by an Act of God, riot, civil commo-

the liabilities and obligations of the trust to the 95%

tion, insurrection, war or other cause beyond the

confidence level. If for any reason the departing mem-

bank’s control will automatically extend the expi-

ber fails to fund the member’s proportionate share of

ration date of the letter of credit, as well as any

the trust’s exposure to the 95% level of confidence, then

future expiration date, by the period of the inter-

the remaining members of the group shall make such

ruption.

To the extent not inconsistent with Maine law, this

additional contribution no later than the anniversary date
of the program as required to fund the departing
member’s exposure in accordance with this provision.

letter of credit is subject to and governed by the

Trust assets must consist of cash or marketable securities

Uniform Customs and Practice for Documentary

of a type and risk character as specified in subsection 9

Credits, 1983, International Chamber of Commerce

and have a situs in the United States. The trustee shall

Publication No. 400. If any legal proceedings are

submit a report to the superintendent not less frequently

initiated with respect to payment of this letter of

than quarterly that lists the assets comprising the corpus

credit, it is agreed that such proceedings are sub-
ject to Maine courts and law.

The superintendent shall prescribe the form of the surety

of the trust, including a statement of their market value
and the investment activity during the period covered by
the report. The trust must be established and main-
tained subject to the condition that trust assets may not

bond that may be used to satisfy, in whole or in part, the

be transferred or revert in any manner to the employer

employer’s responsibility under this section to post secu-

except to the extent that the superintendent finds that

rity. The bond must be continuous, be subject to

the value of the trust assets exceeds the present value of

nonrenewal only upon not less than 60 days’ notice to

incurred claims and claims settlement costs with an actu-

the superintendent and cover payment of all present and

arially indicated margin for future loss development. In

future liabilities incurred under this Act while the bond

all other respects, the trust instrument, including terms

is in force and cover payments that become due while

for certification, funding, designation of trustee and

the bond is in force that are attributable to injuries in-

payout, must be as approved by the superintendent, pro-

curred in prior periods and otherwise unsecured by cash,

vided that the value of the trust account must be actuari-

irrevocable standby letters of credit or acceptable securi-

ally calculated at least annually by a casualty actuary

ties. A bond must be held until all payments secured

who is a member of the American Academy of Actuar-

thereby have been made or until it has been replaced by

ies and adjusted to the required level of funding. For

a bond issued by a qualified successor surety that covers

purposes of this paragraph, an “eligible employer” is one

all outstanding liabilities. Payments under the bond are

who is found by the superintendent to be capable of

due within 30 days after notice has been given to the

paying compensation and benefits required by this Act

surety by the board that the principal has failed to make
a payment required under the terms of an award, agree-
ment or governing law. A trust established to satisfy
the requirements of this section may not be funded by a
surety bond. An irrevocable standby letter of credit may
be utilized by a group self-insurer that maintains a trust
account actuarially funded to the 90% confidence level
as long as the value of the letter of credit does not ex-
ceed 5% of the value of the 90% confidence level.

As an alternative to the methods described in this sub-

and:

A. Has positive net earnings; or

B. Can demonstrate a level of working capital
adequate in relation to the employer’s operating
needs.

Notwithstanding any provision of this chapter, any bond
or security deposit required of a public employer that is
a self-insurer may not exceed $50,000, provided that such

section, an eligible employer may establish an actuarially

public employer has a state-assessed valuation equal to

fully funded trust, funded at a level sufficient to discharge

or in excess of $300,000,000 and either a bond rating
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equal to or in excess of the 2nd highest standard as set
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tion of total consolidated operations that audit reliance

by a national bond rating agency or a net worth equal to

can not be taken therefrom.

or in excess of $25.000,000. If a county, city or town
relies upon a bond rating, it shall value or cause to be
valued its unpaid workers’ compensation claims pursu-

4. Group self-insurers; application. Except for the
provision relating to individual public employer

ant to sound accepted actuarial principles. This value

self-insurers, subsection 3 is equally applicable in all re-

must be incorporated in the annual audit of the county,

spects to group self-insurers. Any employer or group of

city or town together with disclosure of funds appropri-

employers desiring to become a self-insurer shall submit

ated to discharge incurred claims expenses. “Public em-

to the Superintendent of Insurance with an application

ployer” includes the State, the University of Maine Sys-

for self-insurance, in a form prescribed by the superin-

tem, counties, cities and towns.

In consideration of a self-insuring entity’s application for
authorization to operate a plan of self-insurance, the su-
perintendent may require or permit an applicant to em-
ploy valid risk transfer by the utilization of primary
reinsurance, subject to the provisions of subsection 8.
Standards respecting the application of reinsurance must
be contained in a rule adopted by the superintendent
pursuant to the Maine Administrative Procedure Act.
Reinsurance must be defined as insurance covering work-
ers’ compensation exposures in excess of risk retained by
a self-insurer.

As a further alternative to the methods described in this
subsection, an employer is eligible for approved
self-insurance status pursuant to this Act if the employer
submits a written guarantee of the obligations incurred
pursuant to this Act, the guarantee to be issued by a
United States or Canadian corporation that is a member
of an affiliated group of which the employer is a mem-
ber, and which corporation is solvent and demonstrates
an ability to pay the compensation and benefits, and the
guarantee is in a form acceptable to the superintendent.
The guarantor shall provide quarterly financial state-
ments, audited annual financial statements and such other
information as the superintendent may require, and the
employer shall provide a bond as otherwise required by
this Act in an amount not less than $1,000,000. Any such
guarantor is deemed to have submitted to the jurisdic-
tion of the board and the courts of this State for pur-
poses of enforcing any such guarantee. The guarantor,
in all respects, is bound by and subject to the orders,
findings, decisions or awards rendered against the em-

tendent, the following;

A. A payroll report for each participating em-
plover of the group for the 3 preceding annual
fiscal periods;

B._A report of compensation losses incurred, pay-
ments plus reserves, by each participating employer
of the group for the periods described in para-

graph A;

C. A sworn itemized statement of the group’s as-
sets and liabilities; satisfactory proof of financial
ability to pay compensation for the employers par-
ticipating in the group plan; and the group’s re-
serves, their source and assurance of continuance;

D. A description of the safety organization main-
tained by the employer or group for the preven-

tion of injuries;

E. A statement showing the kind of operations
performed or to be performed;

E. _An indemnity agreement in a form prescribed
by the superintendent that jointly and severally
binds the group and each member to comply with
the provisions of this Act; and

G. Any other agreements, contracts or other per-
tinent documents relating to the organization of
the employers in the group.

If, upon examination of the sworn financial statement

ployer for payment of compensation and any penalties

and other data submitted, the superintendent is satisfied

or forfeitures provided under this Act. The superintend-

as to the ability of the employer or group to make cur-

ent, following hearing, may revoke the self-insured sta-

rent compensation payments and that the employer’s or

tus of the employer if at any time the assets of the guar-

group’s tangible assets make reasonably certain the pay-

antor become impaired, encumbered or are otherwise

ment of all obligations that may arise under this Act, the

found to be inadequate to support the guarantee.

Each individual self-insurer shall submit with its applica-

application must be granted subject to the terms and
conditions setting out the exposure of cash deposits or
securities or an acceptable surety bond, as required by

tion and not less frequently than annually thereafter a

the superintendent. Security against shock or catastro-

financial statement of current origin that has been au-

phe loss must be provided either by depositing securities

dited by a certified public accountant, In the case of a

with the board in such amount as the superintendent

self-insurer that qualifies on the basis of a financial guar-

may determine or by filing with the superintendent and

antee, the superintendent may accept an audited finan-
cial statement of the guarantor in satisfaction of this re-

the board an insurance carrier’s certificate of a standard
self-insurer’s reinsurance contract issued to the

quirement if combining statements are provided in an

self-insurer or group in-a form approved by the superin-

array that is reconciled to the consolidated report unless

tendent, providing coverage against losses arising out of

the self-insured entity comprises such a minimal propor-
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determine, or a combination of the foregoing, satisfac-
tory to the superintendent. Notwithstanding any provi-
sion of this chapter, no specific or aggregate reinsurance
may be required of any individual public employer who
is self-insured and has a state-assessed valuation equal to
or in excess of $300,000,000 and either a net worth equal
to or in excess of $25,000,000 or a bond rating equal to
or in excess of the 2nd highest standard as set by a na-
tional bond rating organization, provided that, if the self-
insurer relying on a bond rating is a county, city or town,
it shall value or cause to be valued its unpaid workers’
compensation claims pursuant to sound accepted actu-
arial principles. This value must be incorporated in the
annual audit of the county, city or town together with
disclosure of funds appropriated to discharge incurred

claims expenses.

Yearly reports in a form prescribed by the superintend-
ent must be filed by each self-insurer or group. The su-
perintendent may, in addition, require the filing of quar-
terly financial status reports whenever the superintend-
ent has reason to believe that there has been a deteriora-
tion in the financial condition of either an individual or
group self-insurer that adversely affects the individual’s
or group’s ability to pay expected losses. The reports
must be filed within 30 days after the superintendent’s
request or at such time as the superintendent shall other-
wise set.

After approving any application for self-insurance, the
superintendent shall promptly notify the board and for-
ward to it copies of the application and all supporting
materials. :

5. Group self-insurance; participation. Participa-
tion in a group self-insurance plan is governed by the
following provisions.

A. Any group of employers may adopt a plan for
self-insurance, as a group, for the payment of com-
pensation under this Act to their employees. No
group may be approved to operate a self-insurance
plan in the form of a corporation. Under a group
self-insurance plan the group shall assume the lia-
bility of all the employers within the group and
pay all compensation for which the employers are
liable under this chapter. When the plan is adopted,
the group shall furnish satisfactory proof to the
Superintendent of Insurance of its financial ability
to pay such compensation for the employers in the
group and its revenues, their source and assurance
of continuance. The superintendent shall require
the deposit with the board of such securities as the

superintendent determines necessary of the kind

prescribed in subsection 9 or the filing of a bond
issued by a surety company authorized to transact

business in this State, in an amount to be deter-
mined to secure its liability to pay the compensa-
tion of each employer as above provided in accor-
dance with subsection 9. Such surety bond must
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be approved as to form by the superintendent. The
superintendent may also require that any agree-
ments, contracts and other pertinent documents re-
lating to the organization of the emplovers in the
group be filed with the superintendent at the time
the application for group self-insurance is made.
The application must be on a form prescribed by
the superintendent. The superintendent has the au-
thority to deny the application of the group to pay
such compensation for failure to satisfy any appli-
cable requirement of this section. The superin-
tendent shall approve or disapprove an applica-
tion within 90 days. The group qualifying under
this paragraph is referred to as a self-insurer.

B. An employer participating in sroup
self-insurance is not relieved from the liability for
compensation prescribed by this chapter, except
by the payment of the compensation by the group
self-insurer or by the employer. As between the
emplovee and the group self-insurer, notice to or
knowledge of the occurrence of the injury on the
part of the employer is deemed notice or knowl-
edge, as the case may be, on the part of the group
self-insurer; jurisdiction of the employer is, for the
purpose of this chapter, jurisdiction of the group
self-insurer and the group self-insurer is in all things
bound by and subject to the orders, findings, deci-
sions or awards rendered against the participating
employer for the payment of compensation under
this chapter. The insolvency or bankruptcy of a
participating employer does not relieve the group
self-insurer from the payment of compensation for
injuries or death sustained by an employee during
the time the employer was a participant in group
self-insurance. The group self-insurer shall
promptly notify the Superintendent of Insurance
and the board, on a prescribed form, of the addi-
tion of any participating employer or employers.
The approval of the superintendent is not neces-
sary in order to add participating employers to the
group self-insurer, Notice of termination of a par-
ticipating employer is not effective until at least 10
days after notice of that termination, on a pre-
scribed form, has been filed in the offices of the
superintendent and the board or sent to both of-
fices by registered mail. The group self-insurer shall
give notice of the termination of any participating
member to all other participating members at least
quarterly each year. Written notice must be given
to any new participating member at the time of
admission that the specific membership of the group
and its members as prescribed in this section is not
affected by the group’s failure to provide its mem-
bers with prior or immediate notice of changes in
the membership of the group if notice is given at
least_quarterly, as long as the termination or ad-
mission_of members was effected in compliance
with all group agreements and bylaws and this sec-
tion and the rules adopted pursuant to it.
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C. Each group self-insurer, in its application for
self-insurance, shall set forth the names and ad-
dresses of its officers, directors, trustees and gen-
eral manager. Notice of any change in the officers,
directors, trustees or general manager must be
given to the Superintendent of Insurance and the
board within 10 days of the change. An officer,
director, trustee or employee of the group self-
insurer may not represent or participate directly
or indirectly on behalf of an injured worker or the
worker’s dependents in any workers’ compensa-
tion proceeding, All employees of employers par-
ticipating in group self-insurance are deemed to be
included under the group self-insurance plan.

D. If for any reason the status of a group self-
insurer under this paragraph is terminated, the se-
curities, the surety bond, the letter of credit or the
deposit required by this section continues to_be
held by the Treasurer of State and remains subject
to the control of the board until all claims secured
by the securities, surety bond, letter of credit or
deposit have been discharged. When all such claims
have been discharged or after such period as the
Superintendent of Insurance determines proper, the
superintendent may accept in lieu thereof, and for
the additional purpose of securing such further and
future contingent liability as may arise from prior
injuries to workers and be incurred by reason of
any change in the condition of such workers war-
ranting the board making subsequent awards for
payment of additional compensation, a policy of
insurance furnished by the group self-insurer, its
successor or assigns or other entity carrying on or
liquidating such self-insurance group. The policy
must be in a form approved by the superintendent
and issued by any insurance company licensed to
issue this class of insurance in the State. It may
only be issued for a single complete premium pay-
ment in advance by the group self-insurer. It must
be given in an amount determined by the superin-
tendent and when issued is noncancellable for any
cause during the continuance of the liability se-
cured and so covered.

E. The Superintendent of Insurance may provide
for the administration of this section relating to

self-insurance in the manner prescribed in Title
24-A, section 212,

F. If an employer is a partnership or a sole propri-
etorship and is a member of a self-insurance group
associated pursuant to this section, the employer
may elect to include as an employee any member
of the partnership or owner of the sole proprietor-
ship for purposes of obtaining workers’ compensa-
tion coverage under this Act. In the event of such
an election, the electing employer shall serve upon
the group self-insurance association written notice

naming the partner or sole proprietor to_be cov-
ered, and an election is deemed not to have been
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made within this Act until such notice has been
given. By making such an election, the partnership
member or sole proprietor is deemed to have stipu-
lated that for premium payment purposes the an-
nual salary or wage of the electing partnership
member or sole proprietor is the average weekly
wage in the State as computed by the Bureau of
Employment Security multiplied by 52 and rounded
to the nearest $100. The assumed average annual
wage must be adjusted as of July 1st using the
average weekly wage from the prior calendar year.,

G. Fee schedules applicable to groﬁp self-insurers
are those set forth in Title 24-A, section 601.

H. Each group self-insurer shall record its loss
expense and experience in accordance with Title
24-A, section 2323.

I._Annual examinations of each group self-insurer,
as required by the Superintendent of Insurance,

must be performed by public accountants accept-
able to the superintendent and reports must be
rendered to_the superintendent within a reason-
able period. as determined by the superintendent,
subsequent to the group self-insurers elected fiscal
year. The examinations must be conducted pursu-
ant to generally accepted accounting principles, as
they are consistent with precepts prescribed by the
superintendent, that place sound values on assets
and liabilities of group self-insurers. Other exami-
nations of the affairs, transactions, accounts, records
and assets of each group self-insurer and of any
person as to any matter relevant to the financial
affairs of the group self-insurer must be conducted
as often as the superintendent determines advis-
able, The expense of examination of a group self-
insurer must be borne by the group that is exam-
ined,

J. In any fiscal year, a group self-insurer may not
be required to obtain aggregate reinsurance with a
policy limit that exceeds a multiple of 1.5 of its
annual standard workers’ compensation premium
for that fiscal year. The Superintendent of Insur-
ance may_set lower policy limits for aggregate
reinsurance when, in the superintendent’s judg-
ment, lower limits may be prudent.

K. Upon approval by the Superintendent of In-
surance, a group self-insurer may dedicate a por-
tion of its unimpaired surplus to increase its self-
insured retention level under the aggregate
reinsurance policy by an amount equal to the
amount of surplus so dedicated. The superintend-
ent before granting approval shall consider among
other factors:

(1) The level of alternate revenues avail-
able to the group self-insurer to cover the
further assumed costs; and
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(2) The adequacy of the fund’s surplus to
meet obligations of the group self-insurer,

At the expiration of a period of 10 calendar days
after the superintendent has received a plan for
the dedication of a portion of the unimpaired sur-
plus of a group self-insurer to increase its
self-insured retention level and any additional in-
formation the superintendent has determined nec-
essary, the plan is deemed approved unless prior
to the expiration of that time period it has been
affirmatively approved or disapproved by the su-

perintendent.

L. Upon the filing of a plan that meets the ap-
proval of the Superintendent of Insurance, a group

self-insurer may be authorized to issue subordi-
nated loan certificates, the proceeds of which must
be made part of the group self-insurer’s surplus
account and be available as other surplus funds for
dedication to increase the self-insured retention
level. To the extent that the proceeds of these loan
certificates are utilized by a group self-insurer to
increase its self-insured retention in any fiscal year,
the aggregate proceeds of the loan certificates so
utilized may not exceed 25% of the annual stan-
dard premium for that fiscal year. The obligation
to redeem these loan certificates after the proceeds
of the loan certificates have been dedicated to in-
crease the aggregate excess self-insured retention
level of the group self-insurer is subordinate to
covered claims and may not be redeemed after the
dedication without the approval of the superintend-
ent.

6. Annual renewal: actuarial evaluation. Renewal

and actuarial evaluation are governed by this subsection.

A. Any approval granted by the Superintendent
of Insurance to an individual self-insurer or group
self-insurer must be for a term of not more than
one year, Application for renewal of approval to
self-insure must be submitted to the superintend-
ent not less than 21 days prior to the self-insurer’s
renewal date, except that evidence of reinsurance
coverage may be submitted up to 3 working days
prior to renewal. A renewal application must con-
tain: _all reports, statements and other data re-
quired to be filed annually under rules adopted by
the superintendent; copies of any proposed
reinsurance contracts, binders or cover notes; evi-
dence of security posted; notice of any changes in
servicing arrangements; and notice of any change
in control of the self-insurer and its effect, if any,
on guarantees provided pursuant to subsection 3.
The superintendent may refuse to grant or renew
self-insurance approval based upon any of the fol-

lowing grounds:
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(1) Failure to submit any information that is
required by law or rule or is reasonably re-
quested by the superintendent;

(2) Failure of a self-insurer to establish that
it has met all applicable requirements of law
or rule;

(3) Fraud or misrepresentation in the appli-
cation; or

(4) Any ground upon which approval may
be suspended or revoked as provided in sub-
section 13.

B. Each individual self-insured employer, except
those utilizing an actuarially fully funded trust pur-
suant to subsection 3, is required to obtain an ac-
tuarial evaluation of undischarged claims and claims
settlement liabilities at least once every 3 years,
This review and evaluation must be performed by
a casualty actuary who is a member of the Ameri-
can Academy of Actuaries. Upon approval to self-
insure, the Superintendent of Insurance shall indi-
cate the deadline for that self-insurer to complete
an actuarial review. In addition to this triennial
review, the superintendent may require the reserves
and liabilities of a self-insurer to be reviewed and
evaluated as often as the superintendent determines

necessary.

Any self-insurer that develops an imputed annual
standard premium not exceeding $50,000 and dem-
onstrates that it has provided security for its work-
ers’ compensation exposures in an amount that is
at least 135% of its case-based claims reserves, as
evaluated annually, is excused from providing an
actuarial evaluation in any year in which these con-
ditions are satisfied, For the purposes of this sub-
section, “case-based claims reserves” means
undischarged claims that have arisen during the
period of self-insurance and of which the employer
has had formal notice. This exception may not be
construed to limit the superintendent’s authority
to require an actuarial evaluation when the super-
intendent determines one is necessary.

C. Each individual self-insurer except a public em-
ployer shall demonstrate in its initial or renewal
application that it has working capital adequate to
its operating needs.

D. When a self-insurer’s reinsurance contract ex-
pires on a date other than the renewal date for its
self-insurance approval, the self-insurer shall file
evidence of any required reinsurance coverage no
later than 3 working days before the date of expi-
ration of its coverage.
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7. Self-insurance. “Self-insurance,” as used in this
section, means the system of securing compensation as
provided in subsections 2 to 16.

8. Security deposit and reinsurance requirements
for individual self-insurers. The following security de-
posit and reinsurance requirements apply to individual
self-insurers.

A, The bond or security deposit reguired of an
individual self-insurer must be at least an amount
determined by the following formula or $50,000,
whichever is larger. The bond or security deposit
must be in an amount equal to the loss and loss
adjustment expense portion of the annual standard
premium for the prospective fiscal coverage peri-
od or the outstanding loss reserves minus recover-
ies from all excess carriers and subrogation reduced
to net collections plus 25% of annual standard pre-
miums for the prospective fiscal coverage period,
whichever is larger. The percentage factor used to
determine the portion of annual standard premi-
um allocated for loss and loss adjustment expenses
must be acceptable to the Superintendent of In-
surance. For the purposes of this paragraph, “an-
nual standard premium” means the annual premi-
um produced by applying the manual rates, rating
rules, excluding any premium discount, and the ex-
perience rating procedure approved by the super-
intendent for the Safety Pool of the residual mar-
ket mechanism, as described in Title 24-A, section
2386, to the exposure and experience of the indi-
vidual self-insurer.

For individual self-insurers who have a net worth
equal to or in excess of $10,000,000; who have had
positive net earnings demonstrated by certified
statements of financial condition audited by a cer-
tified public accountant for at least 3 of the 5 latest
fiscal years, including one of the 2 most recent
years; and whose mean annual earnings for the 5
latest fiscal years are at least equal to the normal
annual premium for the prospective fiscal cover-
age period, the minimum security deposit or bond
must be an amount determined by the formula in
this paragraph or as adjusted for applicable levels
of working capital funds.

An employer meeting the standards of this para-
graph may deduct from the penal value of its surety
bond or from the market value of securities depos-
ited an amount not exceeding demonstrated work-
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surety that meets the qualifications prescribed by
rules adopted by the superintendent,

Within 30 days after notice by the superintendent,
the self-insurer shall post the deposit indicated, This
deadline may be extended by the superintendent
for good cause, but in no event may exceed one
year from the deadline for compliance as stated in
the notice given to the self-insurer.

A bond or security deposit in excess of the amount
prescribed by this subsection may be required if
the superintendent determines that the self-insurer

has experienced a deterioration in financial condi-
tion that adversely affects the self-insurer’s ability

to pay expected losses.

No judgment creditor other than claimants for ben-
efits under this Act has a right to levy upon the
self-insurer’s assets held in deposit pursuant to this

paragraph,

B. All individual self-insurers shall maintain spe-
cific reinsurance unless the Superintendent of In-

surance, in the superintendent’s discretion, waives
such a requirement. Specific reinsurance must gen-
erally have a limit of at least $2,000,000. Higher
limits may be required for those businesses with a
high risk of multiple injury from a single occur-
rence. The retention underlying specific reinsurance
policies must be the lowest retention generally
available for businesses of similar size and expo-
sure, but may, at the superintendent’s discretion,
be established at higher levels consistent with the

employer’s claims experience and financial condi-
tion,

All individua] self-insurers shall maintain aggre-
gate reinsurance unless the superintendent, in the
superintendent’s discretion, waives this require-
ment,

C. The Superintendent of Insurance may adopt
rules establishing specific requirements applicable
to security deposits and reinsurance, including, but
not limited to, provisions governing standards for
waiver of reinsurance, use of trusts in lieu of secu-
rity deposits and release or application of deposit
funds.

9, Acceptiable deposit funds or surety bonds; let-
ters of credit. In addition to cash, the deposit funds

ing capital in such current statement of financial

acceptable to the Superintendent of Insurance as a secu-

condition; the bond or deposit must be at least

rity deposit include United States Government bonds,

$100,000.

Self-insurers that are unable to meet the preceding

notes or bills, issued or guaranteed by the United States
of America; bonds secured by the full faith, credit and
taxing power of political subdivisions of the United States

standards shal] deposit acceptable funds or a surety

rated in the 3 highest grades by a national rating agency

bond in that amount produced by the formula de-

such as Moody’s Investors Service, Inc., Standard and

scribed in paragraph A written by a corporate

Poor’s Corporation or Fitch Investors Service, Inc, as of
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the foregoing year-end; money market funds invested
only in United States Government or government agency
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reinsurance carrier on behalf of claimants, those benefits
must be timely disbursed by the association to or on

obligations with a maturity not exceeding one year; high

behalf of claimants as they become due and payable pur-

grade commercial paper rated as either A-1 or P-1 by a

suant to this Act. Funds recovered under reinsurance

nationally recognized bond rating service such as Moody’s

contracts on behalf of claimants must be applied consist-

Investors Service, Inc., Standard and Poor’s Corporation

ent with the terms of coverage under the contract to loss,

or Fitch Investors Service, Inc., or money market funds

loss adjustment expense and attorneys’ fees that are pay-

invested in such paper; certificates of deposit issued by a

able under this Act.

duly chartered commercial bank or thrift institution in
the State protected by the Federal Deposit Insurance
Corporation if such a bank or institution possesses assets

11. Qualifications for reinsurance carriers. A
workers’ compensation contract or policy issued after

of at least $100,000,000 and maintains a ratio of capital

the effective date of this section may not be recognized

to assets equal to or greater than 6 1/2%: savings certifi-

by the Superintendent of Insurance in considering the

cates issued by any savings and loan association in the

ability of an individual or group self-insurer to fulfill its

State protected by the Federal Savings and Loan Insur-

financial obligations under this Act, unless the contract

ance Corporation if such an association possesses assets

or policy is issued by an admitted insurance company or

of at least $100,000,000 and maintains a ratio of capital

to assets equal to or greater than 6 1/2%; surety bonds in

a reinsurance company that meets on a continuous basis
the requirements of Title 24-A, chapter 9, subchapter II1

a form prescribed by the superintendent issued by any

and the reinsurance company has been approved by the

corporate surety that meets the qualifications prescribed

superintendent to issue in this State contracts of primary

by rule of the superintendent; irrevocable standby letters

workers’ compensation reinsurance, or by Lloyd’s of Lon-

of credit issued to the Treasurer of State by financial
institutions with long-term unsecured debt ratings of at

least A by either Moody’s Investors Service, Inc. or Stan-

don, a syndicate of unincorporated alien insurers that
has established and maintains United States trust funds
consistent with the requirements of Title 24-A, chapter

dard and Poor’s Corporation or with commercial paper

9, subchapter III. Each contract of primary workers’

within the 3 highest short-term rating categories estab-

compensation reinsurance that is proposed for use in this

lished by Moody’s Investors Service, Inc. or Standard

State must be filed for approval in the manner set out in

and Poor’s Corporation; and such other investments ap-

Title 24-A, section 2412. Insofar as is practicable, a con-

proved by the superintendent.

10. Form of reinsurance contracts. All reinsurance

tract so approved may be modified with less than 30 days

advance filing notice if the superintendent determines
the modifications suggested are not contrary to provi-

contracts_issued or renewed after the effective date of

sions of Title 24-A, section 2412, this Title or Bureau of

this subsection must be issued by companies that meet

Insurance Rule Chapter 250 and are necessary to effect

the requirements of subsection 11 and must name the

required reinsurance coverage to authorize the

self-insurer and the Maine Self-Insurance Guarantee As-

self-insurer to operate a plan of workers’ compensation

sociation as coinsureds to the extent of their respective

self-insurance.

interests. These reinsurance contracts must recognize
the Maine Self-Insurance Guarantee Association’s rights
of recovery, within the terms of coverage provided by

12. Qualifications for claims personnel. Persons
who investigate, settle or negotiate the settlement of

the contract, for payments made by the association to or

claims on behalf of self-insurers or employees of self-

on behalf of claimants regarding covered claims and for

insurers are required to be licensed as insurance adjust-

claims in the course of settlement, the value of which

ers pursuant to Title 24-A, chapter 17, subchapters I and

when reduced to payments will create an obligation on
the part of the reinsurance carrier to reimburse the as-
sociation to the extent of funds disbursed by the associa-
tion to discharge covered claims. The requirements of

v.

13. Revocation or termination of self-insurance
privilege. The following may constitute grounds for de-

this subsection apply to any reinsurance contract issued

nia] of the right of any individual or group to continue

to any individual or group self-insurer as part of a self-

the option of self-insurance:

insurance program approved for use within this State
and are in addition to any other requirement applicable
to reinsurance contracts imposed by law or rule.

Reinsurance contracts must further specify that the
reinsurance carrier and the Maine Self-Insurance Guar-
antee Association may enter into agreements on the terms
of settlement and distribution of benefits accruing to
claimants within the limits of the authority of the parties
to make settlements with respect to any coverage year,

To the extent that the Maine Self-Insurance Guarantee
Association succeeds to a recovery of benefits from any
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A. Failure to comply with rules adopted by the
Superintendent of Insurance or any provisions of
this Act within 14 days of notice of such failure or
such other time as may be established by order of
the superintendent;

B. Failure to comply with any lawful order of the
Superintendent of Insurance;

C. Repeated failure to comply with rules of the
Superintendent of Insurance or any provisions of
this Act;




PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

D. Committing an unfair or deceptive act or prac-

CHAPTER 885

those resulting from a business sale, split-up, spin-off,

tice as defined in Title 24-A, sections 2151 to 2167;

E. Deterioration of financial condition adversely

leveraged buyout, reorganization, termination of a guar-
antee provided under subsection 3, or cessation of busi-

ness in the State.

affecting the self-insurer’s ability to pay expected
losses; or

F. Failure to pay any lawful assessment of the

15, Confidentiality of information. All written,
printed or graphic matter or any mechanical or electronic

data compilation from which information can be obtained,

Maine Self-Insurance Guarantee Association.

Notwithstanding Title 5, section 10051, the superintend-

directly or after translation into a form susceptible of
visual or aural comprehension, all information contained
in the minutes of trustee meetings and all information

ent is expressly granted the authority to revoke or sus-

relating to individual compensation cases, that a

pend the right of an individual or group to continue the

self-insurer is required to file with or make available to

option to self-insure after a hearing held on not less than
7 days’ notice in accordance with Title 5, chapter 375,

the superintendent under this section, section 304 or rules
adopted pursuant to it are confidential and are not pub-

subchapter IV and Title 24-A, chapter 3.

14. Termination of self-insurance, If a self-insured

lic records.

The confidential nature of any such information does

emplover elects to terminate its self-insurance program
or a portion of a self-insurance program, it shall submit a

not limit or affect its use by the superintendent in admin-
istering this Act, including, but not limited to, communi-

termination plan to the Superintendent of Insurance at

cations with the service agent, the Workers’ Compensa-

least 45 days before terminating its program. The re-
quirements of this subsection apply to that part of the

tion Board or the Maine Self-Insurance Guarantee As-
sociation.

self-insurance program that is being terminated. The
termination plan must specify, but is not limited to, pro-
cedures for claims handling, reservation of assets to be

16. Registration of self-insurers. Registration of
self-insurers is governed as follows,

maintained in the State to discharge claims liabilities and
other obligations under this Act, and a description of

how ultimate reserves were determined that require res-

ervation of funds. The termination plan must contain a
written agreement that the self-insurer will continue to

be subject to informational filings respecting financial
condition and actuarial evaluations of claims and claims
expense reserves and loss transfers when determined nec-
essary by the superintendent to ensure that claims are
adequately secured. The plan must also comply with any
terms and conditions prescribed by rule by the superin-
tendent. In order to protect the interests of claimants,
the superintendent may require a further deposit to be
held in trust by the Treasurer of State or may require
full funding of workers’ compensation liabilities.

If a self-insurer’s approval is revoked, suspended or oth-
erwise terminated in a manner other than by its election,
the Superintendent of Insurance shall issue an order that
prescribes terms and conditions related to the termina-
tion that must, to the extent practicable, conform to the
requirements governing termination plans as prescribed
by this subsection and rules adopted under this subsec-
tion. In the event that a self-insurer attempts to termi-
nate its approval in this State without filing a plan ac-
ceptable to the superintendent, the superintendent shall
issue an order prescribing the terms and conditions of
the termination. Any order issued pursuant to this sub-
section, including an order directing a self-insurer to pro-
duce relevant information, may be enforced as provided
by Title 24-A, section 214,

This subsection applies to any termination of a self-
insurer’s approval, whether in whole or in part, including
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A. All employers claiming the status of self-insurer
as defined by this Title shall apply for registration
with the Bureau of Insurance on forms prescribed
by the Superintendent of Insurance. The applica-
tion must contain a statement identifying the em-
ployer as a self-insurer, which includes the legal
organization and name of each self-insuring em-
ployer. The superintendent may require the sub-
mission of any further information the superintend-
ent deems necessary in order to determine whether
a_self-insurer has been approved pursuant to this
section. If an employer is unable to establish that
it has been approved to act as a self-insurer, the
superintendent shall deny the application for reg-
istration. Upon denial of registration, an employer
may make application for approval to act as a self-
insurer in accordance with all requirements of this
Act and the rules adopted pursuant to this Act.

B. On January 1st of each year, the Superintend-
ent of Insurance shall promulgate an official list of
self-insurers that are approved and registered as of
that date and the list of self-insurers must be for-
warded to the Maine Self-Insurance Guarantee
Association. The superintendent shall add to the
list at any time during the year the name or names
of any self-insurer or self-insurers the superintend-
ent has approved and registered subsequent to the
promulgation of the list and shall similarly delete
the name or names of any self-insurer or
self-insurers whose authority to self-insure has been
terminated. Additions to or deletions from the
official list of self-insurers must be forwarded to
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the Maine Self-Insurance Guarantee Association
when made. Failure to become registered pursu-
ant to this subsection terminates an employer’s au-
thority to self-insure under this Act.

§404. Maine Self-Insurance Guarantee Association

1. Created; purpose. There is created the Maine
Self-Insurance Guarantee Association, a nonprofit unin-
corporated legal entity referred to in this section as the
“association,” to provide mechanisms for the payment of
covered claims under self-insurance coverage, to avoid
excessive delay in payment, to avoid financial loss to
claimants because of the insolvency of a self-insurer and
to assist, when called upon to do so by the Superintend-
ent of Insurance, in the detection of self-insurer
insolvencies. It is declared that the Maine Self-Insurance
Guarantee Association is an instrumentality of the State,
but the debts and liabilities of the association do not
constitute debts and liabilities of the State,

2. Membership required. All self-insurers, as de-
fined in this Title, must be members of the association as
a condition of authority to self-insure in this State, ex-
cept that all public employers that are individual self-
insurers, with a state-assessed valuation equal to or in
excess of $300,000,000 and have either a net worth equal
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(1) The self-insurer is a member of the as-
sociation when the insolvency occurs, but
claims relating to a compensable event that
occurred prior to the date the self-insurer
joined the association are not included un-
der this paragraph; or

(2) The self-insurer becomes insolvent after
leaving ‘the association, but claims relating
to a compensable event that occurred prior
to_the date the self-insurer joined the asso-
ciation are not included under this paragraph,
and claims relating to a compensable event
that occurred after the self-insurer ceased to
be an approved self-insurer are not afforded
coverage under this paragraph.

C. In determining the membership of the associa-
tion pursuant to paragraphs A and B, no employer

claiming self-insurer status may be deemed to be a
member of the association, unless that employer is
at that time registered as a self-insurer by the Su-
perintendent of Insurance pursuant to section 403,
subsection 16.

3. Board of directors, The board of directors of
the association consists of at least 7 persons serving terms

to or in excess of $25,000,000 or a bond rating equal to

as established in the plan of operation pursuant to sub-

or in excess of the 2nd highest standard as set by a na-

section 5. The members of the board must be selected by

tional bond rating organization, are not subject to this
subsection. Public employers that are group self-insurers

the member self-insurers, subject to the approval of the
Superintendent of Insurance. Vacancies on the board

with a state-assessed valuation equal to or in excess of

must be filled for the remaining period of the term in the

$5,000,000,000 are not subject to this subsection, How-
ever, if a self-insurer relying on a bond rating is a county,

same manner as initial appointments, except that vacan-
cies may be filled by majority vote of the remaining di-

city or town, it shall value or cause to be valued its un-

rectors, subject to the approval of the superintendent,

paid workers’ compensation claims pursuant to sound
accepted actuarial principles. This value must be incor-

porated in the annual audit of the county, city or town

until the next annual meeting of the members.

In approving selections to the board, the superintendent

together with disclosure of funds appropriated to dis-
charge incurred claims expenses. The association shall

shall consider among other things whether all member
self-insurers are fairly represented.

perform its functions under a plan of operation estab-
lished or amended, or both, and approved by the super-

Members of the board may be reimbursed from the as-

intendent and shall exercise its powers through the board

sets of the association for expenses incurred by them as

of directors established in this section.

A. A self-insurer is deemed to be a member of
the association for purposes of another self-insurer’s

members of the board of directors.

4. Powers and duties of association. The powers
and duties of the association are as follows.

insolvency, as defined in subsection 6, when:

(1) The self-insurer is a member of the as-
sociation when an insolvency occurs; or

(2) The self-insurer has been a member of
the association at some point in time during
the 36-month period immediately preceding
the insolvency in question.

B. A self-insurer is deemed to be a member of the
association for purposes of its own insolvency when:
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A. The association:

(1) Shall obtain from each member and file
with the Superintendent of Insurance indi-
vidual reports specifying the aggregate ben-
efits each member paid during the previous
calendar year and the annual standard pre-
mium that would have been paid by each
self-insurer during the previous calendar
year. These reports are due on or before July
15th following the close of that calendar year,
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except that this deadline may be extended
by the superintendent for up to 3 additional
months for good cause shown;

(2) Shall assess each member of the associa-
tion as follows:

(a) Each individual self-insurer must
be annually assessed an amount equal
to 1% of the annual standard premi-
um that would have been paid by that
individual self-insurer during the prior
calendar year; payment to the associa-
tion must be made by September 15th
following the close of that calendar
year. When any such assessment is
paid based in whole or in part upon
estimates of annual standard premium
for the prior calendar year, the next
year’s assessment must include an ad-
justment of the assessment of such
prior year based on actual audited an-
nual standard premium, Regardless of
the size of the fund referred to in sub-
paragraph (3), during its first 30
months of membership, no individual
self-insurer may discount or reduce this
1% assessment;

(b} Each group self-insurer must be
annually assessed an amount equal to
.1% of the total annual standard pre-
mium that would have been paid by
all the members of that group
self-insurer during the prior calendar
year; payment to the association must
be made by September 15th following
the close of that calendar year, When
any such assessment is paid based in
whole or in part upon estimates of an-
nual standard premium for the prior
calendar year, the next year’s assess-
ment must include an adjustment of
the assessment of such prior year based
on actual audited annual standard pre-
mium, Regardless of the size of the
fund referred to in subparagraph (3),
during its first 30 months of member-
ship, no group self-insurer may dis-
count or reduce this .1% assessment;

(c) Each member self-insurer must be
notified of the assessment at least 30
days before it is due;

(d) If a seif-insurer is a member of
the association for less than a full cal-
endar year, the annual standard pre-
mium must be adjusted by that por-
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tion of the year the self-insurer is not
a member of the association; and

(e) If application of the contribution
rates referred to in divisions (a) and
(b) would produce an amount in ex-
cess of the limits of the fund estab-
lished in subparagraph (3), an equita-
ble proration must be made;

(3) Shall administer a fund, to be known as
the Maine Self-Insurance Guarantee Fund,
which must receive the assessments required
in subparagraph (2). Prior to December 1,
1992, this fund may not exceed $1.000,000,
except that once the fund reaches $1,000,000,
the fund may not exceed $1.000,000 plus all
subsequent initial assessments of new mem-
ber self-insurers that are required to be made
in subparagraph (2), divisions (a) and (b).
After November 30, 1992, this fund may not
exceed $2,000,000, except that once the fund
reaches $2,000,000, the fund may not exceed
$2,000,000 plus all subsequent initial assess-
ments of new member self-insurers that are
required to be made in subparagraph (2),
divisions (a) and (b). The costs of adminis-
tration by the association must be borne by
the fund and the association is authorized to
secure reinsurance and bonds and to other-
wise invest the assets of the fund to effectu-
ate the purpose of the association, subject to
the approval of the Superintendent of Insur-
ance.

(a) The association may purchase pri-
mary excess insurance from an insurer
licensed in_this State for the appro-
priate lines of authority to defray its
exposure to loss occasioned by the de-
fault of one or more of its members.
Any excess insurance so purchased
must _be limited to coverage of
postassessment liability of the
association’s members and the associa-
tion shall fund any such purchase by
levying a special assessment on its
members for this purpose or by appli-
cation of any unencumbered funds
available that have not been raised by
imposition of any preassessment or
postassessment. The association may
obtain from each member any infor-
mation it may reasonably require in
order to facilitate the securing of this
primary excess insurance. The asso-
ciation shall establish reasonable safe-
guards designed to ensure that infor-
mation so received is used only for this
purpose and is not otherwise disclosed;
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(4) Is obligated to the extent of covered

claims occurring prior to the determination
of the self-insurer’s insolvency or occurring

after such determination but prior to the ob-
taining of workers’ compensation insurance
by the self-insurer as otherwise required un-
der this Title. Nothing in this section obli-
gates the association to pay claims against a
self-insurer that are not or have not been
paid as a result of a determination of insol-
vency or the institution of bankruptcy or re-

ceivership proceedings that occurred prior
to the effective date of this section.

(a) For the purposes of this subsec-
tion, “covered claim” means an unpaid
claim against an insolvent self-insurer
that relates to an injury that occurs
while the self-insurer is a member of
the association and that is compensable
under this Act:

(5) After paying any claim resulting from a
self-insurer’s insolvency, is subrogated to the
rights of the injured employee and depen-
dents and is entitled to enforce liability
against the self-insurer by any appropriate
action brought in its own name or in the
name of the injured employee and depen-

dents;

(6) Shall assess the fund in an amount nec-
essary to pay.:

(a) The obligations for the associa-
tion under this section subsequent to

an insolvency;

(b) The expenses of handling covered
claims subsequent to an insolvency;

{c) The costs of examinations under

subsection 8; and

(d) Other expenses authorized by this
chapter;

(7) Shall investigate claims brought against

the association and adjust, compromise, settle
and pay covered claims to the extent of the
association’s obligation and deny all other
claims. The association may review settle-
ments to which an insolvent self-insurer was
a party to determine the extent to which such
settlements may be properly contested;

(8) Shall notify the persons that the Super-
intendent of Insurance directs under subsec-
tion 7;
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(9) Shall handle claims through its employ-
ees or through one or more self-insurers or
other persons designated as servicing facili-
ties. Designation of a servicing facility is sub-
ject to the approval of the Superintendent of

Insurance, but designation of a member self-
insurer as a servicing facility may be declined
by such self-insurer;

(10) Shall reimburse each servicing facility
for obligations of the association paid by the
facility and for expenses incurred by the fa-

cility while handling claims on behalf of the
association;

(11) Shall pay the other expenses of the
association authorized by this section; and

{12) Shall establish in the plan of operation
a mechanism to calculate the assessments re-
quired by subparagraphs (1), (2) and (3) by
a simple and equitable means to convert from
policy or fund years that are different from a

calendar year.

B. The association may:

(1) Employ or retain such persons as are
necessary to handle claims and perform other
duties of the association;

(2) Borrow funds necessary to effect the
purposes of this chapter in accord with the

plan of operation;
(3) Sue or be sued;

(4) Negotiate and become a party to such
contracts as are necessary to carry out the
purpose of this section; and

(5) Perform such other acts as are necessary
or proper to effectuate the purpose of this
section.

C. The following pertains to postinsolvency as-

sessment,

(1) 1In the event the assets of the fund are
not sufficient to pay the obligations of the
association, the association shall make an ad-
ditional assessment as follows.,

(a) Each individual self-insurer must
be assessed an amount not in excess
of 2% each year of the annual stan-
dard premium that would have been
paid by the individual self-insurer dur-
ing the prior calendar year. The as-
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sessments of each member individual
self-insurer must be in the proportion
that the annual standard premium of
the individual self-insurer for the pre-
mium calendar year bears to the an-
nual standard premium of all member
self-insurers for the preceding calen-

dar year.

(b) _Each group self-insurer must be
assessed an amount not in excess of
2% each year of the total annual stan-
dard premium that would have been
paid by all the members of that group
self-insurer during the prior calendar
year. The assessments of each mem-
ber group self-insurer must be in the
proportion that the annual standard
premium of the group self-insurer for
the premium calendar year bears to
the annual standard premium of all
member self-insurers for the preced-

ing calendar year.

(2) Each member self-insurer must be noti-
fied of the assessment no later than 30 days
before it is due.

(3) The association may exempt or defer, in
whole or in part, the assessment of any mem-
ber self-insurer, if the assessment would cause

CHAPTER 885

amount sufficient to make all necessary payments,
the funds available must be prorated and the un-
paid portion must be paid as soon thereafter as
funds become available.

There must be established in the plan of opera-
tions a mechanism to calculate the assessments re-
quired by this section by a simple and equitable
means to convert from policy or fund years that
are different from a calendar year.

E. For the purposes of this subsection, “annual
standard premium for an individual self-insurer”
means the annual premium produced by applying
the manual rates, rating rules, excluding any pre-
mium discount, and experience rating procedure
approved by the Superintendent of Insurance for
the Safety Pool of the residual market mechanism
described in Title 24-A, section 2386, to the expo-
sure and experience of the individual self-insurer.

F, For the purposes of this subsection, “annual
standard premium for a group self-insurer” means
the total annual premium that would have been
paid by all members of that group using the manual
rates, rating rules, excluding any premium discount,
and experience rating procedure approved by the
Superintendent of Insurance for that self-insurer.

5. Plan of operation. The plan of operation is as

follows.

that member’s financial statement to reflect
liabilities in excess of assets,

(4) Delinguent assessments, except as pro-
vided in subparagraph (3), must bear inter-
est at the rate to be established by the board,
but not exceed the discount rate of the Fed-
eral Reserve Bank, Boston, Massachusetts,
on the due date of the assessment, plus 4%
annually, computed from the due date of the
assessment. -

(5) The association shall establish in the plan
of operations a mechanism to calculate the
assessments required by subparagraph (1) by
a simple and equitable means to convert from
policy or fund years that are different from a

calendar year.

D. No individual self-insurer may be assessed in
any calendar year an amount greater than 2.5% of
the annual standard premium that would have been
paid by that self-insurer during the prior calendar
year. No group self-insurer may be assessed in
any calendar year an amount greater than .25% of
the total annual standard premium that would have
been by all the members of that group self-insurer

during the prior calendar year. If the maximum
assessment does not provide in any one year an
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A. The association shall submit to the Superin-
tendent of Insurance a plan of operation and any
amendments to it that are necessary to ensure the
fair, reasonable and equitable administration of the
association. The plan of operation and any amend-
ments to it become effective upon approval in writ-
ing by the superintendent, If the association fails
to submit a suitable plan of operation or if the
association fails to submit suitable amendments to
the plan, the superintendent shall, after notice and
hearing, adopt rules that are necessary to adminis-
ter this section. These rules continue in force until
modified by the superintendent or the rules are
superseded by a plan submitted by the association
and approved by the superintendent.

B. All member self-insurers shall comply with the
plan of operation.

C. The plan of operation must:

(1) Establish the procedures by which all
.the powers and duties of the association un-
der subsection 4 will be performed;

(2) Establish procedures for handling assets
of the association;
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(3) Adopt a reasonable mechanijsm and pro-
cedure to achieve equity in assessing the
funds required in subsection 4, paragraph A,
subparagraphs (1), (2) and (3): subsection 4,
paragraph C, subparagraph (1): and subsec-
tion 4, paragraph D.

Consideration must be given to adjustments
for audited payroll, differential effects caused
by rate changes and other relevant factors;

(4) Establish the amount and method of
reimbursing members of the board of direc-
tors under subsection 3;

(5) Establish procedures by which claims
may be filed with the association and estab-
lish acceptable forms of proof of covered
claims. A list of such claims must be periodi-
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B. The Superintendent of Insurance may:

(1) Require that the association notify the
insureds of the insolvent self-insurer and any
other interested parties of the insolvency and
of their rights under this section. Such notifi-
cations must be made by mail at their last
known addresses, when available, but if re-
quired information for notification is not
available, notice by publication in a newspa-
per of general circulation in this State is suf-
ficient; and

(2) Revoke the designation of any servicing
facility if the superintendent finds that claims
are being handled unsatisfactorily.

8. Examination of association. The association is
subject to examination and regulation by the Superin-

cally submitted to the association;

{6) Establish regular places and times for

tendent of Insurance. The board of directors shall sub-
mit, by March 30th of each year, a financial report for
the preceding calendar year in a form approved by the

meetings of the board of directors;

(7) Establish procedures for records to be
kept of all financial transactions of the asso-

superintendent.

9. Tax exemption. The association is exempt from
payment of all fees and all taxes levied by this State or

ciation, its agents and the board of directors;

- any of its subdivisions, except taxes levied on real or

(8) Provide that any member self-insurer
aggrieved by any final action or decision of
the association may appeal to_the Superin-

personal property.

10. Immunity. There is no liability on the part of,
and a cause of action of any nature does not arise against,

tendent of Insurance within 30 days after the

any member self-insurer, the association or its agents or

action or decision;

(9) Establish the procedures by which selec-

employees, the board of directors or its individual mem-
bers, or the Superintendent of Insurance or the
superintendent’s representatives for any acts or omis-

tions for the board of directors are submit-

sions taken by them in the performance of their powers

ted to the Superintendent of Insurance; and

and duties under this chapter. The immunity established

(10) Contain additional provisions neces-

by this subsection does not extend to willful neglect or
malfeasance that would otherwise be actionable.

sary or proper for the execution of the pow-
ers and duties of the association.

6. Insolvency. A self-insurer is insolvent for the

11. Nonduplication of recovery. Any person hav-
ing a covered claim that may be recovered under more
than one insurance or self-insurance guarantee associa-

purposes of this section under the following circum-

tion or its equivalent shall seek recovery first from the

stances:

A. Determination of insolvency by a court of com-
petent jurisdiction; or

B. Institution of bankruptcy proceedings by or
regarding the member self-insurer.

7. Powers and duties of superintendent. The pow-

association of the place of residence of the claimant. Any
recovery under this section must be reduced by the

amount of recovery from any other insurance guarantee
association or its equivalent.

12, Stay of proceedings. All proceedings under
this Act to which the insolvent insurer is a party either

before the board or a court in this State and the running
of all time periods against either the insolvent self-insurer

ers and duties of the Superintendent of Insurance are as

or the association under this Act are stayed for 60 days

follows.

A. The Superintendent of Insurance shall notify

from the date of notice to the association of the insol-
vency in order to permit the association to investigate,
prosecute or defend properly any petition, claim or ap-

the association of the existence of an insolvent

peal under this Act. The payment of weekly compensa-

member self-insurer within 30 days of the date the

tion for incapacity under former Title 39, section 54, 54-A,

superintendent receives notice of an insolvency pur-

54-B, 55, 55-A, 55-B, 56, 56-A, or 56-B or under section

suant to the standards set forth in subsection 6.
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212 or 213 must be made during the time periods in
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which proceedings affecting the payment of weekly com-
pensation are stayed.

13. Disposition of assets upon dissolution. In the
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posted by the employer and kept posted by the employer
in each of the employer’s mills, factories or places of
business. The notice must be conspicuous and posted in
a place accessible to the employer’s employees.

event of dissolution of the association, all assets remain-
ing after provision for satisfaction of all outstanding claims

§407. Preservation of existing employer status

must be distributed to the Treasurer of State for estab-
lishment of a reserve to satisfy potential claims against
the association and, when all claims are satisfied, for in-

An employer with a currently approved workers’
compensation policy or a currently accepted self-insurance

clusion in the general assets of the State,

14. Statistical advisory organization. The associa-

policy under sections 401 to 407 is deemed to be in com-
pliance with this Act until the expiration or cancellation

tion is authorized to act as the statistical advisory organi-
zation designated by the Superintendent of Insurance to

date of the current assent based on the policy or plan.

§408. Waiver of right of action; minors

collect and report data for self-insurers in accordance
with Title 24-A, section 2384-B. All individual and group
self-insurers are subject to this subsection as a condition

Except as provided in subsection 2, an employee
of an employer who has secured the payment of com-

of authority to self-insure in this State. The association

pensation as provided in sections 401 to 407 is deemed to

is authorized to amend its plan of operation adopted

have waived the employee’s right of action at common

pursuant to subsection 5 or to adopt a separate plan of

law_and under section 104 to recover damages for the

operation to further the purposes of this subsection, The

injuries sustained by the employee.

amendment or plan must provide for an equitable method
of distributing the reasonable and necessary costs of per-

forming the data collection and reporting functions re-
quired by law and rules adopted by the superintendent

1. Legally employed minors. A minor is deemed
sui juris for the purpose of this Act if the minor’s em-
ployer was not in violation of Title 26, section 771, 772

and that method may include one or a combination of

or 773 at the time of the minor’s injury. No other person

the following: the assessment of all individual and group

has any cause of action or right to compensation for an

self-insurers, the assessment of nonmember self-insurers

injury to that minor employee except as provided in this

or the use of other funds available to the association,

section.

Any assessment must be made equitably and may be
computed on the basis of claims paid, the annual stan-
dard premium as set forth in subsection 4 or any other

2. Illegally employed minors. A minor is not
deemed to have waived the minor’s right of action at

basis approved by the association. For purposes of this

common law and under section 104 if the minor’s em-

subsection, nonmember self-insurers must comply with

ployer was in violation of Title 26, section 771, 772 or

the association’s plan of operation.

§405. Voluntary election

Any private employer, any of whose employees
are exempt from this Act, may become subject to this
Act with respect to the employer’s employees and the
act of the employer in securing the payment of compen-
sation to such employee or class of employees in con-
formity with sections 401 to 407 constitutes the employer’s
election to become subject to this Act without any fur-
ther act on the employer’s part, but only for that em-
plovee or that class of employees for whom the employer
has secured compensation as provided in sections 401 to
407, except that, for any employer who secures compen-
sation by making a contract of workers’ compensation
insurance, the election is deemed to have been made on
the effective date of the insurance policy.

§406. Notices of assent to be posted

A notice in a form as the board approves, stating
that the emplover has conformed to this Act, together
with other information as the board determines, must be
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773 at the time of the minor’s injury.

A. The minor employee, the minor’s parent or
guardian or any other person, as permitted by com-
mon law or statute, may file a civil action permit-
ted under this subsection.

B. The minor employee is entitled to compensa-
tion under this Act in addition to any right of ac-
tion permitted under this subsection.

C. If the employer is self-insured for liability un-
der this Act, any award received by the minor in
an action permitted under this subsection must be
reduced by the amount of compensation received
under this Act.

D. If the employer is insured for liability under
this Act, the emplover is considered a 3rd party
under section 107, and the employer’s insurer is
entitled to all rights ofsubrogation, contribution or
other rights grunted to an employer under section
107.
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§409. Assessment for the expenses of administering the
Self-insurer’s Workers’ Compensation Program

The Superintendent of Insurance shall annually as-
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and at the close of each 2nd succeeding fiscal year, the
Superintendent of Insurance shall recalculate the assess-
ment on each self-insurer subject to this section, If, in
any instance, any assessment paid under this section is

sess on self-insuring employers approved pursuant to sec-

based in whole or in part on the annual standard premi-

tion 403, respecting the operations of each self-insurer

um estimated in the calendar year utilized for assess-

conducted in the State to defray the cost of administra-

ment purposes, the recalculation must recognize the ac-

tion of the Bureau of Insurance., The annual assessment

tual audited annual standard premium, as available, for

upon approved self-insuring employers must be calcu-

each affected self-insurer. Actual expenditures of the

lated using the imputed annual standard premium relat-

Bureau of Insurance during the preceding fiscal year must

ing to business operations in the State that each self-

also be recognized. On or before October 1st, the Su-

insurer would have paid during the previous calendar

perintendent of Insurance shall render to each self-insurer

year pursuant to manual rates established by the princi-

a statement showing the difference between the self-

pal rating organization in the State and using the experi-
ence rating procedure approved by the Superintendent

insurer’s respective recalculated assessment and the
amount paid during the preceding biennium. Any over-

of Insurance for that self-insurer. The assessment must

payment of annual assessment resulting from complying

be applied to the budget of the bureau for the fiscal year

with the requirements of this section must be refunded

commencing July 1st. The assessment must be in an

or, at the option of the assessed party, applied as a credit

amount not exceeding 1/10 of 1% of the imputed annual

against the assessment for the succeeding fiscal year. Any

standard premium. When the superintendent calculates

overpayment of $100 or less must be applied as a credit

the amount of the annual assessment, the superintendent

against the assessment for the succeeding fiscal year.

shall consider, among other things, the staffing level re-
quired to administer workers’ compensation

self-insurance oversight responsibilities of the bureau.

8. Deposit with Treasurer of State. The Superin-
tendent of Insurance shall deposit all payments made

1. Annual standard premium. The superintend-

pursuant to this section with the Treasurer of State. The
money must be used for the sole purpose of paying the

ent shall utilize the annual standard premium for each

expenses of the Bureau of Insurance for administration

approved self-insurer as reported to the Bureau of Insur-

of the Self-insurer’s Workers’ Compensation Program.

ance by the Maine Self-Insurance Guarantee Associa-

tion pursuant to section 404, subsection 4 in determining
the amount of the assessment.

2. Expense of examination. The expense of ex-
amination of group self-insurers subject to section 403,
subsection 5, paragraph I is payable by the person exam-
ined.

3. Minimum assessment. In any year in which a
self-insurer has no annual standard premium in the State
or in which the annual standard premium is not suffi-
cient to produce at the rate prescribed by law an amount

equal to or in excess of $100, the minimum assessment

payable by any self-insurer is $100.

4. Notification of assessment, On or before July
1st, next following receipt of the report from the Maine
Self-Insurance Guarantee Association, the Superintend-

9. Exclusions. This section does not apply to the
State or the University of Maine System.

10. Applicability, This section applies with re-
spect to fiscal years commencing on or after July 1, 1986.

PART 2

OCCUPATIONAL DISEASE LAW

CHAPTER 15
OCCUPATIONAL DISEASE LAW

§601. Short title

This chapter may be known and cited as the “QOc-
cupationa] Disease Law.”

ent of Insurance shall notify each self-insurer of the as-
sessment due.

5. Time of payment. Payment must be made on
or before August 10th.

6. Revocation or termination. If the assessment is

§602. Application

Except as otherwise specifically provided, incapac-
ity to work or death of an employee arising out of and in
the course of employment and resulting from an occupa-
tional disease must be treated as the happening of a per-

not paid on or before the prescribed date, the right of

sonal injury arising out of and in the course of the em-

any individual or group to continue the option of self-
insurance may be revoked or terminated by the Superin-

ployment, within the meaning of the Workers” Compen-
sation Act, and all the provisions of that Act apply to

tendent of Insurance.

7. Recalculation of assessment., Immediately fol-

such occupational diseases. This chapter applies only to
cases in which the last exposure to an occupational dis-
ease in an occupation subject to the hazards of such dis-

lowing the close of the fiscal year ending June 30, 1987,

ease occurred in the State and after January 1, 1946.
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§603. Occupational disease defined

As used in this chapter, the term “occupational
disease” means only a disease that is due to causes and
conditions characteristic of a particular trade, occupa-

CHAPTER 885

§607. Notice of incapacity; filing of claim

Sections 301 to 307 with reference to giving notice,

making claims and filing petitions apply to cases under
this chapter, except that, in cases under this chapter, the

tion, process or employment and that arises out of and in

date of incapacity defined in section 606 is equal to the

the course of employment.

§604. False reports

Compensation is not payable for an occupational

date of injury in sections 301 to 307, and the notice un-
der section 301 must include the employee’s name and
address, the nature of the occupational disease, the date
of incapacity, the name of the employer in whose em-
ployment the employee was last injuriously exposed for

disease if the employee who was employed on January 1,

a period of 60 days to the hazards of the disease and the

1946 or who, at the time of entering into the employ-

date when employment with that employer ceased. After

ment of the employer by whom the compensation would

compensation payments for an occupational disease have

otherwise be payable, falsely represents in writing that

been legally discontinued, claim for further compensa-

the employee has not previously been disabled, laid off

tion for that occupational disease not due to further ex-

or compensated in damages or otherwise because of such
disease.

§605. Aggravation of occupational disease

When an occupational disease is aggravated by any
other disease or infirmity not itself compensable, or death
or incapacity from any other cause not itself compensable

posure to an occupational hazard tending 'to cause that
disease are barred if not made within one year after the
last previous payment.

§608. Partial incapacity

Compensation is payable for partial incapacity due
to occupational diseases as provided in section 213.

is aggravated, prolonged, accelerated or in any way con-
tributed to by an occupational disease, the compensation

pavable must be reduced and limited to the proportion
only of the compensation that would be payable if the
occupational disease were the sole cause of the incapac-

§609. Compensation limits

Compensation for partial or total incapacity or
death from occupational disease is payable as provided

ity or death as the occupational disease, as a causative

in sections 212, 213 and 215. Compensation is not pay-

factor, bears to all the causes of that incapacity or death,

able for incapacity by reason of occupational diseases

the reduction in compensation to be effected by reduc-

unless the incapacity results within 3 years after the last

ing the number of weekly or monthly payments or the

injurious exposure to the occupational disease in the em-

amounts of the payments as, under the circumstances of

ployment,

the particular case, may be for the best interest of the
claimant or claimants.

§606. Date from which compensation is computed;
employer liable

The date when an employee becomes incapacitated

The 3-year limitation under this section does not apply
to a full-time firefighter who files a claim for an occupa-
tionally related cancer under this chapter and whose last
injurious exposure to a carcinogen in the employer’s em-
ployment occurred after January 1, 1985. For the pur-
poses of this subsection, “full-time firefighter” means a

by an occupational disease from performing the

regular full-time member, active or retired, of a munici-

emplovee’s work in the last occupation in which the em-

pal fire department if that person has aided in the extin-

ployee was injuriously exposed to the hazards of the oc-
cupational disease is the date of the injury equivalent to

guishment of fires, whether or not that person had ad-
ministrative duties or other duties as a member of the

the date of injury under the Workers’ Compensation Act.

municipal fire department.

Where compensation is payable for an occupational dis-
ease, the employer in whose employment the employee

§610. Examination of employees

was last injuriously exposed to the hazards of the occu-
pational disease and the insurance carrier, if any, on the
risk when the employee was last exposed under that em-

An employer may request any of the emplovyer’s
employees or prospective employees to be examined for

ployer, are liable. The amount of the compensation must

the purpose of ascertaining if any of them are in any

be based on the average wages of the employee when

degree affected by an occupational disease or peculiarly

last exposed under that employer and notice of injury

susceptible to an occupational disease. Refusal to submit

and claim for compensation must be given to that em-
plover. The only emplover and insurance carrier liable

to such an examination bars that employee or prospec-
tive employee from compensation or other benefits pro-

are the last employer in whose employment the employee

vided by this chapter resulting from exposure to the haz-

was last injuriously exposed to the hazards of the disease

ards of occupational disease subsequent to the employee’s

during a period of 60 days or more and the insurance

refusal and while in the employ of the emplover.

carrier, if any, on the risk when the employee was last so
exposed, under that employer. ’
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§611. Impartial medical advice

On'request of a party or on its own motion the

PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

or less under the ASA standard in the 3 frequencies, the
losses of hearing do not constitute a compensable hear-
ing disability. If the losses of hearing average 92 decibels

board may in occupational disease cases appoint one or

or more under the ANSI standard or 82 decibels or more

more competent and jmpartial physicians. Upon order

under the ASA standard in the 3 frequencies, then the

of the board, the fees and expenses of the health care

losses are deemed a 100% compensable hearing loss.

provider or health care providers must be paid by the

employer. These appointees shall examine the employee
and inspect the industrial conditions under which the

4. Compensation payable. Permanent partial dis-
ability is payable as follows:

employee has worked in order to determine the nature,
extent and probable duration of the occupational dis-
ease, the likelihood of its origin in the industry and the
date of incapacity. Section 207 applies to the filing and
subsequent proceedings on the report of the appointees
and to examinations and treatments by the employer,

If a claim is made for death from an occupational
disease, an autopsy may be ordered by the board under
the supervision of impartial appointees. All proceedings
for or payments of compensation to any claimant refus-
ing to permit such an autopsy when ordered are sus-
pended on and during the continuance of such a refusal.

§612. Occupational loss of hearing

In case of loss of hearing resulting from occupa-

A. For total occupational deafness of one ear, 50
weeks of compensation;

B. For total occupational deafness of both ears,
200 weeks of compensation; and

C. For partial occupational deafness in one or
both ears, compensation is payable for those peri-
ods as are proportionate to the relation that the
hearing loss bears to the amount provided in this
subsection for total loss of hearing in one or both
ears, as the case may be.

The amount of hearing loss must be reduced by the aver-
age amount of hearing loss from nonoccupational causes
found in the population at any given age.

tional disease, the following rules are applicable in de-
termining eligibility for compensation and the period dur-
ing which compensation is payable.

1. Definition. As used in this chapter, “occupa-

5, Measurement of hearing impairment. In mea-
suring hearing impairment, the lowest measured losses

in each of the 3 frequencies must be added together and
divided by 3 to determine the average decibel loss. For

tional hearing loss” means a sensorineural loss of hear-

every decibel of loss exceeding 15 decibels under the

ing in one or both ears due to prolonged exposure to

ASA standard or 25 decibels under the ANSI standard,

injurious noise in employment. Injurious noise means

an allowance of 1 1/2% must be made up to the maxi-

sound capable of producing occupational hearing loss.

mum of 100% ., which is reached at 82 decibels under the

2. Limitations on sound frequencies. I.osses of
hearing due to industrial noise for compensation pur-
poses is limited to the frequencies of 500, 1,000 and 2,000

ASA standard or 92 decibels under the ANSI standard.

6. Hearing impairment in both ears. In determin-
ing the percentage of loss in both ears, the percentage of

cycles per second. Loss of hearing ability for frequency

impairment in the better ear is multiplied by 5. The re-

tones above 2,000 cycles per second does not constitute

sulting figure is added to the percentage of impairment

disability for hearing.

3. Determination of hearing loss. The percent of

in the poorer ear, and the sum of the 2 divided by 6. The
final percentage represents the hearing impairment for
both ears,

hearing loss, for purposes of the determination of com-
pensation claims for occupational deafness, must be cal-
culated as the average, in decibels, of the thresholds of

7. Deductions by age. Before determining the per-
centage of hearing impairment, in order to allow for the

hearing for the frequencies of 500, 1,000 and 2,000 cycles

average amount of hearing loss from nonoccupational

per second. Hearing levels must be measured by means

causes found in the population at any given age, 1/2 deci-

of pure-tone air-conduction audiometric instruments cali-

bel for each year of the employee’s age over 40 at the

brated in accordance with American National Standards

time of last exposure to industrial noise must be deducted

Institute Standards S$3.6-1969-R 1973 and $3.13-1972, re-

from the total average decibel loss.

ferred to in this section as the “ANSI standard,” or
American Standards Association Standard Z24.5, 1951,
referred to in this section as the “ASA standard,” and in

8. Filing of claims. A claim for compensation for
occupational deafness may not be filed until after the

an area with ambient noise level within the limits speci-

employee has been separated from the occupational noise

fied in American National Standards Institute Criteria

for a period of at least 30 days. The last day of this

for Background Noise in Audiometric Room Standard

period is the date of disability. “Separation from the oc-

S3.1, 1960-R 1977. If the losses of hearing average 25

cupational noise” means the use of hearing protective

decibels or less under the ANSI standard or 15 decibels

devices or equipment, including noise attenuators and

ear plugs.
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9. Employers limit of liability. An employer is

CHAPTER 885

was last so exposed under that employer. Notice of inca-

liable for the entire occupational deafness to which the

pacity under section 607 must include the name of that

employment has contributed, except that, if previous deaf-

emplover and the date when employment with that em-

ness is established by a hearing test or by other compe-

ployer ceased.

tent evidence, whether or not the employee was exposed
to noise within 30 days preceding the test, the employer
is not liable for previous loss so established. In addition,

5. _Compensation limit. The 3-year limit provided
in _section 609 does not apply to asbestos-related dis-

the employer is not liable for any loss for which compen-

€ases.

sation has previously been paid or awarded.

An employer is not liable for the payment of compensa-

Nothing in this section may be construed to require ret-
roactive payments of compensation for periods of inca-

tion for occupational deafness unless the employee claim-

pacity that occurred prior to October 1, 1983 or retroac-

ing benefits has worked for the employer in employment

tive payments of death benefits for periods of time prior

exposing the employee to harmful noise for a total peri-
od of at Jeast 90 days.

Consideration may not be given to the question of
whether or not the ability of an employee to understand
speech is improved by the use of a hearing aid.

10. Restriction on liability. Compensation is not

to October 1, 1983. Compensation for claims permitted
under this section is payable only for periods of incapac-
ity occurring after October 1, 1983.

6. Further compensation. Notwithstanding sec-
tion 607, after compensation payments for incapacity or
death caused by an asbestos-related disease have been
legally discontinued, a claim for further compensation

be payable for temporary disability for loss of hearing

for that disease not due to further exposure to asbestos

due to exposure to injurious noise in employment.

§613. Silicosis

In the absence of evidence in favor of the claim,

in that employment is barred if not made within 40 years
after the last previous payment.

7. _Compensation benefits. Compensation under
this section is paid as follows.

disability or death from silicosis is presumed pot to be
due to the nature of any occupation, unless during the 15
vears immediately preceding the date of disability the
employee was exposed to the inhalation of silica dust
over a period of at least 2 years. If the employee has
been employed by the same employer during the whole
of the 2-year period, the emplovee’s right to compensa-
tion against such emplovyer is affected by the fact that the
employee had been employed during any part of the
2-year period outside of the State.

§614. Special provisions for asbestos-related diseases

1. Definition. As used in this section, the term
“asbestos-related disease” means a disease caused by ex-
posure to asbestos.

2. Scope. This section applies only to asbestos-
related diseases caused or contributed to by a last injuri-
ous exposure to asbestos that occurred on or after No-
vember 30, 1967,

Except as otherwise provided in this section, all provi-
sions of this chapter apply to asbestos-related diseases,

3. Aggravation of condition. Section 605 does not
apply to asbestos-related diseases.

4. Last employer liable; notice. Notwithstanding
section 606, the only employer and insurance carrier li-
able is the last employer in whose employment the em-
ployee was last injuriously exposed to asbestos, and the
insurance carrier, if any, on the risk when the employee
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A. If an employee is determined to be entitled to
compensation for periods of total incapacity oc-
curring on or after October 1, 1983, or if a depen-
dent of an employee is determined to be entitled
to full death benefits for periods occurring on or
after October 1, 1983, and the employee became
incapacitated or died on or after November 30,
1967 and before January 1, 1972, then the weekly
compensation paid is equal to 2/3 of the average
weekly wage in the State, as computed by the Bu-
reau of Employment Security, that exists on the
date the worker files a claim for compensation. If
an employee is determined to be entitled to com-
pensation for periods of partial incapacity occur-
ring on or after October 1, 1983, and the employee
became incapacitated on or after November 30,
1967 and before January 1, 1972, then the weekly
compensation paid is equal to 2/3 of the differ-
ence, due to the injury, between the average weekly
wage in the State, as computed by the Bureau of
Employment Security, that exists on the date the
worker files a claim for compensation and the
weekly wages, earnings or salary that the employee
is able to earn after the claim is filed. If a depen-
- dent of an employee is determined to be entitled
to partial death benefits for periods occurring on
or after October 1, 1983 and the employee died on
or after November 30, 1967 and before January 1,
1972, then the weekly compensation paid is equal
to the same proportion of the weekly payment pro-
vided in this paragraph for full death benefits, as
the total amount contributed by the employee to
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such partial dependents for their support during
the year prior to incapacity bears to the employee’s
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and the time for filing claims does not begin to run in
cases of incapacity due to exposure to radioactive sub-

earnings during that period.

B. If an employee is determined to be entitled to

stances until the later of the time after incapacity or the

time the person claiming benefits knew, or by exercise of
reasonable diligence should have known of the causal

compensation for periods of total or partial inca-

relationship between the employment and the employee’s

pacity occurring on or after October 1, 1983 or if a

incapacity.

dependent of an employee is determined to be en-
titled to full or partial death benefits for periods
occurring on or after October 1, 1983 and the em-
ployee became incapacitated or died on or after
January 1, 1972 and before October 1, 1983, then
the initial weekly compensation paid is equal to
the compensation that would have been paid had
compensation payments begun at the time the em-
ployee became incapacitated or died and that com-
pensation had been adjusted annually as provided

PART 3
EMPLOYER’S LIABILITY
CHAPTER 19
EMPLOYER’S LIABILITY

§901. Definition of employer’s liability; rights of

in former Title 39, section 54, 55 or 58, whichever
section was applicable. This subsection may not
be interpreted as providing for any adjustment for
inflation in excess of the adjustment provided in

employee

An employer is liable under this Part if personal
injury is caused to an employee, who, at the time of the

former Title 39, section 54, 55 or 58.

C. If an employee becomes incapacitated or dies
on or after October 1, 1983, but before June 30,

injury, is in the exercise of due care, by reason of:

1. Defects in ways, works or machinery. A defect
in the condition of the ways, works or machinery con-

1985, then compensation is payable in the same

nected with or used in the business of the employer,

manner and amounts as provided in former Title

which arose from, or had not been discovered or rem-

39, sections 54, 55 and 58. If an employee be-

edied in consequence of, the negligence of the employer

comes incapacitated or dies on or after June 30,

or of a person in the employer’s service who had been

1985 but before November 20, 1987, then compen-

entrusted by the employer with the duty of seeing that

sation is pavable in the same manner and amount

the ways, works or machinery were in proper condition;

as provided in former Title 39, sections 54-A, 55-A
and 58-A. If an employee becomes incapacitated
or dies on or after November 20, 1987 but before

2. Negligence of employee in superintending ca-
pacity. The negligence of a person in the service of the

January 1, 1993, compensation is payable in the

employer who was entrusted with and was exercising

same manner and amount as provided in former

superintendence and whose sole or principal duty was

Title 39, sections 54-B, 55-B and 58-A. If an em-

that of superintendence or, in the absence of a superin-

ployee becomes incapacitated or dies on or after

tendent, of a person acting as superintendent with the

January 1, 1993, compensation is payable in the

authority or consent of the employer; or

same manner and amount as provided in sections
212,213 and 215.

8. Section not applicable. This section does not
apply to an asbestos-related disease of any worker who,

3. Negligence of employee in charge of railroad
equipment. The negligence of a person in the service of

the employer who was in charge or control of a signal,
switch, locomotive engine or train on a railroad.

at the time of the last injurious exposure to asbestos, was
covered by the federal Longshore and Harbor Workers’
Compensation Act of March 4, 1927, Chapter 509, 33

The employee or the employer’s legal representa-
tives, subject to sections 902 to 909, have the same rights

United States Code, Section 901, or the Federal Employ-
ees Compensation Act, 5 United States Code, Section

to compensation and of action against the employer as if
the employee had not been an employee, nor in the ser-

8101. A worker is deemed to be covered by one of those
acts if, at the time of the worker’s last injurious exposure
to asbestos, the worker was an employee, as defined by
those federal acts, and was employed in employment that

vice, nor engaged in the work of the employer.

A car that is in use by, or that is in possession of, a
railroad corporation is deemed a part of the ways, works

is subject to any of those federal acts.

§615. Disability due to radioactive properties

Notwithstanding section 606 or any other provi-

or machinery of the corporation that uses it or has it in
possession, within the meaning of subsection 1, whether
it is owned by the 1ailroad corporation or by some other
company or person. One or more cars in motion, whether
attached to an engine or not, constitute a train within the

sion of this chapter, the employee need not be exposed
to radioactive substances for a period of 60 days or more,

meaning of subsection 3, and whoever, as a part of the
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directs the movements of a signal, switch, locomotive

CHAPTER 885

tained unless notice of the time, place and cause of the

engine or train is deemed to be a person in charge or

injury is given to the employer within 60 days and the

control of a signal, switch, locomotive engine or train
within the meaning of said subsection.

§902. Actions for damages for death in addition to those

action is commenced within one year after the accident
that causes the injury or death. The notice must be in
writing, signed by the person injured or by a person in
behalf of the person, If it is impossible from physical or

for injury

If the injury described in section 901 results in the

mental incapacity for the person injured to give the no-
tice within the time provided in this section, the person
may give it within 10 days after the incapacity has been

death of the employee, and the death is not instanta-

removed, and if the person dies without having given the

neous or is preceded by conscious suffering, and if there

notice and without having been for 10 days at any time

is any person who would have been entitled to bring an

after the injury of sufficient capacity to give it, the person’s

action under section 903, the legal representatives of the
employee may, in the action brought under section 901,

executor or administrator may give such notice within 60
days after appointment. A notice given under this sec-

recover damages for the death in addition to those for

tion is not invalid or insufficient solely by reason of an

the injury.

§903. Surviving spouse or next of kin; actions by

If, as the result of the negligence of an employer,
or of a person for whose negligence an employer is liable
under section 901, an employee is instantly killed or dies

inaccuracy in stating the time, place or cause of the in-
jury, if it is shown that there was no intention to mislead
and that the employer was not in fact misled by the inac-

curacy.

If a notice given under this section is claimed by
the employer to be insufficient for any reason, the em-

without conscious suffering, the surviving spouse or, if

ployer shall notify in writing the person giving it within

the employee leaves no surviving spouse, the next of kin,

10 days, stating the insufficiency claimed to exist, and

who, at the time of the employee’s death, were depen-

the person whose duty it is to give the notice may, within

dent upon the wages of the employee for support, have a

30 days, give a new notice with the same effect as if

right of action for damages against the employer.

§904. Measure of damages in event of death

If, under either section 902 or 903, damages are
awarded for the death, they must be assessed with refer-

ence to the degree of culpability of the employer or of

originally given.

§906. Liability not barred by contracts with independent
contractors

If an employer enters into a contract, written or
verbal, with an independent contractor to do part of the

the person for whose negligence the employer is liable,

employer’s work, or if an independent contractor enters

The amount of damages that may be awarded in

into a contract with a subcontractor to do all or any part
of the work comprised in the contractor’s contract with

an action under section 901 for a personal injury to an

the employer, the contract or subcontract does not bar

employee, in which no damages for the death of the em-

the liability of the employer for injuries to the employ-

ployee are awarded under section 902, may not exceed

ees of the contractor or subcontractor, caused by any

$4.000.

The amount of damages that may be awarded in

defect in the condition of the ways, works, machinery or
plant, if they are the property of the employer or are
furnished by the employer and if the defect arose, or had

an action under section 901, if damages for the death of

not been discovered or remedied, through the negligence

the employee are awarded under section 902, may not

of the employver or of some person entrusted by the em-

exceed $5,000 for both the injury and the death, and

ployer with the duty of seeing that they were in proper

must be apportioned by the jury between the legal rep-

condition.

resentatives of the employee and the persons who would
have been entitled, under section 903, to bring an action

for the death of the employee if it had been instanta-
neous or without conscious suffering,

The amount of damages that may be awarded in

§907. Employee’s knowledge of defect or negligence

An employee or the employee’s legal representa-
tives are not entitled under sections 901 to 904 to any
right of action for damages against the employer if the

an action brought under section 903 may not be less than

employee knew of the defect or negligence that caused

$500 or more than $5,000.

§905. Notice of injury; requisites; sufficiency; limitation
of actions

An action for the recovery of damages for injury
or death under sections 901 to 904 may not be main-
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the injury and failed within a reasonable time to give, or
cause to be given, information about the defect to the
employer or to some person superior to the employee in
the service of the employer who was entrusted with gen-
eral superintendence,
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§908. Scope of sections 901 to 907; effect of judgment or
settlement

Sections 901 to 907 do not apply to injuries caused
to domestic servants or farm laborers by fellow employ-
ees or to those engaged in cutting, hauling or driving

logs. Nothing in sections 901 to 907 may be construed to
abridge any common-law rights or remedies which the

employee may have against the employer, but a judg-
ment recovered under sections 901 to 907 or a settle-
ment of any action commenced or claim made for death
or injury under the provisions of those sections is a bar
to any claim made or action begun to recover for the
same injury or the same death, under the common law
or under any other statute,

§909. Contracts for exemption

A person may not, by a special contract with the
emplover’s employees, exempt the employer or another
person from liability under which the employer may be
to them for injuries suffered by them in the employment
of the employer and resulting from the negligence of the
emplover or the other person, or of a person in the em-
ploy of the employer.

Sec. A-9. Transition provisions. The following
provisions apply to the transition of powers and duties of
the Workers’ Compensation Commission to the Work-
ers’ Compensation Board.

1. The Workers’ Compensation Board is the suc-
cessor in every way to the powers, duties and functions
of the former Workers’ Compensation Commission.

2. All existing contracts, agreements and compacts
involving the Workers’ Compensation Commission cur-
rently in effect remain in effect.

3. All records, property and equipment belonging
to or allocated for the use of the former Workers’ Com-
pensation Commission on the effective date of this Part
become part of the property of the Workers’ Compensa-
tion Board.

4, The Workers’ Compensation Board shall use
all existing forms, letterheads and similar items bearing
the name of or referring to the “Workers’ Compensation
Commission” until existing supplies of those items are
exhausted.

5. Except as provided in this section, all positions
authorized or allocated to the former Workers’ Com-
pensation Commission are authorized or allocated to the
Workers’ Compensation Board. Employees in classified
positions on the effective date of this Act shall continue
in those positions under the Workers’ Compensation
Board on the same terms and conditions of employment
subject to the Civil Service Law and collective bargain-
ing law. Each Workers’ Compensation Commissioner
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holding office on December 31, 1992 on January 1, 1993
becomes a temporary hearing officer in the employ of
the Workers’ Compensation Board for the purpose of
resolving claims assigned to that commissioner prior to
January 1, 1993 and for the purpose of serving as a mem-
ber of appellate division panels as necessary.

A. Temporary hearing officers work under the
supervision of the Workers’ Compensation Board
and may be removed from office for the reasons
and following the procedures established for re-
moval of commissioners in former Title 39, section
91.

B. Former commissioners may serve as temporary
hearing officers until January 1, 1994 at the latest
and are entitled to the same compensation and
benefits they received while serving as commis-
sioners.

C. If, before January 1, 1994, a temporary hearing
officer resolves all assigned claims pending before
that hearing officer, the Workers’ Compensation
Board may reassign other unresolved pre-January
1, 1993 claims to that hearing officer.

D. If it becomes clear that a claim assigned to a
former commissioner acting as a temporary hear-
ing officer can not be resolved by January 1, 1994,
the Workers’ Compensation Board may reassign
that claim to a hearing officer under this Part.

E. After January 1, 1994, the Workers’ Compen-
sation Board, at its discretion, may contract with
former commissioners to serve as hearing officers
under this Part.

6. Except for an amount set aside as necessary to
pay for unemployment compensation, accrued vacation
time and other outstanding obligations of the Workers’
Compensation Commission, the balance of the Workers’
Compensation Commission budget for fiscal year 1992-93
is transferred to the Workers’ Compensation Board on
January 1, 1993. The Workers’ Compensation Board is
authorized to make expenditures from the funds trans-
ferred from the Workers’ Compensation Commission as
if the Legislature had appropriated the funds to the Work-
ers’ Compensation Board.

7. The Workers’ Compensation Board is autho-
rized to employ on a temporary basis such staff as neces-
sary to perform the functions of the board from January
1, 1993 to June 30, 1993. During the First Regular Ses-
sion of the 116th Legislature, the Workers’ Compensa-
tion Board shall obtain from the Legislature authoriza-
tion for all staff positions and all expenditures required
for fiscal year 1993-94.

Sec. A-10. Application. The application of the
provisions of this Part is governed by the following pro-
visions.
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1. This Part applies to all matters in which an
injury occurs on or after January 1, 1993. So as not to
alter benefits for injuries incurred before January 1, 1993,
for matters in which the injury occurred prior to that
date, all the provisions of this Act apply, except that the
Maine Revised Statutes, Title 39-A, sections 211, 212,
213, 214, 215, 221, 306, and 325 do not apply. With
regard to matters in which the injury occurred prior to
January 1, 1993, the applicable provisions of former Title
39 apply in place of Title 39-A, sections 211, 212, 213,
214, 215, 221, 306 and 325. The Workers’ Compensation
Board is authorized to and shall adopt rules governing
the disposition of claims pending on January 1, 1993, in a
manner that applies the applicable provisions of this Act
to those claims to the maximum extent feasible.

2. Any appeal from a decision of the former Work-
ers’ Compensation Commission filed prior to January 1,
1993 must be considered by former commissioners act-
ing as temporary hearing officers and serving as mem-
bers of an appellate division panel. Appeals that have
not been resolved prior to January 1, 1994 must be treated
as if a hearing officer had requested review by the Work-
ers’ Compensation Board pursuant to the Maine Revised
Statutes, Title 39-A, section 320,

Sec. A-11. Effective date. This Part takes ef-
fect January 1, 1993, except that the Governor shall ap-
point the members of the Workers’ Compensation Board
effective November 1, 1992, After November 1, 1992,
the board shall take action necessary to ensure the readi-
ness of the board to comply with this Act on January 1,
1993.

PART B

Sec. B-1. 24-A §2302, sub-§3, as amended by
PL 1987, c. 559, Pt. A, §1, is further amended to read:

3. Workers’ compensation shatt-first-be is primari-
ly subject to chapter 25, subchapter #=# II-B, but any
other parts of this subchapter not inconsistent with these
seettonsshalt that subchapter also apply.

Sec. B-2. 24-A MRSA §2303, sub-§1, §[C, as
amended by PL 1989, c. 351, §5, is further amended to
read:

C. Due consideration shatl must be given:

(1) To past and prospective loss experience
within and outside this State;

(2) To the conflagration and catastrophe

hazards;

(3) To a reasonable margin for underwrit-
ing profit and contingencies;

(4) To dividends, savings or unabsorbed pre-
mium deposits allowed or returned by insur-
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ers to their policyholders, members or sub-
scribers;

(5) To past and prospective expenses both
countrywide and those specially applicable
to this State;

(6) To all other relevant factors within and
outside this State;

(7) In the case of fire insurance rates, eon~
srderaﬁﬂn—shall—bc—gwen to the experlence
of the fire insurance business during a peri-
od of not less than the most recent 5-year
period for which such experience is avail-
able; and

(8) In the case of title insurance rates, eon~

stdera&en—sha-ﬂ—b&gwen to the reasonable-

ness of commission levels and other acquisi-
tion costs both countrywide and those spe-
cifically applicable to this State.

Sec. B-3. 24-A MRSA §2309, as amended by
PL 1989, c. 797, §12 and affected by §§37 and 38, is
repealed.

Sec. B-4. 24-A MRSA §2310, as amended by
PL 1989, c. 797, §13 and affected by §§37 and 38, is
repealed.

Sec. B-5. 24-A MRSA §2311, as amended by
PL 1989, c. 797, §14 and affected by §§37 and 38, is
repealed.

Sec. B-6. 24-A MRSA §2312, as amended by
PL 1989, c. 797, §15 and affected by §§37 and 38, is
repealed.

Sec. B-7. 24-A MRSA §§2313 and 2314, as
amended by PL 1989, c. 797, §16 and affected by §§37
and 38, are repealed.

Sec. B-8. 24-A MRSA §2319, sub-§§1 and 2
as amended by PL 1989, c. 797, §20 and affected by §§37
and 38, are repealed and the following enacted in their
place:

1. Application to the superintendent. Any in-
sured aggrieved with respect to any filing, rate, expense
or premium level that is in effect may make a written

application to the superintendent for a hearing, The
application must specify the grounds to be relied upon

by the applicant in asserting that the filing, rate, expense
or premjum level is unjust or unreasonable.
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2. Responsive filing and hearing. If the superin-

tendent finds that the application is made in good faith,
that the applicant would be so aggrieved if the applicant’s

grounds were established and that such grounds other-
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2. Protection for policyholders and the public. To
protect policyholders and the public from the adverse

effects of excessive, inadequate or unfairly discrimina-
tory rates;

wise justify holding a hearing, the superintendent shall,
by written order, require that the insurer, advisory orga-

nization or rating organization prepare within 30 days a

responsive filing containing information necessary, in the
judgment of the superintendent, to review the applica-

tion. A public hearing may be conducted and, if con-
ducted, must be at least 30 days from the date the re-

3. Promotion of price competition. To promote
price competition among insurers so as to provide rates
that are responsive to competitive market conditions;

4. Provision of regulatory procedures. To provide
regulatory procedures for the maintenance of appropriate

sponsive filing is determined complete by the superin-

data reporting systems;

tendent.

Sec. B-9. 24-A MRSA §2320-A, as amended
by PL 1989, c. 878, Pt. A, §67, is repealed.

Sec. B-10. 24-A MRSA §2328, first ], as
amended by PL 1973, c. 585, §12, is further amended to
read:

The superintendent shall examine the affairs, trans-
actions, accounts and records of each rating organization
licensed in this State as provided in section 2310, of each
advisory organization licensed in this State as defined
provided in section 232+ 2321-A, and of joint underwrit-
ers and joint reinsurers as defined in section 2322 2322-A,
as often as he the superintendent deems advisable, but
not less frequently than once every 5 years. The exami-
nation shall must be conducted in the same manner and
is subject to the same applicable provisions as apply to
examination of insurers in chapter 3. The reasonable costs
of any such examination shalt must be paid by the orga-
nization or association so examined. In lieu of any such
examination, the superintendent may accept the report
of an examination made by the insurance supervisory
official of another state, pursuant to the laws of such
state,

Sec. B-11. 24-A MRSA c. 25, sub-c. II-A, as

amended, is repealed.

Sec. B-12. 24-A MRSA c. 25, sub-c. II-B is

enacted to read:

SUBCHAPTER II-B

WORKERS’ COMPENSATION RATING ACT

§2381. Title

This subchapter may be known and cited as the

5. Improvement of insurance. To improve avail-
ability, fairness and reliability of insurance;

6. Authorization of action. To authorize essential
cooperative action among insurers in the rate-making
process and to regulate such activity to prevent practices
that tend to substantially lessen competition or create a

monopoly; and

7. Encouragement of practices. To encourage the
most efficient and economical marketing practices.

§2381-B. Scope of application

This Act applies to workers’ compensation insur-
ance and employvers’ liability insurance written in con-
nection with workers’ compensation insurance.

§2381-C. Definitions

As used in this Act, unless the context otherwise
indicates, the following terms have the following mean-

ings.

1. Advisory organization. “Advisory organiza-
tion” means any entity that either has 2 or more member

insurers or is controlled either directly or indirectly by 2
or more insurers and that assists insurers in activities
related to workers’ compensation rate making, Two or
more insurers having a common ownership or operating
in this State under common management or control con-
stitute a single insurer for the purpose of this definition.
“Adyvisory organization” does not include a joint under-
writing association, any actuarial or legal consultant, any
employee of an insurer or insurers under common con-
trol or management or their employees or manager.

2. Classification system or classification. “Classi-
fication system” or “classification” means the plan, sys-

“Workers’ Compensation Rating Act.”

§2381-A. Purposes

The purposes of this Act are:

1. Prohibition of certain behavior. To prohibit

tem or arrangement for recognizing differences in expo-
sure to hazards among industries, occupations or opera-
tions of insurance policyholders.

3. Expenses. “Expenses” means that portion of
any rate attributable to acquisition and field supervision;
collection expenses and general expenses; and taxes, li-

price-fixing agreements and other anticompetitive behav-

censes and fees.

ior by insurers;
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4. Experience rating. “Experience rating” means
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§2382. Rate standards

a rating procedure utilizing past insurance experience of
the individual policyholder to forecast future losses by

measuring the policyholder’s loss experience against the

The following standards apply to the making and
the use of rates under this Act.

loss experience of policyholders in the same classifica-
tion to produce a prospective premium credit, debit or
unity modification.

5. Loss trending, “Loss trending” means any pro-
cedure for projecting developed losses to the average

1. Rates. Rates may not be excessive, inadequate,
or unfairly discriminatory.

2. Excessive rates, Voluntary and residual market
rates are subject to the following.

date of loss for the period during which the policies are
to be effective.

6. Market. “Market” means the interaction be-
tween buyers and sellers of workers’ compensation and
employers liability insurance within this State pursuant
to this Act.

7. Pure premium rate. ‘“Pure premium rate” means
that portion of the rate that represents the loss cost per
unit of exposure including loss adjustment expense.

8. Rate. “Rate” means the cost of insurance per

A. Rates in the voluntary market are not exces-
sive.

B. Rates in the residual market are excessive if
they are likely to produce a long-term profit that is
unreasonably high for the insurance provided and
for surplus requirements or if expenses are unrea-
sonably high in relation to services rendered.

3. Inadequate rates. A rate is not inadequate
unless insufficient to sustain projected losses and expenses
and the use of the rate has had a tendency to create a

exposure base unit, prior to any application of individual

monopoly or, if continued, will tend to create a monopoly

risk variations based on loss or expense considerations,
and does not include minimum premiums.

9. Residual market. “Residual market” means
the instrument to provide coverage to employers not able

in the market or will cause serious financial harm to the
insurer,

4. Unfair discrimination. Unfair discrimination
exists if, after allowing for practical limitations, price dif-

to obtain coverage in the voluntary market.

10. Statistical plan. “Statistical plan” means the

ferentials fail to reflect equitably the differences in ex-

pected losses and expenses. A rate is not unfairly dis-
criminatory because different premiums result for poli-

plan, system or arrangement used in collecting data.

11, Superintendent. “Superintendent” means the

cyholders with like loss exposures but different expenses,
or like expenses but different loss exposures, so long as
the rate reflects the differences with reasonable accu-

Superintendent of Insurance.

12. Supplementary rate information. “Supplemen-
tary rate information” means any manual or plan of rates,

racy.

5. Determination of compliance. Determination
of compliance with standards for rate factors, expenses

classification system, rating schedule, minimum premi-

and profits is as follows.

um, policy fee, rating rule, rating plan and any other
similar information needed to determine the applicable
premium for an insured,

13. Supporting information. “Supporting infor-
matjon” means the experience and judgment of the filer
and the experience or data of other insurers or organiza-
tions relied on by the filer, the interpretation of any sta-
tistical data relied on by the filer, descriptions of meth-

ods used in making the rates, and any other similar in-
formation required by the superintendent to be filed.

14, Voluntary market. ‘“Voluntary market” means
the workers’ compensation insurance market in which
insurance companies voluntarily offer coverage to appli-
cants who meet the insurers’ underwriting standards or

guidelines.
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A. In determining whether rates comply with stan-
dards under this section, due consideration may be

given to:

(1) Past and prospective loss and expense
experience within and outside of the State;

(2) Catastrophe hazards and contingencies;

(3) Loadings for leveling premium rates over
time;

(4) _Dividends or savings to be allowed or
returned by insurers to their policyholders,
members or subscribers; and
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(5) _Past and prospective expenses, both

countrywide and those specifically applica- ‘

ble to the State,

B. The expense provisions included in the rates to
be used by an insurer must reflect the operating
methods of the insurer, and, so far as credible, its
own actual and anticipated expense experience.
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(3) Has not been shown to distinguish among
insureds based on_the potential for or haz-
ard of loss; or

(4) Is or will be unfairly discriminatory.

2. Designation of advisory organization. The su-
perintendent shall designate an advisory organization to

C. Rates may contain provision for contingencies

assist the superintendent in gathering, compiling and re-
porting relevant statistical information. Every workers’

and allowance permitting a reasonable profit. In

compensation insurer shall record and report its work-

determining the reasonableness of profit, consid-

ers’ compensation experience to the designated advisory

eration must be given to all investment income

organization as set forth in the uniform statistical plan

attributable to premiums, the reserves associated

approved by the superintendent.

with those premiums and the amount of capital
and surplus allocable to the coverage of risks in
the State.

§2382-A. Payment of dividends

Nothing in this Act prohibits or regulates the pay-

3. Filing of manual rules. The designated advi-
sory organization shall develop and file manual rules,
subject to the approval of the superintendent, reason-
ably related to the recording and reporting of data pur-
suant to the uniform statistical plan, uniform experience
rating plan, and the uniform classification system. Every

ment of dividends, savings or unabsorbed premium de-

workers’ compensation insurer shall adhere to the ap-

posits allowed or returned by insurers to their policy-

proved manual rules and experience rating plan in writ-

holders, members or subscribers, but in the payment of

ing and reporting its business. An insurer may not agree

such dividends there may be no unfair discrimination
between policyholders,

A plan for the payment of dividends, savings or

with any other insurer or with an advisory organization
to adhere to manual rules that are not reasonably re-

lated to the recording and reporting of data pursuant to
the uniform classification system or the uniform statisti-

unabsorbed premium deposits allowed or returned by

cal plan.

insurers to their policyholders, members or subscribers is
not a rating plan or system.

§2382-B. Uniform administration of classifications;
reporting of rating and other information;
membership in advisory organization

1. Uniform classification system; uniform experi-
ence rating plan. Every workers’ compensation insurer,
including self-insurers, shall adhere to a uniform classifi-
cation system and uniform experience rating plan filed

1

4. Advisory organization membership. Each work-
ers’ compensation insurer shall be a member or subscriber

of the workers’ compensation advisory organization des-
ignated by the superintendent,

§2382-C. Filing of rates and other rating informatjon;
filing of forms

1. Prefiling required. Every insurer shall file with
the superintendent all rates and supplementary rate in-

with the superintendent by an advisory organization des-
ignated by the superintendent -and subject to the

formation to be used in the State, except as filed by an
advisory organization as provided in section 2384-A. Such

superintendent’s disapproval, An insurer may develop

rates and supplementary rate information must be filed

subclassifications of the uniform classification system

at least 30 days prior to the stated effective date. An

upon which a rate may be made; provided, however, that

insurer may adopt by reference, with or without devia-

such subclassifications must be filed with the superin-

tion, the rates and supplementary rate information filed

tendent 30 days prior to their use. The superintendent

by another insurer. Upon application by the filer, the

shall disapprove a subclassification if:

A. The insurer fails to demonstrate that the data
produced can be reported consistently with the uni-

superintendent may authorize an earlier effective date.

2. Form and manner of filing. Rates filed pursu-
ant to this section must be filed in a form and manner

form statistical plan and classification system; or

prescribed by the superintendent. If a filing is not ac-

B. The proposed subclassification:

(1) Is not reasonably related to the eipo-

companied by the information the superintendent has
required under this section, the superintendent shall no-
tify the insurer as soon as possible and the filing is deemed
as not made until the information is provided.

sure to claim;

(2) Is not adequately defined;
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3. Public records. All rates, supplementary rate
information and any supporting information for risks filed
under this Act are, as soon as filed, public records within
the meaning of Title 1, chapter 13.
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4. Additional period. The period during which
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years for which data is available be considered on the

the filing may not become effective may be extended by

the superintendent for an additional period not to ex-
ceed 60 days if the superintendent gives written notice to
the insurer or advisory organization that made the filing
that the superintendent needs additional time for consid-
eration of the filing,

5. Advisory organization. Subject to the provi-
sions of this Act, the designated workers’ compensation
and advisory organization shall file with the superintend-
ent:

A. Workers’ compensation pure premium rates
and rating plans;

B. Workers’ compensation policy forms and en-

following bases.

A. The claims and exposure for the most recent
year for which data is available must be given 40%

weight.

B. The claims and exposure for the 2nd most re-
cent year for which data is available must be given

35% weight.

C. The claims and exposure for the 3rd most re-
cent year for which data is available must be given

25% weight.

If data is available for only 2 vears of experience, the
weighting must be 60% for the most recent year and

dorsements to be used by its members;

C. The uniform experience rating plans and rules;

D. The uniform classification plan and rules;

E. A uniform statistical plan and rules; and

F. Any other information that the superintendent
requests.

6. Approved forms. Every insurance company
issuing workers’ compensation insurance policies cover-
ing the payment of compensation and benefits shall use
only policy forms filed and approved pursuant to section

2412. Filings required by that section may be made on
behalf of members and subscribers by an approved advi-

sory organization.

§2382-D. Uniform experience rating plan; merit rating
plan

1. Required contents. The experience rating plan
required under section 2382-C must contain:

A. Reasonable eligibility standards;

B. Incentives for loss prevention;

C. Sufficient premium differentials to encourage

40% for the 2nd most recent year.

3. Merit rating. If an insured is not eligible for the
experience rating plan, a merit rating plan must be ap-
plied using the following guidelines.

A. A plan must provide for the following credits
or debits to be applied to the otherwise applicable
manua] premium, based on the number of lost-
time claims of the insured during the most recent
3-year period for which statistics are available:

(1) No claims or a loss ratio of less than 1.0,
an 8% credit;

(2) One claim resulting in a loss ratio greater
than 1.0, no credit or debit; and

(3) Two or more claims resulting in a loss
ratio greater than 1.0, an 8% debit,

B. The insurer shall notify the insured of the pre-
mium adjustment and the reason for the adjust-
ment.

4, Prior lost-time work-related injury. The expe-
rience rating or merit rating plan may not permit, in the
calculation of experience modification factors, consider-
ation of those lost-time claims attributable to work-related
injuries that are aggravations of, or combine with, any

safety; and

D. Provisions for reasonable and equitable limita-

prior lost-time work-related injury to produce incapac-
ity. The superintendent shall adopt rules to protect em-
ployers from the impact of these subsequent injury claims

tions on the ability of policyholders to avoid the

and to equitably compensate insurers that provide cov-

impact of past adverse claims experience through
change of ownership, control, management or op-

eration.

2. Experience rating, The uniform experience rat-

erage to these employers.

5. Retrospective rating. Nothing in this section
prevents an insurer or an advisory organization from fil-
ing rating plans that provide for retrospective premium

ing plan must be the exclusive means for providing pre-

adjustments based on the insured’s experience during

mium adjustments based on the past claim experience of

the policy period. Except as provided in section 2386,

an insured employer. The experience rating plan must

subsection 8, in the voluntary market and the residual

provide that the claims experience for the 3 most recent

market retrospective rating plans must be voluntary and
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may not be used without the prior consent of the in-
sured.




CHAPTER 885

6. Dividend plan. Nothing in this section prohib-
its an insurer from developing and operating a dividend

plan based on the loss experience of the insured.

§2382-E. Disapproval of rates

1. Timing of disapproval, A rate that is found not

PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

§2383. Interchange of data

1. Exchange of information. To further uniform
administration of rate regulatory laws, the superintend-
ent, insurers and the designated advisory organization
may exchange information and experience data with in-
surance regulatory officials, insurers and advisory orga-

to be in compliance with applicable sections of this Act

nizations in other states and may consult with them with

may be disapproved at any time.

2. Basis of disapproval. The superintendent may
disapprove a rate if the insurer fails to comply with the

filing requirements under section 2382-C.

The superintendent shall disapprove a rate for the vol-

respect to the rating plans permitted by this Act.

2. Cooperation. Cooperation among advisory or-

ganizations or among advisory organizations and insur-
ers in rating plans and other matters within the scope of

this Act is authorized, but any filings resulting from such
cooperation are subject to all provisions of this Act. The

untary market if there is a finding that the rate is inad-

superintendent may review any such cooperative activi-

equate or unfajrly discriminatory using the standards in
section 2382.

The superintendent shall disapprove a rate for use in the

ties and practices and if, after hearing, any such activity
or practice is found to violate the provisions of this Act,
the superintendent may issue an order requiring the dis-
continuance of the activity or practice and may take any

residual market if there is a finding that the rate is exces-

other action as permitted by law.

sive, inadequate or unfairly discriminatory, using the stan-
dards in section 2382.

The superintendent may disapprove, pursuant to this sub-
section, without hearing, rates that have not become ef-

§2383-A. Monitoring competition

1. Monitoring. The superintendent shall monitor
the degree of competition in the workers’ compensation

fective. An insurer whose rates have been disapproved

insurance market. The superintendent shall utilize exist-

must be notified of the reason for disapproval and must

ing relevant information and analytical techniques and

be given a hearing upon a written request made within

may cause or participate in the development of new rel-

30 days after the disapproval order.

3. Discontinuance of a rate; interim rates. Dis-
continuance of a rate and interim rates are subject to the

following.

A. If the superintendent finds that a rate is not in
compliance with the standards of section 2382 or is
in violation of section 2382-C, the superintendent
shall order that its use be discontinued for any
policy issued or renewed after the date of the or-
der, and the order may prospectively provide for
premjum adjustment of any policy then in force.

B. Whenever an insurer has no legally effective
rates as a result of the superintendent’s disapproval
of rates or other act, the superintendent shall, on
request of the insurer, specify interim rates for the
insurer that are adequate to protect the interests
of all parties and may order that a specified por-

evant information, analytical techniques and other
sources. :

2. Consideration of factors. The superintendent
shall consider, in addition to any other relevant factors,

the following:

A. The number of insurers actively engaged in
providing coverage;

B. Market shares and changes in market shares;

C. Ease of entry and exit by insurers in and out of
the workers’ compensation insurance market; and

D. Tests relating to market structure, market per-
formance and market conduct.

3. Degree of competition. The superintendent
shall consider approved self-insured employers when

tion of the premiums be placed in a special reserve

evaluating the degree of competition in the insurance

established by the insurer and approved by the

market. The superintendent shall report by November

superintendent, 'When new rates become legally

1, 1994 and annually thereafter on the status of the mar-

effective, the superintendent shall order the spe-

ket to the Governor and to the joint standing committee

cially reserved funds or any overcharge in the in-

of the Legislature having jurisdiction over workers’ com-

terim rates to be distributed appropriately, except

pensation insurance rate regulation matters.

that adjustments that are minimal may not be re-
quired,

74



PUBLIC LAWS, THIRD SPECIAL SESSION - 1991

§2384. Workers’ compensation advisory organizations

Sections 2321-A to 2321-D apply to workers’ com-
pensation insurers and advisory organizations to the ex-
tent not inconsistent with this Act.

§2384-A. Adyvisory organization filing requirements

1. Filing, Every advisory organization shall file
with the superintendent every pure premium, manual of
rating rules, rating schedule and change, amendment or
modification of the foregoing proposed for use in the
State at least 30 days prior to the proposed effective
date.

2. Effective date. The superintendent may extend
the proposed effective date for an additional period not
to exceed 60 days if the superintendent gives written
notice to the advisory organization that made the filing
that the superintendent needs additional time for consid-
eration of the filing. The superintendent may require
any additional information necessary to evaluate the fil-

ing.

3. Disapproval. The superintendent may disap-
prove, without hearing, an_advisory organization filing
that has not become effective if the pure premiums are
excessive, inadequate or unfairly discriminatory or if the
rating rules or rating procedure would produce premi-
ums that are excessive, inadequate or unfairly discrimi-
natory, If the pure premium rates, rating rules or rating
schedule has been disapproved, the advisory organiza-
tion must be notified of the reason for disapproval and
must_be given a hearing upon a written request made
within 30 days after the disapproval order.

§2384-B. Statistical recordinﬁ and reporting

1. Collection and reporting system. The statistical
advisory organization designated pursuant to section
- 2382-B, subsection 2 shall develop and file with the su-
perintendent a plan that includes a comprehensive data
collection and reporting system for insurers. The super-
intendent shall designate an organization to collect and
report, to the extent applicable, the data for self-insurers
required by this section. The purpose of the system is to
permit the superintendent, in a timely manner, to ana-

lyze insurance rates and claims practices of insurers and
self-insurers.

.

2. Data collected. The data collection and report-
ing system must contain, at a minimum, the following:

A. Basic information on each claim, including:

(1) Name, address and identification infor-
mation of the employee, employer and in-
surer or self-insurer;
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(2) File identification number or numbers,
insurance policy number and occupation and
classification codes;

(3) Date of hire, age of employee at injury
and employee’s prior workers’ compensation

claim history; and

(4) Attorney, if any, and date of involve-
ment;

B. Claims history information on each claim, in-
cluding:

(1) Date of injury or exposure to disease,
date of first report, type of injury or expo-
sure disclosure and affected body part;

(2) Preinjury wage history, date of initial
payment and date of notice of controversy,
if any, together with the reason for denial;

(3) Date of maximum medical improvement;

(4) Identification of cumulative or opened
claims; and

(5) Duration of wage loss period or periods;

C. Information concerning former Workers’ Com-

pensation Commission and Workers’ Compensa-

tion Board proceedings, including;

(1) For each informal conference, media-
tion and arbitration, the date, commissioner
hearing officer, mediator or arbitrator for the
proceeding, involvement of attorney or other
designated representative and the resolution;
and

(2) For each hearing, the date, commissioner,

hearing officer, involvement of attorney or
other designated representative and the de-
cision of the commissioner or the hearing
officer, If a disputed claim results in mul-
tiple hearing dates, the decision must be re-
ported for the last hearing date; and

D. Cost of payment information on each claim,

identified as open or closed, including:

(1) Aggregate payments to date to any phy-
sician, hospital or other medical provider.
The superintendent may require information
on payments to date to any physician, hospi-
tal, medical rehabilitation provider or other
medical provider, together with a_descrip-
tion of the services, the name of the pro-
vider, the amount of payment and the date
of service;
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(2) Payments made to date for weekly com-
pensation, impairment benefits, death ben-
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6. Reports. The superintendent shall prescribe
the frequency of and schedule for reports by the statisti-

efits, funeral expenses, employee legal ex-

cal advisory organization. Reports must be required on

penses, emplover legal expenses, lump sums,

at least an annual basis.

witness fees, penalties, employment rehabili-
tation services with a description of the ser-
vices and name of the rehabilitation provider,

7. Rules. The superintendent shall have the au-
thority to adopt reasonable rules with respect to the re-

and any other type of payments under former

cording and reporting of claim information, including the

Title 39 or Title 39-A;

(3) With respect to open claims, an estimate

recording and reporting of expense or experience items
that are not specifically applicable to the State but re-
quire an allocation of experience or expenses to the State.

of total outstanding liability and separately
stated outstanding liability for medical care,
indemnity, employment rehabilitation and

8. Confidentiality. Any report of information re-
lating to a particular claim is confidential and may not be

any other type of payments; and

(4) Identification, both on payments and out-

revealed by the superintendent, except that the superin-
tendent may make compilations including this experi-
ence. Any information provided to the superintendent

standing liabilities, of benefit offsets for So-

regarding self-insurance is confidential to the extent pro-

cial Security, unemployment insurance,

tected by Title 39-A, section 403.

employer-provided pensions and any other
source.

For medical only claims, the superintendent may estab-

9. Accuracy. The statistical advisory organization
shall take all reasonable steps to ensure the accuracy of
the information provided to it and reported by it.

lish a claim threshold under which the detailed claim
reporting requirements of this subsection do not apply.

3. Special data calls. The superintendent may,

10. Claims covered. This section applies to all
claims occurring on or after January 1, 1989; to all death,
permanent total and major permanent partial claims oc-

with prior notice, require the insurer and self-insurer sta-

curring between January 1, 1987 and December 31, 1988;

tistical advisory organizations to conduct special data calls

and to a reasonable sample, as approved by the superin-

to _collect information usable to evaluate the costs or
operations of the workers’ compensation system. Any

tendent, of all other indemnity claims occurring between
January 1, 1987 and December 31, 1988. The superin-

special data call imposed by the superintendent under

tendent may suspend the reporting requirements of spe-

this provision must give due consideration to the infor-

cific items for periods when information that is to be

mation collected and maintained by insurers and self-

obtained from the Workers’ Compensation Commission

insurers. Requests for information not being collected

or Workers’ Compensation Board is temporarily unavail-

on the effective date of this subsection must be prospec-

able from those entities.

tive.

4. Other data collection systems. The statistical
advisory organization may rely on data collected and re-

ported by other data gathering organizations or agen-
cies, such as the Workers’ Compensation Board or the

§2385. Optional deductibles

1. Optional deductible. Each insurer transacting
or offering to transact workers’ compensation insurance
in the State shall offer optional deductibles to employers

Department of Labor. If the statistical advisory organi-

that may be used upon election by the insured,

zation is to incorporate data from other sources, it must
satisfy itself that the data is sufficiently complete and
accurate for the purposes for which it is to be used. The

2. Indemnity, Deductibles must be available for
indemnity benefits in amounts of $1,000 and $5.000 per

Workers’ Compensation Board and the Department of

claim and in other reasonable amounts as may be ap-

Labor shall assist the statistical advisory organization in

proved by the superintendent.

the development and maintenance of a comprehensive
data base by recording and making available informa-
tion within the custody and control of each, respectively,

3. Reimbursement. The deductible form must
provide that the claim must be paid by the applicable

pursuant to the request of the statistical advisory organi-

insurer, which must then be reimbursed by the employer

zation.

5. Noncompliance penalties. The statistical advi-

for any deductible amounts paid by the carrier. The
emplover is liable for reimbursement up to the limit of
the deductible.

sory organization must include as part of its plan a means
of monitoring member or subscriber compliance with the
reporting requirements and must include a schedule of

4, Deductible not required. An insurer is not
required to offer a deductible to an employer if, as a

monetary penalties for failure to comply with reporting

result of a credit investigation, the insurer determines

requirements.
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that the employee is not sufficiently financially stable to
be responsible for the payment of deductible amounts.

§2385-A. Medical expense deductibles

Each insurer transacting or offering to transact
workers’ compensation insurance in the State shall offer
deductibles for medical expenses as follows.

1. Optional deductible of $250. To employers

CHAPTER 885

A, “Workplace health and safety consultations”
means a service provided to an employer to advise
and assist the emplovyer in the identification, evalu-
ation and control of existing and potential acci-
dent and occupational health problems.

2. Standards for workplace health and safety con-
sultations. The superintendent shall adopt rules estab-
lishing the standards for approval of workplace health
and safety consultations provided to employers by insur-

who are not experience-rated, insurers shall offer a de-

ance carriers, including provision of adequate facilities,

ductible of $250 per occurrence,

2. Optional deductible of $250 or $500. To em-

qualifications of persons providing the consultations, spe-
cialized techniques and professional services to be used
and educational services to be offered to employers.

ployers whose premium is between 100% and 500% of
the premium qualifying for experience rating and to all
employers in the logging and lumbering industries, in-

3. Required coverage and premium. All insur-
ance carriers writing workers’ compensation coverage in

cluding employers of drivers, and sawmill industries, in-

the State shall offer workplace health and safety consul-

surers shall offer a deductible of $250 or $500 per occur-

tations to each employer as part of the workers’ com-

rence.

3. Mandatory deductible of $500. Except for em-

pensation insurance policy. The premium for the work-
place health and safety consultation must be identified
as a separate amount that must be paid.

plovers that qualify under subsections 1 and 2, insurers
shall provide a deductible of $500 per occurrence to em-
ployers of more than 10 employees whose premium is

4. Optional purchase from another provider. An
employer may elect to purchase workplace health and

over 500% of the premium qualifying for experience rat-

safety consultation services from a provider other than

ing.

§2385-B. Disclosure of premium information

All policies issued to employers for workers’ com-

the insurer. Upon submission by the employer of a cert-
ificate of completion of workplace health and safety con-
sultation services from another approved provider, the
insurance carrier must refund to the employer the por-
tion of the premium attributable to the workplace health

pensation insurance must disclose clearly to the employer

and safety consultation.

as separate figures the base rate, the employer’s experi-
ence modification factor for each year included in the
formula pursuant to section 2382-D, the medical, indem-

nity and administrative portions of the premium and the
portion of the premium attributable to the workplace

5. Notification to employer; request for consulta-
tion services. An insurance carrier writing workers’ com-
pensation insurance coverage shall notify each employer
of the type of workplace health and safety consultation

health and safety consultation services.

When a policy is issued to employers for workers’

services available and the address or location where these
services may be requested. The insurer shall respond
within 30 days of receipt of a request for workplace health

compensation insurance, it must be accompanied by a

and safety consultation services.

statement disclosing the percentages of premium ex-
pended during the previous year by the insurer for claims
paid, loss control and other administrative costs, medical

6. Reports to employers. In any workplace health
and safety consultation that includes an on-site visit, the

provider expenses, insurer and employee attorney’s fees

insurer shall submit a report to the employer describing

and private investigation costs.

§2385-C. Workplace health and safety consultations

Workplace health and safety consultation services

the purpose of the visit, a summary of the findings of the
on-site visit and evaluation and the recommendations

developed as a result of the evaluation, The insurer
shall maintain for a period of 3 years a record of all
requests for workplace health and safety consultations

provided by workers’ compensation insurance carriers to

and a copy of the insurer’s report to the employer.

employers with an experience rating factor of one or
more are subject to the following.

1. Definitions. As used in this section, unless the
context otherwise indicates, the following terms have the

7. Safe workplace responsibility. Workplace health
and safety consultations provided by an insurer do not

diminish or replace an employer’s responsibility to pro-
vide a safe workplace. An insurance carrier or its agents

following meanings.

T

or employees do not incur any liability for illness or inju-
ries that result from any consultation or recommenda-
tion.
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§2385-D. Safety groups

A safety grbup is an insured plan that provides for
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4. Dividends. Dividends or returned premiums
paid or credited to a safety group must be paid or cred-
ited to the individual members of the group, except that

an alternative source of insurance for members of an

the indebtedness for any unpaid premium must be first

organization or association. An insurer may issue a work-

deducted from any dividend or premium returned.

ers’ compensation and employers’ liability policy or poli-
cies insuring a safety group if the following requirements
are met,

1. Filings. The organization or association shall

file with the superintendent:

A. A copy of its articles of incorporation and by-

5. Other requirements. Any safety group formed
or operating under this section is subject to the require-
ments of sections 2931 to 2940, except that the safety
group or the insurer may establish reasonable underwrit-
ing standards regarding eligibility for acceptance and con-
tinued membership of the safety group. These under-
writing standards must be filed with the superintendent

laws or its agreement of association and rules gov-

and may be disapproved by the superintendent if they

erning the conduct of its business, all certified by

unreasonably limit membership in the safety group.

the custodian of the originals;

B. An agreement that only a member of the orga-
nization or association is eligible for insurance as a
member of the group and that it will notify its
insurers within 10 days if any member fails to re-

§2385-E. Workers’ compensation insurance; registration
of employee leasing companies

A corporation, partnership, sole proprietorship or
other business entity that provides staff, personnel or

main _a member in good standing in accordance

employees to be employed in the State to other busi-

with the standards and rules of the organization or
association,;

C. A description of the operation and makeup of

nesses pursuant to a lease arrangement or agreement
must, before becoming eligible to be issued a policy of
workers’ compensation insurance, register with the su-
perintendent pursuant to Title 32, chapter 125. Employee

a safety committee which, by means of education

leasing companies are subject to rules applicable to work-

and otherwise, will seek to reduce the incidence

ers’ compensation insurance as adopted by the superin-

and severity of accidents or claims; and

D. An agreement, if the policy is a group policy,
duly executed, guaranteeing that, if the insurer no-

tendent and to penalties as defined in Title 32, section
14058.

§2386. Workers’ compensation insurance residual

tifies the safety group of the nonpayment of a pre-
mium by an insured member within 60 days after
the premium was due, the safety group will pay to
the insurer the amount of any past due premium

market mechanism

1. Participation, All insurers authorized to write
workers’ compensation and employers’ liability insurance

that does not exceed the amount of the dividends

in this State shall participate in the workers’ compensa-

that are due the safety group or its members from
the insurer. The safety group shall promptly no-

tion insurance residual market mechanism, which is com-
posed of an Accident Prevention Account and a Safety

tify the insurer of the known insolvency of any

Pool. The residual market mechanism is not a state fund

member of the group and shall request, upon learn-

and the State has no proprietary interest in it or in any

ing of the insolvency, the removal of the member

contributions made to it. This mechanism is exempt from

from the group. A copy of the resolution of the

any budgetary control or supervision by state agencies,

governing superintendent of the group authorizing

except to the extent an insurance company is supervised

the execution of the guarantee agreement must be

or controlled by state agencies.

filed with the superintendent and with the insurer
issuing the group policy.

2. Advance premium discounts. Any advance pre-

2. Rules. The superintendent shall adopt rules for
the purpose of encouraging workers’ compensation in-
surers to take workers’ compensation policies out of the

mium discount for any new or existing safety group must

residual market by establishing credits applicable to any

be filed with the superintendent not later than 5 days

assessments that may be ordered under section 2386-A

after the effective date.

3. Management. The safety group shall designate

or by any other means. The criteria for applying credits
must include consideration for policies taken out of the
residual market prior to as well as after the effective

a person to act as the manager or authorized representa-

date of the rules.

tive of the group. The manager or representative may
be remunerated by the members for expenses, including
all ordinary operating expenses of the group, but the

3. Accident Prevention Account; eligibility. Eligi-
bility for insurance from the Accident Prevention Ac-

amount charged to members may not exceed 10% of

count is as follows,

earned premiums.
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A. The Accident Prevention Account is an insur-
ance plan that provides for the equitable appor-
tionment among insurers of insurance that may be

ket mechanism. The plan of operation must contain those
terms that the superintendent in the superintendent’s dis-

cretion determines necessary.

afforded applicants who are entitled to, but unable
to, procure that insurance through ordinary meth-
ods because of their demonstrated accident fre-
guency problem, measurably adverse loss ratio over
a period of years or demonstrated attitude of non-
compliance with safety requirements.

B. An emplover is eligible for insurance from the
Accident Prevention Account if:

(1) The employer has at least 2 lost-time
claims over $10,000 and a loss ratio greater
than 1.0 over the last 3 years for which data
is available; and

(2) The emplover has attempted to obtain
insurance in the voluntary market and has
been refused by at least 2 insurers that write
that insurance in the State. For the purpose
of this section, an employer is considered to
have been refused if offered insurance only
under a retrospective rating plan or plans.

4. Safety Pool; eligibility. Eligibility under the

Safety Pool is as follows.

A. The Safety Pool is an insurance plan that pro-
vides for an alternative source of insurance for em-
ployers with good safety records.

B. An emplovyer is eligible for the Safety Pool if
that employer:

(1) Has had no more than one lost-time
claim in the last 3 vears for which data is
available, regardless of the resulting loss ra-
tio;

(2) Has aloss ratio that does not exceed 1.0
or has had no more than one lost-time claim
over $10,000 over the last 3 years for which
data is available; or

(3) Has been in business for less than 3
years, provided that the eligibility terminates
if the employer’s loss ratio exceeds 1.0 and
the employer has at least 2 lost-time claims
over $10,000 each at the end of any year,

C. A member of the Safety Pool who fails to meet
eligibility requirements under paragraph B must
be ordered to leave the Safety Pool after notice
under former Title 39, section 23, subsection 1.

5. Plan of operation. The superintendent shall

A, The plan must include an experience rating
system and merit rating plan providing that the
premium of each employer in the account is modi-
fied either prospectively or retrospectively. An
experience modification may only be applied to
the manual rate of the plan. The sensitivity of a
rating system may vary by size of the risk involved.

B. The plan must include a procedure to handle
appeals filed pursuant to former Title 39, section
106, subsection 2, paragraph B.

C. The plan must provide for premium surcharges
for employers in the Accident Prevention Account
based on their specific loss experience within a
specified period or other factors that are reason-
ably related to their risk of loss.

(1) No premium surcharge may be applied
to a risk whose threshold loss ratio is less
than 1.0. The threshold loss ratio is based
on the ratio of “L” to “P” where:

(a) “L” is the actual incurred losses of
a risk during the previous 3-year expe-
rience period as reported, except that
the largest single loss during the 3-year
period is limited to the amount of pre-
mium charged for the year in which -
the loss occurred; and

(b) “P” is the premium charged to a
risk during that 3-year period.

(2) Premium surcharges apply to a premi-
um that is experience or merit rating modi-
fied,

(3) Premium surcharges are based on an
insured’s adverse deviation from expected
incurred losses in the State. The surcharge
is based on the ratio of “A” to “B” where:

(a) “A” is the actual incurred losses
of a risk during the previous 3-year
experience period as reported; and

(b) “B” is the expected incurred losses
of a risk during that period as calcu-
lated under the uniform experience or
merit rating plan multiplied by the
risk’s current experience or merit rat-
ing modification factor,

adopt rules pursuant to Title 5, chapter 375, subchapter
II, establishing a plan of operation for the residual mar-

(4) The premium surcharge is as follows:
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7. Mandatory deductible. A deductible applies to
all workers’ compensation insurance policies issued to
employers in the Accident Prevention Account that meet

Ratio of “A” to “B” Surcharge
Less than 1.20 None
1.20 or greater, but less than 1.30 5%
1.30 or greater, but less than 1.40 10%
1.40 or greater, but less than 1.50 15%
1.50 or greater 20%

D. Commissions under a plan must be established
at a level that is neither an incentive nor a disin-

centive to place an employer in the residual mar-
ket.

E. In addition to factors in paragraphs A to C,
any servicing contract must be approved on the
basis of acceptable price and performance.

F. If after notice and hearing the superintendent

the following qualifications:

A. A net annual premium of $20,000 or more
subject to adjustment pursuant to this section in
the State;

B. A premium not subject to retrospective rating;
and

C. The employer’s threshold loss ratio, as deter-
mined under subsection 4, paragraph B, subpara-
graph (1), is 1.0 or greater.

The deductible is $1,000 per claim but applies only to
wage loss benefits paid on injuries occurring during the

determines that insurers are unwilling to provide

policy year. In no event may the sum of all deductibles

services that are reasonably necessary for the op-

in one policy year exceed the lesser of 15% of net annual

eration of the plan, the superintendent may award

premium or $25,000. FEach loss to which a deductible

service contracts within various areas of the State

applies must be paid in full by the insurer. After the

on the basis of acceptable price and performance.

policy vear has expired, the employer shall reimburse

If the superintendent chooses to award such con-

the insurer the amount of the deductibles. This reim-

tracts, the specifications must give special consid-

bursement must be considered as premium for purposes

eration to loss control, safety engineering and any

of cancellation or nonrenewal.

other factor that affects safety.

6. Rates. Rate filings for rates in the Accident
Prevention Account and the Safety Pool must be made

For purposes of calculations required under this section,
losses must be evaluated 60 days from the close of the
policy year.

together and are subject to former section 2363,

A. A rate filing for the residual market must in-

Annually, on July 1st, the superintendent shall, by rule,
adjust the $20.000 premium level established in this sub-

clude experience and merit rating plans. The ex-

section to reflect any change in rates for the Accident

perience rating plan is the uniform experience rat-
ing plan. The merit plan must provide the maxi-

Prevention Account and any change in wage levels in
the preceding calendar year. Changes in wage levels are

mum credits possible to Safety Pool members on

determined by reference to changes in the state average

the basis of individual loss experience, including

weekly wage, as computed by the Department of Labor,

frequency and severity, consistent with this chap-

Bureau of Employment Security. Any adjustment is

ter and sound actuarial principles.

B. The superintendent shall review the rates, rat-

rounded off to the nearest $1,000 increment.

This subsection takes effect on the effective date of the

ing plans and rules, including rates for individual
classifications and subclassifications, in the Acci-
dent Prevention Account and the Safety Pool at
least once every 2 years and may review rates more
frequently if necessary.

C. In a residual market rate proceeding, the su-
perintendent may order payment of dividends to
insureds in the Safety Pool to the extent that the
pool’s experience supports them. The superintend-
ent may adopt rules establishing a dividend plan
for the Safety Pool to provide an incentive for
implementation of safety programs by insureds in
the pool. The superintendent may employ outside
consultants to assist in the development of these
rules, the costs of which must be paid by the Safety
Education and Training Fund established under
Title 26, section 61 to the extent that funds are
available.
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first approved rate filing after the effective date of this
Act.

8. Mandatory retrospective rating. The superin-
tendent may impose retrospective rating plans under the
following circumstances:

A. The superintendent shall by rule establish stan-
dards governing the application of retrospective
rating plans under which the superintendent may
order, after hearing, a retrospective rating plan for
an employer in the Accident Prevention Account
who has sufficient size in terms of premium and
number of employees to warrant such rating and:

(1) For the 3 most recent years for which
data is available, an experience modification
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factor and a loss ratio that may indicate a
serious problem of workplace safety: or

(2) A demonstrated record of repeated seri-

CHAPTER 885

12. Rules. The superintendent shall adopt rules
to_provide for an equitable distribution among insurers
of any deficit or surplus in the residual market not sub-
ject to section 2386-A. The rules must give due consid-

ous violations of workplace health and safety

eration to efforts by individual insurers to underwrite

regulations adopted under the Maine Revised

risks in the voluntary market.

Statutes, Title 26, chapter 6, or 29 United
States Code, Chapter 15, whichever is appli-
cable.

B. The maximum premium, including any applica-

13. Producer fees. The servicing carrier in the
residual market shall pay a fee to the producer desig-
nated by the employer on renewed policies upon pay-
ment of premium due. The fee must be 4% of the first

ble surcharge under this section, may not exceed

$5.,000 of renewal premium and 2.5% of renewal premi-

150% of standard premium.

9. Credits for qualifying safety programs. The
superintendent shall adopt rules to establish dividend
plans and premium credits between 5% and 15% of net

um in excess of $5,000. The fee must be based on the
state standard premium.

14. Termination of residual market mechanism,
Workers’ compensation and emplovers liability insurance

annual premiums for policyholders that establish or main-

coverage may not be issued through the workers’ com-

tain qualifyving safety programs. The rules must identify

pensation insurance residual market mechanism on or

the classifications by which policyholders are eligible for

after January 1, 1993.

the credits and establish criteria for qualifying safety pro-
grams and procedures to be followed by servicing carri-
ers in approving and auditing compliance with the safety

15. Loan., The workers’ compensation residual
market pool is authorized to and shall, upon written re-

programs. The superintendent may employ outside con-

quest pursuant to section 3704, loan to the Maine Em-

sultants to assist in the development of rules under this

plovers’ Mutual Insurance Company, initial funding of

subsection, the costs of which must be paid by the Safety

up to $5,000,000.

Education and Training Fund established under Title 26,
section 61 to the extent that funds are available.

10. Contracts; consultants. The superintendent
may, in the superintendent’s discretion, enter into con-
tracts for the provision of any services necessary or ap-

§2386-A. Workers’ compensation rates; annual
surcharges and credits

Beginning in 1992, the superintendent shall annu-
ally determine whether premiums collected from risks in

propriate to the operation of the residual market mecha-

the residual market and investment income allocable to

nism and may retain consultants to provide such other

those premiums are greater or less than the incurred

technical and professional services as the superintendent

losses and expenses associated with that market. The

may require for the discharge of the superintendent’s

superintendent shall hold a hearing before making the

duties. Qualification to serve as a contractor for servic-
ing carrier purposes is not limited to licensed insurance

determination and issue the determination by the earlier
of June 1st or the date of decision concerning any re-

carriers.

11. Report. Beginning in 1993, the superintend-

quest for a rate change pending before the superintend-
ent on January 1st of that year. In establishing surcharges
under this section, the superintendent may approve ap-

ent shall annually issue a report on or before April 1st to

plication of surcharges to policies issued on or after Janu-

the Governor, the President of the Senate and the

ary 1st, but prior to the date of the superintendent’s or-

Speaker of the House of Representatives. The report

der, provided that the policies contain language approved

must include at least the following information relating

by the superintendent that is sufficient to notify policy-

to the Safety Pool:

A. The percentage of total insured premium in

holders that they may be subject to surcharges approved
after the effective date of their policies. For purposes of
this section, the residual market is the Accident Preven-

the State written in the Safety Pool;

tion Account and the Safety Pool. For purposes of this
section, “deficit” means the amount by which incurred
losses and expenses associated with the residual market

B. The percentage of all insured employers in the
State written in the Safety Pool; )

C. The number of employers in the Safety Pool

exceed premiums collected from risks in that market and
investment income allocable to those premiums. The
superintendent shall also determine whether insurers have

and the number who have entered or left;

D. The total earned premium, paid losses, reserves

in good faith made their best efforts to maximize the
number of risks in the voluntary market for workers’
compensation insurance in the State. The superintend-

and incurred losses; and

E. The investment income of the Safety Pool and
its method of allocation or determination.
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ent may make timely and appropriate requests for any
data determined necessary by the superintendent to make
these determinations.
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In making the determinations required by this sec-
tion, the superintendent shall apply statutory insurance
accounting standards and utilize sound actuarial prin-
ciples. In making these determinations, losses for poli-
cies issued prior to January 1, 1988, may not considered.
Each review must be on a policy-year basis and apply to
the policy vear prior to the year in which the review is
being made and all other prior policy years beginning on
or after January 1, 1988. The calculations and determi-
nations required of the superintendent must be made on
a cumulative basis for each policy year under considera-
tion such that each year’s determination must be based
on all available data relating to a given policy year. For
each vear under review, the superintendent shall deter-
mine the following.

1. Premium surplus. If the superintendent deter-
mines that premiums collected from the insureds in the
residual market and investment income allocable to those
premiums are greater than the incurred losses and ex-
penses attributable to the risks in that market, the super-
intendent shall order an appropriate credit applied to
the premiums paid by policyholders in the residual mar-
ket and employers who were policyholders during the
policy vear for which the surplus was determined but
who have since become self-insured.

2. Premium deficit. Payment of any premium
deficit is determined in the following manner.

A. If the superintendent determines that premi-
ums and investment income attributable to those
premiums are less than incurred losses and ex-
penses in the residual market, the superintendent
shall then determine the rate of return for the in-
surance industry in the entire workers’ compensa-
tion market in the State. If the rate of return is
found, considering all relevant factors, to be less
than reasonable, the superintendent shall order a
surcharge on premiums paid by insureds in both
the voluntary and involuntary markets and employ-
ers who were in either market during the policy
year for which the deficit was determined but who
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ment income that would be earned in the 12 months
following the surcharge on any portion of the defi-
cit that is not recovered by surcharge in that year,
except that the superintendent is not required to

order this minimum amount in the first policy year
in which a deficit is determined with respect to a

policy vear.

C. Beginning in 1992, the superintendent, after
hearing and only if the rates in the entire workers’

compensation market are inadequate to produce a
reasonable rate of return, shall determine as of
March 15th of each year whether insurers have in
good faith made their best efforts to maximize the
number of risks in the voluntary market. If the

superintendent’s determination is affirmative, the
surcharge in paragraph A applies. '

If the determination is negative, then the superin-
tendent shall determine the percentage of work-

ers’ compensation insurance, by premium volume,
that has been written voluntarily statewide. If the
premium volume in the voluntary market is greater
than or equal to the amount specified in the table
below, then the surcharge in paragraph A applies.

Policy Year Premium Volume

1989 50%
1990 60%
1991 and later 70%

If the superintendent determines that the percent-
age of premium in the voluntary market is less
than the percentage in the table above, the deficit
collectible from insured employers is reduced as
follows: for each reduction of 5%, or part thereof,
below the required percentage, the total deficit
amount is reduced by 10% subject to a maximum
reduction of 50% of the deficit.

3. Application of credit or surcharge. Credits or
surcharges ordered by the superintendent apply to poli-

have since become self-insured,

B. Any deficit determined by the superintendent

cies issued or renewed during the calendar year after the
order of the superintendent is issued or for such other
period as the superintendent may order. In the case of

pursuant to paragraph A is not the responsibility

an employer who was insured during the policy year for

of the insurers on an individual or collective basis

which the surplus or deficit has been determined but

but is the financial obligation of all insured em-

who is self-insured in the year in which the surcharge or

ployers in the State, including employers who were

credit is ordered, individually or as part of a group, the

insured during the policy year for which the deficit

surcharge must be applied to the lowest of the:

has been determined but who have since become
self-insured. The surcharge must be in an amount
at least sufficient to offset the adverse cash flows
resultant from the deficiency, provided that the ap-
plication of the surcharge does not produce a rate
of return in excess of a just and reasonable profit
in the entire workers’ compensation market in the
State. In any event, the amount of the surcharge
in any year must be at least equal to the invest-
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A. Discounted standard premium applicable to
the employer for the period during which the em-
ployer was insured in the policy vear the deficit
was created,

B. Manual premijum applicable to the employer
for the year prior to the year to which the sur-
charge is applied, multiplied by a fraction, the nu-
merator of which is the number of days the em-
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plover was insured in the policy vear the deficit
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empt those emplovers from surcharges ordered after 1990

was created and the denominator of which is 365;
or :

C. Discounted standard premium applicable to
the employer for the year prior to the year to which

with respect to the deficit determined for the policy year
beginning January 1, 1988.

8. Limit on deficits or surcharges. Notwithstand-
ing any provision in this section, the procedures and ob-

the surcharge is applied, multiplied by a fraction,

ligations created by this section apply to policy years

the numerator of which is the number of days the

ending December 31, 1992. No deficits or surpluses aris-

employer was insured in the policy year the deficit

ing from policies issued to employers on or after January

was created and the denominator of which is 365.

1, 1993 are subject to this section.

The superintendent shall adopt rules to determine the
method of collecting any surcharge or paying any credit

9. Final determination of deficit or surplus; time-
table for surcharge or credit. In making the annual de-

ordered with respect to self-insured employers subject to

termination required by this section, the superintendent

surcharge or credit.

4. Rules regarding distribution of deficit. The

shall make a final determination of the deficit or surplus
for any policy year with respect to which the superin-
tendent has received 7 complete annual evaluations of

superintendent shall adopt rules that provide for the eg-

residual market policy year experience. Regardless of

uitable distribution among insurers of the portion of any

receipt of 7 complete evaluations, the superintendent shall

deficit not surcharged to insured employers. The rules
must give due consideration to efforts by individual in-

make a final determination regarding a policy year no
later than the 8th calendar year following the close of

surers to underwrite risks in the voluntary market,

5. Review of market. The superintendent shall

the policy vear under review. If the superintendent de-
termines that there is a surplus for that policy vear, the
superintendent shall order a credit under subsection 1,

review, on an annual basis, the operation of the entire

If the superintendent determines that there is a deficit

market to determine the effectiveness of this section. The

for that policy year, the superintendent shall establish a

superintendent may make such recommendations, on a
prospective basis, to the joint standing committee of the

schedule of surcharges to recover the remainder of the
deficit for that policy year over a period not to exceed 10

Legislature_having jurisdiction over banking and insur-
ance matters as the superintendent deems appropriate.

years, except that in each year application of the sur-
charge is subject to subsection 2.

6. Public Advocate participation. The Public Ad-
vocate may participate as follows,

A. The Public Advocate, as appointed under Title

10. Imsurer responsibility. Insurers authorized in
1993 or becoming authorized in 1993 or in subsequent
years are not liable for deficits for any prior years except
for any liability resulting from prior authorization to write

35-A, section 1701, may participate as a party in

workers’ compensation insurance in this State,

the hearing in which the superintendent makes the
determinations required by this section. The Pub-
lic Advocate may make timely and appropriate re-
quests for data necessary to participate in those
determinations,

B. At the time the superintendent begins the pro-

§2387. Penalty for violations

1. Civil penalties. A person or organization in
violation of this chapter must be assessed by the superin-
tendent a civil penalty not more than $1,000 for each
violation, except that where a violation is willful, a civil

ceeding required by this subsection, the insurance

penalty of not more than $10,000 must be assessed for

carriers participating in the proceeding shall pay

each violation. These penalties may be in addition to

to the superintendent a fee of $20,000, which the

any other penalty provided by law.

superintendent shall immediately credit to the Pub-
lic Advocate. The fee is to be segregated and ex-
pended for the purpose of employing outside con-

2. Separate violation. For purposes of this sec-
tion, an insurer using a rate for which that insurer has

sultants and paving other expenses, including staff

failed to file the rate, supplementary rate information or

salaries, to fulfill the requirements of this subsec-

supporting information as required by this subchapter,

tion. Any portion of the fee not so expended is to

has committed a separate violation for each day that

be returned to the insurance carriers,

7. Exemption from 1990 surcharge. Notwithstand-
ing this section, employers who were policyholders dur-

failure continues.

3. License. The license of an advisory organiza-
tion, rating organization or insurer that fails to comply

ing the policy year for which the deficit was determined

with an order of the superintendent may be suspended

but who are self-insured in 1990 are not subject to any
surcharge ordered in 1990. This subsection does not ex-
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or revoked by the Administrative Court.
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§2387-A. Public Advocate

1. Participation and duties. The Public Advocate
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and not required to be revised by this Act or by a deci-

sion_of the superintendent remains approved for use in
the State. These plans need not be refiled on the effec-

shall represent the interests of insureds and policyhold-

tive date of this Act.

ers in matters under this subchapter within the jurisdic-
tion of the superintendent, including, but not limited to:

A. Rate filings under this chapter;

B. Rulemaking;

C. Petitions by insurers to terminate license au-
thority, or withdrawal plans submitted pursuant to
section 415-A;

D. Proceedings by the superintendent concerning
the reasonableness and adequacy of the service pro-
vided by any insurer;

E. Proceedings by the superintendent concerning
the reasonableness and adequacy of the rates

charged by any insurer: and

F. Proceedings instituted by the superintendent
concerning an insurer’s license authority.

The Public Advocate has the same right to request data

Any rates or forms approved for an insurer on file
and approved or legally in effect and not required to be
revised by this Act or by a decision of the superintend-
ent remain approved for use in the State, These rates
and forms need not be refiled on the effective date of
this Act,

Sec. B-13. Effective date. This Part takes ef-
fect January 1, 1993.

PARTC

Sec, C-1. 24-A MRSA §3701, as enacted by PL
1991, c. 615, Pt. D, §1, is amended to read:

§3701. Purpose

The Maine Employers’ Mutual Insurance Company
may-be is established for the purpese purposes of pro-
viding workers’ compensation insurance and employers’
liability insurance incidental to and written in connec-
tion with workers’ compensation coverage to employers

as any other party before the superintendent and ‘may
petition the superintendent, for good cause shown, to be
allowed such other information as may be necessary to
carry out the purposes of this section.

2. Petition. The Public Advocate has the right to

of this State at the highest level of service and savings
consistent with reasonable applicable actuarial standards
and the sound financial integrity of the company. It is
also the purpose of the company to encourage employer
involvement and to be responsive to each division’s ex-
perience, practice and operating effectiveness.

request that the superintendent investigate the reason-
ableness of the service provided by, or the rates charged

by, insurers.

3. Expert witnesses. The Public Advocate may
employ witnesses and pay appropriate compensation and

Sec. C-2. 24-A MRSA §3702, sub-§§3 to 6 are

enacted to read:

3. Division. “Division” means an industry or geo-
graphic grouping as established under section 3712.

expenses to employ such witnesses. The funds for expert
witnesses are available as indicated in section 2386.

4, Appeal from superintendent’s orders. The Pub-
lic Advocate has the same rights of appeal from the

superintendent’s orders or decisions to which the Public

4. Superintendent. “Superintendent” means the
Superintendent of Insurance. .

5. Voluntary market. “Voluntary market” means
the workers’ compensation insurance market in which

Advocate has been a party as other parties,

5. Application. This section applies to any pro-

insurance companies voluntarily offer coverage to appli-
cants who meet the insurers’ underwriting standards or
guidelines,

ceeding under former section 2367 or section 2386-A for
policy years 1988 through 1992 and for any other pro-
ceeding initiated prior to January 1, 1993 or any continu-
ation or appeal of a proceeding initiated prior to January

6. Workers’ compensation residual market mecha-
nism. “Workers’ compensation residual market mecha-
nism” means the instrument to provide coverage to em-

1, 1993.

§2387-B. Savings provision

Any experience rating, classification, statistical or
other rating plan on file and approved or legally in effect

ployers not able to obtain coverage in the voluntary mar-
ket that immediately preceded the Maine Workers’ Com-
pensation Mutual Insurance Company.

Sec, C-3. 24-A MRSA §3703, as enacted by PL
1991, c. 615, Pt. D, §1, is amended to read:
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§3703. Establishment

The Maine Employers’ Mutual Insurance Company
may-be is established as a an assessable domestic mutual
insurance company subject to all the requirements and
standards of this Title exeept-these-fronrwhich-it-is that
are applicable to cash plan insurers unless specifically
exeepted exempted from or which are clearly inconsist-
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to the workers’ compensation system or a representative
of a service provider to the workers’ compensation sys-
tem.

Upon appointment, the incorporators shall execute a cert-
ificate of organization as required by this Title and im-
mediately pursue a certificate of authority for a mutual
assessment casualty insurance company.

ent with the provisions contained in this chapter. Not-
withstanding any other law to the contrary, the company’s
authority to operate is limited as follows.

1. Workers’ compensation. The company shall
provide workers’ compensation insurance and employ-

The incorporators shall appoint the initial 9 policyholder
members of the board of directors. One member of the
board of directors shall serve at large. Eight members of
the board of directors shall represent the 8 industry or
geographic divisions.

ers’ liability insurance incidental to and written in con-
nection with workers’ compensation coverage to employ-
ees in this State. The company may not write other lines
of insurance. The company may not write reinsurance

5. Composition of the board. The board consists
of up to 13 members. Nine members must be policy-
holders who purchase workers’ compensation coverage

Or excess insurance,

2. Exclusion from guaranty funds. The company
and its policyholders are exempt from participation and
may not join or contribute financially to, nor be entitled
to the protection of, any plan, pool, association or guar-
anty or insolvency fund authorized or required by this
Title.

4. Incorporation. The company must be incorpo-

from the Maine Emplovers’ Mutual Insurance Company,

except that the initial appointment may include employ-
ers who have purchased coverage through the workers’

compensation residual market mechanism. Three mem-
bers must be persons who represent the public interest
of the company and must be appointed by the Governor
within 30 days after a new board member is authorized
OI a vacancy occurs, subject to review and approval by
the joint standing committee of the Legislature having
jurisdiction over banking and insurance matters, The
designated committee shall complete its review and vote
on approval of the appointments of the Governor within
15 days of the Governor’s written notice of appointment,
If the designated committee fails to act within the re-
quired 15 days, then the appointees put forward by the
Governor become the required board members. Except
for the initial selection of board members under subsec-
tion 4, each division as established pursuant to section
3712 must have one member on the board. One mem-
ber must be an at-large policyholder member elected by
the board. The remaining board member js the presi-
dent and chief executive officer who shall serve on the
board of directors while employed as president and chief

rated pursuant to provisions of sections 3306 to 3309.

executive officer.

Nine incorporators representing the 8 industry divisions
established pursuant to section 3712, subsection 1, para-

A member of the board who is not elected by one of the

graphs A to H, plus one at-large member must be ap-

divisions as specified in section 3712 may not be a lobby-

pointed by the Governor subject to review and approval

ist required to be registered with the Secretary of State,

by the joint standing committee of the Legislature hav-

a service provider to the workers’ compensation system

ing jurisdiction over banking and insurance matters. The

or a representative of a service provider to the workers’

Governor shall make the appointments within 10 days

compensation system.

after the effective date of this subsection. The joint stand-
ing committee shall complete its review and vote on the
approval of the appointments of the Governor within 10

6. Terms. The initial terms of the board of direc-
tors are staggered at 3 years, 2 years and one year. Of

days of the Governor’s written notice of the appoint-

the initial division policyholders, 3 serve 3-year terms, 3

ments, If the designated committee fails to act within

serve 2-year terms and 3 serve one-year terms, The ini-

the required 10 days, then the appointees put forward by

tial public interest members serve one 3-year term, one

the Governor become the required incorporators.

An incorporator may not be a lobbyist required to be

2-year term and one one-year term. A full term is 3
years. An individual may not serve more than 2 full
terms as a director. All members shall serve for the terms

registered with the Secretary of State, a service provider

provided and until their successors are appointed or
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elected and qualified,
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7. Corporate governance. The initia] board of
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may not borrow or otherwise appropriate funds from the

directors shall, at the organizational meeting of the com-

company.

pany to complete organization, adopt bylaws consistent
with section 3359. The bylaws must provide a schedule

of meetings and rules specifically relating to the conduct
of meetings and voting procedures.

8. Annual report. In addition to any other reports

Sec. C-7. 24-A MRSA §3706, sub-§1, as en-
acted by PL 1991, c. 615, Pt. D, §1, is amended to read:

1. Annual report, Fhe In addition to any other
reports required by this Title, the board shall submit an

required by this title, the company shall submit an an-
nual report to the Governor and to the joint standing

annual report to the Governor and the joint standing
committee of the Legislature having jurisdiction over in-

committee of the Legislature having jurisdiction over in-

surance matters indicating the business done by the com-

surance matters that discloses the business transacted by
the company during the previous year and states the re-
sources and liabilities of the company together with other
pertinent information considered appropriate by the

pany during the previous year and containing a state-
ment of the resources and liabilities of the fund and any
other information considered appropriate by the board.
The report must contain, at a minimum, a summary of

board. The report must contain, at a minimum, a sum-
mary of the latest annual statement filing required to be

the latest annual statement required to be filed with the
superintendent prepared in accordance with statutory ac-

filed under this Title with the Superintendent of Insur-

counting principles.

ance prepared on a basis of statutory accounting pre-
cepts. Any variations between the annual statement and
the annual report must be reconciled to clearly show
variances and the basis for any different values,

9. Nominating committee. The board shall create
a nominating committee. The nominating committee shall
present to the board nominees for the at-large policy-

Sec. C-8. 24-A MRSA §§3707 to 3714 are en-

acted to read:

§3707. Powers of the board

The board has full power, authority and jurisdic-
tion over the company.

holder board member position.

Sec. C-4. 24-A MRSA §3704, as enacted by PL
1991, c. 615, Pt. D, §1, is repealed.

Sec. C-5. 24-A MRSA §3704-A is enacted to

read:

§3704-A. Initial funding and operation

Upon appointment of the initial board, the board

1. General authority. The board may perform all
acts necessary or convenient in the exercise of any power,
authority or jurisdiction over the company, either in the
administration of the company or in connection with the
business of the company to fulfill the purposes of this
chapter, except as otherwise provided to the divisions
under section 3712,

2. Standard of performance. The board shall dis-
charge its duties with the care, skill, prudence, and dili-

shall elect a chair and shall employ a president who shall

gence as that of prudent directors acting in a similar

serve as chief executive officer. The company may bor-

enterprise and purpose.

row from the policy year 1992 funds of the workers’ com-
pensation residual market mechanism initial start-up
funds of up to $5,000,000. Any funds borrowed must be

3. Personal liability. The members of the board
and officers or employees of the company are not liable

secured by future premiums collected and half of the

personally, either jointly severally, for any debt or obli-

funds borrowed plus interest must be repaid not later

gation created or incurred by the company.

than March 31, 1994 and the remaining funds plus inter-
est must be repaid not later than March 31, 1995. Any
funds borrowed must be repaid with interest at the rate

4. President. The board shall appoint a president
who shall serve as chief executive officer and may ap-

actually earned on workers’ compensation residual mar-

point other executive officers as it determines necessary.

ket assets during the term of the loan.

Sec. C-6. 24-A MRSA §3705, as enacted by PL
1991, c. 615, Pt. D, §1, is amended to read:

§3705. Nonstate agency

The company is not considered a state agency or
instrumentality of the State for any purpose. The com-
pany is not and may never be supported in any way by
the State’s General Fund or any guaranty by the State,
any state agency or a division of the State. The State
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5. Investment managers. The board shall appoint
investment managers to oversee and manage the invest-
ment of assets of the corporation in a manner that safe-
guards the value of those assets and maximizes invest-
ment return commensurate with risk and liquidity re-
strictions contajned in chapter 13.

A. Aninvestment manager appointed by the board
is subject to standards applicable to fiduciaries re-
sponsible for safeguarding assets of such a corpo-
ration. The investment manager must be appointed
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pursuant to a contract in writing that clearly estab-
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§3709. President and chief executive officer

lishes the fiduciary nature of the relationship of
the fiduciary to the company.

B. The board shall set investment policy for the

1. Appointment. The board shall appoint a presi-
dent who shall serve as chief executive officer and who is
responsible for the operation of the company. The presi-

investment managers of the company through an

dent must be qualified by education and experience to

investment committee composed of not less than 3
members nor more than 5 members of the board.

manage an organization with financial and operational
obligations to its policyholders and claimants.

Transactions in the sale or purchase of securities
by an investment manager may be in a nominee
name as designated by the board. Authority to

2, Term. The president serves at the will of the
board.

acquire or sell securities for the company must be

conveyed to the investment manager in writing by
the investment committee.

C. In any agreement empowering the investment

3. Compensation, The president is entitled to
compensation as established by the board and is subject

to_any reasonable requirements, including bonding, es-
tablished by the board.

managers to act for or on behalf of the company,
there must be provisions for periodic reporting by
the managers respecting investments held in the

'

4. Board member, The president is a member of
the board, but may not be the chair of the board.

name of the company, the yield received on such
investments and any principal cash balances held

by depositories or the investment managers.

D. Securities and property of the corporation must

5. Duties. The board, as part of its plan of opera-
tion, shall designate the powers and duties of the presi-
dent. The president may, with direction from the board,
assist in the development of the plan of operation and

be held in a manner consistent with the require-

other start-up functions.

ments for mutual insurance companies set forth in
this Title.

§3708. General powers

1. Powers. For the specific purpose of exercising

§3710. Funding; surplus

1. Initial funding. The company shall borrow
funds, including those authorized in section 3704-A, for
initial operating expenses. After consultation with the

the responsibilities granted in this chapter and effectuat-

president and board, the superintendent shall set the rates

ing the purposes of this chapter, the company has the

for the divisions for the first year of operation of the

powers otherwise granted to a casualty insurer and may:

company.

A. Hire employees or enter into contracts relating

to the administration of a workers’ compensation
insurer;

B. Declare a dividend when there is an excess of
assets over liabilities and surplus requirements es-
tablished in this Title; and

C. Enter into agreements to reinsure all or part of
the company’s exposure to loss and to otherwise
limit the risk to the company and manage its fi-
nancial condition.

2. Assessments; plan of operation. The board

shall:

A. Assess policyholders to cover its expenses,

2. Ongoing funding, The company:

A. Shgsll collect from each applicant an advance
premium of 25% of the estimated annual premium
and shall bill subsequent premiums with advance
notice to insureds to ensure that if periodic premi-
ums are not paid by insureds in a timely manner,
that adequate time is available to give proper no-
tice of cancellation prior to previously collected
premium being fully earned; and

B. May assess its policyholders for additional funds
to meet operating needs or as required by law.

3. Transition surplus, premium levels. Notwith-
standing other provisions of this Title, the company is
permitted to operate for a period of up to 10 years with a

claims, obligations and other funding needs con-

level of surplus less than that otherwise required for a

sistent with this chapter and Title; and

B. Develop and file with the superintendent for
review and approval a plan of operation and any
amendments to a plan of operation necessary or
suitable to ensure the fair, reasonable and equita-
ble administration of the company.
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mutual insurer authorized to write casualty insurance if
the following conditions are met,

A. The superintendent shall set the confidence
level, which is the probability that the provision of
actual costs will be less than the actual costs by a
certain percentage, for the company. The com-
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pany shall establish its rates at a level to cover its
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market, and not authorized, either individually or as part

anticipated overhead expenses and to cover, on a .

of a group, to self-insure, An authorized self-insured is

discounted basis, the actuarially determined in-
curred claims and claim-settlement costs at not less
than the confidence level set by the superintend-
ent.

B. The company shall annually file with the super-

eligible for coverage upon termination of self-insurance.

2. Federal coverage. The board shall authorize
the availability of federal workers’ compensation cover-
age under the Longshore and Harbor Workers’ Com-
pensation Act, 33 United States Code, Section 901, et

intendent an actuarial analysis of its reserves and

seq., the Defense Base Act, 42 United States Code, Sec-

its pronosed rate level. The company shall estab-

tion 1651, et seq., the Federal Employers Liability Act,

lish its reserves, including provisions for incurred

45 United States Code, Section 51, et seq., and any fed-

but not reported reserves, at not less than the con-

eral maritime or admiralty coverage. The board is au-

fidence level set by the superintendent.

C. Any surpluses from any fund year must be

thorized to make available Quter Continental Shelf Lands
Act, 43 United States Code, Section 1331, et seq., cover-
age, Nonappropriated Fund Instrumentalities Employ-

retained by the company and credited toward its

ees’ Retirement Credit Act of 1986, 5 United States Code,

surplus account. No surplus may be returned to

Section 8171, et seq., coverage, and any othér coverages

policyholders or credited to other fund years until

by special endorsements that may be required of an in-

the superintendent has certified that the company

sured by contract or other needs.

has achieved the surplus level required of an as-
sessable domestic mutual insurance company au-
thorized to write casualty insurance.

D. Not later than 10 years from January 1, 1993,
the company, through premiums, retained divi-

3. Coverage denial. The company shall deny cov-
erage to any employer who owes undisputed premiums
to a previous workers’ compensation carrier or to the

workers’ compensation residual market mechanism, or
fails to comply with reasonable safety requirements the

dends, sale of bonds, assessments or any other le-

company is legally authorized to establish.

gally authorized means, shall accumulate surplus
and obtain certification from the superintendent

§3712. Divisions

that the company has obtained the surplus other-
wise required under this Title. If the superintend-
ent finds, after hearing, that inadequate surplus

The Maine Employer’s Mutual Insurance Company
consists of industry or geographic divisions and a high-

exists and the 10-year transition period has expired,

risk division.

the superintendent shall declare the company im-
paired and take appropriate action to rehabilitate
or liquidate the company. If the superintendent

1. Imitial divisions. The initial divisions are the

following industry divisions:

finds that surplus is not being accumulated at an
adequate rate consistent with its premium volume
during the 10-year period, the superintendent shall
so inform the board.

E. If the superintendent finds at the expiration of
10 vears of company operations, or earlier, that
the company has accumulated or otherwise ob-
tained surplus as required pursuant to this Title
for casualty insurance companies operating on the
cash plan, the requirements contained in paragraphs
A to C terminate. The company shall at that point
be subject to the standards of section 410 and other
sections of this Title applicable to a mutual casu-
alty insurer writing workers’ compensation insur-
ance.

§3711. Operation of the company

1. Coverage availability. On or after January 1,
1993, the company shall provide workers’ compensation

A. Manufacturing, agriculture, fisheries and for-
estry;

B. Services;

C. Retail;

D. Construction:

E. Wholesale;

F. Transportation and public utilities;

G. Finance, insurance and real estate;

H. State and local government: and

I. High-risk.

Assignments to each division are made by the board.

and incidental employers’ liability coverage to employ-

Not more than 30 days after the assignment, a policy-

ers otherwise entitled to coverage, but not able to or not

holder may in writing appeal to the Bureau of Insurance

electing to purchase coverage in the voluntary insurance

on that assisnment.
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2. Changes in divisions. After 2 years of opera-
tion the board, with the approval of the superintendent,
may change the separation of policyholders into revised
divisions pursuant to subsection 1, Any proposed revi-
sions must produce divisions that are large enough to
produce predictable loss experience, cover expenses of
operation and result in levels of employer involvement
and access to safety and claims management services con-
sistent with the purposes of this chapter,

3. High-risk division. The high-risk division is
subject to the following provisions.

A. For the period January 1, 1993, to December
31, 1993, an employer may not be eligible for the
industry divisions, and must be placed in the high-
risk division if the employer has at least 2 lost-time
claims, each greater than $10,000 and a loss ratio
greater than 1,0, over the latest 3 years for which
data is available,

B. On or after January 1, 1994 the board, with the
approval of the superintendent, may modify the
eligibility standards for the high-risk division, if
those standards limit those in the division to em-
ployers who have measurably adverse loss experi-
ence, have a relatively high claim frequency record
or _have demonstrated an attitude or practice of
noncompliance with reasonable safety requirements
or claims management standards.

C. Eligibility requirements must be applied annu-
ally at the policy renewal date or, if the necessary
claim history is not available at that time, 30 days
after notice to the insured.

D. In addition to any rating differential approved
for the high-risk division, during the period Janu-
ary 1. 1993 to December 31, 1993 the high-risk
division shall provide for the following surcharges.

(1) A payment for coverage surcharge may
be applied to a risk with a threshold loss
ratio of 1.0 or higher. The threshold loss
ratio is _based on the ratio of “L” to “P”
when: .

(a) “L” is the actual incurred losses of
a risk during the previous 3-year expe-
rience period as reported, except that
the largest single loss during the 3-year
period is limited to the amount of pre-
mium charged for the year in which
the loss occurred; and

(b) “P” is the premium charged to a
risk during that 3-year period,

(2) Premijum surcharges apply to a premi-
um that is experience rated or merit rated,
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(3) Premium surcharges are based on a
policyholder’s adverse deviation from ex-
pected incurred losses in this State. The sur-
charge is based on the ratio of “A” to “B”
when:

(a) “A” is the actual incurred losses
of a risk during the previous 3-year
experience period as reported; and

(b) “B” is the expected incurred losses
of a risk during that period as calcu-
lated under the uniform experience rat-
ing or merit rating plan multiplied by
the risk’s current experience rating or
merit rating modification factor.

(4) The premium surcharge is as follows:

Ratio of “A” to “B” Surcharge
Less than 1.20 None
1.20 or greater but less than 1.30 5%
1.30 or greater but less than 1.40 10%
1.40 or greater but less than 1,50 15%
1.50 or greater 20%

On or after January 1, 1994, the board, with
the approval of the superintendent, shall
modify or eliminate a plan for surcharges
for policyholders in the high-risk division
based on their specific loss experience be-
yond the uniform experience rating plan ap-
proved by the superintendent. Any plan of
surcharges must consider the actual claims
experience of the employer and must pro-
vide for rate adjustments reasonably related
to the employers’ risk of loss.

E. Deductibles in the high-risk division are sub-
ject to this paragraph.

(1) A deductible applies to all coverage for
policyholders in the high-risk division that
meet the following qualifications:

(a) A net annual premium of $20,000
or more subject to adjustment, pursu-
ant to this section, in the State;

(b) A premium not subject to retro-
spective rating; and

(c) The policyholder’s threshold loss
ratio, as determined under paragraph
D, subparagraph (1), is 1.0 or greater,

The deductible is $1,000 a claim but applies
only to wage loss benefits paid on injuries
occurring during the vear of coverage. The
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sum of all deductibles in one year of cover-
age may not exceed the lesser of 15% of net
annual payment for coverage or $25,000.
Each loss to which a deductible applies must
be paid in full by the company. After the
yvear of coverage has expired, the policy-
holder shall reimburse the company the
amount of the deductibles. This reimburse-
ment is considered as payment for coverage
for purposes of cancellation or nonrenewal.

Unless otherwise acted upon as provided for
in subsection 2, beginning October 1, 1996,
the board shall adjust, annually, the $20,000
payment of coverage level established in this
subsection to reflect any change in rates for
the high-risk division and any change in wage
levels in the preceding calendar year.
Changes in wage levels are determined by
reference to changes in the state average
weekly wage, as computed by the Depart-
ment of Labor, Bureau of Employment Se-
curity. Any adjustment is rounded off to the
nearest $1,000 increment,

(2) For policies effective on or after Janu-
ary 1, 1994, the board may modify, with the
approval of the superintendent, the manda-
tory deductible elements. Any modification
or elimination of this rating feature must con-
sider the incentive impact on an employer,
the reasonableness of the retained cost rela-
tive to the claim history, safety record or
claims management practices of impacted
employers and the ability of employers of all
sizes to absorb these costs.

F. The board may file, with the superintendent,
retrospective rating plans that, after hearing, may
be imposed on an employer with a demonstrated
record of repeated serious violations of workplace
health and safety rules and regulations such as those
adopted under Title 26, chapter 6 or 29 United
States Code, Chapter 15, whichever is applicable.

G. The board shall develop and file with the su-
perintendent, and, if not disapproved by the su-
perintendent, make available to policyholders on a
voluntary basis, retrospective rating plans. Such
optional retrospective rating plans must be filed
with the superintendent not later than January 1,
1994,

4. Division governing boards. Each division, ex-
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B. There must be 9 governing board members for
each division, 6 employers selected by the policy-
holders within the division and 3 employees se-
lected from employees of the policyholders within
the division. For the initial selection, members
may be chosen from the workers’ compensation
residual market mechanism policyholders and their
employees. The president, with the approval of
the Maine Employers’ Mutual Insurance Company
board of directors, shall establish procedures for
the initial and subsequent selection of governing
board members, and procedures for the filing of
vacancies and replacements. Terms are for 3 years
on a staggered basis.

C. Each division governing board shall elect a chair,
who shall serve as the representative of the divi-
sion on the board of the company in accordance
with the provisions of section 3703. If the chair is

unwilling or unable to serve as the representative
of the division on the board of the company, the

division governing board shall elect a member to
represent the division on the board of the com-

pany.

D. The division governing board has responsibil-
ity and authority in the following areas:

(1) _Selection of workplace safety training

staff or consultants;

(2) Selection of claims administration and
adjusting staff or consultants:

(3) Monitoring and enforcement of policy-
holder compliance with governing board per-
formance standards;

(4) Development of debit and credit plans
reflecting member safety programs and ex-

perience;
(5) Handling policyholder grievances;

(6) Conducting premium audits;

(7)_Holding division meetings; and

(8) Performing any other function delegated

to the division governing board.

5. Functions not specifically granted. All func-
tions not specifically granted. to the division’s governing
boards are functions of the board of the company. The

cept for the high-risk division, has its own governing

following functions must be conducted by the company

board.

A. The governing board must be composed of

board of directors, which shall contract or hire personnel
to administer these functions for the benefit of the divi-
sions:

representatives of policvholders and employees of
the policyholders of the division,
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(1)_Investments;

(2) Accounting and auditing;

(3) Legal services;

(4) Actuarial services;

(5) Overall rate level decisions; and

(6) Authorization for assessments to em-
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3. Deficit. If there is a deficit for any fiscal year
for any division, the board may authorize assessments on
policyholders of that division to eliminate or amortize
the deficit, If the company has not been certified as
complying with the statutory surplus requirements as pro-
vided for in section 3710, the board shall eliminate or
amortize any deficit by means of assessments.

4. Surplus. The surplus of the company is indivis-
ible and is available for the benefit of all policyholders
once certified by the superintendent.

ployers and access to surplus funds.

6. High-risk division advisory committee. The

5. Assessment, Any assessment levied against poli-
cyholders in a division is for the exclusive benefit of the

high-risk division does not have a governing board but

policyholders subject to the assessment. Any policyholder

has a 7-member advisory committee. The board has re-
sponsibility and authority for operation_of the high-risk

not paying an undisputed assessment is not eligible for
coverage from the company or in the voluntary market.

division.
§3713. Servicing of the company and divisions

The president may enter into contracts, as directed
by the board as provided for in this chapter. The divi-
sions may enter into contracts within the scope of their
authority for servicing as provided in this chapter and in
accordance with the standards adopted by the board. The
board shall, by rule or by the plan of operation, specify
the requirements for and standards by which contracts
are issued. Awarding of contracts must be based on
price, qualification of the contractor or subcontractors
and the quality and extent of services to be provided and
is not limited to licensed insurance carriers. Servicing
contracts for safety engineering, loss prevention, claim
management, premium audit and other functions when
there are multiple qualified contractors may be divided
upon a geographical or other basis if, in the judgment of
the governing committee of the division, those distribu-
tions are in the best interest of policyholders. The com-
pany may contract with licensed general lines insurance
agents to submit applications and otherwise assist appli-
cants and insureds.

§3714. Accounting; assessments

The following provisions apply to the financial op-
eration of the company and the divisions.

1. _Separate accounting. In addition to the finan-
cial reporting requirements applicable to the company,
there must be a separate accounting of each division by
fiscal year. These financial statements must be based on
the premiums collected and earned, claims paid and in-
curred, expenses accrued or allocated, investment income

allocated to and any other financial items that are associ-
ated with or allowable to each division.

2. Rates. Rates developed and filed by the com-
pany, and the supporting actuarial analysis, must con-
sider, to the extent credible, the experience of each divi-
sion based on sound actuarial principles.
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6. Deficits in the high-risk division. The following
special .provisions apply to deficits in the high-risk divi-
sion.

A. Deficits up to 100% of the earned premium for
the fiscal year of the deficit is levied on all policy-
holders that purchased coverage through the com-
pany in the high-risk division in the year of the
deficit.

B. Any deficit beyond the amount collectible in
paragraph A may be levied on all current policy-
holders from all divisions, including the high-risk
division.,

PART D

Sec. D-1. Report on workplace health and
safety; transfer of workplace health and safety func-
tions on July 1, 1994. On or before January 1, 1994
the Workers’ Compensation Board shall report to the
joint standing committee of the Legislature having juris-
diction over labor matters on the transfer of the work-
place health and safety functions of the Department of
Labor to the Workers’ Compensation Board.

The report must include all legislation necessary
to accomplish the transfer of functions on July 1, 1994,
The report must include data on costs and funding sources
and provisions for the redirection of funding sources to
the Workers’ Compensation Board. The report must
identify the staff presently assigned to the workplace
health and safety functions of the Department of Labor.
The report must contain provisions that enable the Work-
ers’ Compensation Board to offer positions to members
of the staff of the Department of Labor who are identi-
fied in the report as performing workplace health and
safety functions to the extent consistent with the effi-
cient performance of the workplace health and safety
functions within the Workers’ Compensation Board.

Sec. D-2. Maine Revised Statutes amended;
revision clause. Wherever in the Maine Revised Stat-
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utes the words “Workers’ Compensation Commission”
appear or reference is made to those words, they are
amended to read and mean “Workers’ Compensation
Board,” and the Revisor of Statutes shall implement this
revision when updating, publishing or repubhshmg the
statutes.

PARTE

Sec. E-1. 1 MRSA §1012, sub-§9, as enacted
by PL 1989, c. 561, 84, is amended to read:

9. Self-employed. “Self-employed” means that
the person quallfles as an mdependent contractor under
5 Title 39-A, section 102,

subsection 13.

Sec. E-2, 4 MRSA §9-B, as amended by PL
1979, c. 490, §1, is further amended to read:

§9-B. Committee on judicial responsibility and disability

The Supreme Judicial Court shalt-tave has the
power and authority to prescribe, repeal, add to, amend
or modify rules relating to a committee to receive com-
plaints, make investigations and make recommendations
to the Supreme Judicial Court in regard to discipline,
disability, retirement or removal of justices of the Su-
preme Judicial Court and the Superior Court and judges
of the District Court, the probate courts and the Admin-

1strat1ve Court ?hmmmﬁe&esfabhshed—purmm—t-o

Sec. E-3. 4 MRSA §17, sub-§15, as amended
by PL 1991, c. 622, Pt. L, §5, is further amended to read:

15. Provide for court security. Plan and imple-
ment arrangements for safe and secure court premises to
ensure the orderly conduct of judicial proceedings. This
includes the authority to contract for the services of quali-
fied deputy sheriffs and other qualified individuals as
needed on a per diem basis to perform court security-
related functions and services. “Qualified deputy sher-
iffs and other qualified individuals” means those indi-
viduals who hold valid certification as law enforcement
officers, as defined by the Maine Criminal Justice Acad-
emy, pursuant to Title 25, chapter 341, to include suc-
cessful completion of such additional training in court
security as provided by the academy or equivalent train-
ing. When under such contract and then only for the
assignment specifically contracted for, the qualified
deputy sheriffs or other qualified individuals have the
same duties and powers throughout the counties of the
State as sheriffs have in their respective counties. Quali-
fied deputy sheriffs performing these contractual services
continue to be employees of the counties in which they
are deputized. Other qualified individuals performing
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such contractual services may not be considered employ-
ees of the State for any purpose, provided that the other
qualified individuals are treated as employees of the State
for purposes of the Maine Tort Claims Act and the Maine
Workers’ Compensation Act of 1992. They must be paid
a reasonable per diem fee plus reimbursement of their
actual, necessary and reasonable expenses incurred in
the performance of their duties, consistent with policies
established by the State Court Administrator. Notwith-
standing any other provision of law, such plans, arrange-
ments and files involving court security matters are con-
fidential. Nothing in this section precludes dissemina-
tion of such information to another criminal justice
agency.

In addition to the foregoing authority, the State Court
Administrator may employ other qualified individuals to
perform court security-related functions and services.
These employees must have a valid certification as law
enforcement officers, as defined by Title 25, chapter 341,
including successful completion of additional training in
court security as provided by the Maine Criminal Justice
Academy or equivalent training and, when on assign-
ment for court security functions, have the same powers
and duties throughout the counties of the State as sher-
iffs have in their respective counties. These individuals
are state employees for all purposes; and

Sec. E-4. 4 MRSA §807, sub-§3, (G, as re-
pealed and replaced by PL 1989, c. 755, is amended to
read:

G. A person who is not an attorney, but is repre-
senting a party in any hearing, action or proceed-
ing before the Workers’ Compensation Commis~
sterr Board as provided in Title 39 39-A, section
++6+A 317; or

Sec. E-5. 4 MRSA §1353, sub-§6, as enacted
by PL 1983, c. 853, Pt. C, §§15 and 18, is amended to
read:

6. Reduction. The disability retirement allowance
shalt must be reduced if a disability beneficiary is receiv-
ing or has received payments for the same disability un-
der the workers’ compensation law, or similar law, ex-
cept for amounts whieh that may be paid or payable
under former Title 39, section 56 or 56-A or Title 39-A
section 212, subsection 2 or 3.

The total of the allowance, not including adjustments
under section 1358 and the payment described in the
preceding paragraph, shalt may not exceed 80% of the
beneficiary’s average final compensation, The disability
retirement allowance shalt may in no event be reduced
below the actuarial equivalent of the beneficiary’s accu-
mulated contributions at the time of retirement.

If the disability beneficiary has received a lump-sum
settlement of workers’ compensation benefits, any por-
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tion of that settlement not attributable to vocational re-
habilitation, attorneys’ fees or medical expenses shatt must
reduce the disability retirement allowance in the same
manner and amount as monthly workers’ compensation
benefits. The reduction shalt must be prorated on a
monthly basis in an equitable manner prescribed by the
board.

If amounts paid or payable under workers’ compensa-
tion or the amount of the lump-sum settlement or its
attribution are in dispute, those disputes shall must be
settled by a single member of the Workers’ Compensa-
tion €ommisstont Board as provided under Title 39 39-A.
Determinations of the commissioner may be appealed in
the manner provided by Title 39 39-A, section 183-B
322.

Sec. E-6. 5§ MRSA §19, sub-§1, {[J, as enacted
by PL 1989, c., 561, §14, is amended to read:

J. “Self-employed” means that the person quali-
fies as an independent contractor under Title 39
39-A, section 2 102, subsection 13.

Sec. E-7. 5 MRSA §4572, as amended by PL
1991, c. 99, §7, is further amended to read:

§4572. Unlawful employment discrimination

1. Unlawful employment. It is unlawful employ-
ment discrimination, in violation of this Act, except when
based on a bona fide occupational qualification:

A. For any employer to fail or refuse to hire or
otherwise discriminate against any applicant for
employment because of race or color, sex, physical
or mental disability, religion, age, ancestry or na-
tional origin, because of the applicant’s previous
assertion of a claim or right under former Title 39
or Title 39-A or because of previous actions taken
by the applicant that are protected under Title 26,

chapter 7, subchapter V-B; or, because of those-

reasons, to discharge an employee or discriminate
with respect to hire, tenure, promotion, transfer,
compensation, terms, conditions or privileges of
employment or any other matter directly or indi-
rectly related to employment; or, in recruiting of
individuals for employment or in hiring them, to
utilize any employment agency that the employer
knows or has reasonable cause to know discrimi-
nates against individuals because of their race or
color, sex, physical or mental disability, religion,
age, ancestry or national origin, because of their
previous assertion of a claim or right under former
Title 39 or Title 39-A or because of previous ac-
tions that are protected under Title 26, chapter 7,
subchapter V-B;

(1) This paragraph does not apply to dis-
crimination governed by Title 3% 39-A, sec-
tion 41 353;
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B. For any employment agency to fail or refuse to
classify properly, refer for employment or other-
wise discriminate against any individual because of
race or color, sex, physical or mental disability,
religion, age, ancestry or national origin, because
of the individual’s previous assertion of a claim or
right under former Title 39 or Title 39-A or be-
cause of previous actions taken by the individual
that are protected under Title 26, chapter 7,
subchapter V-B; or to comply with an employer’s
request for the referral of job applicants if a re-
quest indicates either directly or indirectly that the
employer will not afford full and equal employ-
ment opportunities to individuals regardless of their
race or color, sex, physical or mental disability,
religion, age, ancestry or national origin, because
of previous assertion of a claim or right under
former Title 39 or Title 39-A or because of previ-
ous actions that are protected under Title 26, chap-
ter 7, subchapter V-B;

C. For any labor organization to exclude from
apprenticeship or membership or to deny full and
equal membership rights to any applicant for mem-
bership because of race or color, sex, physical or
mental disability, religion, age, ancestry or national
origin, because of the applicant’s previous asser-
tion of a claim or right under former Title 39 or
Title 39-A or because of previous actions taken by
the applicant that are protected under Title 26,
chapter 7, subchapter V-B; or, because of those
reasons, to deny a member full and equal mem-
bership rights, expel from membership, penalize
or otherwise discriminate with respect to hire, ten-
ure, promotion, transfer, compensation, terms, con-
ditions or privileges of employment, representa-
tion, grievances or any other matter directly or in-
directly related to membership or employment,
whether or not authorized or required by the con-
stitution or bylaws of that labor organization or by
a collective labor agreement or other contract; to
fail or refuse to classify properly or refer for em-
ployment or otherwise discriminate against any
member because of race or color, sex, physical or
mental disability, religion, age, ancestry or national
origin, because of the member’s previous assertion
of a claim or right under former Title 39 or Title
38-A or because of previous actions taken by the
member that are protected under Title 26, chapter
7, subchapter V-B; or to cause or attempt to cause
an employer to discriminate against an individual
in violation of this section, except that it is lawful
for labor organizations and employers to adopt a
maximum age limitation in apprenticeship pro-
grams, if the employer or labor organization ob-
tains prior approval from the Maine Human Rights
Commission of any maximum age limitation em-
ployed in an apprenticeship program. The com-
mission shall approve the age limitation if a rea-
sonable relationship exists between the maximum
age limitation employed and a legitimate expecta-
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tion of the employer in receiving a reasonable re-
turn upon the employer’s investment in an appren-
ticeship program. The employer or labor organi-
zation bears the burden of demonstrating that such
a relationship exists;

D. For any employer, employment agency or la-
bor organization, prior to employment or admis-
sion to membership of any individual, to:

(1) Elicit or attempt to elicit information
directly or indirectly pertaining to race or
color, sex, physical or mental disability, reli-
gion, age, ancestry or national origin, any
previous assertion of a claim or right under
former Title 39 or Title 39-A or any previ-
ous actions that are protected under Title
26, chapter 7, subchapter V-B, except when
a physical or mental disability is determined
by the employer, employment agency or la-
bor organization to be job related or when
some privileged information is necessary for
an employment agency or labor organization
to make a suitable job referral;

(2) Make or keep a record of race or color,
sex, physical or mental disability, religion,
age, ancestry or national origin, any previ-
ous assertion of a claim or right under former
Title 39 or Title 39-A or any previous ac-
tions that are protected under Title 26, chap-
ter 7, subchapter V-B, except under physical
or mental disability when an employer re-
quires a physical or mental examination prior
to employment, a privileged record of that
examination is permissible;

(3) Use any form of application for employ-
ment, or personnel or membership blank con-
taining questions or entries directly or indi-
rectly pertaining to race or color, sex, physi-
cal or mental disability, religion, age, ances-
try or national origin, any previous assertion
of a claim or right under former Title 39 or
Title 39-A or any previous actions that are
protected under Title 26, chapter 7,
subchapter V-B, except under physical or
mental disability when it can be determined
by the employer that the job or jobs to be
filled require that information for the well-
being and safety of the individual. This sec-
tion does not prohibit any officially recog-
nized agency from keeping necessary records
in order to provide free services to individu-
als requiring rehabilitation or employment
assistance;

(4) Print, publish or cause to be printed or
published any notice or advertisement relat-
ing to employment or membership indicat-
ing any preference, limitation, specification
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or discrimination based upon race or color,
sex, physical or mental disability, religion,
age, ancestry or national origin, any previ-
ous assertion of a claim or right under former
Title 39 or Title 39-A or any previous ac-
tions that are protected under Title 26, chap-
ter 7, subchapter V-B, except under physical
or mental disability when the text of printed
or published material strictly adheres to this
Act; or

(5) Establish, announce or follow a policy
of denying or limiting, through a quota sys-
tem or otherwise, employment or member-
ship opportunities of any group because of
the race or color, sex, physical or mental dis-
ability, religion, age, ancestry or national ori-
gin, the previous assertion of a claim or right
under former Title 39 or Title 39-A or be-
cause of previous actions that are protected
under Title 26, chapter 7, subchapter V-B,
of that group; or

E. For an employer, employment agency or labor
organization to discriminate in any manner against
individuals because they have opposed a practice
that would be a violation of this Act or because
they have made a charge, testified or assisted in
any investigation, proceeding or hearing under this
Act.

Sec. E-8. 5 MRSA §17906, sub-§2, {lA, as

amended by PL 1987, c. 560, §1, is further amended to

A. The amount of any disability retirement ben-
efit payable under this article shalt must be re-
duced by any amount received by the beneficiary
for the same disability under either or both of the
following:

(1) The worker’s compensation or similar
law, except amounts whieh that may be paid
or payable under former Title 39, section
56-B or Title 39-A, section 212, subsection
3;or

(2) The United States Social Security Act, if
the employment for which creditable service
with the employer is allowed was also cov-
ered under that aet Act at the date of dis-
ability retirement.

Sec. E-9. 5 MRSA §17906, sub-§2, qD, as

amended by PL 1987, c. 560, §1, is further amended to

D. Lump-sum settlements of benefits that would
reduce the disability retirement benefit under this
subsection shalt must be prorated on a monthly
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basis in an equitable manner prescribed by the
board.

(1) These prorated lump-sum settlements
may not include any part of the lump-sum
settlement attributable to vocational reha-
bilitation, attorneys’ fees, physicians, nurses,
hospital, medical, surgical or related fees or
charges or any amount paid or payable un-
der former Title 39, section 56-B or Title
39-A, section 212, subsection 3.

(2) These prorated lump-sum settlements
shal must reduce the disability retirement
benefit in the same manner and amount as
monthly benefits under this subsection.

Sec. E-10. 5 MRSA §17906, sub-§2, {E, as

amended by PL 1989, c. 78, §3, is further amended to

E. Any dispute about amounts paid or payable
under worker’s workers’ compensation, or about
the amount of the lump-sum settlement and its at-
tributions shat must be determined on petition, by
a single member of the Workers’ Compensation
Coemmisstenr Board, in accordance with Title 39
39-A. These determinations may be appealed un-
der Title 39 39-A, section $63-B 322.

Sec. E-11. 5 MRSA §17930, sub-§4, ffA, D

and E, as enacted by PL 1989, c. 409, §§8 and 12, are
amended to read:

A. The amount of any disability retirement ben-
efit payable under this article shalt must be re-
duced by any amount received by the person for
the same disability under either or both of the fol-
lowing:

(1) The workers’ compensation or similar
laws, except amounts which that may be paid
or payable under former Title 39, section
56-B or Title 39-A, section 212, subsection
3;or

(2) The United States Social Security Act, if
the employment for which creditable service
with the employer is allowed was also cov-
ered under that Act at the date of disability
retirement.

D. Lump-sum settlements of benefits that reduce
the disability retirement benefit under this subsec-
tion shat must be prorated on a monthly basis in
an equitable manner prescribed by the board.

(1) These prorated lump-sum settlements
may not include any part of the lump-sum
settlement attributable to rehabilitation, at-
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torneys’, physicians’, nurses’, hospital, medi-
cal, surgical or related fees or charges or any
amount paid or payable under former Title
39, section 56-B or Title 39-A, section 212,
subsection 3.

(2) These prorated lump-sum settlements
shalt must reduce the disability retirement
benefit in the same manner and amount as
monthly benefits under this subsection.

E. Any dispute about amounts paid or payable
under workers’ compensation or the amount of the
lump-sum settlement and its attributions shatt must
be determined on petition by a single member of
the Workers’ Compensation €emmisston Board in
accordance with Title 39 39-A. These determina-
tions may be appealed under Title 39 39-A, sec-
tion $63-B 322,

Sec, E-12. 5 MRSA §18005, sub-§2, as en-
acted by PL 1985, c. 801, §§5 and 7, is amended to read:

2. Workers’ compensation or similar law. The
amount payable under this article shalt must be reduced
by any amount received by the surviving spouse and de-
pendent child or dependent children under former Title
39, the Workers’ Compensation Act or Title 39-A, Part
1, the Maine Workers’ Compensation Act of 1992, or a
similar law.

A. Lump-sum settlements of benefits that would
reduce the accidental death benefits under this sub-
section shatt must be prorated on a monthly basis
in an equitable manner prescribed by the board.

B. The prorated lump-sum settlement amounts
shalt must reduce the accidental death benefits pay-
able monthly under this article.

Sec. E-13. 5 MRSA §18506, sub-§2, A and
D, as enacted by PL 1985, c. 801, §85 and 7, are amended
to read:

A. The amount of any disability retirement ben-
efit payable under this article shalt must be re-
duced by any amount received by the beneficiary
for the same disability under either or both of the
following;:

(1) The workers’ compensation or similar
law, except amounts wiich that may be paid
or payable under former Title 39, section 56
or 56-A or Title 39-A, section 212, subsec-
tion 3; or

(2) The United States Social Security Act, if
the employment for which creditable service
with the employer is allowed was also cov-
ered under that Act at the date of disability
retirement. ‘
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D. Lump-sum settlements of benefits that would
reduce the disability retirement benefit under this
subsection skalt must be prorated on a monthly
basis in an equitable manner prescribed by the
board.

(1) These prorated lump-sum settlements
may not include any part of the lump-sum
settlement attributable to vocational reha-
bilitation, attorneys’ fees, physicians, nurses,
hospital, medical, surgical or related fees or
charges or any amount paid or payable un-
der former Title 39, section 56 or 56-A or
Title 39-A, section 212, subsection 3.

(2) These prorated lump-sum settlements
shal must reduce the disability retirement
benefit in the same manner and amount as
monthly benefits under this subsection.

Sec, E-14, 5 MRSA §18506, sub-§2, E, as

amended by PL 1989, c. 78, §8, is further amended to

E. Any dispute about amounts paid or payable
under workers’ compensation or about the amount
of the lump-sum settlement and its attributions shatt
must be determined, on petition, by a single mem-
ber of the Workers’ Compensation €emmission
Board, in accordance with Title 39 39-A. These
determinations may be appealed under Title 39
39-A, section $63-B 322,

Sec. E-15. 5 MRSA §18530, sub-§4, 1A, D

and E, as enacted by PL 1989, c. 409, §§11 and 12, are
amended to read:

A. The amount of any disability retirement ben-
efit payable under this article shalt must be re-
duced by any amount received by the person for
the same disability under either or both of the fol-
lowing:

(1) The workers’ compensation or similar
laws, except amounts whieh that may be paid
or payable under former Title 39, section
56-B or Title 39-A, section 212, subsection
3;0r

(2) The United States Social Security Act, if
the employment for which creditable service
with the employer is allowed was also cov-
ered under that Act at the date of disability
retirement.

D. Lump-sum settlements of benefits that reduce
the disability retirement benefit under this subsec-
tion shalt must be prorated on a monthly basis in
an equitable manner prescribed by the board.

(1) These prorated lump-sum settlements
may not include any part of the lump-sum
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settlement attributable to rehabilitation, at-
torneys’, physicians’, nurses’, hospital, medi-
cal, surgical or related fees or charges or any
amount paid or payable under former Title
39, section 56-B or Title 39-A, section 212,
subsection 3.

(2) These prorated lump-sum settlements
shalt must reduce the disability retirement
benefit in the same manner and amount as
monthly benefits under this subsection.

E. Any dispute about amounts paid or payable
under workers’ compensation or the amount of the
lump-sum settlement and its attributions shalt must
be determined on petition by a single member of
the Workers’ Compensation €ommisston Board in
accordance with Title 39 39-A. These determina-
tions may be appealed under Title 39 39-A, sec-
tion 363-B 322.

Sec. E-16. 5 MRSA §18605, sub-§2, as en-
acted by PL 1985, c. 801, §85 and 7, is amended to read:

2. Workers’ compensation or similar law. The
amount payable under this article shalt must be reduced
by any amount received by the surviving spouse and de-
pendent child or dependent children under former Title
39, the Workers’ Compensation Act or Title 39-A, Part
1, the Maine Workers’ Compensation Act of 1992, or a
similar law.

A. Lump-sum settlements of benefits that would
reduce the accidental death benefits under this sub-
section shatt must be prorated on a monthly basis
in an equitable manner prescribed by the board.

B. The prorated lump-sum settlement amounts
shalt must reduce the accidental death benefits pay-
able monthly under this article.

Sec. E-17. 15 MRSA §3314, sub-§1, {B, as
amended by PL 1979, c. 233, §3, is further amended to
read:

B. The court may require a juvenile to participate
in a supervised work or service program. Such a
program may provide restitution to the victim by
requiring the juvenile to work or provide a service
for the victim, or to make monetary restitution to
the victim from money earned from such a pro-
gram. Such a supervised work or service program
may be required as a condition of probation if:

(1) The juvenile is not deprived of the
schooling whieh that is appropriate to his age,
needs and specific rehabilitative goals;

(2) The supervised work program is of a
constructive nature designed to promote re-
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habilitation and is appropriate to the age
level and physical ability of the juvenile; and

(3) The supervised work program assign-
ment is made for a period of time not ex-
ceeding 180 days.

A juvenile referred to a supervised work or ser-
vice program under this paragraph or section 3301,
subsection 5, paragraphs A and B shalt may not
be subject to

#et Title 39-A, Part 1 the Maine Workers’ Com-

pensation Act of 1992.

Sec. E-18. 17 MRSA §3964, as amended by PL.
1977, c. 696, §366, is further amended to read:

§3964. Settlements or releases from injured persons

Except as provided in this section, no settlement
or general release or statement either oral, in writing, or
electronically recorded made by any person confined in
a hospital or sanitarium as a patient with reference to
any personal injuries for which sate that person is con-
fined in satd that hospital or sanitarium shattbe is admis-
sible in evidence, used or referred to in any manner at
the trial of any action to recover damages for personal
injuries or consequential damages, so called, resulting
therefrom, which statement, settlement or general release
was obtained within 30 days after the injuries were sus-
tained and such settlement or release shattbe is null and
void. This section shatt does not apply to statements or
releases obtained by police officers or inspectors of mo-
tor vehicles in the performance of their duty, members
of the family of stieh that person or by or on behalf of his
that person’s attorney. This section shalt does not apply
to agreements entered into pursuant to former Title 39
and approved by the former Workers’ Compensation
Commission or Title 39-A and approved by the Work-
ers’ Compensation Board.

Sec. E-19. 19 MRSA §212, as amended by PL.
1987, c. 769, Pt. A, 8§57, is further amended to read:

§212. Actions for loss of services

The parents of a minor child jointly may maintain
an action for loss of the services or earnings of that child
when that loss is caused by the negligent or wrongful act
of another, but where one parent refuses to sue, the other
may sue alone. Nothing contained in this section may be
deemed to limit, amend, supersede or affect Title 39, the
Workers’ Compensation Act or Title 39-A, Part 1, the
Maine Workers’ Compensation Act of 1992.

Sec. E-20. 20-A MRSA §1001, sub-§5-B, as
enacted by PL 1989, c. 425, §2, is amended to read:

5-B. Workers’ compensation self-insurance. Not-
withstanding any other provision of this section, they may
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participate in or cause their school administrative unit to
participate in a self-insurance program or plan for work-
ers’ compensation established under and operated in ac-
cordance with the Workers™Compensation—zet; Fitle-3%;

Maine Workers’ Compensation
Act of 1992 Title 39-A, chapter 9.

Sec. E-21. 24 MRSA §2330, sub-§10, as en-
acted by PL 1983, c. 91, §1, is amended to read:

10. Additional conversion period for injured work-
ers. Any employee whose group health coverage ceases
because of termination of employment resulting from an
injury for which compensation is claimed under former
Title 39 or Title 39-A, and who has not begun to receive
that compensation within the 31-day period prescribed
in subsection 1, shalt-have has an additional 30-day peri-
od in which to exercise the conversion privilege provided
in this section. In cases where the injury results in the
employee’s death, the additional conversion period shalt
must also be available to the employee’s surviving spouse
and children, as provided in subsection 2, paragraph A.

Sec. E-22. 24 MRSA §2330, sub-§11, as
amended by PL 1989, c. 447, §1, is further amended to
read:

11. Continued group coverage; certain circum-
stances. Notwithstanding this section, if the termination
of an individual’s group insurance coverage is a result of
the member or employee being temporarily laid off or
losing employment because of an injury or disease that
the employee claims to be compensable under former
Title 39 or Title 39-A, the insurer shall allow the mem-
ber or employee to elect, within the time period pre-
scribed by paragraph B, to continue coverage under the
group policy at no higher level than the level of benefits
or coverage received by the employee immediately be-
fore termination and at the member’s or employee’s ex-
pense or, at the member’s or employee’s option, to con-
vert to a policy of individual coverage without evidence
of insurability in accordance with this section.

A. For the purposes of this subsection, the term
“member or employee” includes only those per-
sons who have been a member or employee for at
least 6 months.

B-1. The member or employee shait-have has 31
days from the termination of coverage in which to
elect and make the initial payment under this sub-
section.

C. An insurer is not required to continue cover-
age under a group policy if the member or em-
ployee meets the conditions set out in subsection
3, paragraph A.

D. The payment amount for continued group cov-
erage under this subsection may not exceed 102%
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of the group rate in effect for a group member,
including an employer’s contribution, if any.

E. At the option of the member or employee, the
continued group coverage may cover the member
or employee, the member or employee and any
dependents or only the dependents of the member
or employee; provided that, in the latter 2 cases,
the dependents have been covered for a period of
at least 3 months under the group policy, unless
the dependents were not eligible for coverage un-
til after the beginning of the 3-month period.

F. Except as provided in paragraph G, coverage
provided under this section shalt-eontintre contin-
ues and may not be terminated until one year from
the last day of work.

G. Coverage provided under this section may be
terminated sooner than provided under paragraph
Fif:

(1) The member or employee fails to make
timely payment of a required premium
amount;

(2) The member or employee becomes eli-
gible for coverage under another group poli-
cy; or

(3) The Workers’ Compensation Eommis-
sterr Board determines that the injury or dis-
ease which that entitled the employee to con-
tinue coverage under this section is not
compensable under Title 39 39-A.

Sec. E-23, 24-A MRSA §212, as amended by
PL 1989, c. 269, §4, is further amended to read:

§212. Rules and regulations

- Subject to the applicable requirements and proce-
dures of the Maine Administrative Procedure Act, Title
5, chapter 375, subchapter II, the superintendent may
make, promulgate, amend and rescind reasonable rules
and regulations to aid the administration or effectuation
of any provisions of this Title or of the following statutes
to the extent administered or enforced by the superin-
tendent: Title 5, chapter 501; Title 32, section 13773; and
Title 39 39-A, sections 23;23Aand-107 357, 403 and 404.

Sec. E-24. 24-A MRSA §604, sub-§2, {[F, as
enacted by PL 1985, c. 446, §3, is amended to read:

F. Amounts assessed by the superintendent under
Title 39 39-A, section 29 409; and

Sec. E-25, 24-A MRSA §1901, sub-§1, as en-
acted by PL 1989, c. 846, Pt. D, §2 and affected by Pt. E,
§4, is amended by amending the first paragraph to read:
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1. “Administrator” means any person who, on be-
half of a plan sponsor, health care service plan, health
maintenance organization or insurer, receives or collects
charges, contributions or premiums for, or adjusts or
settles claims on residents of this State in connection
with any type of life, annuity, health or workers’ com-
pensation benefit provided in or as an alternative to in-
surance as defined by sections 702 to 704, er former Title
39 or Title 39-A, other than any of the following;

See, E-26. 24-A MRSA §1901, sub-§7, as en-
acted by PL 1989, c. 846, Pt. D, §2 and affected by Pt. E,
§4, is amended to read:

7. “Plan” means any plan, fund or program estab-
lished or maintained by a plan sponsor, health care ser-
vice plan, health maintenance organization or insurer to
the extent that the plan, fund or program was estab-
lished or is maintained to provide through insurance or
alternatives to insurance any type of life, annuity, health
or workers’ compensation benefit within the scope of
sections 702 to 704 or, former Title 39 or Title 39-A.

Sec. E-27. 24-A MRSA §2176, as amended by
PL 1989, c. 206, §2, is further amended to read:

§2176. Funeral and burial service contracts prohibited

No insurer may contract or agree with any funeral
director, funeral establishment, mortuary establishment,
cemetery, cemetery corporation or association, cremato-
rium, mausoleum or columbarium or any representative
of any of these directors or establishments to the effect
that the director or establishment shall conduct the fu-
neral, burial, or cremation or other disposal of the re-
mains of any individual insured by the insurer. Nothing
in this section prevents compliance with Title 39 39-A,
section §9 216, or the use of an insurance policy to pro-
vide security for the payment for a funeral, burial or
cremation.

Sec, E-28. 24-A MRSA §2323, sub-§5, {|B, as
enacted by PL 1979, c. 658, §2, is amended to read:

B. Group self-insurer as defined in Title 39 39-A,
section 23 403.

Sec. E-29, 24-A MRSA §2809-A, sub-§10, as
enacted by PL 1983, c. 91, §2, is amended to read:

10, Additional conversion period for injured work-
ers. Any employee whose group insurance coverage
ceases because of termination of employment resulting
from an injury for which compensation is claimed under
former Title 39 or Title 39-A, and who has not begun to
receive that compensation within the 31-day period pre-
scribed in subsection 1, shatthave has an additional 30-day
period in which to exercise the conversion privilege pro-
vided in this section. In cases where the injury results in
the employee’s death, the additional conversion period
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shall is also be available to the employee’s surviving
spouse and children, as provided in subsection 2, para-
graph A,

Sec. E-30. 24-A MRSA §2809-A, sub-§11, as
amended by PL 1989, c. 447, §2, is further amended to
read:

11. Continued group coverage; certain circmm-
stances, Notwithstanding this section, if the termination
of an individual’s group insurance coverage is a result of
the member or employee being temporarily laid off or
losing employment because of an injury or disease that
the employee claims to be compensable under former
Title 39 or Title 39-A, the insurer shall allow the mem-
ber or employee to elect, within the time period pre-
scribed by paragraph B, to continue coverage under the
group policy at no higher level than the level of benefits
or coverage received by the employee immediately be-
fore termination and at the member’s or employee’s ex-
pense or, at the member’s or employee’s option, to con-
vert to a policy of individual coverage without evidence
of insurability in accordance with this section.

A. For the purposes of this subsection, the term
“member or employee” includes only those per-
sons who have been a member or employee for at
least 6 months.

B-1. The member or employee shatthave has 31
days from the termination of coverage in which to
elect and make the initial payment under this sub-
section.

C. An insurer is not required to continue cover-
age under a group policy if the member or em-
ployee meets the conditions set out in subsection
3, paragraph A.

D. The payment amount for continued group cov-
erage under this subsection may not exceed 102%
of the group rate in effect for a group member,
including an employer’s contribution, if any.

E. At the option of the member or employee, the
continued group coverage may cover the member
or employee, the member or employee and any
dependents or only the dependents of the member
or employee; provided that, in the latter 2 cases,
the dependents have been covered for a period of
at least 3 months under the group policy, unless
the dependents were not eligible for coverage un-
til after the beginning of the 3-month period.

F. Except as provided in paragraph G, coverage
provided under this section shatl-eentinue contin-
ues and may not be terminated until one year from
the last day of work.
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G. Coverage provided under this section may be
terminated sooner than provided under paragraph
Fif:

(1) The member or employee fails to make
timely payment of a required premium
amount;

(2) The member or employee becomes eli-
gible for coverage under another group poli-
cy; or

(3) The Workers’ Compensation €ommmis-
stenr Board determines that the injury or dis-
ease whichentitle that entitles the employee
to continue coverage under this section is
not compensable under Title 39 39-A.

H. At the expiration of any continued group cov-
erage obtained under this subsection, the member
or employee has the same conversion privileges as
otherwise granted under this section.

I. This subsection shatt may not be construed to:

(1) Prevent members or employees from
negotiating for or receiving greater contin-
ued coverage of group insurance than is pro-
vided in this subsection;

(2) Require coverage beyond the time limit
set in paragraph F; or

(3) Permit an employee to increase the level
of benefits or coverage that the employee
received immediately before the termination
of the employee’s coverage.

J. This subsection does not apply to any group
policy subject to the United States Consolidated
Omnibus Budget Reconciliation Act, Public Law
99-272, Title X, Private Health Insurance Cover-
age, Sections 10001 to 10003.

Sec. E-31. 24-A MRSA §2908, sub-§5, {A, as
amended by PL 1989, c. 172, §2, is further amended to
read:

A. Except for workers’ compensation insurance,
cancellation shalt may not be effective prior to 10
days after receipt by the insured of a notice of
cancellation. Notice of cancellation of workers’
compensation insurance shait-be is subject to Title
39 39-A, section 23 403, subsection 1, The notice
shall must state the effective date of and the rea-
son or reasons for cancellation.

Sec. E-32. 24-A MRSA §4433, sub-§2, {[G, as
enacted by PL 1989, c. 67, §1, is amended to read:
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G. Contracts of workers’ compensation excess in-
surance issued to workers’ compensation self-in-
surers approved under former Title 39, section 23
or under Title 39-A, section 403 by any insurer
after the effective date of this paragraph, or in the
case of a contract whieh that automatically renews,
not later than one year after the effective date of
this paragraph.

Sec. E-33. 24-A MRSA §4435, sub-§7, as
amended by PL 1989, c. 67, §3, is further amended to
read:

7. Net direct written premiums. “Net direct writ-
ten premiums” means direct gross premiums written on
insurance policies to which this subchapter applies, less
return premiums thereon and dividends paid or credited
to policyholders on such direct business. “Net direct writ-
ten premiums” does not include premiums on contracts
between insurers or reinsurers or premiums written
through the United States Government Flood Insurance
Program. For purposes of assessment against insurers
pursuant to section 4440-B, “net direct written premi-
um” means the average for the 5 calendar years prior to
the year of assessment of premiums written on contracts
of excess workers’ compensation insurance issued to
workers’ compensation self-insurers approved under
former Title 39, section 23 or Title 39-A, section 403.

Sec. E-34. 26 MRSA §61, sub-§2, as amended
by PL 1987, c. 660, §2, is further amended to read:

2. Source of funds. The commissioner shall annu-
ally assess a levy based on actual annual workers’ com-
pensation paid losses, excluding medical payments, paid
in the previous calendar year by employers under former
Title 39, the Workers’ Compensation Act or Title 39-A
Part 1, the Maine Workers’ Compensation Act of 1992.
As soon as practicable after July 1st of each year, the
commissioner shall assess upon and collect from each
insurance carrier licensed to do workers’ compensation
business in the State, and each group and individual self-
insured employer authorized to make workers’ compen-
sation payments directly to their employees, a sum equal
to that proportion of the current fiscal year’s appropria-
tion, exclusive of any federal funds, for the safety educa-
tion and training division whieh that the total workers’
compensation benefits, exclusive of medical payments,
paid by each carrier or each group or individual self-
insured employer, bear to the total of the benefits paid
by all carriers, and group and individual self-insured em-
ployers, during the previous calendar year, except that
-the total amount levied annually may not exceed 1% of
the total of the compensation benefits paid by all carri-
ers, and group and individual self-insured employers dur-
ing the previous calendar year. Assessments under this
section shalt must include sufficient funds to provide for
training and information activities relating to pesticides
as required by section 1720, subsection 5.
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Sec. E-35. 26 MRSA §62, sub-§3, {[C, as en-
acted by PL 1985, c. 372, Pt. A, §7, is amended to read:

C. Payments pursuant to subparagraph (1).

(1) The commissioner shall assess a levy
based on the total actual workers’ compen-
sation premiums paid in 1984 by employers
under former Title 39, the Workers’ Com-
pensation Act or under Title 39-A, Part 1,
the Maine Workers’ Compensation Act of
1992. As soon as practicable after July 1,
1983, the commissioner shall assess upon and
collect from each insurance carrier licensed
to do workers’ compensation business in the
State an amount equal to 1/2 of 1% of the
total workers’ compensation insurance pre-
miums paid to that insurance carrier during
1984 by employers in the State. The levy
assessment shall-constitute constitutes an el-
ement of loss for the purpose of establishing
rates for workers’ compensation insurance.

(a) The Commissioner of Labor shall
send notice of the assessments by cer-
tified mail to each carrier and
self-insured employer. Payment of as-
sessments must be received in the prin-
cipal office of the Department of La-
bor before a date specified in the no-
tice, but not more than 90 days after
the date of the mailing.

Sec. E-36. 26 MRSA §1047, as amended by PL
1987, c. 77, §1, is further amended to read:

§1047. Information privileged

All information transmitted to the bureau, the com-
mission or its duly authorized representatives pursuant
to this chapter shattbe is absolutely privileged and shalt
may not be made the subject matter or basis in any ac-
tion of slander or libel in any court in this State. The
privileged nature of any such information shat may not
limit or affect the use of that information in any prosecu-
tion or action to enforce Title 39 39-A, section 304
324.

Sec, E-37. 26 MRSA §1082, sub-§13-A, as
enacted by PL 1987, c. 77, §2, is amended to read:

13-A. Certificate of records of payroll reports as
evidence. Notwithstanding any other provision of law or
rule of evidence, for purposes of any prosecution or ac-
tion to enforce Title 39 39-A, section $84=A 324, a certif-
icate signed by the Director of Unemployment Compen-
sation or a representative of the commissioner duly au-
thorized by the commissioner stating what the payroll
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report records show shalt must be received in any court
in this State as prima facie evidence of any fact stated in
the certificate or the records attached to the certificate.

Sec. E-38. 26 MRSA §1191, sub-§6, as
amended by PL 1989, c. 363, §1, is further amended to
read;

6. Supplemental benefit for dependents. An indi-
vidual in total or partial unemployment and otherwise
eligible for benefits shatt must be paid for each week of
that unemployment, in addition to the amounts payable
under subsections 2 and 3, the sum of $10 for each
unemancipated child of the individual who in any part of
the benefit year and during any part of the individual’s
period of eligibility is, in fact, dependent upon and is
being wholly or mainly supported by the individual, and
who is under the age of 18, or who is 18 years of age or
over and incapable of earning wages because of mental
or physical incapacity, or who is a full-time student as
defined in Title 39 39-A, section 2 102, subsection <4 9,
paragraph C, or who is in that individual’s custody pend-
ing the adjudication of a petition filed by the individual
for the adoption of the child in a court of competent
jurisdiction and for each such child for whom that indi-
vidual is under a decree or order from a court of compe-
tent jurisdiction to contribute to that child’s support and
for whom no other person is receiving allowances here-
under. In no instance may the dependency benefits as
provided in this subsection be more than 50% of the
individual’s weekly benefit amount.

The commission shall prescribe regulations as to who
may receive a dependency allowance when both spouses
are eligible to receive unemployment compensation ben-
efits.

No individual may be eligible to receive dependency al-
lowances as provided in this subsection for any week
during which that individual’s spouse is employed full
time provided that the spouse is contributing some sup-
port to their dependent or dependents. For purposes of
this subsection, “employed full time” means the receipt
of any wages, earnings, salary or other income equiva-
lent to that amount whieh that would be received for a
40-hour work week.

Sec. E-39, 26 MRSA §1192, sub-§5, as
amended by PL 1985, c. 348, §5, is further amended to
read:

5, Has earned wages, For each eligible individual
establishing a benefit year on or after January 1, 1980, he
the individual has been paid wages equal to or exceeding
2 times the annual average weekly wage for insured work
in each of 2 different quarters in his the individual’s base
period and has been paid total wages equal to or exceed-
ing 6 times the annual average weekly wage in his the
individual’s base period for insured work. The annual
average weekly wage amount to be used for purposes of
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this subsection shatt-be is that which is applicable at the
time the individual files a request for determination of
his insured status. For the purpose of this subsection,
wages shalt-be are counted as “wages for insured work”
for benefit purposes with respect to any benefit year only
if such benefit year begins subsequent to the date on
which the employer by whom such wages were paid has
satisfied the conditions of section 1043, subsection 9, or
section 1222, subsection 3, with respect to becoming an
employer; provided that no individual may receive ben-
efits in a benefit year, unless, subsequent to the begin-
ning of the next preceding benefit year during which he
that individual received benefits, he that individual per-
formed services and earned remuneration for such ser-
vice in an amount equal to not less than 8 times his that
individual’s weekly benefit amount in employment by an
employer in the benefit year being established. This sub-
section applies only to any individual requesting deter-
mination of insured status on and after January 1, 1972,
In determining a claimant’s qualification under this sub-
section, payments pursuant to former Title 39, sections
54 and 55, the Workers’ Compensation Act, and former
Title 39, sections 188 and 189, Title 39-A, sections 608
and 609, the Occupational Disease Law, shalt-be are con-
sidered wages for insured work.

Sec. E-40. 30-A MRSA §2253, sub-§1, (A, as
amended by PL 1989, c. 104, Pt. C, §§8 and 10, is further
amended to read:

A. Casualty insurance, including general and pro-
fessional liabilities coverage, but excluding work-
ers’ compensation insurance provided under Title
3939-A;

Sec. E-41. 32 MRSA §3113-A, last |, as en-
acted by PL 1991, c. 178, §3, is amended to read:

An employer is not liable under Title 39 39-A,
section 52 206 for charges for services of a physical thera-
pist or physical therapist assistant unless the employee
has been referred to that practitioner by a licensed doc-
tor of medicine, surgery, osteopathy, chiropractic, podia-
try or dentistry.

Sec. E-42, 32 MRSA §14055, sub-§1, B, as
enacted by PL 1991, c. 468, §4, is amended to read:

B. The superintendent shall adopt rules governing
the provision of workers’ compensation insurance
as required by Title 39 39-A, chapter t 9 for work-
ers provided by an employee leasing company to
any client company. These rules must be consist-
ent with subsection 2 and reflect consideration of
the needs and operational efficiencies of employee
leasing companies and the costs to the workers’
compensation system, If either the employee leas-
ing company or the client company has secured
the payment of compensation in conformity with
former Title 39, chapter 1 or Title 39-A, chapter 9,




CHAPTER 885

the immunity from liability described in that chap-
ter extends to and is binding on the client com-
pany, the employee leasing company, all employ-
ees leased to any.client company and any other
employees of the employee leasing company or
the client company. An employee leasing com-
pany is not responsible for securing the payment
of compensation in conformity with Title 39 39-A
nor deprived of the defenses listed in Title 39 39-A,
section 3 103 with respect to those persons for
whom the provision of benefits is not required un-
der Title 39 39-A in the absence of an employee
leasing arrangement.

Sec. E-43. 32 MRSA §14055, sub-§2, {A, as

enacted by PL 1991, c. 468, §4, is Aamended to read:

A. Under rules adopted pursuant to subsection 1,
paragraph B, the superintendent may provide a
determination of the circumstances and conditions,
if any, under which an employee leasing company
may be the policyholder of a workers’ compensa-
tion insurance policy providing coverage to em-
ployees leased to client companies. Additionally
or alternatively, the superintendent may require
by rule that:

(1) The employee leasing company purchase
separate policies through the residuat-mar-
ket-mechanismt Maine Employers’ Mutual
Insurance Company, established pursuant to
Title 24-A, section 2366 3703, for client com-
panies subject to Title 39 39-A; and

(2) The policies be assigned to one servicing
carrier and, to the extent practical, adminis-
tered on a unified basis. The superintendent
also may provide by rule that the employee
leasing company or the residuat-market-man-
ager President of the Maine Employers’ Mu-
tual Insurance Company request from the
superintendent a waiver of a rule adopted
pursuant to this subparagraph if it is imprac-
tical for one servicing carrier to service all
the client companies of an employee leasing
company.

Sec. E-44. 37-B MRSA §186, sub-§1, as
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(a) Active state duty by order of the
Governor under this subchapter;

(b) Inactive duty training, with or
without pay, under the United States
Code, Title 32, Section 502;

(¢) Annual traiﬁing under the United
States Code, Title 32, Sections 502 and
503;

(d) Full-time training duty for 30 days
or less under the United States Code,
Title 32, Section 502; and

(e) Other training duties 'or schools
under the United States Code, Title
32, with status of less than 30 days’
duration;

(2) The types of duty which that are not
covered are:

(a) Annual training or any other types
of duty under the United States Code,
Title 10, including Section 672, Sub-
sections (b) and (d);

(b) Initial active duty for training, such
as initial active duty service schools;

(c) Full-time training duty for over 30
days under the United States Code,
Title 32, Section 502, Subsection (f);
and

(d) Federal technician civilian duty
under the United States Code, Title
32, Section 709;

B. Types of injuries cognizable are as follows:
(1) The injury, disability or disease must
have been received, incurred or contracted

as a result of qualified duty;

(2) Service members must be under the con-
trol and supervision of the military. Inci-

amended by PL 1987, c. 769, Pt. A, §§162 and 163, is
further amended to read:

dents occurring during periods of leave or
pass are not compensable; and

1. Compensation as state employee. A member
of the state military forces shaltreeeive receives com-
pensation as a state employee according to the provi-
sions of former Title 39, Title 39-A and this section.

(3) An injury, disability or disease received
not incident to duty or contracted with will-
ful negligence or misconduct is not
compensable;

A. Duty status is as follows. C. Preconditions for benefits under former Title
39 or Title 39-A are as follows:
(1) The types of duty whieh that are cov-

ered are:
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(1) Federal income maintenance benefits
must be applied for and, if they exceed com-
parable former Title 39 or Title 39-A ben-
efits, must be exhausted by the member be-
fore receiving weekly compensation benefits
under former Title 39 or Title 39-A. Medi-
cal care at military or Veterans’ Administra-
tion facilities, civilian care paid for by the
military forces and other benefits furnished
by the military force or the Veterans’ Ad-
ministration, including military schools of-
fered to retrain or occupationally rehabili-
tate the service member, must be used by
the service member before entitlement to
medical care benefits under former Title 39
or Title 39-A. Military schools are fully cred-
itable under former Title 39 or Title 39-A in
an approved plan of rehabilitation; and

(2) Former Title 39 or Title 39-A benefits
are based on inability to perform the usual
civilian occupation;

D. For the purpose of calculation of compensa-
tion, average weekly wage shalt must be computed
solely on the earning capacity of the injured mem-
ber in the civilian occupation in which he that mem-
ber is regularly engaged. In case of death, depen-
dents shal-be are entitled to compensation as pro-
vided in former Title 39 or Title 39-A and any
amendments to that Title;

E. If the member remains in a federal pay status
or continues to receive pay in accordance with sec-
tion 143, the member’s medical care shalt must be
through the military or Veterans’ Administration
unless the member is referred to civilian care. If,
the member is eligible for military or Veterans’
Administration care and knowingly declines or
through his the member’s actions forfeits his rights
to the benefits of section 143 or to federal care
benefits, this declination or conduct serves to waive
his the member’s rights to seek compensation for
civilian care under former Title 39 or Title 39-A;

F. For the purpose of former Title 39, section 62,
all federal benefits received by the member as a
result of an injury, disability or disease shal-be are
considered to be derived from the employer and
shaH constitute a setoff to compensation awarded
as a result of this section. A dollar-for-dollar set-
off is authorized for all federal benefits to include
continuation of pay under section 143, continua-
tion of federal pay and allowances, incapacitation
pay, severance pay, disability retirement pay, Vet-
erans’ Administration disability payments and mili-
tary and Veterans’ Administration death benefits;
and

G. Reporting under the early pay provisions of
former Title 39 or Title 39-A, section 205 do not
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have to be initiated until a final decision is reached
on the injured service member’s entitlement to fed-
eral benefits or while military or veterans’ disabil-
ity benefits are received in lieu of compensation
under former Title 39 or Title 39-A, whichever
ceases first. Veterans’ disability benefits provided
in this subsection include state military duty pay
received under section 143, federal continuation
pay or incapacitation pay in lieu of Fitte—39 ben-
efits under former Title 39 or Title 39-A. The
time provisions of former Title 39 or Title 39-A
are effective upon notification to the service mem-
ber that federal benefits are not authorized, or the
gross monetary federal benefits are determined to
be less than the entitlements under former Title 39
or Title 39-A without taking into account the set-
off prescribed in paragraph E.

Sec. E-45, 38 MRSA §1310-C, sub-§7, A, as
enacted by PL 1989, c. 870, §2, is amended to read:

A. For its employees under former Title 39 or
Title 39-A; or

Sec. E-46. 38 MRSA §1310-F, sub-§4, as en-
acted by PL 1991, c. 66, Pt. A, §37, is amended to read:

4. Insurance. Notwithstanding subsection 1, the
commissioner may not issue a grant under this section to
a municipality for the costs of closure unless the munici-
pality demonstrates to the commissioner that each per-
son who performs work to implement the closure plan is
self-insured or is covered by a workers’ compensation
insurance policy in accordance with Title 39 39-A.

Sec. E-47. Effective date. This Part takes ef-
fect January 1, 1993.

PARTF

Sec. F-1. Additional assessment.  Notwith-
standing the Maine Revised Statutes, Title 24-A, section
237 and Title 39, section 29, the Superintendent of Insur-
ance may exceed the limits on the assessments autho-
rized by those sections by the amount allocated in sec-
tion 2 for the fiscal year ending June 30, 1993 only.

Sec. F-2, Allocation. The following funds are
allocated from Other Special Revenue funds to carry out
the purposes of this Act.

1992-93
PROFESSIONAL AND FINANCIAL
SERVICES,
DEPARTMENT OF
Bureau of Insurance
Positions (5.0)
Personal Services $123,366
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All Other 33,333
Capital Expenditures 25,000
TOTAL $181,699

Provides funding for 2 Manag-
ing Examiners, one Workers’
Compensation Specialist, one
Senior Rate Analyst and one
Clerk Steno III; additional
actuarial contracting; computer
equipment; and other general
operating expenses to adminis-
ter the new rating law and the
expected increase in the
number of filings by self-
insurers.

Emergency clause. In view of the emergency
cited in the preamble, this Act takes effect when ap-
proved, except as otherwise indicated.

Effective October 7, 1992, unless otherwise indicated.

CHAPTER 886
H.P. 1785 - L.D. 2465
An Act to Create Jobs for the State

Be it enacted by the People of the State of Maine
as follows:

Sec. 1. 30-A MRSA c. 208 is enacted to read:
CHAPTER 208

DEFENSE FINANCE AND ACCOUNTING
SERVICE FINANCIAL ASSISTANCE ACT

§5271. Definitions

As used in_this chapter, unless the context other-
wise indicates, the following terms have the following
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objectives designed to design, acquire, construct and op-
erate a DFAS project.

S. DFAS project. “DFAS project” means the
facility provided in response to the Defense Finance and
Accounting Service’s Opportunity for Economic Growth
announcement issued March 2, 1992, including all real
property, personal property and other improvements,
rights and interests in or to real, personal or other prop-
erty relating to, associated with or used in connection
with that facility, as identified by the mumcmalltv pro-
viding that facility.

6. DFAS project area. “DFAS project area”
means a specified area within the corporate limits of a
municipality that will be developed in accordance with a

DFAS development program adopted pursuant to sec-
tion 5273.

7. DFAS revenues. “DFAS revenues” means the
additional sales and individual income taxes generated
as a result of the implementation of a DFAS develop-

ment program,

8. Eligible municipality. “Eligible municipality”
means any municipality in the State that responded on
or before June 1, 1992 to the Defense Finance and Ac-
counting Service’s Opportunity for Economic Growth
announcement jssued March 2, 1992,

9. Financial plan. “Financial plan” means a state-
ment of the costs and sources of revenue required to
implement the DFAS development program.

10. Project costs. “Project costs” means any ex-
penditures made or estimated to be made or monetary
obligations incurred or estimated to be incurred by a
municipality that are listed in a DFAS development pro-
gram as costs of improvements, including public works,
acquisition, construction or rehabilitation of land or im-
provements for sale or lease to commercial or industrial
users within a DFAS project area, plus any costs inci-
dental to those improvements, reduced by any income,
special assessments or other revenues, other than DFAS
revenues, received or reasonably expected to be received
by the municipality in connection with the implementa-

meanings.

1.  Commissioner, “Commissioner” means the
Commissioner of Economic and Community Develop-
ment,

2. Department., “Department” means the De-
partment of Economic and Community Development.

3. DFAS. “DFAS” means the Defense Finance
and Accounting Service of the United States Depart-
ment of Defense.

4. DFAS development program. “DFAS devel-
opment program” means a statement of the means and
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tion of this plan.

A. “Project costs” does not include the cost of
buildings or portions of buildings used predomi-
nantly for the general conduct of local government.
These buildings include, but are not limited to, city
halls and other headquarters of government where
the governing body meets regularly, courthouses,
jails, police stations and other State Government
aud local government office buildings.

B. “Project costs” includes, but is not limited to:

(1) Capital costs, including, but not limited
to:
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