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§ 3-905. Penalty clause for contest 

PUBLIC LAWS, 1979 

A provision in a will purporting to penalize any interested person for con
testing the will or instituting other proceedings relating to the estate is un
enforceable if probable cause exists for instituting proceedings. 

§ 3-906. Distribution in kind; valuation; method 

(a) Unless a contrary intention is indicated by the will, the distributable 
assets of a decedent's estate shall be distributed in kind to the extent possible 
through application of the following provisions: 

(1) A specific devisee is entitled to distribution of the thing devised to 
him, and a spouse or child who has selected particular assets of an estate 
as provided in section 2-402 shall receive the items selected. 

(2) Any homestead or family allowance or pecuniary devise may be satis
fied by value in kind provided 

(i) The person entitled to the payment has not demanded payment in 
cash; 

(ii) The property distributed in kind is valued at fair market value as 
of the date of its distribution; 

(iii) No residuary devisee has requested that the asset in question re
main a part of the residue of the estate; and 

(iv) Any person to whom appreciated carryover basis property under 
the Internal Revenue Code is to be distributed is informed of the basis 
which that property will have under the Internal Revenue Code. 

(3) For the purpose of valuation under paragraph (2) securities regularly 
traded on recognized exchanges, if distributed in kind, are valued at the 
price for the last sale of like securities traded on the business day prior to 
distribution, or if there was no sale on that day, at the median between 
amounts bid and offered at the close of that day; but any effects of the 
carryover basis of appreciated carryover basis property under the Internal 
Revenue Code must be taken into consideration in fulfilling the duty of the 
personal representative to act fairly with regard to all distributees and 
with regard to the interests of all persons interested in the estate. Assets 
consisting of sums owed the decedent or the estate by solvent debtors as 
to which there is no known dispute or defense are valued at the sum due 
with accrued interest or discounted to the date of distribution. For assets 
which do not have readily ascertainable values, a valuation as of a date 
not more than 30 days prior to the date of distribution, if otherwise reason
able, controls. For purposes of facilitating distribution, the personal repre
sentative may ascertain the value of the assets as of the time of the pro
posed distribution in any reasonable way, including the employment of 
qualified appraisers, even if the assets may have been previously appraised. 



PUBLIC LAWS, 1979 
1041 

CHAP. 540 

(4) The residuary estate shall be distributed in kind if there is no objec
tion to the proposed distribution and it is practicable to distribute undivided 
interests. In other cases, residuary property may be converted into cash for 
distribution. 

(b) After the probable charges against the estate are known, the personal 
representative may mail or deliver a proposal for distribution to all persons 
who have a right to object to the proposed distribution. The right of any dis
tributee to object to the proposed distribution on the basis of the kind or value 
of asset he is to receive, if not waived earlier in writing, terminates if he fails 
to object in writing received by the personal representative within 30 days 
after mailing or delivery of the proposal. 

§ 3-907. Distribution in kind; evidence 

If distribution in kind is made, the personal representative shall execute an 
instrument or deed of distribution assigning, transferring or releasing the 
assets to the distributee as evidence of the distributee's title to the property. 

§ 3-908. Distribution; right or title of distributee 

Proof that a distributee has received an instrument or deed of distribution 
of assets in kind, or payment in distribution, from a personal representative, 
is conclusive evidence that the distributee has succeeded to the interest of the 
estate in the distributed assets, as against all persons interested in the estate, 
except that the personal representative may recover the assets or their value 
if the distribution was improper. 

§ 3-909. Improper distribution; liability of distributee 

Unless the distribution or payment no longer can be questioned because of 
adjudication, estoppel, or limitation, a distributee of property improperly 
distributed or paid, or a claimant who was improperly paid, is liable to return 
the property improperly received and its income since distribution if he has 
the property. If he does not have the property, then he is liable to return the 
value as of the date of disposition of the property improperly received and its 
income and gain received by him. 

§ 3-910. Purchasers from distributees protected 

If property distributed in kind or a security interest therein is acquired for 
value by a purchaser from or lender to a distributee who has received an 
instrument or deed of distribution from the personal representative, or is so 
acquired by a purchaser from or lender to a transferee from such distributee, 
the purchaser or lender takes title free of rights of any interested person in 
the estate and incurs no personal liability to the estate, or to any interested 
person, whether or not the distribution was proper or supported by court 
order or the authority of the personal representative was terminated before 
execution of the instrument or deed. This section protects a purchaser from 
or lender to a distributee who, as personal representative, has executed a deed 
of distribution to himself, as well as a purchaser from or lender to any other 
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distributee or his transferee. To be protected under this prOVlSlOn, a pur
chaser or lender need not inquire whether a personal representative acted 
properly in making the distribution in kind, even if the personal representative 
and the distributee are the same person, or whether the authority of the per
sonal representative had terminated before the distribution. 

§ 3-9II. Partition for purpose of distribution 

When 2 or more heirs or devisees are entitled to distribution of undivided 
interests in any real or personal property of the estate, the personal repre
sentative or one or more of the heirs or devisees may petition the court prior 
to ,the formal or informal closing of the estate, to make partition. After notice 
to the interested heirs or devisees, the court shall partition the property in 
the same manner as provided by the law for civil actions of partition. The 
court may direct the personal representative to sell any property which can
not be partitioned without prejudice to the owners and which cannot conveni
ently be allotted to anyone party. 

§ 3-912. Private agreements among successors to decedent binding 
on personal representative 

Subject to the rights of creditors and taxing authorities competent suc
cessors may agree among themselves to alter the interests, shares, or amounts 
to which they are entitled under the will of the decedent, or under the laws of 
intestacy. in any way that they provide in a written contract executed by all 
who are affected by its provisions. The personal representative shall abide 
by the terms of the agreement subject to his obligation to administer the 
estate for the benefit of creditors, to pay all taxes and costs of administration, 
and to carry out the responsibilities of his office for the benefit of any suc
cessors of the decedent who are not parties. Personal representatives of 
decedents' estates are not required to see to the performance of trusts if the 
trustee thereof is another person who is willing to accept the trust. Accord
ingly. trustees of a testamentary trust are successors for the purposes of this 
section. Nothing herein relieves trustees of any duties owed to beneficiaries 
of trust. 

§ 3-913. Distributions to trustee 

(a) Before distributing to a trustee, the personal representative may re
quire that the trust be registered if the state in which it is to be administered 
requires registration and that the trustee inform the beneficiaries as provided 
in section 7-303. 

(b) If the trust instrumellt does not excuse the trustee from giving bond, 
the personal representative may petition the appropriate court to require that 
the trustee post bond if he apprehends that distribution might jeopardize the 
interests of persons who are not able to protect themselves, and he may 
withhold distribution until the court has acted. 

(c) No inference of negligence on the part of the personal representative 
shall be drawn from his failure to exercise the authority conferred by sub
sections (a) and (b). 
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(a) If an heir, devisee or claimant cannot be found, the personal repre
sentative shall distribute the share of the missing person to his conservator, 
if any, otherwise it shall be disposed of according to Title 33, chapter 27. 

§ 3-915. Distribution to person under disability 

A personal representative may discharge his obligation to distribute to any 
person under legal disability by distributing to his conservator, or any other 
person authorized by this Code or otherwise to give a valid receipt and dis
charge for the distribution. 

§ 3-916. Apportionment of estate taxes 

(a) For purposes of this section: 

(I) "Estate" means the gross estate of a decedent as determined for the 
purpose of federal estate tax and the estate tax payable to this State; 

(2) "Person" means any individual, partnership, association, joint stock 
company. corporation, government, political subdivision, governmental 
agency, or local governmental agency; 

(3) "Person interested in the estate" means any person entitled to receive, 
or who has received, from a decedent or by reason of the death of a dece
dent any property or interest therein included in the decedent's estate. It 
includes a personal representative, conservator, and trustee; 

(4) "State" means any state, territory, or possession of the United States, 
the District of Columbia, and the Commonwealth of Puerto Rico; 

(5) "Tax" means the federal estate tax, the Maine estate tax whenever it 
is imposed, and interest and penalties imposed in addition to the tax. 

(6) "Fiduciary" means personal representative or trustee. 

(b) Unless the will otherwise provides, the tax shall be apportioned among 
all persons interested in the estate. The apportionment is to be made in the 
proportion that the value of the interest of each person interested in the 
estate bears to the total value of the interests of all persons interested in 
the estate. The values used in determining the tax are to be used for that 
purpose. If the decedent's will directs a method of apportionment of tax 
different from the method described in this Code, the method described in 
the will controls. 

(c) (I) The court in which venue lies for the administration of the 
estate of a decedent, on petition for the purpose may determine the appor
tionment of the tax. 

(2) If the court finds that it is inequitable to apportion interest and penal
ties in the manner provided in subsection (b), because of special circum-
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stances, it may direct apportionment thereof in the manner it finds equitable. 

(3) If the court finds that the assessment of penalties and interest as
sessed in relation to the tax is due to delay caused by the negligence of the 
fiduciary, the court may charge him with the amount of the assessed penalties 
and interest. 

(4) In any action to recover from any person interested in the estate the 
amount of the tax apportioned to the person in accordance with this Code the 
determination of the court in respect thereto shall be prima facie correct. 

(d) (I) The personal representative or other person in possession of 
the property of the decedent required to pay the tax may withhold from 
any property distributable to any person interested in the estate, upon its 
distribution to him, the amount of tax attributable to his interest. If the 
property in possession of the personal representative or other person re
quired to pay the tax and distributable to any person interested in the 
estate is insufficient to satisfy the proportionate amount of the tax deter
mined to be due from the person, the personal representative or other per
son required to pay the tax may recover the deficiency from the person 
interested in the estate. If the property is not in the possession of the 
personal representative or the other person required to pay the tax, the 
personal representative or the other person required to pay the tax may 
recover from any person interested in the estate the amount of the tax 
apportioned to the person in accordance with this Act. 

(2) If property held by the personal representative is distributed prior 
to final apportionment of the tax, the distributee shall provide a bond or 
other security for ,the apportionment liability in the form and amount pre
scribed by the personal representative. 

(e) (I) In making an apportionment, allowances shall be made for any 
exemptions granted, any classification made of persons interested in the 
estate and for any deductions and credits allowed by the law imposing the 
tax. 

(2) Any exemption or deduction allowed by reason of the relationship of 
any person to the decedent or by reason of the purposes of the gift inures 
to the benefit of the person bearing such relationship or receiving the gift; 
but if an interest is subject to a prior present interest which is not allowable 
as a deduction, the tax apportionable against the present interest shall be 
paid from principal. 

(3) Any deduction for property previously taxed and any credit for gift 
taxes or death taxes of a foreign country paid by the decedent or his estate 
inures to the proportionate benefit of all persons liable to apportionment. 

(4) Any credit for inheritance, succession or estate taxes or taxes in the 
nature thereof applicable to property or interests includable in the estate, 
inures to the benefit of the persons or interests chargeable with the payment 
thereof to the extent proportionately that the credit reduces the tax. 

(5) To the extent that property passing to or in trust for a surviving 
spouse or any charitable, public or similar purpose is not an allowable 
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deduction for purposes of the tax sOlely by reason of an inheritance tax or 
other death tax imposed upon and deductible from the property, the prop
erty is not included in the computation provided for in subsection (b), and 
to that extent no apportionment is made against the property. The sentence 
immediately preceding does not apply to any case if the result would be to 
deprive the estate of a deduction otherwise allowable under Section 2053(d) 
of the Internal Revenue Code of 1954, as amended, of the United States, 
relating to deduction for state death taxes on transfers for public, char
itable, or religious uses. 

(f) No interest in income and no estate for years or for life or other 
temporary interest in any property or fund is subject to apportionment as 
between the temporary interest and the remainder. The tax on the tempo
rary interest and the tax, if any, on the remainder is chargeable against the 
corpus of the property or funds subject to the temporary interest and re
mainder. 

(g) Neither the personal representative nor other person required to pay 
the tax is under any duty to institute any action to recover from any 
person interested in the estate the amount of the tax apportioned to the 
person until the expiration of the 3 months next following final· deter
mination of the tax. A personal representative or other person required to 
pay the tax who institutes the action within a reasonable time after the 3 
months' period is not subject to any liability or surcharge because any 
portion of the tax apportioned to any person interested in the estate was 
collectible at a time following the death of the decedent but thereafter 
became uncollectible. If the personal representative or other person re
quired to pay the tax cannot collect from any person interested in the 
estate the amount of the ta.x apportioned to the person, the amount not 
recoverable shall be equitably apportioned among the other persons inter
ested in the estate who are subject to apportionment. 

(h) A personal representative,acting in another state or a person required 
to pay the tax domiciled in another state may institute an action in the 
courts of this State and may recover a proportionate amount of the federal 
estate tax, of an estate tax payable to another state or of a death duty due 
by a decedent's estate to another state, from a person interested in the 
estate who is either domiciled in this State or who owns property in this 
State subject to attachment or execution. For the purposes of the action the 
determination of apportionment by the court having jurisdiction of the 
administration of the decedent's estate in the other state is prima facie 
correct. 

PART 10 

CLOSING ESTATES 

§ 3-1001. Formal proceedings terminating administration; testate or in
testate; order of general protection 

(a) A personal representative or any interested person may petition for 
an order of complete settlement of the estate. The personal representative 



1046 
CHAP. 540 PUBLIC LAWS, 1979 

may petition at any time, and any other interested person may petition after 
one year from the appointment of the original personal representative except 
that no petition under this section may be entertained until the time for 
presenting claims which arose prior to the death of the decedent has expired. 
The petition may request the court to determine testacy, if not previously 
determined, to consider the final account or compel or approve an accounting 
and distribution, to construe any will or determine heirs and adjudicate the 
final settlement and distribution of the estate. After notice to all interested 
persons and hearing the court may enter an order or orders, on appropriate 
conditions, determining the persons entitled to distribution of the estate, and, 
as circumstances require, approving settlement and directing or approving 
distribution of the estate and discharging the personal representative from 
further claim or demand of any interested person. 

(b) If one or more heirs or devisees were omitted as parties in, or were 
not given notice of, a previous formal testacy proceeding, the court, on proper 
petition for an order of complete settlement of the estate under this section, 
and after notice to the omitted or unnotified persons and other interested 
parties determined to be interested on the assumption that the previous order 
concerning testacy is conclusive as to those given notice of the earlier pro
ceeding, may determine testacy as it affects the omitted persons and confirm 
Or alter the previous order of testacy as it affects all interested persons as 
appropriate in the light of the new proofs. In the absence of objection by an 
omitted or unnotified person, evidence received in the original testacy pro
ceeding shall constitute prima facie proof of due execution of any will previ
ously admitted to probate, or of the fact that the decedent left no valid will if 
the prior proceedings determined this fact. 

§ 3-1002. Formal proceedings terminating testate administration; order con
struing will without adjudicating testacy 

A personal representative administering an estate under an informally pro
bated will or any devisee under an informally probated will may petition for 
an order of settlement of the estate which will not adjudicate the testacy 
status of the decedent. The personal representative may petition at any time, 
and a devisee may petition after one year, from the appointment of the 
original personal representative, except that no petition under this section 
may be entertained until the time for presenting claims which arose prior 
to the death of the decedent has expired. The petition may request the court 
to consider the final account or compel or approve an accounting and dis
tribution, to construe the will and adjudicate final settlement and distribu
tion of the estate. After notice to all devisees and the personal representative 
and hearing, the court may enter an order or orders, on appropriate condi
tions, determining the persons entitled to distribution of the estate under 
the will, and, as circumstances require, approving settlement and directing 
Or approving distribution of the estate and discharging the personal repre
sentative from further claim or demand of any devisee who is a party to 
the proceeding and those he represents. If it appears that a part of the 
estate is intestate, the proceedings shall be dismissed or amendments made to 
meet the provisions of section 3-1001. 

§ 3-Io03. Closing estates; by sworn statement of personal representative 
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(a) Unless prohibited by order of the court and except for estates being 
administered in supervised administration proceedings, a personal representa
tive may close an estate by filing with the court no earlier than 6 months 
after the date of original appointment of a general personal representative for 
the estate, a verified statement stating that he, or a prior personal representa
tive whom he has succeeded, has or have: 

(I) Published notice to creditors as provided by section 3-801 and that 
the first publication occurred more than 6 months prior to the date of the 
statement. 

(2) Fully administered the estate of the decedent by making payment" 
settlement or other disposition of all claims which were presented, ex
penses of administration and estate, inheritance and other death taxes, 
except as specified in the statement, and that the assets of the estate 
have been distributed to the persons entitled. If any claims remain undis
charged, the statement shall state whether the personal representative has 
distributed the estate subject to possible liability with the agreement of 
the distributees or it shall state in detail other arrangements which have 
been made to accommodate outstanding liabilities; and 

(3) Sent a copy thereof to all distributees, to all persons who would have a 
claim to succession under the testacy status upon which the personal repre
sentative is authorized to proceed, and to all creditors or other claimants of 
whom he is aware whose claims are neither paid nor barred and has 
furnished a full account in writing of his administration to the distributees 
whose interests are affected thereby. 

(b) If no proceedings involving the personal representative are pending in 
the court one year after the closing statement is filed, the appointment of the 
personal representative terminates. 

§ 3-1004. Liability of distributees to claimants 

After assets of an estate have been distributed and subject to section 
3-1006, an undischarged claim not barred may be prosecuted in a proceeding 
against one or more distributees. No distributee shall be liable to claimants 
for amounts received as exempt property, homestead or family allowances, 
or for amounts in excess of the value of his distribution as of the time of dis
tribution. As between distributees, each shall bear the cost of satisfaction of 
unbarred claims as if the claim had been satisfied in the course of administra
tion. Any distributee who shall have failed to notify other distributees of the 
demand made upon him by the claimant in sufficient time to permit them to 
join in any proceeding in which the claim was asserted against him loses his 

. right of contribution against other distributees. 

§ 3-1005. Limitations on proceedings against personal representative 

Unless previously barred by adjudication and except as provided in the 
closing statement, the rights of successors and of creditors whose claims 
have not otherwise been barred against the personal representative for breach 
of fiduciary duty are barred unless a proceeding to assert the same is com
menced within 6 months after the filing of the closing statement. The rights 
thus barred do not include rights to recover from a personal representative 
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for fraud, misrepresentation, or inadequate disclosure related to the settlement 
of the decedent's estate. 

§ 3-1006. Limitations on actions and proceedings against distributees 

Unless previously adjudicated in a formal testacy proceeding or in a pro
ceeding settling the accounts of a personal representative or otherwise barred, 
the claim of any claimant to recover from a distributee who is liable to pay 
the claim, and the right of any heir or devisee, or of a successor personal 
representative acting in their behalf, to recover property improperly dis
tributed or the value thereof from any distributee is forever barred at the 
later of (I) three yeani after the decedent's death; or (2) one year after the 
time of distribution thereof. This section does not bar an action to recover 
property or value received as the result of fraud. 

§ 3-1007. Certificate discharging liens securing fiduciary performance 

After his appointment has terminated, the personal representative, his 
sureties, or any successor of either, upon the filing of a verified application 
showing, so far as is known by the applicant, that no action concerning the 
estate is pending in any court, is entitled to receive a certificate from the 
Registrar that the personal representative appears to have fully administered 
the estate in question. The certificate evidences discharge of any lien on any 
property given to secure the obligation of the personal representative in lieu 
of bond or any surety, but does not preclude action against the personal 
representative or the surety. 

§ 3-1008. Subsequent administration 

If other property of the estate is discovered after an estate has been settled 
and the personal representative discharged or after one year after a closing 
statement has been filed, the court upon petition of any interested person 
and upon notice as it directs may appoint the same or a successor personal 
representative to administer the subsequently discovered estate. If a new 
appointment is made, unless the court orders otherwise, the provisions of this 
Code apply as appropriate; but no claim previously barred may be asserted 
in the subsequent administration. 

PART II 

COMPROMISE OF CONTROVERSIES 

§ 3-UOI. Effect of approval of agreements involving trusts inalienable 
interests, or interests of third persons 

A compromise of any controversy as to admission to probate of any instru
ment offered for formal probate as the will of a decedent, the construction, 
validity, or effect of any probated will, the rights or interests in the estate of 
the decedent, of any successor, or the administration of the estate, if approved 
in a formal proceeding in the court for that purpose, is binding on all the 
parties thereto including those unborn, unascertained or who could not be 
located. An approved compromise is binding even though it may affect a 
trust or an inalienable interest. A compromise does not impair the rights of 
creditors or of taxing authorities who are not parties to it. 
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The procedure for securing court approval of a compromise is as follows: 

(I) The terms of the compromise shall be set forth in an agreement in 
writing which shall be executed by all competent persons, and parents or 
legal guardians who have both actual custody and legal responsibility for a 
minor child' acting for any such minor child, who have beneficial interests or 
claims which will or may be affected by the compromise. Execution is not 
required by any person whose identity cannot be ascertained or whose where
abouts is unknown and cannot reasonably be ascertained. 

(2) Any interested person, including the personal representative or a 
trustee, then may submit the agreement to the court for its approval and for 
execution by the personal representative, the trustee of every affected testa
mentary trust, and other fiduciaries and representatives. 

(3) After notice to all interested persons or their representatives, including 
the personal representative of the estate and all affected trustees of trusts, the 
court, if it finds that the contest or controversy is in good faith and that the 
effect of the agreement upon the interests of persons represented by fidu
ciaries or other representatives is just and reasonable, shall make an order 
approving the agreement and directing all fiduciaries subject to its jurisdic
tion to execute the agreement. Minor children represented only by their 
parents may be bound only if their parents join with other competent persons 
in execution.of the compromise. Upon the making of the order and the execu
tion of the agreement, all further disposition of the estate is in accordance 
with the terms of the agreement. 

PART 12 

COLLECTION OF PERSONAL PROPERTY BY AFFIDAVIT AND 

SUMMARY ADMINISTRATION PROCEDURES 

FOR SMALL ESTATES 

§ 3-1201. Collection of personal property by affidavit 

(a) Thirty days after the death of a decedent, any person indebted to the 
decedent or having possession of tangible personal property or an instrument 
evidencing a debt, obligation, stock or chose in action belonging to the de
cedent shall make payment of the indebtedness or deliver the tangible per
sonal property or an instrument evidencing a debt, obligation, stock or chose 
in action to a person claiming to be the successor of the decedent upon being 
presented an affidavit made by or on behalf of the successor stating that: 

(I) The value of the entire estate, wherever located, less liens and encum
brances, does not exceed $10,000; 

(2) Thirty days have elapsed since the death of the decedent; 

(3) No application or petition for the appointment of a personal repre
sentative is pending or has been granted in any jurisdiction; and 

(4) The claiming successor is entitled to payment or delivery of the 
property. 
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(b) A transfer agent of any security shall change the registered ownership 
on the books of a corporation from the decedent to the successor or successors 
upon the presentation of an affidavit as provided in subsection (a). 

§ 3-1202. Effect of affidavit 

The person paying, delivering, transferring, or issuing personal property or 
the evidence thereof pursuant to affidavit is discharged and released to the 
same extent as if he dealt with a personal representative of the decedent. He 
is not required to see to the application of the personal property or evidence 
thereof or to inquire into the truth of any statement in the affidavit .. If any 
person to whom an affidavit is delivered refuses to pay, deliver, transfer, or 
issue any personal property or evidence thereof, it may be recovered or its 
payment, delivery, transfer, or issuance compelled upon proof of their right in 
a proceeding brought for the purpose by or on behalf of the persons entitled 
thereto. Any person to whom payment, delivery, transfer or issuance is 
made is answerable and accountable therefor to any personal representative of 
the estate or to any other person having a superior right. 

§ 3-1203. Small estates; summary administrative procedure 

If it appears from the inventory and appraisal that the value of the entire 
estate, less liens and encumbrances, does not exceed homestead allowance, 
exempt property, family allowance, costs and expenses of administration, rea
sonable funeral expenses, and reasonable and necessary medical and hospital 
expenses of the last illness of the decedent, the personal representative, with
out giving notice to creditors, may immediately disburse and distribute the 
estate to the persons entitled thereto and file a closing statement as provided 
in section 3-1204. 

§ 3-1204. Small estates; closing by sworn statement of personal 
representative 

(a) Unless prohibited by order of the court and except for estates being 
administered by supervised personal representatives, a personal representative 
may close an estate administered under the summary procedures of section 
3-1203 by filing with the court, at any time after disbursement and distribu
tion of the estate, a verified statement stating that: 

(1) To the best knowledge of the personal representative, the value of the 
entire estate, less liens and encumbrances, did not exceed homestead al
lowance, exempt property, family allowance, costs and expenses of admin
istration, reasonable funeral expenses, and reasonable, necessary medical 
and hospital expenses of the last illness of the decedent; 

(2) The personal representative has fully administered the estate by dis
bursing and distributing it to the persons entitled thereto; and 

(3) The personal representative has sent a copy of the closing statement to 
all distributees of the estate and to all creditors or other claimants of whom 
he is aware whose claims are neither paid nor barred and has furnished a 
full account in writing of his administration to the distributees whose inter
ests are affected. 
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(b) If no actions or proceedings involving the personal representative are 
pending in the court one year after the closing statement is filed, the appoint
ment of the personal representative terminates. 

(c) A closing statement filed under this section has the same effect as one 
filed under section 3-1003. 

§ 3-1205. Social security payments 

If, (I) not less than 30 days after the death of a Maine resident entitled, 
at the time of his death, to a monthly benefit or benefits under Title II of the 
Social Security Act, all or part of the amount of such benefit or benefits not 
in excess of $1,000 is paid by the United States to the surviving spouse, one 
or more of the deceased's children, or'descendants of his deceased children, 
the decliased's father or mother, or the deceased's brother or sister, preference 
being given in the order named if more than one request for payment shall 
have been made by or for such individuals, upon an affidavit made and filed 
with the Department of Health, Education and Welfare by the surviving 
spouse or other relative by whom or on whose behalf request for payment is 
made, and (2) the affidavit shows the date of death of the deceased, the rela
tionship of the affiant to the deceased, that no personal representative for 
the deceased has been appointed and qualified, and that, to the affiant's 
knowledge, there exists at the time of filing of the affidavit, no relative of a 
closer degree of kindred to the deceased than the affiant, then such payment 
pursuant to the affidavit shaH be deemed to be a payment to the legal repre
sentative of the decedent and, regardless of the truth or falsity of the state
ments made therein, shall constitute a full discharge and release of the 
United States from any further claim for such payment to the same extent 
as if such payment had been made to the personal representative of the 
decedent's estate. 

ARTICLE IV 

FOREIGN PERSONAL REPRESENTATIVE; ANCILLARY 

PART 1 

DEFINITIONS 

§ 4-101. Definitions 

(I) "Local administration" means administration by a personal representa
tive appointed in this State pursuant to appointment proceedings described in 
Article III. 

(2) "Local personal representative" includes any personal representative 
appointed in this State pursuant to appointment proceedings described in 
Article III and excludes foreign personal representatives who acquire the 
power of a local personal representative pursuant to section 4-205. 

(3) "Resident creditor" means a person domiciled in, or doing business in 
this State, who is, or could be, a claimant against an estate of a non-resident 
decedent. 
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POWERS OF FOREIGN PERSONAL REPRESENTATIVES 

§ 4-201. Payment of debt and delivery of property to domiciliary foreign 
personal representative without local administration 

At any time after the expiration of 60 days from the death of a non
resident decedent, any person indebted to the estate of the nonresident dece
dent or having possession or control of personal property, or of an instrument 
evidencing a debt, obligation, stock or chose in action belonging to the estate 
of the nonresident decedent may pay the debt, deliver the personal property, 
or the instrument evidencing the debt, obligation, stock or chose in action, 
to the domiciliary foreign personal rept:esentative of the nonresident decedent 
upon being presented with proof of his appointment and an affidavit made by 
or on behalf of the representative stating: 

(I) The date of the death of the nonresident decedent, 

(2) That· no local administration, or application or petition therefor, is 
pending in this State, 

(3) That the domiciliary foreign personal representative is entitled to pay
ment or delivery. 

§ 4-202. Payment or delivery discharges 

Payment or delivery made in good faith on the basis of the proof of 
authority and affidavit releases the debtor or person having possession of the 
personal property to the same extent as if payment or delivery had been made 
to a local personal representative. 

§ 4-203. Resident creditor notice 

Payment or delivery under section 4-201 may not be made if a resident 
creditor of the nonresident decedent has notified the debtor of the nonresident 
decedent or the person having possession of the personal property belonging 
to the nonresident decedent that the debt should not be paid nor the property 
delivered to the domiciliary foreign personal representative. 

§ 4-204. Proof of authority; bond 

If no local administration or application or petition therefor is pending in 
this State, a domiciliary foreign personal representative may file with a .court 
in this State in a county in which property belonging to the decedent is 
located, authenticated copies of his appointment and of any official bond he 
has given. 

§ 4-205. Powers 

A domiciliary foreign personal representative who has complied with sec
tion 4-204 may exercise as to assets in this State all powers of a local personal 
representative and may maintain actions and proceedings in this State subject 
to any conditions imposed upon nonresident parties generally. 



PUBLIC LAWS, 1979 

§ 4-206. Power of representatives in transition 

1053 
CHAP. 540 

The power of a domiciliary foreign personal representative under section 
4-201 or 4-205 shall be exercised only if there is no administration or applica
tion therefor pending in this State. An application or petition for local ad
ministration of the estate terminates the power of the foreign personal repre
sentative to act under section 4-205, but the local court may allow the foreign 
personal representative to exercise limited powers to preserve the estate. No 
person who, before receiving actual notice of a pending local administration, 
has changed his position in reliance upon the powers of a foreign personal 
representative shall be prejudiced by reason of the application or petition for, 
or grant of, local administration. The local personal representative is subject 
to all duties and obligations which have accrued by virtue of the exercise of 
the powers by the foreign personal representative and may be substituted for 
him in any action or proceedings in this State. 

§ 4-207. Ancillary and other local administrations; provisions governing 

In respect to a nonresident decedent, the provisions of Article III of this 
Code govern (I) proceedings, if any, in a court of this State for probate of the 
will, appointment, removal, supervision, and discharge of the local personal 
representative, and any other order concerning the estate; and (2) the status, 
powers, duties and liabilities of any local personal representative and the 
rights of claimants, purchasers, distributees and others in regard to a local 
administration. 

PART 3 

JURISDICTION OVER FOREIGN REPRESENTATIVES 

§ 4-301. Jurisdiction by act of foreign personal representative 

A foreign personal representative submits personally to the jurisdiction of 
the courts of this State in any proceeding relating to the estate by (I) filing 
authenticated copies of his appointment as provided in section 4-204, (2) re
ceiving payment of money or taking delivery of personal property under 
section 4-201, or (3) doing any act as a personal representative in this State 
which would have given the State jurisdiction over him as art individual. 
Jurisdiction under (2) is limited to the money or value of personal property 
collected. 

§ 4-302. Jurisdiction by act of decedent 

In addition to jurisdiction conferred by section 4-301, a foreign personal 
representative is subject to the jurisdiction of the courts of this State to the 
same extent that his decedent was subject to jurisdiction immediately prior 
to death. 

§ 4-303. Service on foreign personal representative 

Service of process may be made upon the foreign personal representative in 
such manner as the Supreme Judicial Court shall by rule provide. 

PART 4 
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JUDGMENTS AND PERSONAL REPRESENTATIVE 

§ 4-401. Effect of adjudication for or against personal representative 

An adjudication rendered in any jurisdiction in favor of or against any per
sonal representative of the estate is as binding on the local personal repre
sentative as if he were a party to the adjudication. 

ARTICLE V 

PROTECTION OF PERSONS UNDER 

DISABILITY AND THEIR PROPERTY 

PART 1 

GENERAL PROVISIONS 

§ 5-IOI. Definitions and USe of terms 

Unless otherwise apparent from the context, in this Code: 

(x) "Incapacitated person" means any person who is impaired by reason 
of mental illness, mental deficiency, physical illness or disability, chronic use 
of drugs, chronic intoxication, or other cause except minority to the extent 
that he lacks sufficient understanding or capacity to make or communicate 
responsible decisions concerning his person; 

(2) A "protective proceeding" is a proceeding under the provisions of 
section 5-401 to determine that a person cannot effectively manage or apply 
his estate to necessary ends, either because he lacks the ability or is otherwise 
inconvenienced, or because he is a minor, and to secure administration of his 
estate by a conservator or other appl;'opriate relief; 

(3) A "protected person" is a minor or other person for whom a con
servator has been appointed or other protective order has been made; 

(4) A "ward" is a person for whom a guardian has been appointed. A 
"minor ward" is a minor for whom a guardian has been appointed solely be
cause of minority. 

§ 5-102. Jurisdiction of subject matter; consolidation of proceedings 

(a) The court has exclusive jurisdiction over guardianship proceedings 
and has jurisdiction over protective proceedings to the extent provided in 
section 5-402. 

(b) When both guardianship and protective proceedings as to the same 
person are commenced or pending in the same court, the proceedings may be 
consolidated. 

§ 5-103. Facility of payment or delivery 
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Any person under a duty to payor deliver money or personal property to a 
minor may perform this duty, in amounts not exceeding $5,000 per year, by 
paying or delivering the money or property to (I) the minor, if he is married; 
(2) any person having the care and custody of the minor with whom the 
minor resides; (3) a guardian of the minor; or (4) a financial institution inci
dent to a deposit in a federally insured savings account in the sole name of 
the minor and giving notice of the deposit to the minor. This section does not 
apply if the person making payment or delivery has actual knowledge that a 
conservator has been appointed or proceedings for appointment of a conserv
ator of the estate of the minor are pending. The persons, other than the minor 
or any financial institution under (4) above, receiving money or property for 
a minor, are obligated to apply the money to the support and education of 
the minor, but may not pay themselves except by way of reimbursement for 
out-of-pocket expenses for goods and services necessary for the mino11's 
support. Any excess sums shall be preserved for future support of the minor 
and any balance not so used and any property received for the minor must 
be turned over to the minor when he attains majority. Persons who payor 
deliver in accordance with provisions of this section are not responsible for 
the proper application thereof. 

§ 5-104. Delegation of powers by parent or guardian 

A parent or a guardian of a minor or incapacitated person, by a properly 
executed power of attorney, may delegate to another person, for a period not 
exceeding 6 months, any of his powers regarding care, custody, or property 
of the minor child or ward, except his power to consent to marriage or adop
tion of a minor ward. 

§ 5-105. Limited guardianships 

In any case in which a guardian can be appointed by the court, the judge 
may appoint a limited guardian with fewer than all of the legal powers and 
duties of a guardian. The specific duties and powers of a limited guardian 
shall be enumerated in the decree or court order. A person for whom a limited 
guardian has been appointed retains all legal and civil rights except those 
which have been suspended by the decree or order. 

PART 2 

GUARDIANS OF MINORS 

§ 5-201. Status of guardian of minor; general 

A person becomes a guardian of a minor by acceptance of a testamentary 
appointment or upon appointment by the court. The guardianship status 
continues until terminated, without regard to the location from time to time 
of the guardian and minor ward. 

§ 5-202. Testamentary appointment of guardian of minor 

The parent of a minor may appoint by will a guardian of an unmarried 
minor. Subject to the right of the minor under section 5-203, a testamentary 
appointment becomes effective upon filing the guardian's acceptance in the 
court in which the will is probated, if before acceptance, both parents are 
dead or the surviving parent is adjudged incapacitated. If both parents are 
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dead, an effective appointment by the parent who died later has priority. This 
State recognizes a testamentary appointment effected by filing the guardian's 
acceptance under a will probated in another state which is the testator's 
domicile. Upon acceptance of appointment, written notice of acceptance 
must be given by the guardian to the minor and to the person having his care, 
or to his nearest adult relation. 

§ 5-203. Objection by minor of 14 or older to testamentary appointment 

A minor of 14 or more years may prevent an appointment of his test
amentary guardian from becoming effective, or may cause a previously ac
cepted appointment to terminate, by filing with the court in which the will is 
probated a written objection to the appointment before it is accepted or within 
30 days after notice of its acceptance. An objection may be withdrawn. An 
objection does not preclude appointment by the court in a proper proceeding 
of the testamentary nominee, or any other suitable person. 

§ 5-204. Court appointment of guardian of minor; conditions for 
appointment 

The court may appoint a guardian for an unmarried minor if all parental 
rights of custody have been terminated or suspended by circumstances or 
prior court order. A guardian appointed by will as provided in section 5-202 
whose appointment has not been prevented or nullified under section 5-203 
has priority over any guardian who may be appointed by the court but the 
court may proceed with an appointment upon a finding that the testamentary 
guardian has failed to accept the testamentary appointment within 30 days 
after notice of the guardianship proceeding. 

§ 5-205. Court appointment of guardian of minor; venue 

The venue for guardianship proceedings for a minor is in the place where 
the minor resides or is present. 

§ 5-206. Court appointment of guardian of minor; qualifications; priority of 
minor's nominee 

The court may appoint as guardian any person whose appointment would 
be in the best interests of the minor. The court shall appoint a person nom
inated by the minor, if the minor is 14 years of age or older, unless the court 
finds the appointment contrary to the best interests of the minor. 

§ 5-207. Court appointment of guardian of minor; procedure 

(a) Notice of the time and place of hearing of a petition for the appoint
ment of a guardian of a minor is to be given by the petitioner in the manner 
prescribed by court rule under section 1-401 to: 

(I) The minor, if he is 14 or more years of age; 

(2) The person who has had the principal care and custody of the minor 
during the 60 days preceding the date of the petition; and 

(3) Any living parent of the minor. 
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(b) Upon hearing, if the court finds that a qualified person seeks appoint
ment, venue is proper, the required notices have been given, the requirements 
of section 5-204 have been met, and the welfare and best interests of the 
minor will be served by the requested appointment, it shall make the appoint
ment. In other cases the court may dismiss the proceedings, or make any 
other disposition of the matter that will best serve the interest of the minor. 

(c) If necessary, the court may appoint a temporary guardian, with the 
status of an ordinary guardian of a minor, but the authority of a temporary 
guardian shall not last longer than six months. 

(d) If, at any time in the proceeding, the court determines that the in
terests of the minor are or may be inadequately represented, it may appoint 
an attorney to represent the minor, giving consideration to the preference of 
the minor if the minor is fourteen years of age or older. 

§ 5-208. Consent to service by acceptance of appointment; notice 

By accepting a testamentary or court appointment as guardian, a guardian 
submits personally to the jurisdiction of the court in any proceeding relating 
to the guardianship that may be instituted by any interested person. Notice 
of any proceeding shall be delivered to the guardian, or mailed to him by 
ordinary mail at his address as listed in the court records and to his address 
as then known to the petitioner. Letters of guardianship must ind,icate 
whether the guardian was appointed by will or by court order. 

§ 5-209. Powers and duties of guardian of minor 

A guardian of a minor has the powers and responsibilities of a parent who 
has not been deprived of custody of his minor and unemancipated child, 
except that a guardian is not legally obligated to provide from his own funds 
for the ward and is not liable to 3rd persons by reason of the parental rela
tionship for acts of the ward. In particular, and without qualifying the fore
going, a guardian has the following powers and duties: 

(a) He must take reasonable care of his ward's personal effects and com
mence protective proceedings if necessary to protect other property of the 
ward. 

(b) He may receive money payable for the support of the ward to the 
ward's parent, guardian or custodian under the terms of any statutory benefit 
or insurance system, or any private contract, devise, trust, conservatorship 
or custodianship. He also may receive money or property of the ward paid or 
delivered by virtue of section 5-103. Any sums so received shall be applied 
to the ward's current needs for support, care and education. He must exercise 
due care to conserve any excess for the ward's future needs unless a con
servator has been appointed for the estate of the ward, in which case excess 
shall be paid over at least annually to the conservator. Sums so received by 
the guardian are not to be used for compensation for his services except as 
approved by order of court or as determined by a duly appointed conservator 
other than the guardian. A guardian may institute proceedings to compel the 
performance by any person of a duty to support the ward or to pay sums for 
the welfare of the ward. 

(c) The guardian is empowered to facilitate the ward's education, social, 
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or other activities and to authorize medical or other professional care, treat
ment, or advice. A guardian is not liable by reason of this consent for injury 
to the ward resulting from the negligence or acts of 3rd persons unless it 
would have been illegal for a parent to have consented. A guardian may con
sent to the marriage or adoption of his ward. 

(d) A guardian must report the condition of his ward and of the ward's 
estate which has been subject to his possession or control, as ordered by 
court on petition of any person interested in the minor's welfare or as re
quired by court rule. 

§ 5-210. Termination of appointment of guardian; general 

A guardian's authority and responsibility terminates upon the death, resig
nation or removal of the guardian or upon the minor's death, adoption, mar
riage or attainment of majority, but termination does not affect his liability 
for prior acts, nor his obligation to account for funds and assets of his ward. 
Resignation of a guardian does not terminate the guardianship until it has 
been approved by the court. A testamentary appointment under an informally 
probated will terminates if the will is later denied probate in a formal pro
ceeding. 

§ 5-211. Proceedings subsequent to appointment; venue 

(a) The court where the ward resides has concurrent jurisdiction with the 
court which appointed the guardian, or in which acceptance of a testamentary 
appointment was filed, over resignation, removal, accounting and other pro
ceedings relating to the guardianship. 

(b) If the court located where the ward resides is not the court in which 
acceptance of appointment is filed, the court in which proceedings subsequent 
to appointment are commenced shall in all appropriate cases notify the other 
court, in this or another state, and after consultation with that court deter
mine whether to retain jurisdiction or transfer he proceedings to the other 
court, whichever is in the best interest of the ward. A copy of any order 
accepting a resignation or removing a guardian shall be sent to the court in 
which acceptance of appointment is filed. 

§ 5-212. Resignation or removal proceedings 

(a) Any person interested in the welfare of a ward, or the ward, if 14 or 
more years of age, may petition for removal of a guardian on th~ ground that 
removal would be in the best interest of the ward. A guarc:1.ian may petition 
for permission to resign. A petition for removal or for pet'mission to resign 
may, but need not, include a request for appointment of a successor guardian. 

(b) After notice and hearing on a petition for removal or for permission 
to resign, the court may terminate the guardianship and make any further 
order that may be appropriate. 

(c) If, at any time in the proceeding, the court determines that the inter
ests of the ward are, or may be, inadequately represented, it may appoint an 
attorney to represent the minor, giving consideration to the preference of the 
minor if the minor is 14 or more years of age. 
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§ 5-301. Testamentary appointment of guardian for incapacitated person 

(a) The parent of an incapacitated person may by will appoint a guardian 
of the incapacitated person. A testamentary appointment by a parent becomes 
effective when, after having given 7 days prior written notice of his intention 
to do so to the incapacitated person and to the person having his care or to 
his nearest adult relative, the guardian files acceptance of appointment in the 
court in which the will is formally or informally probated, if prior thereto 
both parents are dead or the surviving parent is judged incapacitated, and if 
the incapacitated person is not under the care of his spouse. If both parents 
are dead, an effective appointment by the parent who died later has priority 
unless it is terminated by the denial of probate in formal proceedings. 

(b) The spouse of a married incapacitated person may by will appoint a 
guardian of the incapacitated person. The appointment becomes effective 
when, after having given 7 days prior written notice of his intention to do so 
to the incapacitated person and to the person having his care or to his near
est adult relative, the guardian files acceptance of appointment in the court 
in which the will is informally or formally probated. An effective appoint
ment by a spouse has priority over an appointment by a parent unless it is 
terminated by the denial of probate in formal proceedings. 

(c) This State shall recognize a testamentary appointment effected by 
filing acceptance under a will probated at the testator's domicile in another 
state. 

(d) On the filing with the court in which the will was probated of written 
objection to the appointment by the person for whom a testamentary appoint
ment of guardian has been made, the appointment is terminated. An objection 
does not prevent appointment by the court in a proper proceeding of the 
testamentary nominee or any other suitable person upon an adjudication of 
incapacity in proceedings under the succeeding sections of this Part. 

§ 5-302. Venue 

The venue for guardianship proceedings for an incapacitated person IS m 
the place where the incapacitated person resides or is present. If the incapaci
tated person is admitted to an institution pursuant to order of a court of 
competent jurisdiction, venue is also in the county in which that court sits. 

§ 5-30 3. Procedure for court appointment of a guardian of an 
incapacitated person 

(a) The incapacitated person or any person interested in his welfare may 
petition for a finding of incapacity and appointment of a guardian. 

(b) Upon the filing of a petition, the court shall set a date for hearing on 
the issues of incapacity and unless the allegedly incapacitated person has 
counsel of his own choice, it may appoint an appropriate official or attorney 
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to represent him in the proceediIlg, who shall have the powers and duties of 
a guardian ad litem. The person alleged to be incapacitated shall be examined 
by a physician acceptable to the court who shall submit his report in writing 
to the court. The court may appoint a visitor who shall interview the 
allegedly incapacitated person and the person who is seeking appointment as 
guardian, and visit the present place of abode of the person alleged to be 
incapacitated and the place it is proposed that he will be detained or reside 
if the requested appointment is made, and submit his report in writing to the 
court. The person alleged to be incapacitated is entitled to be present at the 
hearing in person, and to see and hear all evidence bearing upon his condition. 
He is entitled to· be represented by counsel, to present evidence, to cross
examine witnesses, including the physician and the visitor. The issue may be 
determined at a closed hearing if the person alleged to be incapacitated or his 
counsel so requests. 

§ 5-304. Findings; order of appointment 

The court may appoint a guardian as requested if it is satisfied that the 
person for whom a guardian is sought is incapacitated and that the appoint
ment is necessary or desirable as a means of providing continuing care and 
supervision of the person of the incapacitated person. Alternatively, the court 
may dismiss the proceeding or enter any other appropriate order. 

§ 5-305. Acceptance of appointment; consent to jurisdiction 

By accepting appointment, a guardian submits personally to the jurisdiction 
of the court in any proceeding relating to the guardianship that may be 
instituted by any interested person. Notice of any proceeding shall be de
livered to the guardian or mailed to him by ordinary mail at his address as 
listed in the court records and to his address as then known to the petitioner. 

§ 5-306. Termination of guardianship for incapacitated person 

The authority and responsibility of a guardian for an incapacitated person 
terminates upon the death of the guardian or ward, the determination of 
incapacity of the guardian, or upon removal or resignation as provided in 
section 5-307. Testamentary appointment under an informally probated will 
terminates if the will is later denied probate in a formal proceeding. Termi
nation does not affect his liability for prior acts nor his obligation to account 
for funds and assets of his ward. 

§ 5-307. Removal or resignation of guardian; termination of incapacity 

(a) On petition of the ward or any person interested in his welfare, the 
court may remove a guardian and appoint a succeSSor if in the best interests 
of the ward. On petition of the guardian, the court may accept his resigna
nation and make any other order which may be appropriate. 

(b) An order adjudicating incapacity may specify a minimum period, not 
exceeding one year, during which no petition for an adjudication that the 
ward is no longer incapacitated may be filed without special leave. Subject 
to this restriction, the ward or any person interested in his welfare may peti
tion for an order that he is no longer incapacitated, and for removal or resig
nation of the guardian. A request for this order may be made by informal 
letter to the court or judge and any person who knowingly interferes with 
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transmission of this kind of request to the court or judge may be adjudged 
guilty of contempt of court. 

(c) Before removing a guardian, accepting the resignation of a guardian, 
or ordering that a ward's incapacity has terminated, the court, following 
the same procedures to safeguard the rights of the ward as apply to a petition 
for appointment of a guardian, may send a visitor to the residence of the 
present guardian and to the place where the ward resides or is detained, to 
observe conditions and report in writing to the court. 

§ 5-308. Visitor in guardianship proceedings 

A visitor is, with respect to guardianship proceedings, a person who is 
trained in law, nursing, social work, or has other significant qualifications that 
make him suitable to perform the function, and is an officer, employee or 
special appointee of the court with no personal interest in the proceedings. 

§ 5-309. Notices in guardianship proceedings 

(a) In a proceeding for the appointment or removal of a guardian of an 
incapacitated person other than the appointment of a temporary guardian or 
temporary suspension of a guardian, notice of hearing shall be given to each 
of the following: 

(r) The ward or the person alleged to be incapacitated and his spouse, 
parents and adult children; 

(2) Any person who is serving as his guardian, conservator or who has 
his care and custody; and 

(3) In case no other person is notified under paragraph (r), at least one 
of his closest adult relatives, if any can be found. 

(b) Notice shall be served personally on the alleged incapacitated person, 
and, if they can be found within the State, on the spouse of the alleged in
capacitated person, or on an adult child of the alleged incapacitated person if 
no spouse can be found within the State, or on a parent of the incapacitated 
person if no spouse or adult child can be found within the State. Notice to 
the spouse, adult child, or parent, if they cannot be found within the State, 
shall be given as provided by court rule under section r-4or. Waiver of notice 
by the person alleged to be incapacitated is not effective unless he attends the 
hearing or his waiver of notice is confirmed in an interview with the visitor. 
Representation of the alleged incapacitated person by a guardian ad litem 
is not mandatory. 

§ 5-3ro. Temporary guardians 

If an incapacitated person has no guardian and an emergency exists, the 
court may exercise the power of a guardian pending notice and hearing. If 
an appointed guardian is not effectively performing his duties and the court 
further finds that the welfare of the incapacitated person requires immediate 
action, it may, with or without notice, appoint a temporary guardian for the 
incapacitated person for a specified period not to exceed 6 months. A tem
porary guardian is entitled to the care and custody of the ward and the 
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authority of any permanent guardian previously appointed by the court is 
suspended so long as a temporary guardian has authority. A temporary 
guardian shall not seek the involuntary hospitalization of his ward in any in
stitution outside this State. A temporary guardian may be removed at any 
time. A temporary guardian shall make any report the court requires. In 
other respects the provisons of this code concerning guardians apply to tem
porary guardians. 

§ 5-3II. Who may be guardian; priorities 

(a) Any competent person or a suitable institution may be appointed 
guardian of an incapacitated person, except as provided in subsection (c). 

(b) Subject to a determination by the court of the best interests of the 
incapacitated person, persons who are not disqualified have priority for ap
pointment as guardian in the following order: 

(I) The person or institution nominated in writing by the incapacitated 
person; 

(2) The spouse of the incapacitated person; 

(3) An adult child of the incapacitated person; 

(4) A parent of the incapacitated person, including a person nominated by 
will or othet writing signed by a deceased parent; 

(5) Any relative of the incapacitated person with whom he resided for 
more than 6 months prior to the filing of the petition; 

(6) A person nominated by the person who is caring for him or paying 
benefits to him. 

(c) A facility or institution which is licensed under Title 22, sections 1817 
and 7801 may not act as guardian of an incapacitated person who is a resident. 

§ 5-312. General powers and duties of guardian 

(a) A guardian of an incapacitated person has the same powers, rights 
and duties respecting his ward that a parent has respecting his unemancipated 
minor child, except that a guardian is not legally obligated to provide from his 
own funds for the ward and is not liable to 3rd persons for acts of the ward 
solely by reason of the parental relationship. In particular, and without 
qualifying the foregoing, a guardian has the following powers and duties, 
except as modified by order of the court: 

(I) To the extent that it is consistent with the terms of any order by a 
court of competent jurisdiction relating to detention or commitment of the 
ward, he is entitled to custody of the person of his ward and may establish 
the ward's place of abode within or without this State, and may place the 
ward in any hospital or other institution for care in the same manner as 
otherwise provided by law. 
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(2) If entitled to custody of his ward he shall make provision for the care, 
comfort and maintenance of his ward and, whenever appropriate, arrange 
for his training and education. Without regard to custodial rights of the 
ward's person, he shall take reasonable care of his ward's clothing, furni
ture, vehicles and other personal effects and commence protective proceed
ings if other property of his ward is in need of protection. 

(3) A guardian may give any consents or approvals that may be necessary 
to enable the ward to receive medical or other professional care, counsel, 
treatment or service. 

(4) If no conservator for the estate of the ward has been appointed, he 
may: 

(i) Institute proceedings to compel any person under a duty to support 
the ward or to pay sums for the welfare of the ward to perform his duty; 

(ii) Receive money and tangible property deliverable to the ward and 
apply the money and property for support, care and education of the 
ward; but, he may not use funds from his ward's estate for room and 
board which he, his spouse, parent, or child have furnished the ward un
less a charge for the service is approved by order of the court made upon 
notice to at least one of the next of kin of the ward, if notice is possible. 
He must exercise care to conserve any excess for the ward's needs. 

(5) A guardian is required to report the condition of his ward and of the 
estate which has been subject to his possession or control, as required by 
the court or court rule. 

(6) If a conservator has been appointed, all of the ward's estate received 
by the guardian in excess of those funds expended to meet current expenses 
for support, c.are, and education of the ward must be paid to the conservator 
for management as provided in this code, and the guardian must account 
to the conservator for funds expended. 

(b) Any guardian of one for whom a conservator also has been appointed 
shall control the custody and care of the ward, and is entitled to receive 
reasonable sums for his services and for room and board furnished to the 
ward as agreed upon between him and the conservator, provided the amounts 
agreed upon are reasonable under the circumstances. The guardian may 
request the conservator to expend the ward's estate by payment to 3rd 
persons or institutions for the ward's care and maintenance. 

§ 5-313. Proceedings subsequent to appointment; venue 

(a) The court where the ward resides has concurrent jurisdiction with the 
court which appointed the guardian, or in which acceptance of a testamentary 
appointment was filed, over resignation, removal, accounting and other pro
ceedings relating to the guardianship. 

(b) If the court located where the ward resides is not the court in which 
acceptance of appointment is filed, the court in which proceedings subsequent 
to appointment are commenced shall in all appropriate cases notify the other 
court. in this or another state, and after consultation with that court deter-
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mine whether to retain jurisdiction or transfer the proceedings to the other 
court, whichever may be in the best interest of the ward. A copy of any 
order accepting a resignation or removing a guardian shall be sent to the 
court in which acceptance of appointment is filed. 

PART 4 

PROTECTION OF PROPERTY OF PERSONS UNDER 

DISABILITY AND MINORS 

§ 5-40I. Protective proceedings 

Upon petition and after notice and hearing in accordance with the provi
sions of this Part, the court may appoint a conservator or make other pro
tective order for cause as follows: 

(r) Appointment of a conservator or other protective order may be made 
in relation to the estate and affairs of a minor if the court determines that a 
minor owns money or property that reqUlres management or protection 
which cannot otherwise be provided, has or may have business affairs which 
may be jeopardized or prevented by his minority, or that funds are needed 
for his support and education and that protection is necessary or desirable to 
obtain or provide funds. 

(2) Appointment of a conservator or other protective order may be made 
in relation to the estate and affairs of a-person if the court determines that 
(i) the person is unable to manage his property and affairs effectively for 
reasons such as mental illness, mental deficiency, physical illness or disability, 
chronic use of drugs, chronic intoxication, confinement, detention by a foreign 
power, or disappearance; and (ii) the person has property which will be 
wasted or dissipated unless proper management is provided, or that funds are 
needed for the support, care and welfare of the person or those entitled to be 
supported by him and that protection is necessary or desirable to obtain or 
provide funds. 

§ 5-402. Protective proceedings; jurisdiction of affairs of protected persons 

After the service of notice in a proceeding seeking the appointment of a 
conservator or other protective order and until termination of the proceed
ing, the court in which the petition is filed has: 

(r) Exclusive jurisdiction to determine the need for a conservator or 
other protective order until the proceedings are terminated; 

(2) Exclusive jurisdiction to determine how the estate of the protected 
person which is subject to the laws of this State shall be managed, expended 
or distributed to or for the use of the protected person or any of his de
pendents; 

(3) Concurrent jurisdiction to determine the validity of claims against the 
person or estate of the protected person and his title to any property or claim. 

§ 5-403. Venue 
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(1) In the place in this State where the person to be protected resides 
whether or not a guardian has been appointed in another place; or 

(2) If the person to be protected does not reside in this State, in any 
place where he has property. 

§ 5-404. Original petition for appointment or protective order 

(a) The person to be protected, any person who is interested in his 
estate, affairs or welfare including his parent, guardian, or custodian, or any 
person who would be adversely affected by lack of effective management of 
his property and affairs may petition for the appointment of a conservator or 
for other appropriate protective order. 

(b) The petition shall contain such information and be in such form as 
the Supreme Judicial Court shall by rule provide. 

§ 5-405. Notice 

(a) On a petition for appointment of a conservator or other protective 
order, the person to be protected and his spouse or, if none, an adult child of 
the person, or if no spouse or adult child of the person, the person's parents, 
must be served personally with notice of the proceeding at least 14 days 
before the date of the hearing if they can be found within the State, or, if 
they cannot be found within the State, they must be given notice as pre
scribed by court rule under section 1-401. Waiver by the person to be pro
tected is not effective unless he attends the hearing or, unless minority is the 
reason for the proceeding, waiver is confirmed in an interview with the visitor. 

(b) Notice of a petition for appointment of a conservator or other initial 
protective order, and of any subsequent hearing, must be given to any per
son who has filed a request for notiCe under section 5-406 and to interested 
persons and other persons as the court may direct. Except as otherwise pro
vided in subsection (a), notice shall be given as prescribed by court rule under 
section 1-401. 

§ 5-406. Protective proceedings; request for notice; interested person 

Any interested person who desires to receive notice of any filing, hearing 
or order in a protective proceeding may file a demand for notice with the 
court, shall thereupon have notice of such demand given to any conservator 
who has been appointed, and shall thereafter receive notice of every filing, 
notice or order to which the demand relates, in such manner and form as 
the Supreme Judicial Court shall by rule provide. Any governmental agency 
paying or planning to pay benefits to the person to be protected is an inter
ested person in protective proceedings. 

§ 5-40 7. Procedure concerning hearing and order on original petition 

(a) Upon receipt of a petition for appointment of a conservator or other 
protective order because of minority, the court shall set a date for hearing 
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on the matters alleged in the petition. If, at any time in the proceeding, the 
court determines that the interests of the minor are or may be inadequately 
represented, it may appoint an attorney to represent the minor, giving con
sideration to the choice of the minor if 14 years of age or older. A lawyer 
appointed by the court to represent a minor has the powers and duties of a 
guardian ad litem. 

(b) Upon receipt of a petition for appointment of a conservator or other 
protective order for reasons other than minority, the court shall set a date 
for hearing. Unless the person to be protected has counsel of his own choice, 
the court may appoint a lawyer to represent him who then has the powers 
and duties of a guardian ad litem. If the alleged disability is mental illness, 
mental deficiency, physical illness or disability, advanced age, chronic use of 
drugs, or chronic intoxication, the court may direct that the person to be 
protected be examined by a physician acceptable to the court, preferably a 
physician who is not connected with any institution in which the person is a 
patient or is detained. The court may send a visitor to interview the person 
to be protected. The visitor may be a guardian ad litem or an officer or em
ployee of the court. 

(c) After hearing, upon finding that a basis for the appointment of a con
servator or other protective order has been established, the court shall make 
an appointment or other appropriate protective order. 

§ 5-408. Permissible court orders 

The court has the following powers which may be exercised directly or 
through a conservator in respect to the estate and affairs of protected persons; 

(1) While a petition for appointment of a conservator or other protective 
order is pending and after preliminary hearing and without notice to others, 
the court has power to preserve and apply the property of the person to be 
protected as may be required for his benefit or the benefit of his dependents. 

(2) After hearing and upon determining that a basis for an appointment 
or other protective order exists with respect to a minor without other disa
bility, the court has all those powers over the estate and affairs of the minor 
which are or might be necessary for the best interests of the minor, his family 
and members of his household. 

(3) After hearing and upon determining that a basis for an appointment 
Or other protective order exists with respect to a person for reasons other 
than minority, the court has, for the benefit of the person and members of 
his household, all the powers over his estate and affairs which he could 
exercise if present and not under disability, except the power to make a will. 
These powers include, but are not limited to power to make gifts, to convey 
or release his contingent and expectant interests in property including mari
tal property rights and any right of survivorship incident to joint tenancy or 
tenancy by the entirety, to exercise or release his powers as trustee, personal 
representative, custodian for minors, conservator, or donee of a power of ap
pointment, to enter into contracts, to create revocable or irrevocable trusts of 
property of the estate which may extend beyond his disability or life, to exer
cise options of the disabled person to purchase securities or other property, to 
exercise his rights to elect options and change beneficiaries under insurance' 
and annuity policies and to surrender the policies for their cash value, to 
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exercise his right to an elective share in the estate of his deceased spouse and 
to renounce any interest by testate or intestate succession or by inter vivos 
transfer. 

(4) The court may exercise or direct the exercise of, its authority to 
exercise or release powers of appointment of which the protected person is 
donee, to renounce interests, to make gifts in trust or otherwise exceeding 
20% of any year's income of the estate or to change beneficiaries under 
insurance and annuity policies, only if satisfied, after notice and hearing, 
that it is in the best interests of the protected person, and that he either is 
incapable of consenting or has consented to the proposed exercise of power. 

(5) An order made pursuant to this section determining that a basis 
for appointment of a conservator or other protective order exists, has no 
effect on the capacity of the protected person. 

§ 5-409. Protective arrangements and single transactions authorized 

(a) If it is established in a proper proceeding that a basis exists as de
scribed in section 5-401 for affecting the property and affairs of a person 
the court, without appointing a conservator, may authorize, direct or ratify 
any transaction necessary or desirable to achieve any security, service, or 
care arrangement meeting the foreseeable needs of the protected person. 
Protective arrangements include, but are not limited to, payment, delivery, 
deposit or retention of funds or property, sale, mortgage, lease or other 
transfer of property, entry into an annuity contract, a contract for life care, 
a deposit contract, a contract for training and education, or addition to or 
establishment of a suitable trust. 

(b) When it has been established in a proper proceeding that a basis 
exists as described in section 5-401 for affecting the property and affairs of a 
person the court, without appointing a conservator, may authorize, direct 
or ratify any contract, trust or other transaction relating to the protected 
person's financial affairs or involving his estate if the court determines that the 
transaction is in the best interests of the protected person. 

(c) Before approving a protective arrangement or other transaction under 
this section, the court shall consider the interests of creditors and dependents 
of the protected person and, in view of his disability, whether the protected 
person needs the continuing protection of a conservator. The court may ap
point a special conservator to assist in the accomplishment of any protective 
arrangement or other transaction authorized under this section who shall 
have the authority conferred by the order and serve until discharged by 
order after report to the court of all matters done pursuant to the order of 
appointment. 

§ 5-410. Who may be appointed conservator; priorities 

(a) The court may appoint an individual, or a corporation with general 
power to serve as trustee, as conservator of the estate of a protected person. 
The following are entitled to consideration for appointment in the order 
listed: 

(I) A conservator, guardian of property or other like fiduciary appointed 
or recognized by the appropriate court of any other jurisdiction in which 
the protected person resides; 
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(2) An individual or corporation nominated by the protected person if he 
is 14 or more years of age and has, in the opinion of the court, sufficient 
mental capacity to make an intelligent choice; 

(3) The spouse of the protected person; 

(4) An adult child of the protected person; 

(5) A parent of the protected person, or a person nominated by the will 
of a deceased parent; 

(6) Any relative of the protected person with whom he has resided for 
more than 6 months prior to the filing of the petition; 

(7) A person nominated by the person who is caring for him or paying 
benefits to him. 

(b) A person in subsection (a), paragraphs (I), (3), (4), (5), or (6) may 
nominate in writing a person to serve in his stead. With respect to persons 
having equal priority, the court is to select the one who is best qualified of 
those willing to serve. The court, for good cause, may pass over a person 
having priority and appoint a person having less priority or no priority. 

§ 5-411. Bond 

The court may require a conservator to furnish a bond conditioned upon 
faithful discharge of all duties of the trust according to law, with sureties as 
it shall specify. Unless otherwise directed, the bond shall be in the amount of 
the aggregate capital value of the property of the estate in his control plus 
one year's estimated income minus the value of securities deposited under 
arrangements requiring an order of the court for their removal and the value 
of any land which the fiduciary, by express limitation of power, lacks power 
to sell or convey without court authorization. The court in lieu of sureties 
on a bond, may accept other security for the performance of the bond, includ
ing a pledge of securities or a mortgage of land. 

§ 5-412. Terms and requirements of bonds 

(a) The following requirements and provisions apply to any bond re-
quired under section 5-411 : 

(r) Unless otherwise provided by the terms of the approved bond, 
sureties are jointly and severally liable with the conservator and with each 
other; 

(2) By executing an approved bond of a conservator, the surety consents 
to the jurisdiction of the court which issued letters to the primary obligor 
in any proceeding pertaining to the fiduciary duties of the conservator and 
naming the surety as a party defendant. Notice of any proceeding shall 
be delivered to the surety or mailed to him by registered or certified mail 
at his address as listed with the court where the bond is filed and to his 
address as then known to the petitioner; 

(3) On petition of a successor conservator or any interested person, a 
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proceeding may be initiated against a surety for breach of the obligation of 
the bond of the conservator; 

(4) The bond of the conservator is not void after the first recovery but 
may be proceeded against from time to time until the whole penalty is 
exhausted. 

(b) No proceeding may be commenced against the surety on any matter 
as to which an action or proceeding against the primary obligor is barred by 
adjudication or limitation. 

§ 5-413. Acceptance of appointment; consent to jurisdiction 

By accepting appointment, a conservator submits personally to the juris
diction of the court in any proceeding relating to the estate that may be 
instituted by any interested person. Notice of any proceeding shall be de
livered to the conservator, or mailed to him by registered or certified mail 
at his address as listed in the petition for appointment or as thereafter re
ported to the court and to his address as then known to the petitioner. 

§ 5-414. Compensation and expenses 

If not otherwise compensated for services rendered, any visitor, lawyer, 
physician, conservator or special conservator appointed in a protective pro
ceeding is entitled to reasonable compensation from the estate. The factors 
set forth in section 3-721, subsectton (b) should be considered as guides 
in determining the reasonableness of compensation under this section. 

§ 5-415. Death, resignation or removal of conservator 

The court may remove a conservator for good cause, upon notice and 
hearing, or accept the resignation of a conservator. After his death, resig
nation or removal, the court may appoint another conservator. A conserva
tor so appointed succeeds to the title and powers of his predecessor. 

§ 5-416. Petitions for orders subsequent to appointment 

(a) Any person interested in the welfare of a person for whom a con
servator has been appointed may file a petition in the appointing court for an 
order (I) requiring bond or security or additional bond or security, or' re
ducing bond, (2) requiring an accounting for the administration of the trust, 
(3) directing distribution, (4) removing the conservator and appointing a 
temporary or successor conservator, or (5) granting other appropriate relief. 

(b) A conservator may petition the appointing court for instructions con
cerning his fiduciary responsibility. 

(c) Upon notice and hearing, the court may give appropriate instructions 
or make any appropriate order. 

§ 5-417. General duty of conservator 

In the exercise of his powers, a conservator is to act as a fiduciary and shall 
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observe the standards of care applicable to trustees as described by section 
7-302 . 

§ 5-418. Inventory and records 

Within 90 days after his appointment, every conservator shall prepare and 
file with the appointing court a complete inventory of the estate of the pro
tected person together with his oath or affirmation that it is complete and 
accurate so far as he is informed. The conservator shall provide a copy thereof 
to the protected person if he can be located, has attained the age of 14 years, 
and has sufficient mental capacity to understand these matters, and to any 
parent or guardian with whom the protected person resides. The conservator 
shall keep suitable records of his administration and exhibit the same on 
request of any interested person. 

§ 5-419. Accounts 

Every conservator must account to the court for his administration of the 
trust upon his resignation or removal; and at other times as the court may 
direct. On termination of the' protected person's minority or disability, a 
conservator may account to the court, or he may account to the former pro
tected person or his personal ,representative. Subject to appeal or vacation 
within the time permitted, an order, made upon notice and hearing, allowing 
an intermediate account of a conservator, adjudicates as to his liabilities con
cerning the matters considered in connection therewith; and an order, made 
upon notice and hearing, allowing a final account adjudicates as to all pre
viously unsettled liabilities of the conservator to the protected person or his 
successors relating to the conservatorship. In connection with any account, 
the court may require a conservator to submit to a physical check of the 
estate in his control, to be made in any manner the court may specify. 

§ 5-420. Conservators; title by appointment 

The appointment of a conservator vests in him title as trustee to all prop
erty of the protected person, presently held or thereafter acquired, including 
title to any property theretofore held for the protected person by custodians 
or attorneys in fact. The appointment of a conservator is not a transfer or 
alienation within the meaning of general provisions of any federal or state 
statute or regulation, insurance policy, pension plan, contract, will or trust 
instrument, imposing restrictions upon or penalties for transfer or alienation 
by the protected person of his rights or interest, but this section does not 
restrict the ability of persons to make specific provision by contract or dis
positive instrument relating to a conservator. 

§ 5-421. Recording of conservator's letters 

Letters of conservatorship are evidence of transfer of all assets of a pro
tected person to the conservator. An order terminating a conservatorship is 
evidence of transfer of all assets of the estate from the conservator to the 
protected person, or his successors. Subject to the requirements of general 
statutes governing the filing or recordation of documents of title to land or 
other property, letters of conservatorship, and orders terminating conserva
torships, may be filed or recorded to give record notice of title as between the 
conservator and the protected person. 
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§ 5-422. Sale, encumbrance or transaction involving conflict of interest; 
voidable; exceptions 

Any sale or encumbrance to a conservator, his spouse, agent or attorney, or 
any corporation or trust in which he has a substantial beneficial interest, or 
any transaction which is affected by a substantial conflict of interest is void
able unless the transaction is approved by the court after notice to interested 
persons and others as directed by the court. 

§ 5-423. Persons dealing with conservators; protection 

A person who in good faith either assists a conservator or deals with him 
for value in any transaction other than those requiring a court ord-er as pro
vided in section 5-408, is protected as if the conservator properly exercised the 
power. The fact that a person knowingly deals with a conservator does not 
alone require the person to inquire into the existence of a power or the pro
priety of its exercise, except that restrictions on powers of conservators which 
are endorsed on letters as provided in section 5-426 are effective as to third 
persons. A person is not bound to see to the proper application: of estate 
assets paid or delivered to a coriservator. The protection here expressed 
extends to instances in which some procedural irregularity or jurisdictional 
defect occurred in proceedings leading to the issuance of letters. The pro
tection here expressed is not by substitution for that provided by compar
able provisions of the laws relating to commercial transactions and laws 
simplifying transfers of securities by fiduciaries. 

§ 5-424. Powers of conservator in administration 

(a) A conservator has all of the powers conferred herein and any addi
tional powers conferred by law on trustees in this State. In addition, a con
servator of the estate of an: unmarried minor, as to whom no one has par
ental rights, has the duties and powers of a guardian of a minor described 
jln section 5-209 until the minor attains the age of 18 or marries, but the 
parental rights so conferred on a conservator do not preclude appointment 
of a guardian as provided by Part 2. 

(b) A conservator has power without court authorization or confirma
tion, to invest and reinvest funds of the estate as would a trustee. 

(c) A conservator, acting reasonably in efforts to accomplish the purpose 
for which he was appointed, may act without court authorization or confirm
ation, to 

(I) Collect, hold and retain assets of the estate including land in another 
state, until, in his judgment, disposition of the assets should be made, and 
the assets may be retained even though they include an asset in which he 
is personally interested; 

(2) Receive additions to the estate; 

(3) Continue or participate in the operation of any business or other 
enterprise; 

(4) Acquire an undivided interest in an estate asset in which the conserva-
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(5) Invest and reinvest estate assets in accordance with subsection (b); 

(6) Deposit estate funds in a bank including a bank operated by the 
conservator; 

(7) Acquire or dispose of an estate asset including land in another state 
for cash or on credit, at public or private sale; and to manage, develop, 
improve, exchange, partition, change the character of, or abandon an estate 
asset; 

(8) Make ordinary or extraordinary repairs or alterations in buildings or 
other structures, to demolish any improvements, to raze existing or erect new 
party walls or buildings; 

(9) Subdivide, develop, or dedicate land to public use; to make or obtain 
the vacation of plats and adjust boundaries; to adjust differences in valuation 
On exchange or to partition by giving or receiving considerations; and to 
dedicate easements to public use without consideration; 

(10) Enter for any purpose into a lease as lessor or lessee with or without 
option to purchase or renew for a term within or extending beyond the term 
of the conservatorship; 

(II) Enter into a lease or arrangement for exploration and removal of 
minerals or other natural resources or enter into a pooling or unitization 
agreement; 

(12) Grant an option involving disposition of an estate asset, to take an 
option for the acquisition of any asset; 

(13) Vote a security, in person or by general or limited proxy; 

(14) Pay calls, assessments, and any other sums chargeable or accruing 
against or on account of securities; 

(IS) Sell or exercise stock subscription or conversion rights; to consent, 
directly or through a committee or other agent, to the reorganization, con
solidation, merger, dissolution, or liquidation of a corporation or other 
business enterprise; 

(16) Hold a security in the name of a nominee or in other form without 
disclosure of the conservatorship so that title to the security may pass by 
delivery, but the conservator is liable for any act of the nominee in connec
tion with the stock so held; 

(17) Insure the assets of the estate against damage or loss, and the con
servator against liability with respect to third persons; 

(18) Borrow money to be repaid from estate assets or otherwise; to ad
vance money for the protection of the estate or the protected person, and 
for all expenses, losses, and liability sustained in the administration of the 
estate or because of the holding or ownership of any estate assets and the 
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conservator has a lien on the estate as against the protected person for 
advances so made; 

(19) Payor contest any claim; to settle a claim by or against the estate 
or the protected person by compromise, arbitration, or otherwise; and to 
release, in whole or in part, any claim belonging to the estate to the extent 
that the claim is uncollectible; 

(20) Pay taxes, assessments, compensation of the conservator, and other 
expenses incurred in the collection, care, administration and protection of the 
estate; 

(21) Allocate items of income or expense to either estate income or princi
pal, as provided by law, including creation of reserves out of income for de
preciation, obsolescence, or amortization, or for depletion in mineral or timber 
properties; 

(22) Pay any sum distributable to a protected person or his dependent 
without liability to the conservator, by paying the sum to the distributee or by 
paying the sum for the use of the distributee either to his guardian or if none, 
to a relative or other person with custody of his person; 

(23) Employ persons, including attorneys, auditors, investment advisors, 
or agents, even though they are associated with the conservator to advise or 
assist him in the performance of his administrative duties; to act upon their 
recommendation without independent investigation; and instead of acting 
personally, to employ one or more agents to perform any act of administra
tion, whether or not discretionary; 

(24) Prosecute or defend actions, claims or proceedings in any jurisdiction 
for the protection of estate assets and of the conservator in the performance 
of his duties; and 

(25) Execute and deliver all instruments which will accomplish or facili
tate the exercise of the powers vested in the conservator. 

§ 5-425. Distributive duties and powers of conservator 

(a) A conservator may expend or distribute income or principal of the 
estate without court authorization or confirmation for the support, educa
tion, care or benefit of the protected person and his dependents in accord
ance with the following principles: 

(I) The conservator is to consider recommendations relating to the 
appropriate standard of support, education and benefit for the protected 
person made by a parent or guardian, if any. He may not be surcharged 
for sums paid to persons or organizations actually furnishing support, edu
cation or care to the protected person pursuant to the recommendations of 
a parent or guardian of the protected person unless he knows that the 
parent or guardian is deriving personal financial benefit therefrom, includ
ing relief from any personal duty of support, or unless the recommenda
tions are clearly not in the best interests of the protected person. 
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(a) The conservator is to expend or distribute sums reasonably necessary 
for the support, education, care or benefit of the protected person with due 
regard to (i) the size of the estate, the probable duration of the conserva
torship and the likelihood that the protected person, at some future time, 
may be fully able to manage his affairs and the estate which has been con
served for him: (ii) the accustomed standard of living of the protected 
person and members of his household; (iii) other funds or sources used for 
the lIupport of the protected person. 

(3) The conservator may expend funds of the estate for the support of 
persona legally dependent on the protected person and others who are mem
bers of the protected person's household who are unable to support them
I!lelves, and who are in need of support. 

(4) Fundll expended under this subsection may be paid by the conserva
tor to anr person, including the protected person to reimburse for expendi
turel!l which the conservator might have made, or in advance for servicel!l to 
be rendered to the protected person when it is reasonable to expect that 
they will be performed and where advance payments are customary or 
reasonably necessary under the circumstances. 

(b) If the estate is ample to provide for the purposes implicit in the dil!l
tributions authorized by the preceding subsections, a conservator for a pro
tected person other than a minor has power to make gifts to charity and 
other objectl!l as the protected person might have been expected to make, in 
amountl!l which do not exceed in total for any year 20% of the income from 
the estate. 

(c) When a minor who has not been adjudged disabled under section 
5-401, paragraph (2) attains his majority, his conservator, after meeting all 
prior claims and expenses of administration, shall pay over and distribute all 
funds and properties to the former protected person as soon as possible. 

(d) When the conservator is satisfied that a protected person's disability, 
other than minority, has ceased, the conservator, after meeting all prior 
claims and expenses of administration, shall pay over and distribute all 
fundll and properties to the former prot~cted person as soon as possible. 

(e) If a protected person dies. the conservator shall deliver to the court 
for safekeeping any will of the deceased protected person which may have 
come into his possession, inform the executor or a beneficiary named therein 
that he has done so, and retain the estate for delivery to a duly appointed per
sonal representative of the decedent or other persons entitled thereto. If after 
40 days from the death of the protected person no other person has been 
appointed personal representative and no application or petition for appoint
ment is before the court, the conservator may apply to exercise the powers 
and duties of a personal representative so that he may proceed to administer 
and distribute the decedent's estate without additional or further appoint
ment. Upon application for an order granting the powers of a personal 
representative to a conservator, after notice to any person demanding notice 
under section 3-204 and to any person nominated executor in any will of 
which the applicant is aware, the court may order the conferral of the 
power upon determining that there is no objection, and endorse the letters 
of the conservator to note that the formerly protected person is deceased and 
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that the conservator has acquired all of the powers and duties of a personal 
representative. The making and entry of an order under this section shall 
have the effect of an order of appointment of a personal representative as 
provided in section 3-308 and Parts 6 through ro of Article III except that 
estate in the name of the conservator, after administration, may be distrib
uted to the decedent's successors without prior retransfer to the conservator 
as personal representative. 

§ 5-426. Enlargement or limitation of powers of conservator 

Subject to the restdctions in section 5-408, paragraph (4), the court may 
confer on a conservator at the time of appointment or later, in addition to the 
powers conferred on him by sections 5-424 and 5-425, any power which the 
court itself could exercise under sections 5-408, paragraph (2) and 5-408, para
graph (3). The court may, at the time of appointment or later, limit the 
powers of a conservator otherwise conferred by sections 5-424 and 5-425, or 
previously conferred by the court, and may at any time relieve him of any 
limitation. If the court limits any power conferred on the conservator by 
section 5-424 or section 5-425, the limitation shall be endorsed upon his 
letters of appointment. 

§ 5-427. Preservation of estate plan 

In investing the estate, and in selecting assets of the estate for distribution 
under section 5-425, subsections (a) and (b), in utilizing powers of revOca
tion or withdrawal available for the support of the protected person, and 
exercisable .by the conservator or the court, the conservator and the court 
should take into account any known estate plan of the protected person, in
cluding his will, any revocable trust of which he is settlor, and any contract, 
transfer or joint ownership arrangement with provisions for payment or 
transfer of benefits or interests at his death to another or others which he may 
have originated. The conservator may examine the will of the protected 
person. 

§ 5-428. Claims against protected person; enforcement 

(a) A conservator must pay from the estate all just claims against the 
estate and against the protected person arising before or after the conserv
atorship upon their presentation and allowance. A claim may be presented by 
either of the following methods: (r) the claimant may deliver or mail to the 
conservator a written statement of the claim indicating its basis, the name 
and address of the claimant and the amount claimed; (2) the claimant may 
file a written statement of the claim, in the form prescribed by rule, with the 
clerk of court and deliver or mail a copy of the statement to the conservator. 
A claim is deemed presented on the first to occur of receipt of the written 
statement of claim by the conservator, or the filing of the claim with the 
court. A presented claim is allowed if it is not disallowed by written state
ment mailed by the conservator to the claimant within 60 days after its 
presentation. The presentation of a claim tolls any statute of limitation relat
ing to the claim until thirty days after its disallowance. 

(b) A claimant whose claim has not been paid may petition the court for 
determination of his claim at any time before it is barred by the applicable 
statute of limitation, and, upon due proof, procure an· order for its allowance 
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and payment from the estate. If a proceeding is pending against a protected 
person at the time of appointment of a conservator or is initiated against 
the protected person thereafter, the moving party must give notice of the 
proceeding to the conservator if the outcome is to constitute a claim against 
the estate. 

(c) If it appears that the estate in conservatorship is likely to be ex
hausted before all existing claims are paid, preference is to be given to prior 
claims for the care, maintenance and education of the protected person or his 
dependents and existing claims for expenses of administration. 

§ 5-429. Individual liability of conservator 

(a) Unless otherwise provided in the contract, a conservator is not indio 
vidually liable on a contract properly entered into in his fiduciary capacity 
in the course of administration of the estate unless he fails to reveal his rep
resentative capacity and identify the estate in the contract. 

(b) The conservator is individually liable for obligations ansmg from 
ownership or control of property of the estate or for torts committed in the 
course of administration of the estate only if he is personally at fault. 

(c) Claims based on contracts entered into by a conservator in his fidu
ciary capacity, on obligations arising from ownership or control of the estate, 
or on torts committed in the course of administration of the estate may be 
asserted against the estate by proceeding against the conservator in his 
fiduciary capacity, whether or not the conservator is individually liable there
for. 

(d) Any question of liability between the estate and the conservator indi
vidually may be determined in a proceeding for accounting, surcharge, or 
indemnification, or other appropriate proceeding or action. 

§ 5-430. Termination of proceeding 

The protected person, his personal representative, the conservator or any 
other interested person may petition the court to terminate the conservator
ship. A protected person seeking termination is entitled to the same rights 
and procedures as in an original proceeding for a protective order. The 
court, upon determining after notice and hearing that the minority or dis
ability of the protected person has ceased, may terminate the conservatorship. 
Upon termination, title to assets of the estate passes to the former protected 
person or to his successors subject to provision in the order for expenses of 
administration or to conveyances from the conservator to the former pro
tected persons or his successors, to evidence the transfer. 

§ 5-431. Payment of debt and delivery of property to foreign conservator 
without local proceedings 

Any person indebted to a protected person, or having possession of prop
erty Or of an instrument evidencing a debt, stock, or chose in action belong
ing to a protected person may payor deliver to a conservator, guardian of 
the estate or other like fiduciary appointed by a court of the state of resi· 
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dence of the protected person, upon being presented with proof of his ap
pointment and an affidavit made by him or on his behalf stating: 

(I) That no protective proceeding relating to the protected person is 
pending in this State; and 

(2) That the foreign conservator is entitled to payment or to receive 
delivery. 

If the person to whom the affidavit is presented is not aware of any protec
tive proceeding pending in this State, payment or delivery in response to the 
demand and affidavit discharges the debtor or possessor. 

§ 5-432. Foreign conservator; proof of authority; bond; powers 

If no local conservator has been appointed and no petition in a protective 
proceeding is pending in this State, a domiciliary foreign conservator may 
file with a court in this State in a county in which property belonging to 
the protected person is located, authenticated copies of his appointment and 
of any official bond he has given. Thereafter, he may exercise as to assets 
in this State all powers of a local conservator and may maintain actions and 
proceedings in this State subject to any conditions imposed upon nonresident 
parties generally. 

PART 5 

POWERS OF ATTORNEY 

§ 5-501. When power of attorney not affected by disability 

Whenever a principal designates another his attorney in fact or agent by a 
power of attorney in writing and the writing c.ontains the words "This power 
of attorney shall not be affected by disability of the principal," or "This 
power of attorney shall become effective upon the disability of the principal." 
or similar words showing the intent of the principal that the authority con
ferred shall be exercisable notwithstanding his disability, the authority of the 
attorney in fact or agent is exercisable by him as provided in the power on 
behalf of the principal notwithstanding later disability or incapacity of the 
principal at law or later uncertainty as to whether the principal is dead or 
alive. All acts done by the attorney in fact or agent pursuant to the power 
during any period of disability or incompetence or uncertainty as to whether 
the principal is dead or alive have the same effect and inure to the benefit of 
and bind the principal or his heirs, devisees and personal representative as if 
the principal were alive, competent and not disabled. If a conservator 
thereafter is appointed for the principal, the attorney in fact or agent, during 
the continuance of the appointment, shall account to the conservator rather 
than the principal. The conservator has the same power the principal would 
have had if he were not disabled or incompetent to revoke, suspend, or 
terminate all or any part of the power of attorney or agency. 

§ 5-502. Other powers of attorney not revoked until notice of 
death or disability 

(a) The death, disability, or incompetence of any principal who has 
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executed a power of attorney in writing other than a power as described by 
section 5-501, does not revoke or terminate the agency as to the attorney in 
fact, agent or other person who, without actual knowledge of the death, dis
ability, or incompetence of the principal, acts in good faith under the power 
of attorney or agency. Any action so taken, unless otherwise invalid or unen
forceable, binds the principal and his heirs, devisees, and personal repre
sentatives. 

(b) An affidavit, executed by the attorney in fact or agent stating that he 
did not have, at the time of doing an act pursuant to the power of attorney, 
actual knowledge of the revocation or termination of the power of attorney 
by death, disability or incompetence, is, in the absence of fraud, conclusive 
proof of the nonrevocation or nontermination of the pwer at that time. If the 
exercise of the power requires execution and delivery of any instrument which 
is recordable, the affidavit when authenticated for record is likewise record
able. 

(c) This section shall not be construed to alter or affect any provision for 
revocation or termination contained in the power of attorney. 

PART 6 

PUBLIC GUARDIAN AND CONSERVATOR 

§ 5-601. Public guardians and conservators; general 

(a) In any case in which a guardian or conservator may be appointed by 
the court under this Article, the court may appoint a public guardian or con
servator as provided in this Part for persons who are mentally retarded and 
for incapacitated persons as defined in section 5-101, paragraph (I), who are 
in need of protective services. 

(b) The Bureau of Mental Retardation shall act as the public guardian or 
conservator for mentally retarded persons, and the Department of Human 
Services shall act as the public guardian or conservator for other incapaci
tated persons in need of protective services. 

(c) Except as otherwise provided in this Part, the appointment, termina
tion, rights and duties, and other provisions for guardians and conservators 
in this Article shall apply to public guardians and conservators. 

§ 5-602. Priority of private guardian or conservator 

No public guardian or conservator shall be appointed if the court determines 
that a suitable private guardian or conservator is available and willing to 
assume responsibilities for such service. 

§ 5-603. Exclusiveness of public guardian or conservator 

When the court has appointed a public guardian or conservator under this 
Part, no other guardian or conservator, as the case may be, shall be appointed 
for the same ward or protected person during the continuation of the public 
guardianship or public conservatorship. 
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(a) Any person who is eligible to petition for appointment of a guardian 
under section 5-303. subsection (a), including the commissioner of any state 
department, the head of any state institution, the overseers of the poor, and 
the welfare director or health officer of any municipality may nominate the 
public guardian. 

(b) Any person who is eligible to petition for appointment of a conserva
tor under section 5-404, subsection (a), including the commissioner of any 
state department, the head of any state institution, the overseer of the poor, 
and the welfare director or health officer of any municipality may nominate 
the public conservator. 

(c) Except as supplemented by section 5-605, the proceedings for deter
mining the appointment of a public guardian or conservator shall be governed 
by the provisions of this Ar,ticle for the appointment of guardians and con
servators generally. 

§ 5-605. Acceptance by public guardian or conservator: plan 

Prior to the appointment of a public guardian or conservator, the appro
priate agency nominated shall aGcept Or reject the nomination in writing 
within 30 days of its receipt of notification that it has been nominated, and if 
the nomination is accepted shall file a detailed plan which, where relevant, 
shall include but not be limited to the type of proposed living arrangement 
for the ward, how the ward's financial needs will be met, how the ward's 
medical and other remedial needs will be met, how the ward's social needs 
will be met, and a plan for the ward's continuing contact with relatives and 
friends, as well as a plan for the management of the ward's or protected 
person's estate in the caSe of a public conservatorship. 

§ 5-606. Officials authorized to act as public guardian or conservator 

(a) When the Bureau of Mental Retardation is appointed public guardian 
or conservator of a mentally retarded person, the authority of the public 
guardian or conserva,tor shall be exercised by the Director of the Bureau of 
Mental Retardation, whose office is established by Title 34, section 2612, and 
by any persons duly delegated by him to exercise such authority. 

(b) When the Department of Human Services is appointed public guard
ian or conservator of an incapacitated person, the authority of the public 
guardian or conservator shall be exercised by the Commissioner of Human 
Services and by any persons duly delegated by him to exercise such authority. 

(c) Persons duly delegated by the officials authorized to act under sub
sections (a) and (b) may include a staff of competent social workers, or com
petent social workers assigned to the public guardian or conservator by the 
Department of Mental Health and Corrections. In the event that the delega
tion is to an individual, such individual shall be qualified therefor by reason 
of education or experience, or both, in administering to the needs of the indi
vidual or individuals over whom he is to exercise adminstrative or supervisory 
authority under the public guardian. 
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§ 5-6°7. Duties and powers of a public guardian or conservator 

A public guardian or conservator has the same powers, rights and duties 
respecting his ward or the protected person as provided for guardians and 
conservators by the other parts of this Article except as otherwise- specifically 
provided in this Part, including the following particular provisions: 

(r) If a public guardian places his ward in any facility described in Title 
22, sections 5 and r8rr, such placement shall be made only if the facility 
is duly licensed. In the event that the license of any such facility is sus
pended or revoked, the public guardian having any ward placed therein shall 
remove such ward and effect an appropriate placement of the ward as soon 
as practicable after knowledge of the suspension or revocation of the license. 

(2) The public guardian or conservator at least annually, and at any time 
when ordered by the court, shall review the case of every person for whom 
the public guardian Or conservator is acting under this Part. A report of 
each review shall be filed with the court. Each review shall contain an 
examination and evaluation of the plan for the ward or protected person 
and recommendations for a modification thereof, as deemed appropriate or 
necessary. 

(3) The public guardian or conservator shall keep books of account or 
other records showing separately the principal amount received, increments 
thereto and disbursements therefrom for the benefit of the ward or· pro
tected person, and such other records as are appropriate for the particular 
situation, together with the name of the ward or protected person, the 
source from which the money was received and the purpose for which the 
money was expended. 

(4) The public guardian, in the absence of available next of kin, may 
authorize the performance of an autopsy upon the body of the deceased 
ward. The public guardian, in the absence of available next of kin, or in 
the event that next of kin refuses to assume responsibility therefor, shall 
cause any deceased ward to be suitably buried and shall have authority to 
expend funds of the ward for that purpose, and in the event the ward is 
without funds at the time of death, the public guardian shall cause him to 
be suitably buried at public expense, as in the case of the burial of any other 
deceased indigent person. 

§ 5-608. Determination of need for guardianship of mentally retarded 
persons in institutions and residence facilities 

Whenever a mentally retarded minor has been admitted to the Pineland 
Center or to any other state-operated institution or residence facility for the 
mentally retarded, and has not been discharged therefrom, the head thereof 
shall, within 6 months prior to the r8th birthday of such mentally retarded 
person, cause him to be examined to ascertain whether such person will, by 
reason of mental retardation, be in need of guardianship on attainment of his 
majority. If, in the opinion of the examiner such need will exist, the institu
tional or residence facility head may advise in writing the parent, next of kin, 
or guardian of such minor of the need to institute proceedings for appoint
ment of a guardian. In the event no guardian has been appointed, or no 
guardianship proceedings are pending when such minor has attained age r8, 
or the institutional or residence facility head shall have determined that nomi-
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nation of the public guardian is advisable in lieu of petition for guardianship 
by any of such persons, such institutional or residence facility head shall nomi
nate the public guardian to serve as guardian of such mentally retarded 
person. 

Prior to release of any mentally retarded person from the Pineland Center, 
or from any other state-operated institution or residence facility for the men
tally retarded, the head thereof shall cause such person to be examined to 
ascertain whether such person will, by reason of mental retardation, be in 
need of guardianship upon release from such institution or residence facility, 
and if in the opinion of such examiner such need will exist upon release, the 
institutional or residence facility head may advise in writing the parent or 
next of kin of such mentally retarded person of the need to institute proceed
ings for appointment of a guardian. If neither the parent nor next of kin is 
willing to institute proceedings for the appointment of a guardian for such 
mentally retarded person, or the institutional or residence facility head shall 
have determined that nomination of the public guardian is advisable in lieu 
of petition for guardianship by any of such persons, the institutional or resi
dence facility head Shall, prior to the release of such mentally retarded 
person, nominate the public guardian. 

§ 5-6°9. No change in rights to services 

The appointment of a public guardian or conservator in no way enlarges 
or diminishes the ward's or protected person's right to services made avail
able to all mentally retarded Or incapacitated persons in the State except for 
the provision of guardianship or conservatorship services as provided under 
this Article. 

§ 5-610. No change in powers and duties of agency heads and trustees 

Nothing in this Article shall abrogate any other powers Or duties vested by 
law in the head of any public institution, or vested by the settlor of a trust in 
the trustee thereof, for the benefit of any ward or protected person for whom 
the public guardian or conservator is appointed. 

§ 5-6II. Bond 

The public guardian or conservator shall not be required to file bonds in 
individual guardianships or conservatorships, but shall give a surety' bond 
for the joint benefit of the wards or protected persons placed under the re
sponsibility of the public guardian or conservator and the State of Maine, 
with a surety company or companies authorized to do business within the 
State, in an amount not less t4an the total value of all assets held by the 
public guardian or conservator, which amount shall be computed at the end 
of each state fiscal year and approved by the judge of the probate court for 
Kennebec County. At no time shall the bond of each of the public guardians 
or conservators be less than $500 respectively. 

§ 5-612. Compensation 

(a) The public guardian or conservator of a mentally retarded person 
shall receive such reasonable amounts for its expenses as guardian or con
servator as the probate court may allow. The amounts so allowed shall be 
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allocated to a trust account from which may he drawn expenses for filing 
fees, bond premiums, court costs and other expenses required in the adminis
tration of the functions of the public guardian or conservator. No amounts 
thus received shall inure to the benefit of any employee of the public guardian 
or conservator. Any balance in the trust account at the end of a fiscal year 
shall not lapse but shall be carried forward from year to year and used for the 
purposes provided for in this subsection. 

(b) The public guardian or conservator of an incapacitated person in need 
of protective services shall not receive any compensation, profit or benefit 
from a ward or protected person or from any other source for service as public 
guardian or conservator. Any personal expenditures made on the ward's or 
protected person's behalf by the public guardian or conservator shaH, when 
properly evidenced, be reimbursed out of the ward's or protected person's 
estate. Claims for services rendered by state agencies shall be submitted to 
the probate judge for approval before payment. 

§ 5-6I3. Incapacitated persons; guardian ad litem costs 

Whenever a guardian ad litem is appointed under the provIsions of this 
Code, for an allegedly incapacitated person in need of protective services for 
whom appointment of the public guardian or conservator is sought under this 
Part, the cost of the guardian ad litem shall be paid by the Department of 
Human Services. 

§ 5-6I4. Limited public guardianships 

The provisions of section 5-I05 apply to the appointment of public 
guardians. 

ARTICLE VI 

NONPROBATE TRANSFERS 

PART I 

MULTIPLE-PARTY ACCOUNTS 

§ 6-IOI. Definitions 

In this Part, unless the context otherwise requires: 

(I) "Account" means a contract of deposit of funds between a depositor 
and a financial institution, and includes a checking account, savings account, 
certificate of deposit, share account and other like arrangement; 

(2) "Beneficiary" means a person named in a trust account as one for 
whom a party to the account is named as trustee; 

(3) "Financial institution" means any organization authorized to do busi
ness under state or federal laws relating to financial institutions, including, 
without limitation, banks and trust companies, savings banks, building and 
loan associations, savings and loan companies or associations, and credit 
unions; 
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(4) "Joint account" means an account payable on request to one or more 
of 2 or more parties whether or not mention is made of any right of survivor
ship; 

(5) A "multiple-party account" is any of the following types of account: 
(i) a joint account, (ii) a P.O.D. account, or (iii) a trust account. It does not 
include accounts established for deposit of funds of a partnership, joint ven
ture, or other association for business purposes, or accounts controlled by one 
or more persons as the duly authorized agent or trustee for a corporation, 
unincorporated association, charitable or civic organization or a regular fidu
ciary or trust account where the relationship is established other than by 
deposit agreement; 

(6) "Net contribution" of a party to a joint account as of any given time 
is the sum of all deposits thereto made by or for him, less all withdrawals 
made by or for him which have not been paid to or applied to the use of any 
other party, plus a pro rata slJ.are of any interest or dividends included in the 
current balance. The term includes, in addition, any proceeds of deposit life 
insurance added to the account by reason of the death of the party whose net 
contribution is in question; 

(7) "Party" means a person who, by the terms of the account, has a pres
ent right, subject to request, to payment from a multiple-party account. A 
P.O.D. payee or beneficiary of a trust account is a party only after the account 
becomes payable to him by reason of his surviving the original payee or 
trustee. Unless the context otherwise requires, it includes a guardian, con
servator, personal representative, or assignee, including an attaching creditor, 
of a party. It also includes a person identified as a trustee of an account for 
another whether or not a beneficiary is named, but it does not include any 
named beneficiary unless he has a present right of withdrawal; 

(8) "Payment" of sums on deposit includes withdrawal, payment on check 
or other directive of a party, and any pledge of sums on deposit by a party 
and any set-off, or reduction or other disposition of all or part of an account 
pursuant to a pledge; 

(9) "Proof of death" includes a death certificate or record or report which 
is prima facie proof of death under section 1-107; 

(10) "P.O.D. account" ["payable on death account"] means an account 
payable on request to one person during lifetime and on his death to one or 
more P.O.D. payees, or to one or more persons during their lifetimes and on 
the death of all of them to one or more P.O.D. payees; 

(II) "P.O.D. payee" ["payable on death payee"] means a person desig
nated on a P.O.D. account as one to whom the account is payable on request 
after the death of one or more persons; 

(12) "Request" means a proper request for withdrawal, or a check or 
order for payment, which complies with all conditions of the account, includ
ing special requirements concerning necessary signatures and regulations of 
the financial institution; but if the financial institution conditions withdrawal 
or payment on advance notice, for purposes of this Part the request for with
drawal or payment is treated as immediately effective and a notice of intent 
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(13) "Sums on deposit" means the balance payable on a multiple-party 
account including interest, dividends, and in addition any deposit life insur
ance proceeds added to the account by reason of the death of a party; 

(14) "Trust account" means an account in the name of one or more parties 
as trustee for one or more beneficiaries where the relationship is established 
by the form of the account and the deposit agreement with the financial in
stitution and there is no subject of the trust other than the sums on deposit 
in the account; it is not essential that payment to the beneficiary be men
tioned in the deposit agreement. A trust account does not include a regular 
trust account under a testamentary trust or a trust agreement which has 
significance apart from the account, or a fiduciary account arising from a fidu
ciary relation such as attorney-client; 

(IS) "Withdrawal" includes payment to a 3rd person pursuant to check or 
other directive of a party. 

§ 6-102. Ownership as between parties, and others; protection of 
financial institutions 

The provisions of sections 6-103 to 6-105 concerning beneficial ownership 
as between parties, or as between parties and P.O.D. payees or beneficiaries 
of multiple-party accounts, are relevant only to controversies between these 
persons and their creditors and other successors, and have no bearing on 
the power of withdrawal of these persons as determined by the terms of 
account contracts. The provisions of sections 6-108 to 6-113 govern the lia
bility of financial institutions who make payments pursuant thereto, and their 
set-off rights. 

§ 6-103. Ownership during lifetime 

(a) A joint account belongs, during the lifetime of all parties, to the parties 
in proportion to the net contribution by each to the sums on deposit, unless 
there is clear and convincing evidence of a different intent. 

(b) A P.O.D. account belongs to the original payee during his lifetime 
and not to the P.O.D. payee or payees; if 2 or more parties are named as 
original payees, during their lifetimes rights as between them are governed 
by subsection (a) of this section. 

(c) Unless a contrary intent is manifested by the terms of the account or 
the deposit agreement or there is other clear and convincing evidence of an 
irrevocable trust, a trust account belongs beneficially to the trustee during 
his lifetime, and if 2 or more parties are named as trustee on the account, 
during their lifetimes beneficial rights as between them are governed by sub
section (a) of this section. If there is an irrevocable trust, the account be
longs beneficially to the beneficiary. 

§ 6-104. Right of survivorship 

(a) Sums remaining on deposit at the death of a party to a joint account 
belong to the surviving party or parties as against the estate of the decedent 
unless there is clear and convincing evidence of a different intention at the 
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time the account is created. If there are 2 or more surviving parties, their 
respective ownel'ships during lifetime shall be in proportion to their previous 
ownership interests under section 6-r03 augmented by an equal share for each 
survivor of any interest the decedent may have owned in the account imme
diately before his death; and the right of survivorship continues between the 
surviving parties. 

(b) If the account is a P.O.D. account; 

(r) On death of one of 2 or more original payees the rights to any sums 
remaining on deposit are governed by subsection (a) ; 

(2) On death of the sole original payee or of the survivor of 2 or more 
original payees, any sums remaining on deposit belong to the P.O.D. payee 
or payees in equal and undivided shares if surviving, or to the survivor of 
them if one or more die before the original payee; if 2 or more P.O.D. 
payees survive, there is no right of survivorship in the event of death of a 
P.O.D. payee thereafter unless the terms of the account or deposit agree
ment expressly provide for survivorship between them. 

(c) If the account is a trust account: 

(r) On death of one of 2 or more trustees, the rights to any sums remain
ing on deposit are governed by subsection (a); . 

(2) On the death of the sole trustee or the survivor of 2 or more trustees, 
any sums remaining on deposit belong to the person or persons named as 
beneficiaries in equal and undivided shares, if surviving, or to the survivor 
of them if one or more die before the trustee, unless there is clear and con
vincing evidence of a contrary intent; if 2 or more beneficiaries survive, 
there is no right of survivorship in event of death of any beneficiary there
after unless the terms of the account or deposit agreement expressly pro
vide for survivorship between them. 

(d) In other cases, the death of any party to a multiple-party account has 
no effect on beneficial ownership of the account other than to transfer the 
rights of the decedent as part of his estate. 

(e) A right of survivorship arising from the express terms of the account 
or under this section, a beneficiary designation in a trust account, or a P.O.D. 
payee designation, cannot be changed by will. 

§ 6-r05. Effect of written notice to financial institution 

The provisions of section 6-r04 as to rights of survivorship are determined 
by the form of the account at the death of a party. This form may be altered 
by written order given by a party to the financial institution to change the 
form of the account or to stop or vary payment under the terms of the 
account. The order or request must be signed by a party, received by the 
financial institution: during the party's lifetime, and not countermanded by 
other written order of the same party during his lifetime. 

§ 6-r06. Accounts and transfers nontestamentary 
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Any transfers resulting from the application of section 6-I04 are effective 
by reason of the account contracts involved and this statute and are not to be 
considered as testamentary or subject to Articles I through IV, except as 
provided in sections 2-20I through 2-207, and except as a consequence of, and 
to the extent directed by, section 6-I07. 

§ 6-107. Rights of creditors 

No multiple-party account will be effective against an estate of a deceased 
party to transfer to a survivor sums needed to pay debts, taxes, and expenses 
of administration, including statutory allowances to the surviving spouse, 
minor children and dependent children, if other assets of the estate are in
sufficient. A surviving party, P.O.D. payee, or beneficiary who receives pay
ment from a multiple-party account after the death of a deceased party shall 
be liable to account to his personal representative for amounts the decedent 
owned beneficially immediately before his death to the extent necessary to 
discharge the claims and charges mentioned above remaining unpaid after 
application of the decedent's estate. No proceeding to assert this liability 
shall be commenced later than 2 years following the death of the decedent. 
Sums recovered by the personal representative shall be administered as part 
of the decedent's estate. This section shall not affect the right of a financial 
institution to make payment on multiple-party accounts according to the 
terms thereof, or make it liable to the estate of a deceased party unless before 
payment the institution has .been served with process in a proceeding by the 
personal representative. 

§ 6-108. Financial institution protection; payment on signature of one party 

Financial institutions may enter into multiple-party accounts to the same 
extent that they may enter into single-party accounts. Any multiple-party 
account may be paid, on request, to anyone or more of the parties. A 
financial institution shall not be required to inquire as to the source of funds 
received for deposit to a multiple-party account, or to inquire as to the pro
posed application of any sum withdrawn from an account, for purposes of 
establishing net contributions. 

§ 6-109. Financial institution protection; payment after death or disability; 
joint account 

Any sums in a joint account may be paid, on request, to any party without 
regard to whether any other party is incapacitated or deceased at the time 
the payment is demanded; but payment may not be made to the personal 
representative or heirs of a deceased party unless proofs of death are pre
sented to the financial institution showing that the decedent was the last 
surviving party or unless there is no right of survivorship under section 6-104. 

§ 6-110. Financial institution protection; payment of P.O.D. account 

Any P.O.D. account may be paid, on request, to any original party to the 
account. Payment may be made, on request, to the P.O.D. payee or to the 
personal representative or heirs of a deceased P.O.D. payee upon presentation 
to the financial institution of proof of death showing that the P.O.D. payee 
survived all persons named as original payees. Payment may be made to the 
personal representative or heirs of a deceased original payee if proof of death 
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is presented to the financial institution showing that his decedent was the 
survivor of all other persons named on the account either as an original payee 
or as P.O.D payee. 

§ 6-11 I. Financial institution protection; payment of trust account 

Any trust account may be paid, on request, to any trustee. Unless the 
financial institution has received written notice that the beneficiary has a 
vested interest' not dependent upon his surviving the trustee, payment may be 
made to the personal representative or heirs of a deceased trustee if proof of 
death is presented to the financial institution showing that his decedent was 
the survivor of aU other persons named on the account either as trustee or 
beneficiary. Payment may be made, on request, to the beneficiary upon pres
entation to the financial institution of proof of death showing that the bene
ficiary or beneficiaries survived all persons named as trustees. 

§ 6-112. Financial institution protection; discharge 

Payment made pursuant to Sections 6-108, 6-109, 6-110 or 6-111 discharges 
the financial institution from all claims for amounts so paid whether or not 
the payment is consistent with the beneficial ownership of the account as 
between parties, P.O.D. payees, or beneficiaries, or their successors. The 
protection here given does not extend to payments made after a financial 
institution has received written notice from any party able to request present 
payment to the effect that withdrawals in accordance with the terms of the 
account should not be permitted. Unless the notice is withdrawn by the 
person giving it, the successor of any deceased party must concur in any 
demand for withdrawal if the financial institution is to be protected under 
this section. No other notice or any other information shown to have been 
available to a financial institution shall affect its right to the protection 
provided here. The protection here provided shall have no bearing on the 
rights of parties in disputes between themselves or their successors con
cerning the beneficial ownership of funds in, or withdrawn from, multiple
party accounts. 

§ 6-113. Financial institution protection; set-off 

Without qualifying any other statutory right to set-off or lien and subject 
to any contractual provision, if a party to a multiple-party account is indebted 
to a financial institution, the financial institution has a right to set-off against 
the account in which the party has or had immediately before his death a 
present right of withdrawal. The amount of the account subject to set-off is 
that proportion to which the debtor is, or was immediately before his death, 
beneficially entitled, and in the absence of proof of net contributions, to an 
equal share with all parties having present rights of withdrawal. 

PAp.,T 2 

PROVISIONS RELATING TO EFFECT OF DEATH 

§ 6-201. Provisions for payment or transfer at death 

(a) Any of the following provisions in an insurance policy, contract of 
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employment, bond, mortgage, promissory note, deposit agreement, pension 
plan, trust agreement, conveyance or any other written instrument effective 
as a contract, gift, conveyance, or trust is deemed to be non testamentary, 
and this Code does not invalidate the instrument or any provision: 

(1) That money Or other benefits theretofore due to, controlled or owned 
by a decedent shall be paid after his death to a person designated by the 
decedent in either the instrument or a separate writing, including a will, 
executed at the same time as the instrument or subsequently; 

(2) That any money due or to become due under the instrument shall 
cease to be payable in event of the death of the promisee or the promisor 
before payment or demand; or 

(3) That any property which is the subject of the instrument shall pass 
to a person designated by the decedent in either the instrument or a sepa
rate writing, including a will, executed at the same time as the instrument 
or subsequently. 

(b) Nothing in this section limits the rights of creditors under other laws 
of this State. 

ARTICLE VII 

TRUST ADMINISTRATION 

PART 1 

TRUST REGISTRATION 

§ 7-101. Registration of trusts 

The trustee of a trust having its principal place of administration in this 
State may register the trust in the court of this State at the principal place 
of administration. Unless otherwise designated in the trust instrument, the 
principal place of administration of a trust is the trustee's usual place of busi
ness where the records pertaining to the trust are kept, or at the trustee's 
residence if he has no such place of business. In the case of cotrustees, the 
principal place of administration, if not otherwise designated in the trust 
instrument, is (1) the usual place of business of the corporate trustee if 
there is but one corporate cotrustee, or (2) the usual place of business or 
residence of the individual trustee who is a professional fiduciary if there is 
but one such person and no corporate cotrustee, and otherwise (3) the usual 
place of business or residence of any of the co trustees as agreed upon by 
them. The right to register under this Part does not apply to the trustee 
of a trust if registration would be inconsistent with the retained jurisdiction 
of a foreign court from which the trustee cannot obtain release. 

§ 7-102. Registration procedures 

Registration shall be accomplished by filing a statement indicating the 
name and address of the trustee in which it acknowledges the trusteeship. 
The statement shall indicate whether the trust has been registered elsewhere. 
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The statement shall identify the trust: (I) in the case of a testamentary trust, 
by the name of the testator and the date and place of domiciliary probate; 
(2) in the case of a written inter vivos trust, by the name of each settlor and 
the original trustee and the date of the trust instrument; or (3) in the case of 
an oral trust, by information identifying the settlor or other source of funds 
and describing the time and manner of the trust's creation and the terms of the 
trust, including the subject matter, beneficiaries and time of performance. 
If a trust has been registered elsewhere, registration in this State is in
effectlve until the earlier registration is released by order of the court where 
prior registration occurred, or an instrument executed by the trustee and 
all beneficiaries, filed with the registration in this State. 

§ 7-103. Effect of registration 

(a) By registering a trust, or accepting the trusteeship of a registered 
trust, the trustee submits personally to the jurisdiction of the court.in any 
proceeding under section 7-201 relating to the trust that may be initiated 
by any interested person while the trust remains registered. Notice of any 
proceeding shall be delivered to the trustee, or mailed to him by ordinary 
first class mail at his address as listed in the registration or as thereafter re
ported to the court and to his address as then known to the petitioner. 

(b) All beneficiaries of a trust properly registered in this State are sub
ject to the jurisdiction of the court of registration to the fullest extent per
mitted by the United States Constitution for purposes of proceedings under 
section 7-201, provided notice is given pursuant to the rules promulgated by 
the Supreme Judicial Court under section 1-401. 

§ 7-104. Principal place of administration; jurisdiction 

(a) By accepting the trusteeship of a trust of which the principal place 
of administration is in this State, or by moving the principal place of adminis
tration of a trust to this State, the trustee submits personally to the juris
diction of the court in any proceeding under section 7-201 relating to the trust 
that may be initiated by any interested person while the principal place of 
administration is located in this State. 

(b) All beneficiaries of a trust of which the principal place of administra
tion is in this State are subject to the jurisdiction of the court to the fullest 
extent permitted by the United States Constitution for purposes of proceed
ings under section 7-201, provided notice is given pursuant to the rrues pro
mulgated by the Supreme Judicial Court under section 1-401. 

§ 7-105. Registration, qualification of foreign trustee 

A foreign corporate trustee is required to qualify as a foreign corporation 
doing business in this State if it maintains the principal place of administra
tion of any trust within the State. A foreign cotrustee is not required to 
qualify in this State solely because its cotrustee maintains the principal place 
of administration in this State. Unless otherwise doing business in this State, 
local qualification by a foreign trustee, corporate Or individual, is not required 
in order for the trustee to receive distribution from a local estate or to hold, 
invest in, manage or acquire property located in this State, or maintain liti
gation. Nothing- in this section affects a determination of what other acts 
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require qualification as doing business in this State. 

PART 2 

PUBLIC LAWS, 1979 

JURISDICTION OF COURT CONCERNING TRUSTS 

§ 7-201. Court; jurisdiction over trusts 

(a) The court has. jurisdiction concurrent with the Superior Court of 
proceedings initiated by interested parties concerning the internal affairs of 
trusts. Proceedings which may be maintained under this section are those 
concerning the administration and distribution of trusts, the declaration of 
rights and the determination of other matters involving trustees and bene
ficiaries of trusts. These include, but are not limited to, proceedings to: 

(I) Appoint or remove a trustee including a successor trustee, and to 
vest property held in trust by a trustee in a successor trustee; 

(2) Review trustees' fees and to review and settle interim or final 
accounts; 

(3) Ascertain beneficiaries, determine any question arising in the adminis
tration or distribution of any trust including questions of construction of 
trust instruments, to instruct trustees; and determine the existence or non
existence of any immunity, power, privilege, duty or right; and 

(4) Release registration of a trust. 

(b) N either registration of a trust nor a proceeding under this section 
result in continuing supervisory proceedings. The management and distribu
tion of a trust estate, submission of accounts and reports to beneficiaries, pay
ment of trustee's fees and other obligations of a trust, acceptance and change 
of trusteeship, and other aspects of the administration of a trust shall proceed 
expeditiously consistent with the terms of the trust, free of judicial interven
tion and without order, approval or other action of any court, subject to the 
jurisdiction of the court as invoked by interested parties or as otherwise exer
cised as provided by law. 

§ 7-202. Trust proceedings; venue 

Venue for proceedings under section 7-201 involving registered trusts is in 
the place of registration. Venue for proceedings under section 7-201 involv
ing trusts not registered in this State is in any place where the trust properly 
could have been registered, and otherwise by the rules of civil procedure. 

§ 7-203. Trust proceedings; dismissal of matters relating to foreign trusts 

The court will not, over the objection of a party, entertain proceedings 
under section 7-201 involving a trust registered or having its principal place 
of administration in another state. unless (I) when all appropriate parties 
could not be bound by litigation in the courts of the state where the trust is 
registered or has its principal place of administration or (2) when the inter
ests of justice otherwise would seriously be impaired. The court may con
dition a stay or dismissal of a proceeding under this section on the consent 
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of any party to jurisdiction of the state in which the trust is registered or 
has its principal place of business, or the court may grant a continuance or 
enter any other appropriate order. 

§ 7-204. Court; concurrent jurisdiction of litigation involving trusts and 
3rd parties 

The court of the place in which the trust is registered has concurrent 
jurisdiction with other courts of this state of actions and proceedings to deter
mine the existence or nonexistence of trusts created other than by will, of 
actions by or against creditors or debtors of trusts, and of other actions and 
proceedings involving trustees and 3rd parties. Venue is determined by the 
rules generally applicable to civil actions. 

§ 7-205. Proceedings for review of employment of agents and review of 
compensation of trustee and employees of trust 

On petition of an interested person, after notice to all interested persons, 
the court may review the propriety of employment of any person by a trustee 
including any attorney, auditor,. investment advisor 0["· other sPi&ialized 
agent or assistant, and the reasonableness of the compensation of any person 
so employed, and the reasonableness of the compensation determined by the 
trustee for his own services. Any person who has received excessive com
pensation from a trust may be ordered to make appropriate refunds. The 
factors set forth in section 3-721, subsection (b) should be considered as 
guides in determining the reasonableness of fees under this section. 

§ 7-206. Trust proceedings; initiation by notice; necessary parties 

Proceedings under section 7-201 are initiated by filing a petition in the 
court and giving notice pursuant to section 1-401 to interested parties. The 
court may order notification of additional persons. A decree is valid as to 
all who are given notice of the proceeding though fewer than all interested 
parties are notified. 

PART 3 

DUTIES AND LIABILITIES OF TRUSTEES 

§ 7-301. General duties not limited 

Except as specifically provided, the general duty of the trustee to adminis
ter a trust expeditiously for the benefit of the beneficiaries is not altered 
by this Code. 

§ 7-302. Trustee's standard of care and performance; fiduciary investments 
authorized 

(a) Except as otherwise provided by the terms of the trust, the trustee 
shall observe the standards in dealing with the trust, assets that would 
be observed by a prudent person dealing with the property of another, 
and if the trustee has special skills or is named trustee on the basis of 
representations of special skills or expertise, he is under a duty to use 
those skills. 
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(b) Within the limitation of the standard set forth in subsection (a), and 
subject to the provisions of any instrument under which a trustee holds 
his office, a trustee may retain property properly acquired, without limitation 
as to time and without regard to its suitability for original purchase, and is 
authorized to acquire and retain any kind of property or investment which 
would be acquired or retained by a prudent person under the standard set 
forth in subsection (a). The terms "Jegal investment" or "authorized invest
ment" or words of similar import used in any instrument under which a 
trustee holds his office, shall be construed to mean any investment which is 
permitted by the terms of this section, unless otherwise more specifically 
defined within the instrument. 

§ 7-303. Duty to inform and acccunt to beneficiaries 

The trustee shall keep the beneficiaries of the trust reasonably informed of 
the trust and its administration. In addition: 

(a) Within 30 days after his acceptance of the trust, the trustee shall 
inform in writing the current beneficiaries and if possible, one or more per
sons who under section 1-403 may represent beneficiaries with future inter
ests, of the court, if any, in which the trust is registered and of his name 
and address; except that this subsection shall not apply to the trustee of 
any receptacle trust until such time as it becomes more than minimally 
funded. 

(b) Upon reasonable request, the trustee shall provide the beneficiary 
with a copy of the terms of the trust which describe or affect his interest 
and with relevant information about the assets of the trust and the particu
lars relating to the administration. 

(c) Upon reasonable request, a beneficiary is entitled to a statement of the 
accounts of the trust annually and on termination of the trust or change of 
the trustee. 

§ 7-304. Duty to provide bond 

A trustee need not provide bond to secure performance of his duties unless 
required by the terms of the trust, reasonably requested by a beneficiary or 
found by the court to be necessary to protect the interests of the beneficiaries 
who are not able to protect themselves and whose interests otherwise are not 
adequately represented. On petition of the trustee or other interested person 
the court may excuse a requirement of bond, change the amount of the bond, 
release the surety, or permit the substitution of another bond with the same or 
different sureties. 1£ bond is required, it shall be filed in the court of regis
tration or other appropriate court in amounts and with sureties and liabilities 
as provided in sections 3-604 and 3-606 relating to bonds of personal repre
sentatives. 

§ 7-305. Trustee's duties; appropriate place of administration; deviation 

A trustee is under a continuing duty to administer the trust at a place 
appropriate to the purposes of the trust and to its sound, efficient manage
ment. 1£ the principal place of administration becomes inappropriate for any 
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reason, the court may enter any order furthering efficient administration and 
the interests of beneficiaries, including, if appropriate, release of registration, 
removal of the trustee and appointment of a trustee in another state. Trust 
provisions relating to the place of administration and to changes in the 
place of administration or of trustee control unless compliance would be 
contrary to efficient administration or the purposes of the trust. Views of 
adult beneficiaries shall be given weight in determining the suitability of 
the trustee and the place of administration. 

§ 7-306. Personal liability of trustee to 3rd parties 

(a) Unless otherwise provided in the contract, a trustee is not personally 
liable on contracts properly entered into in his fiduciary capacity in the course 
of administration of the trust estate unless he fails to reveal his representative 
capacity and identify the trust estate in the contract. 

(b) A trustee is personally liable for obligations arising from ownership 
or control of property of the trust estate or for torts committed in the course 
of administration of the trust estate only if he is personally at fault. 

(c) Claims based on contracts entered into by a trustee in his fiduciary 
capacity, on: obligations arising from ownership or control of the trust estate, 
or on torts committed in the course of trust administration may be asserted 
against the trust estate by proceeding against the trustee in his fiduciary 
capacity, whether or not the trustee is personally liable therefor. 

(d) The question of liability as between the trust estate and the trustee 
individually may be determined in a proceeding for accounting, surcharge 
or indemnification or other appropriate proceeding. 

§ 7-307. Limitations on proceedings against trustees after final account 

Unless previously barred by adjudication, consent or limitation, any claim 
against a trustee for breach of trust is barred as to any beneficiary who has 
received a final account or other statement fully disclosing the matter and 
showing termination of the trust relationship between the trustee and the 
beneficiary unless a proceeding to assert the claim is commenced within 6 
months after receipt of the final account or statement. In any event and not
withstanding lack of full disclosure a trustee who has issued a final account 
or statement received by the beneficiary and has informed the beneficiary of 
the location and availability of records for his examination is protected after 
3 years. A beneficiary is deemed to have received a final account or state
ment if, being an adult, it is received by him personally or if, being a minor or 
disabled person, it is received by his representative as described in section 
1-403, paragraphs (I) and (2). 

PART 4 

POWERS OF TRUSTEES 

§ 7-401. Powers of trustee conferred by trust or by law 

(a) The trustee has all powers conferred upon him by the provisions of 
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this Part unless otherwise provided in the trust instrument. 
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(b) An instrument which is not a trust under section 1-201, paragraph 
(45) may incorporate any section or subsection of this Part by reference. 

§ 7-402. Powers of trustees conferred by this Part 

(a) From the time of the creation of the trust until final distribution of 
the assets of the trust, a trustee has the power to perform, without court 
authorization, every act which a prudent person would perform for the pur
poses of the trust including but not limited to the powers specified in sub
section (c). 

(b) In the exercise of his powers including the powers granted in this 
Part, a trustee has a duty to act with due regard to his obligation as a fi
duciary, according to the standard set forth in section 7-302. 

(c) A trustee has the power, subject to subsections (a) and (b) : 

(I) To collect, hold, and retain trust assets received from a trustor until, 
in the judgment of the trustee, disposition of the assets should be made; 
and the assets may be retained even though they include an asset in 
which the trustee is personally interested; 

(2) To receive additions to the assets of the trust; 

(3) To continue or participate in the operation of any business or other 
enterprise, and to effect incorporation, dissolution, or other change in the 
form of the organization of the business or enterprise; 

(4) To acquire an undivided interest in a trust asset in which the trustee, 
in any trust capacity, holds an undivided interest; 

(5) To invest and reinvest trust assets in accordance with the provisions 
of the trust or as provided by law; 

(6) To deposit trust funds in a bank, including a bank operated by the 
trustee; 

(7) To acquire or dispose of an asset, for cash or on credit, at public 
or private sale; and to manage, develop, improve, exchange, partition, 
change the character of, or abandon a trust asset or any interest therein; 
and to encumber, mortgage, or pledge a trust asset for a term within or 
extending beyond the term of the trust, in connection with the exercise 
of any power vested in the trustee; 

(8) To make ordinary or extraordinary repairs or alterations in buildings 
or other structures, to demolish any improvements, to raze existing or 
erect new party walls or buildings; 

(9) To subdivide, develop, or dedicate land to public use; or to make 
Or obtain the vacation of plats and adjust boundaries; or to adjust differ
ences in valuation on exchange or partition by giving or receiving consid
eration; or to dedicate easements to pUblic use without consideration; 
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(10) To enter for any purpose into a lease as lessor or lessee with or 
without option to purchase or renew for a term within or extending be
yond the term of the trust; 

(II) To enter into a lease or arrangement for exploration and removal 
of minerals or other natural resources or enter into a pooling or unitization 
agreement; 

(12) To grant an option involving disposition of a trust asset, or to take 
an option for the acquisition of any asset; 

(13) To vote a security, in person or by general or limited proxy; 

(14) To pay calls, assessments, and any other sums chargeable or accruing 
against or on account of securities; 

(15) To sell or exercise stock subscription or conversion rights; to con
sent, directly or through a committee or other agent, to the reorganization, 
consolidation, merger, dissolution, or liquidation of a corporation or other 
business enterprise; 

(16) To hold a security in the name of a nominee or in other form without 
disclosure of the trust, so that title to the security may pass by delivery, bUt 
the trustee is liable for any act of the nominee in connection with the stock 
so held; 

(17) To insure the assets of the trust against damage or loss, and the 
trustee against liability with respect to 3rd persons; 

(18) To borrow money to be repaid from trust assets or otherwise; to 
advance money for the protection of the trust, and for all expenses, losses, 
and liabilities sustained in the administration of the trust or because of 
the holding or ownership of any trust assets, for which advances with any 
interest the trustee has a lien on the trust assets as against the beneficiary; 

(19) To payor contest any claim; to settle a claim by or against the trust 
by compromise, arbitration, or otherwise; and to release, in whole or in 
part, any claim belonging to the trust to the extent that the claim is un
collectible; 

(20) To pay taxes, assessments, compensation of the trustee, and other 
expenses incurred in the collection, care, administration, and protection of 
the trust; 

(21) To allocate items of income or expense to either trust income or 
principal, as provided by law, including creation of reserves out of income 
for depreciation, obsolescense, or amortization, or for depletion in mineral 
or timber properties; 

(22) To pay any sum distributable to a beneficiary under legal disability, 
without liability to the trustee, by paying the sum to the beneficiary or by 
paying the sum for the use of the beneficiary either to a legal representative 
appointed by the court, or if none, to a relative; 
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(23) To effect distribution of property and money in divided or undivided 
interests and to adjust resulting differences In valuation; 

(24) To employ persons, including attorneys, auditors, investment advis
ors, or agents, even if they are associated with the trustee, to advise or 
assist the trustee in the performance of his administrative duties; to act 
without independent investigation upon their recommendations; and in
stead of acting personally, to employ one or more agents to perform any 
act of administration, whether or not discretionary; 

(25) To prosecute or defend actions, claims, or proceedings for the pro
tection of trust assets and of the trustee in the performance of his duties; 

(26) To execute and deliver all instruments which will accomplish or 
facilitate the exercise of the powers vested in the trustee. 

§ 7-403. Trustee's office not transferable 

The trustee shall not transfer his office to another or delegate the entire 
administration of the trust to a cotrustee or another. 

§ 7-404. Power of court to permit deviation or to approve transactions 
involving conflict of interest 

(a) This Code does not affect the power of a court of competent juris
diction for cause shown and upon petition of the trustee or affected bene
ficiary and upon appropriate notice to the affected parties to relieve a trustee 
from any restrictions on his power that would otherwise be placed upon him 
by the trust or by this Code. 

(b) If the duty of the trustee and his individual interest or his interest 
as trustee of another trust, conflict in the exercise of a trust power, the 
power may be exercised only by court authorization, except as provided in 
section 7-402, subsection (c), paragraphs (I), (4), (6), (18) and (24), upon 
petition of the trustee. Under this section, personal profit or advantage to an 
affiliated or subsidiary company or association is personal profit to any cor
porate trustee. 

§ 7-405. Powers exercisable by joint trustees; liability 

(a) Any power vested in 3 or more trustees may be exercised by a 
majority, but a trustee who has not joined in exercising a power is not liable 
to the beneficiaries or to others for the consequences of the exercise; and a 
dissenting trustee is not liable for the consequences of an act in which he 
joins at the direction of the majority of the trustees, if he expressed his 
dissent in writing to any of his cotrustees at or before the time of the joinder. 

(b) If 2 or more trustees are appointed to perform a trust, and if any of 
them is unable or refuses to accept the appointment, or, having accepted, 
ceases to be a trustee, the surviving or remaining trustees shall perform the 
trust and succeed to all the powers, duties, and discretionary authority given 
to the trustees jointly. 
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(c) This section does not excuse a cotrustee from liability for failure 
either to participate in the administration of the trust or to attempt to 
prevent a breach of trust. 

§ 7-406. Third persons protected in dealing with trustee 

With respect to a 3rd person dealing with a trustee or assisting a trustee 
in the conduct of a transaction, the existence of trust power and their proper 
exercise by the trustee may be assumed without inquiry. The 3rd person is 
not bound to inquire whether the trustee has power to act or is properly 
exercising the power; and a 3rd person, without actual knowledge that the 
trustee is exceeding his powers or improperly exercising them, is fully pro
tected in dealing with the trustee as if the trustee possessed and properly 
exercised the powers he purports to exercise. A 3rd person is not bound to 
assure the proper application of trust assets paid or delivered to the trustee. 

§ 7-407. Prohibitions and requirements applicable to trusts which are private 
foundations 

(a) In the administration of any trust which is a "private foundation" as 
defined in section 509 of the Internal Revenue Code of 1954, a "charitable 
trust" as defined in section 4947(a)(I) of the Internal Revenue Code of 1954, 
or a "split-interest trust" as defined in section 4947(a)(2) of the Internal 
Revenue Code of 1954, the following acts shall be prohibited: 

(I) Engaging in any act of "self-dealing" as defined in section 4941(d) 
of the Internal Revenue Code of 1954, which would give rise to any liability 
for the tax imposed by section 4941 (a) of the Internal Revenue Code of 
1954; 

(2) Retaining any "excess business holdings" as defined in section 4943(C) 
of the Internal Revenue Code of 1954, which would give rise to any liability 
for the tax imposed by section 4943(a) of the Internal Revenue Code of 
1954; 

(3) Making any investments which would jeopardize the carrying out of 
any of the exempt purposes of the trust, within the meaning of section 4944 
of the Internal Revenue Code of 1954, so as to give rise to any liability for 
the tax imposed by section 4944(a) of the Internal Revenue Code of 1954; 
and 

(4) Making any "taxable expenditures" as defined in section 4945(d) of 
the Internal Revenue Code of 1954, which would give rise to any liability 
for the tax imposed by section 4945(a) of the Internal Revenue Code of 
1954; 

provided that this section shall not apply either to those split-interest trusts 
or to amounts thereof which are not subject to the prohibitions applicable to 
private foundations by reason of the provisions of section 4947 of the Internal 
Revenue Code of 1954. 

(b) In the administration of any trust which is a "private foundation" or 
"charitable trust" as defined in subsection (a), there shall be distributed, for 
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the purposes specified in the trust instrument, for each taxable year, amounts 
at least sufficient to avoid liability for the tax imposed by section 4942(a) of 
the Internal Revenue Code of 1954. 

(c) Subsections (a) and (b) shall not apply to any trust to the extent 
that a court of competent jurisdiction shall determine that such application 
would be contrary to the terms of the instrument governing such trust and 
that the trust instrument may not properly be changed to conform to such 
subsections. 

(d) Nothing in this section shall impair the rights and powers of the 
courts or the Attorney General of this State with respect to any trust. 

(e) All references to sections of the Internal Revenue Code of 1954 shall 
include future amendments to such sections and corresponding provisions of 
future internal revenue laws. 

PART 5 

COMMON TRUST FUNDS 

§ 7-501. Establishment of common trust funds 

Any bank or trust company qualified to act as fiduciary in this State may 
establish and operate common trust funds for the purpose of furnishing in
vestments to itself as fiduciary or to itself and others, as cofiduciaries; and 
for the purposes of furnishing investments to affiliated banks, within the 
meaning of section 1504 of the Internal Revenue Code, acting for themselves 
and others as cofiduciaries; and may, as such fiduciary or cofiduciary or acting 
for affiliated banks alone or with their cofiduciaries; invest funds which are 
lawfully held for investment in interests in such common trust funds, if such 
investment is not prohibited by the instrument, judgment, decree or order 
creating such fiduciary relationship, and if, in the case of cofiduciaries, the 
bank or trust company or affiliate procures the consent of its cofiduciaries 
to such investment. Any person acting as a cofiduciary with any such bank 
or trust company or affiliate is authorized to consent to the investment in 
such interests. 

§ 7-502. Court accountings 

Unless ordered by decree of the Superior Court, the bank or trust company 
operating such common trust funds is not required to render a court account
ing with regard to such funds; but it, as accountant, may by petition to the 
Superior Court or the probate court, in the county where the accountant has 
its principal place of business, secure approval of such accounting on such 
conditions as the court may establish. Whenever a petition for the allowance 
of such an account is presented, the court having jurisdiction thereof shall 
assign a time and place for hearing and shall cause public notice thereof to 
be given, meaning thereby notice published 3 weeks successively in a news
paper published in the county whose court has jurisdiction. In addition 
thereto said court shall, except to such extent as the several instruments 
creating the trusts participating in such common trust fund provide otherwise, 
order personal notice upon all known beneficiaries of the participating trust 
estates who have a place of residence known to the accountant. Personal 
notice to known beneficiaries having a place of residence known to the ac-
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countant shall denote service by a written notice deposited in the mails 
addressed to each such known beneficiary at such known place of residence at 
least 14 days before the time of hearng, or by a written notice either in hand 
or left at such known place of residence 14 days at least before the time of 
hearing. The method of service and the form of such notice shall be as the 
court shall order. "Place of residence known to the accountant" as used in 
this section shall include only places of residence actually known to the ac
countant, and shall not include residences which could be discovered upon 
investigation but which do not in the due course of business come to the actual 
knowledge of the accountant. The allowance of such an account shall be con
clusive as to all matters shown therein upon all persons then or thereafter 
interested in the funds invested in said common trust funds. 

§ 7-503. Application of Part 

This Part shall apply to fiduciary relationships in existence on September 
I, 1951 or thereafter established. 

PART 6 

BANK AND TRUST COMPANY NOMINEES 

§ 7-601. Registration in name of nominees 

Any state or national bank or trust company, when acting in this State as 
a fiduciary or co-fiduciary with others, may with the consent of its co-fidu
ciary or co-fiduciaries, if any, who are authorized to give such consent, cause 
any investment held in any such capacity to be registered and held in the 
name of a nominee or nominees of such bank or trust company. Such bank 
or trust company shall be liable for the acts of any such nominee with respect 
to any investment so registered. The term "fiduciary" as used in this section 
shall include, but not be limited to,personal representatives, guardians, con
servators, trustees, agents, custodians and each of them. 

§ 7-602. Separate records 

The records of such bank or trust company shall at all times show the 
ownership of any such investment, which investment shall be in the possession 
and control of such bank or trust company and be kept separate and apart 
from the assets of such bank or trust company. 

§ 7-603. Applicability of provisions 

This Part shall govern fiduciaries and cofiduciaries acting under wills, 
agreements, court orders and other instruments now existing or hereafter 
made. Nothing contained in this Part shall be construed as authorizing any 
departure from or variation of the express words or limitations set forth in 
any will, agreement, court order or other instrument creating or defining the 
fiduciary's duties and powers. 

ARTICLE VIII 

MISCELLANEOUS PROVISIONS 

PART 1 
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RECEIVERSHIPS FOR MISSING AND ABSENT PERSONS 

§ 8-101. Estates of absentees 

If a person entitled to or having an interest in property within the juris
diction of the State has disappeared or absconded from the place within or 
without the State where he was last known to be, and has no agent in the 
State, and it is not known where he is, or if such person, having a spouse or 
minor child dependent to any extent upon him for support, has thus dis
appeared or absconded without making sufficient provision for such support, 
and it is not known where he is, or, if it is known that he is without the State, 
anyone who would under the law of the State be entitled to administer upon 
the estate of such absentee if he were deceased, may file a petition under oath 
in the probate court for the county where such property is situated or found, 
stating the name, age, occupation and last known residence or address of 
such absentee, the date and circumstances of the disappearing or absconding, 
and the names and residences of other persons, whether members of such 
absentee's family or otherwise, of whom inquiry may be made, and containing 
a schedule of the property, real and personal so far as known, and its location 
within the State, and praying that such property may be taken possession 
of, and a receiver thereof appointed under this Part. 

§ 8-102. Warrant 

The court may thereupon issue a warrant, directed to the public adminis
trator in the county where the property or some of it is situated, which may 
run throughout the State, commanding him to take possession of the property 
named in said schedule and make return of said warrant as soon as may be 
with his doings thereon with a schedule of the property so taken. The public 
administrator shall cause so much of the warrant as relates to land to be 
recorded in the registry of deeds for the county where the land is located. He 
shall receive such fees for serving the warrant as the court allows, but not 
more than those established by law for similar service upon a writ of attach
ment. Fees and the costs of publishing and serving the notice shall be paid 
by the petitioner. If a receiver is appointed, said fees shall be repaid by the 
receiver to the petitioner and allowed the receiver in his account. 

§ 8-103. Notice 

Upon the return of such warrant, the court may issue a notice reciting 
the substance of the petition, warrant and return, which shall be addressed to 
such absentee and to all persons who claim an interest in said property, and 
to all to whom it may concern, citing them to appear at a time and place 
named and show cause why a receiver of the property named in the schedule 
should not be appointed and said property held and disposed of under this 
Part. 

§ 8-104. Publication 

The return day of said notice shall be not less than 30 days nor more than 
60 days after its date. The court shall order said notice to be published once 
in each of 3 successive weeks in one or more newspapers within the said 
county and a copy to be mailed to the last known address of such absentee. 
The court may order other and further notice to be given within or without 
the State. 
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The absentee or any person who claims an interest in any of the property 
may appear and show cause why the prayer of the petitioner should not be 
granted. The court may, after hearing, dismiss the petition and order the 
property in possession of the public administrator to be returned to the 
person entitled thereto, or it may appoint the person who, under the law of 
the State, would be entitled to administer upon the estate of such absentee if 
he were deceased, or if no. such person is known or such person declines to 
serve, then he may appoint the public administrator for said county as re
ceiver of the property which is in the possession of the public administrator 
and named in his schedule. If a receiver is appointed, the court shall find and 
record the date of the disappearance or absconding of the absentee and such 
receiver shall give bond to the judge of probate and his successors in office 
in such sum and with such condition as the court orders. 

§ 8-106. Possession by receiver 

After the approval of such bond, the court may order the public admin
istrator to transfer and deliver to such receiver the possession of the property 
under the warrant, and the receiver shall file in the registry of probate a 
schedule of the property received by him. 

§ 8-107. Collection of debts 

Such receiver shall take possession of any additional property within the 
State which belongs to such absentee and demand and collect all debts due 
such absentee from any person within the State and hold the same as if it 
had been transferred and delivered to him by the public administrator. If 
he takes any additional real estate, said receiver shall file a certificate de
scribing said real estate with the register of deeds for the county where the 
real estate is located. 

§ 8-108. Appointment 

If such absentee has left no corporeal property within the State, but there 
are debts or obligations due or owing to him from persons within the State, 
a petition may be filed as provided in section 8-101, stating the nature and 
amount of such debts and obligations so far as known, and praying that a 
receiver thereof may be appointed. The court may thereupon issue a notice 
as provided, without issuing a warrant, and may, upon the return of said 
notice and after a hearing, dismiss the petition or appoint a receiver and 
authorize and direct him to demand and collect the debts and obligations of 
said absentee. Said receiver shall give bond as provided in section 8-105, and 
shall hold the proceeds of such debts and obligations and all property re
ceived by him and distribute the same as provided. 

§ 8-109. Perishable goods 

The court may make orders for the care, custody, leasing and investing of 
all property and its proceeds in the possession of the receiver. If any of the 
said property consists of live animals or is perishable or cannot be kept 
without great or disproportionate expense, the court may, after the return 
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of the warrant, order such property to be sold at public or private sale. After 
the appointment of a receiver, upon his petition, the court may order all or 
part of said property, including the rights of the absentee in land, to be sold 
at public or private sale to supply money for payments authorized by this 
subchapter or for reinvestment approved 1;>y the court. 

§ 8-110. Support of dependents 

The court may order said property or its proceeds acquired by mortgage, 
lease or sale to be applied in payment of charges incurred or that may be 
incurred in the support and maintenance of the absentee's spouse and de
pendent children, and to the discharge of such debts and claims for alimony 
as may be proved against said absentee. 

§ 8-111. Arbitration of claims 

The court may authorize the receiver to adjust by arbitration or compro
mise any demand in favor of or against the estate of such absentee. 

§ 8-112. Compensation; cessation of duties 

The receiver shall be allowed such compensation and disbursements as 
the court orders, to be paid out of said property or proceeds. If within 8 years 
after the date of the disappearance and absconding as found and recorded by 
the court, such absentee appears, or a personal representative, assignee in 
insolvency or trustee in bankruptcy of said absentee is appointed, such re
ceiver shall account for, deliver and pay over to him the remainder of said 
property. If said absentee does not appear and claim said property within 
said 8 years, all his right, title and interest in said property, real or personal, 
or the proceeds thereof, shall cease, and no action shall be brought by him 
on account thereof. 

§ 8-113. Termination of receivership 

If at the expiration of said 8 years said property has not been accounted for, 
delivered or paid over under section 8-II2 the court shall order the distribution 
of the remainder to the persons to whom, and in the shares and proportions 
in which, it would have been distributed if said absentee had died intestate 
within the State on the day 8 years after the date of the disappearance or 
absconding as found and recorded by the court, except that said receiver shall 
deduct from the share of each distributee and pay to the State Tax Assessor 
for the use of the State such amount as said distributee would have paid in 
an inheritance tax to the State if said distributee had received the property by 
inheritance from a deceased resident of this State. 

§ 8-114. Limitations 

If such receiver is not appointed within 7 years after the date found by 
the court under section 8-105, the time limited to accounting for, or fixed for 
distributing, said property or its proceeds, or for barring actions relative 
thereto, shall be one year after the date of the appointment of the receiver in
stead of the 8 years provided in sections 8-112 and 8-113. 
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Where any part of the principal of a trust consists of bonds or other obli
gations for the payment of money, they shall be deemed principal at their 
inventory value or in default thereof at their market value at the time the 
principal was established, or at their cost where purchased later, regardless 
of their par or maturity value. Upon their respective maturities or upon their 
sale or other disposition any loss or gain realized thereon shall, unless other
wise provided in the instrument creating the trust, fall upon or inure to princi
pal; except that in the case of bonds bearing no stated interest and payable 
at maturity or at a future time at an amount in excess of their issue price, the 
amount realized upon their respective maturities or upon their sale or other 
disposition which is in excess of their inventory value or in default thereof 
of their market value at the time the principal was established, or of their cost 
where purchased later, shall, unless otherwise provided in the instrument 
creating the trust, inure to income when received. 

§ 8-202. Income earned during administration 

Unless otherwise expressly provided by the will of a testator dying after 
August 28, 1957, all net income from real and personal property earned during 
the period of administration of the estate of such testator and not payable to 
others or otherwise disposed of by the will shall be distributed pro rata to 
or for the benefit of the immediate income beneficiaries of any trusts created 
out of the residuary estate of such testator and the other persons entitled 
to such residuary estate. None of such income shall, after such distribution, 
be added to the principal of the residuary estate the whole or any part of 
which is devised in trust or for life or for a term of years, but shall be paid 
ratably to the income beneficiary of a trust, or to the tenant for life or for a 
term of years, or to the absolute residuary devisee, as the case may be. Unless 
otherwise directed in the will, income shall be payable to the life beneficiaries 
of trusts, or to life tenants from the date of testator's death. Nothing con
tained in this section shall affect the right of any person to income on any 
portion of the estate not part of the residuary estate of such testator. 

§ 8-203. Income on general devise of personal property in trust, in trust 
or for a term 

Where a general devise of personal property other than of residue is given 
in trust or for life or for a term of years, that portion of the net income of 
the estate, except income from assets specifically devised, earned during the 
period of administration up to the time of distribution of the general devise 
of personal property, computed as provided in this section, shall be distrib
uted as income to or for the benefit of the immediate income beneficiary of 
the devise of personal property. Such portion shall be that portion of the 
net income of the estate earned to the time of distribution of the devise of 
personal property, except income from assets specifically devised, which the 
value of such general devise of personal property bears to the total inventory 
value of the estate reduced by all debts, expenses and taxes payable out of 
the residue of the estate; by the amount of any general devise of personal 
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property other than of residue, which is not given in trust or for life or 
for a term of years; and by the inventory value of assets specifically devised. 

§ 8-204. Dividends representing capital gains 

Dividends received which represent capital gains realized from the sale of 
securities owned by any management type investment company or investment 
trust registered under the Federal Investment Company Act of 1940, as 
from time to time amended, shall for all purposes be considered as principal 
unless otherwise provided by the will, agreement, court order or other in
strument creating or defining the fiduciary's duties and powers. 

PART 3 

PROCEDURES GOVERNING BONDS 

§ 8-301. Applicability to proceedings on other bonds 

Except as otherwise provided by law, and insofar as the provisions of this 
Part are applicable, like proceedings, judgment and execution shall be had 
on the bonds given to any judge by personal representatives, guardians, con
servators, trustees, surviving partners, assignees of insolvent debtors and 
others, in the manner provided in this Part. 

§ 8-302. Surety on bond may cite trust ·officers for accounting 

Whenever any surety on any bond has reason to believe that the trust. 
officer has depleted or is wasting or mismanaging the estate, the surety may 
cite the trust officer before the judge of probate as provided in section3-IIo. 
If upon hearing the judge is satisfied that the estate held in trust by such 
officer has been depleted, wasted or mismanaged, he may remove the trust 
officer and appoint another in his stead. 

§ 8-303. Agreement with sureties for joint control 

It shall be lawful for any party of whom a bond, undertaking or other obli
gation is required to agree with his surety or sureties for the deposit of any 
or all moneys and assets for which he and his surety or sureties are or may be 
held responsible with a national bank, savings banks, safe-deposit or trust 
company, authorized by law to do business as such in this State, or with other 
depository approved by the court having jurisdiction over the trust or under
taking for which the bond is required, or a judge thereof, if such deposit is 
otherwise proper, for the safekeeping thereof, and in such manner as to pre
vent the withdrawal of such money or assets or any part thereof, without the 
written consent of such surety or sureties, or an order of such court or judge 
thereof, made on such notice to such surety or sureties as such court or judge 
may direct. Such agreement shall not in any manner release from or change 
the liability of the principal or sureties as established by the terms of the said 
bond. 

§ 8-304. Approval of bond by judge 

Except as otherwise provided by section 3-603 through 3-606, 4-204, 4-207, 
5-4II , 5-412, 5-432 and 7-304, no bond required to be given to the judge of 
probate or to be filed in th,e probate office is sufficient until it has been exam
ined by the judge and his 'approval written thereon. 
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When the sureties in any such bond are insufficient the judge, on petition of 
any person interested and with notice to the principal, may require a new bond 
with sureties approved by him. 

§ 8-306. Discharge of surety 

On application of any surety or principal in such bond, the judge on the due 
notice to all parties interested may, in his discretion, discharge the surety or 
sureties from all liability for any subsequent but not for any prior breaches 
thereof, and may require a new bond of the principal with sureties approved 
by him. 

§ 8-307. New bonds or removal of principal 

In either case, if the principal does not give the new bond within the time 
ordered by the judge, he shall be removed and another appointed. 

§ 8-308. Reduction of penal sum where signed by surety company 

If a surety company becomes surety on a bond given to a judge of probate, 
the court may, upon petition of any party in interest and after due notice to all 
parties interested, reduce the penal sum in which the principal and surety 
shall be liable for a violation thereafter of the conditions of said bond. 

§ 8-309. Actions on bonds 

Actions or proceedings on probate bonds of any kind payable to the judge 
may be commenced by any person interested in the estate or other matter for 
which the bond was given, either in the probate court in which the bond was 
filed or in the Superior Court of that county. 

§ 8-310. Principal made party in action against surety 

If the principal in any such bond resides in the State when an action is 
brought thereon, and is not made a party thereto, or if at the trial thereof, or 
on proceedings on a judgment against the sureties only, he is in the State, 
the court, at the request of any such surety, may postpone or continue the 
action long enough to summon or bring him into court. 

§ 8-3II. Proceedings and judgment 

Such surety may thereupon take out a writ, in the form prescribed by the 
court, to arrest the principal, if liable to arrest, or to attach his estate and 
summon him to appear and answer as a defendant in the action. If, after 14 
days' previous service of such process, he fails thus to appear at the time 
appointed and judgment is rendered for the plaintiff, it shall be against him 
and the other defendants as if he had been originally a party, and any attach
ment made or bail taken on such process is liable to respond to the judgment 
as if made or taken in the original action. 

§ 8-312. Limitation of actions on bonds 



1106 
CHAP. 540 PUBLIC LAWS, 1979 

Except in the case of personal representatives provided for under sections 
3-1005 and 3-1007, and insofar as applicable under the provisions of section 
8-301, an action on a bond must be commenced within 6 years after the prin
cipal has been cited by the court to appear to settle his account or, if not so 
cited, within 6 years from the time of the breach of his bond, unless the breach 
is fraudulently concealed by the principal or surety from the persons pecu
niarily interested and who are parties to the action, and in such case within 3 
years from the time such breach is discovered. 

§ 8-313. Judicial authorization of actions 

The judge of probate may expressly authorize or instruct a personal repre
sentative or other fiduciary, on the complaint of himself or any interested 
person, to commence an action on the bond for the benefit of the estate. Noth
ing herein shall be deemed to limit the power or duty of a successor fiduciary 
to bring such proceedings as they are authorized to bring without express 
court authorization under section 3-606, subsection (a), paragraph (4) ; section 
5-412, subsection (a), paragraph (3); section 7-304 or as otherwise provided 
by law. 

§ 8-314. Forfeiture for failure to account when ordered 

When it appears in any action of a bond against a principal that he has 
been cited to account for such personal property of the estate as he has re
ceived, and has not done so, execution shall be awarded against him for the 
full value thereof, without any allowance for charges of administration or 
debts paid. 

§ 8-315. Judgment in trust for all interested 

Every judgment and execution in an action on the bond shall be recovered.by 
the judge in trust for all parties interested in the penalty of the bond. The 
judge shall require the delinquent fiduciary to account for the amount, if still 
in office, or assign it to his successor to be collected and distributed or other
wise disposed of as assets. 

PART 4 

EFFECTIVE DATE 

§ 8-401. Time of taking effect; provisions for transition 

(a) This Code takes effect on January I, Ig8I. 

(b) Except as provided elsewhere in this Code, on the effective date of 
this Code: 

(I) The Code applies to any wills of decedents dying thereafter; 

(2) The Code applies to any proceedings in Court then pending or there
after commenced regardless of the time of the death of decedent except to 
the extent that in the opinion of the court the former procedure should be 
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made applicable in a particular case in the interest of justice or because of 
infeasibility of application of the procedure of this Code; 

(3) Every personal representative including a person administering an 
estate of a minor or incompetent holding an appointment on that date, 
continues to hold the appointment but has only the powers conferred by 
this Code and is subject to the duties imposed with respect to any act 
occurring or done thereafter; 

(4) An act done before the effective date in any proceeding and any 
accrued right is not impaired by this Code. If a right is acquired, extin
guished or ,barred upon the expiration of a prescribed period of time which 
has commenced to run by the provisions of any statute before the effective 
date, the provisions shall remain in force with respect to that right; 

(5) Any rule of construction or presumption provided in this Code applies 
to instruments executed and multiple party accounts opened before the 
effective date unless there is a clear indication of a contrary intent; and 

(6) For an adoption decree entered before the effective date and not 
amended after the effective date, the child shall be the child of both the 
natural and adopting parents for purposes of intestate succession, notwith
standing section 2-109, subsection (1), unless the decree provides otherwise. 

Sec. 2. 4 MRSA § 57, 1st sentence, as last amended by PL 1967, c. 544, § 2, 

is amended to read: 

The following cases only come before the court as a court of law: Cases on 
appeal from the Superior Court or a single Justice of the Supreme Judicial 
Court or from the probate courts; questions of law arising on reports of cases, 
including interlocutory orders or rulings of such importance as to require, in 
the opinion of the justice, review by the law court before any further pro
ceedings in the action; agreed statement of facts; cases presenting a question 
of law; all questions arising in cases in which equitable relief is sought; 
motions to dissolve injunctions issued after notice and hearing or continued 
after a hearing; questions arising on habeas corpus, mandamus and certiorari 
and questions of state law certified by the federal courts. 

Sec. 3. 4 MRSA § 105, 2nd sentence, is amended to read: 

A single Justice of the Supreme Judicial Court shall have and exercise juris
diction, and have and exercise all of the powers, duties and authority necessary 
for exercising the same jurisdiction as the Superior Court, to hear and deter
mine, with his consent, any issue in a civil action in the Superior Court as to 
which the parties have no right to trial by jury or in which the right to trial 
by jury has been waived, except actions for divorce e¥, annulment or sep
aration. 

Sec. 4. 4 MRSA § 152, first sentence, as last amended by PL 1977, c. 401, 
§ I, is further amended to read: 

IThe District Court shall possess the civil jurisdiction exercised by all trial 
justices and municipal courts in the State on September 16, 1961, and in addi
tion, original jurisdiction, concurrent with that of the Superior Court of all 
civil actions in which neither damages in excess of $20,000 nor, except as 
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herein provided, equitable relief is demanded, of proceedings under Title 14, 
sections 665I to 6658 and of actions for divorc~, @i', annulment of marriage 
or judicial separation and of proceedings under Title I9 and ofigil'ta! jtiFisclie
~, eOl'tettffCl'tt wi:+ft ~ ~ #te flfOBate ~, ~ 8:ctiol'ts ~ SCfl8:fatiol't 
original jurisdiction, concurrent with that of the Superior Court, of actions to 
quiet title to real estate under Title I4, sections 665I through 6658, and in such 
tion, concurrent with that of the Superior Court, for breach of implied war
ranty and covenant of habitability under Title I4, section 602I, and in such 
actions the District Court may grant equitable relief; and original juris
diction concurrent with that of the Superior Court, of actions to quiet title 
to real estate under Title 36, section 946, and in such actions the District 
Court may grant equitable relief and of actions to foreclose mortgages under 
Title I4, chapter 7I3, subchapter VI. 

Sec. 5. 4 MRSA § 152, first 1]", next to the last sentence, as enacted by 
PL I969, c. 587, is amended to read: 

Actions for divorce, ~ annulment or separation may be remanded, upon agree
ment of the parties, from the Superior Court to the District Court in accord
ance with rules promulgated by the Supreme Judicial Court. 

Sec. 6. 4 MRSA § 202, is amended to read: 

§ 202. Oaths and acknowledgments 

All oaths required to be taken by e][CCtttofs, 8:lhniaistf8:tofs personal repre
sentatives, trustees ~, guardians, conservators, I'tftcl fH+ ~ feqttifCs. ~ ~
fl'tissi8acfB ~ iasolveaey, apflfaiscfs I'tftcl 4i ... ielefs ~ estatcs or of any other 
persons in relation to any proceeding in the probate court, or to perpetuate 
the evidence of the publication of any order of notice, ~ ~ ~ ft80ttee ~ tfl.e 
.fi...Me I'tftcl ~ ~ sa+e ~ ~ ~ ~ ~ ~ tr jttclieffi+ @i' flfosatc ~ 
may be administered by the judge or register of probate or any justice of the 
peace or notary public. A certificate thereof, when taken out of court, shall be 
returned into the registry of probate and there filed. When any person of 
whom such oath is required, iricluding ft~ ~ maldag tr affis.avit ffi 9ttj5-
~ ~ tr e+af.m. agaiast fMt~, ~ any parent acknowledging consent to an 
adoption, ~ ~ eMl4 twet' ~ ~ ~ ~ l'tomil'tatil'tg flffi gtt8:fs.iaa resides 
temporarily or permanently without the State, the oath or acknowledgment 
may be taken before and ~ aom:iaatioa ~ be certified by a notary public 
without the State, a commissioner for the State of Maine or a United States 
Consul. " 

Sec. 7. 4 MRSA § 253 is amended to read: 

§ 253. Jurisdiction in court where proceedings originate 

~ Subject to Title IS-A, sections 1-303 and 3-201, and except as other
wise provided in Title IS-A, sections 5-211 and 5-313, when a case is orginally 
within the jurisdiction of the probate court in 2 or more counties, the one 
which first commences proceedings therein retains the same exclusively 
throughout. The jurisdiction assumed in any case, except in cases of fraud, 
so far as it depends on the residence of any person or the locality or amount 
of property, shall not be contested in any proceeding whatever, except on an 
appeal or removal from the probate court in the original case or when the 
want of jurisdiction appears on the same record. 
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Sec. 7-A. 4 MRSA § 351, as amended by PL 1971, c. 94, §§ I and 2, is 
repealed. 

Sec. 7-B. 4 MRSA §§ 401 - 406, as amended, are repealed. 

Sec. 8. g-B MRSA § 427, sub-§ 2, 11 B, first sentence, as enacted by PL 
I97S, c. 500, § I, is amended to read: 

Whenever a deposit is made by a person designated on the records of a 
financial institutioh as a fiduciary, it shall be conclusively presumed, in all 
dealings between the institution and the fiduciary or any other persons 
with respect to such deposit, ~ ft ~a1:teiary relati8asfiip ffi ffi.ef ~, tHT4 
that such fiduciary has power to invest money in the institution, and to 
withdraw the same or any part thereof, and to transfer his deposit to any 
other person. 

Sec. g. g-B MRSA § 427, sub-§ 2, 11 C, as enacted by PL 1975, c. 500, § I, 
is amended to read: 

C. ~ Subject to the provisions of Title 18-A, section 6-111, upon the 
death or disability of any fiduciary, the value of such deposit or account 
may be paid, at the option of the institution, and in the absence of notice 
of the existence and terms of a trust, either to the executor, administrator, 
conservator or guardian of such fiduciary, or to any substituted fiduciary, 
or to the person, if any, who is designated on the records of the institu
tion as the beneficiary of such deposit, if of the age of IS years or upwards, 
or to the guardian or parent or person standing in loci parentis to such 
person if under the age of IS years. +fie SUbject to the provisions of Title 
18-A, section 6-112, the receipt or acquittance of any such person shall fully 
exonerate and discharge the institution from all liability to any person hav
ing any interest in such deposit, and the institution shall not be under any 
duty to see to the proper application of the trust property. 

Sec. 10. g-B MRSA §427, sub-§ 4,11 A, as enacted by PL 1975, c. 500, § I, 

is amended to read: 

A. To whom paid. When a deposit has been made or shall hereafter be 
made in any financial institution authorized to do business in this State in 
the names of 2 or more persons, payable to either, or payable to either or 
the survivor, such deposit, or any part thereof, or the interest or dividends 
thereon may be paid to any or either of said persons, whether the other or 
others be living or not, or to the legal representative of the survivor of said 
persons tHT4 if proofs of death are presented to the financial institution 
showing that the decedent was the last surviving party or if there is clear 
and convincing evidence that no right of survivorship was intended at the 
time the account was created. Subject to the provisions of Title 18-A, sec
tion 6-112, the receipt or acquittance of the persons to whom said payment 
is so made shall be a valid and sufficient release and discharge to such finan
cial institution for any payment so made. 

Sec. II. g-B MRSA § 427, sub-§ 4, 11 B, as last amended by PL 1975, c. 
770, § 51, is further amended to read: 

B. Property of survivor. All such deposits or accounts, whenever opened 
or issued, payable to either or the survivor wffl tH'e flMsBaa6 fMt4 wt+e in-
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cluding interest and dividends, in the name of the same persons in any 
financial institution within this State shall, in the absence of fraud or undue 
influence, upon the death of one of such persons, become the fr8f.e ~ ~
~ property of the sun ivbF parties as provided in Title IS-A, section 6-104. 
AJl, ~ aeflBsits ~ aeeouftts, wReaeveF Bfleftea ~ ~, flayable t-8 ~ 
~ il ~ ~ ~ ~ sUfVivOF e+ ~ fleFsBRs ~ Me ~ RusBaR4 ~ wi+e 
~ t-8, fflM: ~ elEeeeslRg'fH't aggFegate 'ftld.u.e e+ ~,eee iReluait<lg iateFest 
tMttl, diviseRss, ffi ~ ~ e+ ~ ~ fleFs8Rs ffi fH.l. fiRaReial tRstihttioas 
~ 4ffi ~t-e efltH.t, ffi ~ fto8.s.e~ e+ fFa.u.d ~ ~ iRFll1eRee, ~ 
~ ~ e+ ftflJ" ~ flet'sOftS, bee8ffie ~ ~ tMttl, abs81l1te flF8fleFty e+ ~ 
sl1Fviv8F ~ sl1Fviv8FS, ~ tROl1gft ~ iRteRti8fl e+ fH.l. ~ ~ @floe e+ #te 
~ tte ffi ~ ~ ffi ~ testam:eRtaFY tMttl, tR8l1gR ft teeRflieal ~ 
teflaRey tte ~ ffi ffiw ~ ~ eFeateei. +floe affiBI1Rt ~ ~ Bee8ffies #te 
fr8f.e tMttl, abs81l1te flFofleFty e+ #te sl1f'fh 8F 8F SI1F, i, 8FS e+ fleFsofls ~ Me 

~ R 11 S baR ei tMttl, wi+e efltH.t tte en e 111 S i , e e+, ft1'to4 ffi as ei i ti 8R t-8, ftflJ" affi 8l1flt 
~ ~ ~ sl1Fvi. 8FS Me eRtitles '1:tfT6.e.y e8ffiffi8R J.a.w ~ e8fltt'isl1t8Fs ~ 
~ sefl8sit ~ sefl8sits, aee8tlfit ~ aee8l1flts, ~ ~ ~ 

Sec. 12. g-B MRSA § 427, sub-§ S as enacted by PL 1975, c. 500, § I, is 
repealed and the following enacted in its place: 

S. Payment of decedent's deposit or account. 

A. Except as provided in paragraph B, if any depositor shall die leaving in 
a financial institution a deposit or account on which the balance due him 
shall not exceed $1,000, and no personal representative shall be appointed, 
the institution may pay the balance of such deposit or account to the sur
viving spouse, next of kin, funeral director or other preferred creditor or 
creditors who may appear to be entitled thereto. For any payments so 
made, the institution shall not be held liable to the decedent's personal rep
resentative thereafter appointed unless the payment shall have been made 
within 6 months after the decedent's death and an action to recover the 
amount shall have been commenced within one year after the date of 
payment. 

B. Notwithstanding the provisions of paragraph A, upon presentation of 
an affidavit under Title IS-A, section 3-1201, a financial institution shall 
pay the balance of any deposit or account left by a deceased depositor to 
the depositor's successor under the provisions of Title IS-A, sections 3-1201 
and 3-1202. Such payments under this paragraph shall take precedence over 
payments under paragraph A to the extent of the balance of the deposits or 
accounts of the deceased depositor at the time the affidavit is presented. 

Sec. 13. g-B MRSA § 427, sub-§ 10, as enacted by PL 1975, c. 500, § I, 

is amended to read: 

10. Adverse claim to deposit or account. Except as provided in Title II, 

section 4-405, and in Title IS-A, sections 6-107 and 6-112, notice to any finan
cial institution authorized to do business in this State of an adverse claim to a 
deposit or account standing on its books to the credit of any person shall 
not be effectual to cause said institution to recognize said adverse claimant, 
unless said adverse claimant shall either procure a restraining order, injunc
tion or other appropriate process against said institution from a court of 
competent jurisdiction in a civil action to which the person to whose credit 
the deposit or account stands is made a party, or shall execute to said insti
tution. in form and with sureties acceptable to it, a bond indemnifying said 



PUBLIC LAWS, 1979 

1111 
CHAP. 540 

institution from any and all liability, loss, damage, costs and expenses for 
and on account of the payment of such adverse claim or the dishonor of 
checks or other orders of the person to whose credit the deposit or account 
stands on the books of said institution. 

Sec. I3-A. 9-B MRSA § 427, sub-§ 13 is enacted to read: 

13. Notice on opening certain accounts. A signature card or other docu
ment establishing a multiple-party account, as defined in Title I8-A, section 
6-101, shall contain a clear and conspicuous printed notice to the depositor 
that on his death the balance in the account wiII belong to the surviving party. 

Sec. 14. II MRSA § 8-401, sub-§ (I), 1f (e) is amended to read: 

(e) The transfer is in fact rightful or is to a bona fide purchaser; or 

Sec. IS. II MRSA § 8-401, sub-§ (I) 1f (f) is enacted to read: 

(f) The transfer is to the successor of a deceased owner where the suc
cessor is proceeding under the provisions of Title I8-A, sections 3-1201 and 
3-1202, in which case the issuer or his transfer agent is subject to the pro
visions and protections of Title I8-A, section 3-1202. 

Sec. 16. I3-A MRSA § 1201, sub-§ 3, 1f K is enacted to read: 

K. Engaging as a trustee in those actions defined by Title I8-A, section 
7-105 as not in themselves requiring local qualification of a foreign corpo
rate trustee. 

Sec. 17. 14 MRSA § 856 is repealed. 

Sec. I7-A. 14 MRSA § 1605 is enacted to read: 

§ 1605. Settlements to be approved by court 

No settlement of any action brought in behalf of an infant by next friend 
or defended on his behalf by guardian or guardian ad litem shall be valid 
unless approved by the court in which the action is pending, or affirmed by 
an entry of judgment. If no action has been commenced, an infant by next 
friend may apply to any court in which an action based on the claim of the 
infant could have been commenced for an order approving the settlement 
of any such claim. An order approving such a settlement shall have the 
effect of a judgment. The court may make aU necessary orders for protect
ing the interests of the infant and may require the guardian ad litem or 
next friend to give bond to truly account for all money received in behalf 
of the infant. 

Sec. 18. 14 MRSA § 1953 is repealed. 

Sec. 19. 14 MRSA § 4554, as repealed and replaced by PL 1973, C. 512, 
§ 5, is repealed and the following enacted in its place: 
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§ 4554. Death of householder 

Upon the death of the householder the exemption provided by section 4551 
shall terminate; provided, however, that nothing herein shall be deemed to 
affect the homestead allowance provided by Title IS-A, section 2-401. 

Sec. 20. 14 MRSA § 4657 is repealed. 

Sec. 21. 14 MRSA c. 703 is repealed. 

Sec. 22. 14 MRSA § 5902 is amended to read: 

§ 5902. Demands due from deceased persons 

Demands against a person belonging to a defendant at the time of death 
of such person may be asserted by counterclaim against claims prosecuted 
by his eJCeetltof 8f' a8:miflistfatof personal representative. If a balance is found 
due to the defendant, judgment shall be in like form and of like effect as if he 
had commenced an action therefor. H #re esffi.i;e ~ iflsolveflt, f.j; ~ ~ ~
~ ~ #re eommisStOflefs 8f' ~ ~ #re *'* at ~ H*e @o#rer ~
~ 

Sec. 23. 14 MRSA § 6302 is repealed. 

Sec. 24. 14 MRSA § 6303 is amended to read: 

§ 6303. Death of mortgagor or successor 

If a person entitled to redeem a mortgaged estate or an equity of redemp
tion which has been sold on execution, or the right to redeem such right, or 
the right to redeem lands set off on execution, dies without having made a 
tender for that purpose, a tender may be made and an action for redemption 
commenced and prosecuted by his eJCeetltof 8f' a8:miflistfatof personal repre
sentative, or by his heirs or devisees subject to the authority of the personal 
representative over the administration of the estate under Title IS-A, sections 
3-709 and 3-71 I. If the plaintiff in such action dies pending the action, it may 
be prosecuted to final judgment by.his personal representative, or by his heirs 
or devisees subject to the same authority of the personal representative 
8f' fits eJEeetltof 8f' a8:ministfatof. When a mortgagor resides ou t of the State, 
any person may, in his behalf, tender to the holder' of the mortgage the 
amount due thereon. The tender shall be as effectual as if made by the 
mortgagor. 

Sec. 24-A. 16 MRSA § 54 is repealed. 

Sec. 24-B. 16 MRSA § 651 is amended to read: 

§ 651. Rules of evidence 

The rules of evidence in special proceedings of a civil nature, such as 
before referees, auditors and county commissioners ~ ~ ef J'l1'8Bate, are 
the same as provided for civil actions. The rules of evidence in courts of pro
bate are as provided in Title IS-A, section 1-107. 
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Sec. 25. Ig MRSA § 161, as amended by PL 1975, C. 701, § 8, is further 
amended to read: 

§ I6I. Holding and disposing of property 

A married person, widow or widower of any age may oWn in his or her own 
right real and personal estate acquired by descent, gift or purchase &fttl ~ 

ffiB:l'lage, s-etl- li'lOrtgage, e011vey fHT4 ~ -Hte ~ e,.. wiH .,,,itho1:1t -Hte 
:teftr8ff ~ ~ ~ h1:1sbaud ~ ~ ~ ~ ~yaftee withOllt -Hte ~ff 
~ a~ ~ -Hte ~flfl ~ w-J.i-e SfH.tU flffi ·/:Jar tris (';f' heT fl~ ROO intere54; 
e,.. cieseel'lt itt 4e ~ ~ eOflveyed. ~ ~ direetly eOl'l¥eyea fe ft 
~ e,.. fits ~ fl.eT ~ ~ -be eSl'lveyed e,.. #t&t ~ with.s1:1t 4e 
joil'lder ~ fits ~ fl.eT ~, ~ f'oeftt ~ eOl'lveyed 4;0 fM.ffl. ~ fl.eT f*l 

eee-ttflfy ~ itt flB:yt'l1efit ~ ft ~ Me ~ aet1:1B:Uy ~ fM.ffl. ~ fl.eT f.r6.ffi ~ 
~. J,¥.h.etr flaYffiell:t 'Wth'7 ~ foi' flt'oflerty eOfi¥eyed .w ft ~ ~ 
4e property ~ 4e eOftve) ifig ~ ~ i-t 'Wth'7 eo-H'i'eyed e,.. ft ~ fe fits 
Qof' fl.eT ~ witho1:1t ft vB:l1:1B:ble eOl'lsideratiol'l, i-t ffiftY -be ~ f*l 4e ~
~ ~ 4e eOliveyifig ~ .w fl'B:')" Me Qof' fl.eT ~ eOfitrB:eted ~ ~ 
p1:1Fehase. 

Sec. 26. 19 lVIRSA § 168 is repealed. 

Sec. 27. 19 MRSA § 2x6 as last amended by PI.. 1975, c. 47, is repealed. 

Sec. 27-A. 19 lVIRSA § 220 is enacted to read: 

§ 220. Rights of children born out of wedlock 

A child born out of wedlock is the child of his natural parents and is en
titled to the same legal rights as a child born in lawful wedlock, except as 
otherwise expressly provided by statute. 

Sec. 28. 19 MRSA § 535 is amended to read: 

§ 535. Legal effect j descent of property 

By such decree the natural parents are divested of all legal rights in respect 
to such child and he is freed from all legal obligations of obediience and main
tenance in respect to them. He is, for the custody of the person and right of 
obedience and maintenance, to all intents and purposes the child of his 
adopters, with right of inheritance ~ ft8't stherwise eJ(pressly pro i ided itt 
~ ~ 0+ B:dofltiOl'l, tfle ~ f*l H ~ .w ~ itt ta,w+tt+ "'l¥"e€Iloek, ~ 
#t&t fte ~ ft8't ~ property enpressly ~4 .w 4e ~ ~ 4e ~ ~ 
tfle ftdoflters floQot' property ~ ~ eoUB:terB:l lcil'ldred e,.. ~ ~ ~
sef'ltatiof'l, ftft4 fte ~ ~ itt ~ .w +ffi.e.tt± deseefiaafits e4 fits B:aopters 
ffi ~ ~ postti01~ ftS H ~ 4;0 ~ ffi ~ wealoelc, ffi:t.t fte s!ta+\. ft8't 
.@y ~ ~ B:aofltiof'l ~ fits ~ .w ffifl.e.ri-t ~ ftffl fiB:hlrB:l fl1uefti:s Qof' 

*ladrea as provided in Title I8-A, section 2-IOg, paragraph (I). The adop
tion of a child made in any other state, according to the laws of that state, 
shall have the same force and effect in this State, as to inheritance and all 
other rights and duties as if said adoption had been made in this State accord
ing to the laws of this State. +f 4e ~ aaofltea e+e4 il'ltestate, ftts ~-
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~ aeqetifea ~ Himself ~ ~ ~, beqetOfrlo, gi-H 6r ~~ ~ ~ 
~ ~ aaoptioR fl:.8.m M8 aaoflti~ flEtfelTffi ~ ~ #re IdR8:fea 64 ~ 
aaoflting flB:fents ~ ee 8:istfibettea aeeofaiRg ~ +t#e ~, #re frIHfloe ~ 1+ 
~ ~ sM4 aaofltiRg flafents ffl ~ wedloeH; ~ flfofleFt)" Feeeiyed .J;ry
~, seqetest, ~ ~ otHerwise ~ fi.i.s Ratetfal flB:f€ftts ~ biRdFed sfl.tH.l. ~ 
distFibetted aeeoFaiflg ~ +t#e ~, ~ 1+ ftO a-et 64 ftoclofltioft fl.a.d, ~ ~ 

Sec. 29. 19 MRSA § 537 is repealed. 

Sec. 30. 19 MRSA § 581, as amended by PL I977, c. lI8, §§ 1 and 2, is 
repealed and the following enacted in its place: ' 

§ 581. Spouse deserted or living apart 

If a married person, without just cause, deserts his spouse or if his spouse, 
for just cause, is actually living apart from him, and if such desertion or 
living apart has continued for a period of at least 60 days immediately prior 
to the filing of the petition, the court may, upon: the spouse's petition, or 
if he is mentally ill, upon the petition of his guardian or next friend, enter 
a decree that such spouse is so deserted or is so living apart and may pro
hibit the other spouse from imposing any restraint on the petitioner's per
sonal liberty during such time as the court shall by order direct. Upon the 
petition of either spouse, or of the guardian or next friend of either who 
may be mentally ill, the court may make further orders relative to the care, 
custody and support of the minor children of the parties, may determine 
with which of their parents such children or any of them shall remain, may 
order either spouse to pay to the court for the other spouse sufficient money 
for the prosecution of such petition, and may from time to time, upon a simi
lar petition, revise or alter any such order and make a new order in lieu 
thereof, as the circumstances of the parties or such minor children or any 
of them may require, and may enforce olbedience by appropriate process. An 
order for child support under this section may include an order for the pay
ment of part or all of the medical expenses, hospital expenses and other health 
care expenses of the children or an order to provide a policy or contract for 
coverage of such expenses. Availability of public welfare benefits to the fam
ily shall not affect the decision of the .court as to the responsibility of a parent 
to provide child support. Nothing in this section shall preclude the court 
from incarcerating a spouse for nonpayment of child support, alimony or 
attorney's fees in violation of a court order to do so. 

Sec. 31. 19 MRSA § 582, as repealed and replaced by PL 1975, c. 701 , § 9, 
is repealed. 

Sec. 32. 19 MRSA § 583 is repealed. 

Sec. 33. 19 MRSA § 584, as last amended by PL 1973, c. 479 § 3, is re-
pealed and the following enacted in its place: ' 

§ 584. Petition; notice 

The petition under section 581 may be brought and determined in the 
county or judicial division in which either of the parties lives, except that if 
the petitioner has left the county Or judicial division in which the parties lived 
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together and the respondent sti11lives therein, the petition shall be brought in 
that county or judicial division, and such notice shall be given thereon as the 
rules of the court may provide. The fee for filing such petition shall be $5. 

The right to bring such petition shall not be denied any person for failure 
to meet any residency requirement if such person is a member of the Armed 
Forces of the United States on active duty stationed in Maine or a dependent 
or spouse of such member. Such a member shall be deemed to be a resident 
either of the county or judicial division in which the military installation or 
installations or other place at which he has been stationed is located or of the 
county or judicial division in which he has sojourned. 

Sec. 34. 19 MRSA § 585 is repealed and the following enacted in its place: 

§ 585. Marriage settlement or contract not affected 

Any action under section 581 shall not be deemed to invalidate any mar
riage settlement or contract between the parties. 

Sec. 35. 19 MRSA § 586 is amended to read: 

§ 586. Appeals 

Any party aggrieved by any order or decree provided for in seetiof'ts section 
58r t-8 ~ may take an appeal in the same manner as provided for flFOB8:te 
~~ in other civil actions. 

Sec. 36. 19 MRSA § 587 is repealed. 

Sec. 37. 19 MRSA § 588 is amended to read: 

§ 588. Jurisdiction 

The District Court shall possess original jurisdiction, concurrent with the 
flFOB8:te ~ Superior Court, of actions for judicial separation under this 
chapter. 

Sec. 38. 19 MRSA § 724 is amended to read: 

§ 724. Issue inherit despite divorce 

A divorce does not bar the issue of the marriage from inheriting ft8i' ~ 
~~. 

Sec. 39. 33 MRSA § 2 is amended to read: 

§ 2. Specific performance after death of seller 

If a person, who has contracted in writing to convey real estate, dies before 
making the conveyance, the other party may file a complaint in the Superior 
Court to enforce specific performance thereof against fl.ts ~, aevisees, 
eUee1:ltoFs 8fI 8:amif'tistFlttoFs, i+ the personal representative, the successors to 
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the decedent's property which is su-bject to the contract if no administratIon 
has occurred, or to the distributees of that property, if the action is com~ 
menced within 3 years from the ~ ~ admiHistl'ati8>H first appointment of 
a personal representative or from the time when he is entitled to such convey
ance, but not exceeding 4 years after the ~ ~ @dmiaistl'atioa first appoint
ment of a personal representative, provided written notice of the existence of 
th'e contract is given to the t!*€etltol' ~ aam:iaistl'atol' personal representative 
within one year after the ~ ~ asmiHistl'atioH first appointment of a per
sonal representative. 

Sec. 40. 33 MRSA § 3 is amended to read: 

§ 3. -decree 

If it. appears tha~ the plaintiff is entitle~ ~o a conveyance, the court may 
atldmFtl'!e 8:fl4 requIre the eneetltsl' ~ aam:tRlstfatSl' personal representative, 
successor or distributee to convey the estate as the deceased ought to have 
done. ,y ~ ~ -Hre .fte.t¥s ~ aevisees trFe ffi -Hre ~ 8:fl4 eomfjeteHt -t6 &e-t, -Hre 
~ ~ ~ ~, iRsteaa ~ -Hre eneetltsf ~ aam:iaistfatsf, ~ eSHvey -Hre 
~ ~ ~ ~ ettfte.t. ffi ~ em'lYeyaRee The conveyance shall pass the 
estate as fully as if made by the contractor. 

Sec. 41. 33 MRSA § 5 is amended to read: 

§ 5. Specific performance after death of purchaser 

If the person entitled to such conveyance dies before bringing his action, 
or before the conveyance is completed or such seizin and possession are 
obtained, his ~, aevisee ~ ~ ~ el'ltit!ecl -t6 -Hre ~ ~ fl.i.m: 
personal representative, or the successor to the property if there is no admin. 
istration may bring and prosecute such action, and shall be entitled to the 
conveyance or seizin and possession in like manner as the obligee. 

Sec. 42. 33 MRSA §§ 6, 7, 8 and 9 are repealed. 

Sec. 42-A. 36 MRSA § 559, first ~, is amended to read: 

Until notice is given to the assessors of the division of the estate and the 
name of the several heirs or devisees, the undivided real estate of a deceased 
person may be taxed to his heirs or devisees, or may be taxed to his elEeetltsF 
~ aamiHistFatsF personal representative. 

Sec. 42-B. 36 MRSA § 559, sub-§ 2 is amended to read: 

2. Personal representative. A tax to the elEeetltsf ~ a:dmiaistFatof per
sonal representative shall be collected of him the same as a tax assessed 
against him in his private capacity. Such tax shall be a charge against the 
estate and shall be allowed by the judge of probate; but when the eueetltoF 
~ aamiflistratol' personal representative notifies the assessors that he has no 
funds of the estate to pay such tax and gives them the names of the heirs or 
devisees, and the proportions of their interests in the real estate to the best of 
his knowledge, the real estate shall no longer be taxed to him. 

Sec. 43. 36 MRSA § 605 is amended to read: 
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The personal property of a deceased person shall be assessed to the ~ 
.a.....e ei' aamiRistratof' personal representative in the place where the deceased 
last resided, and such assessment shall continue until the cnecl:lth Cei' aAmiR 
istratop personal representative gives notice to the assessors that such prop
erty has been distributed. If the deceased at the time of his death did not 
reside in the State, such personal property. shall be assessed to the enccHtof' ei' 
aamil'listratop personal representative in the place where such property is 
situated. Before the appointment of fttt cnccHtop Sf' aamiRistratop a personal 
representative, the personal property of a deceased person shall be assessed to 
the estate of the deceased in the place where he last resided, if in the State, 
otherwise in the place where such property is situated, and the cnccHtof' Sf' 

aafl'lil'listrator personal representative subsequently appointed shall be liable 
for the tax. 

Sec. 44. 36 MRSA § 606 is amended to read: 

§ 606. Tax priority j deceased's personal property 

If a personal property tax has been assessed upon the estate of a deceased 
person, or if a person assessed for a personal property tax has died, the ~
tef= Sf' aa1'l'l:iRistfatop personal representative, after he has ~ #te fHReral 
cnj3cl'lses, #te rcasoRaBlc CUj3CRSC 8f aamil'listratioR, tMt4 satisaca tfl.e fl.t:.sf ~ 
j3rioritics ~ ~ iit +i#e ~, scctiol'l ~ satisfied the first 4 priorities set 
forth in Title I8-A, section 3-805, shall, from any ~ estate which has 
come to his hands in such capacity, if such ~ estate is sufficient therefor, 
pay the personal property tax so assessed to him under Title I8-A, section 
3-709. In default of such payment the CJECCHtop Sf' aa1'l'l:il'listfatOf' personal 
representative shall be personally liable for the tax to the extent of the ~ 
~ estate that passed through his hands which was not used to satisfy 
claims or expenses with a higher priority. To the extent that the personal 
representative is not assessed, the successors .to the decedent's taxed property 
shall pay the tax assessed. 

Sec. 45. 36 MRSA § 3404, first sentence, is amended to read: 

Property subject to taxes as aforesaid, in whatever form of investment it 
may happen to be, shall be charged with a lien for all taxes and interest 
thereon which are or may become due on such property; but said lien shall 
not attach to any real or personal property after the same has been sold or 
disposed of for value by the CJ£CCl:ltop, aaministpatop personal representative 
or trustee Sf' to ~ esWe ~ tt ~ ~ conveyca ~ #te CJECC1:ltOp, ~
istpatop Sf' tP1:lstcc ttft4e.p liccnsc 8f #te j3poBatc ~. 

Sec. 46. 36 MRSA ,§ 3469 is amended to read: 
, 

§ 3469. Bequests to executors of trustees 

Whenever a testator gives, bequeaths or devises to hi§ e;2~cutors or 'trustees 
any property otherwise liable to the tax imposed by <$aptei-s ssI to 567, in 
lieu of their compensation, the value thereof in excess·,Of-reasonable compen
sation fte actcf1'l'l:iRCa ~ #te j3fOBatc ~ haviRg' jUrtss:ietio!l 8f ~ aeeOI:lRts 
shaH be subject to the tax imposed by chapters ssI to 567. 
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Sec. 47. 36 MRSA § 3526, last 11, is amended to read: 

Any judge of probate and any Justice of the Superior Court upon applica
tion of the State Tax Assessor may compel the attendance of witnesses and 
the giving of testimony before the State Tax Assessor in the same manner, to 
the same extent and subject to the same penalties as if before said court. 

Sec. 48. 36 MRSA § 3581 is amended to read: 

§ 3581. Inventory of estate 

Every eueeHtet', aet'l'liaistt'atet' personal representative or trustee, in addition 
to any inventory otherwise required, shall within 3 months of the date of his 
appointment ffl aeeitiea ~ ~ iaY8atOt')' Fetat't'lee ~ ~ l'FeBate ~ or 
acceptance of the trust file with the State Tax Assessor on blanks to be fur
nished by the State Tax Assessor, an inventory upon oath containing a com
plete list of all the property of the estate or trust within his knowledge except 
that the State Tax Assessor may, for cause, extend the time for filing sM4 the 
inventory. If he neglects or refuses to file said inventory, he shall be liable to 
a penalty of not more than $500, and, on complaint of the State Tax Assessor, 
the judge of probate may remove him from his said trust. 

Sec. 49. 36 MRSA § 3582 is amended to read: 

§ 3582. Tax deducted before delivery 

,A.a eueeHtef, aet'l'liaistfatef A personal representative or trustee holding 
property subject to the tax imposed by chapters 55I to 567 shaH deduct the 
tax therefrom or collect it from the legatee or person entitled to said property; 
and j1e shall not deliver property or a specific legacy subject to said tax until 
he has collected the tax thereon. ,A.a eneetlteF 60f aet'l'liaistrateF A personal 
representative shall collect inheritance taxes due upon real property passing 
by inheritance or will, which is subject to said tax from the heirs or devisees 
entitled thereto, and he may .l:J.e aHtaefigee ~ sell said real property ffi +lte 
t'l'laaaef l'FeSefisee e,. seetiea ~ if they refuse or neglect to pay said tax. 
,A.a eneeHtof 60f aeitniaistFatoF A personal representative or trustee upon pay
ment of any tax assessed under section 3634 or compromised under section 
3635 shall, unless otherwise provided in the instrument creating the taxable 
interests, deduct the tax so paid from the whole property devised, bequeathed 
or given. 

Sec. 50. 36 MRSA § 3686 is amended to read: 

§ 3686. Civil action by State; bond 

A civil action may be maintained in the name of the State against MJ, ~
istFatoF, eueeHteF a personal representative, trustee, grantee or donee for the 
recovery of all taxes imposed by chapters 55I - 567, with interest thereon. 
Aet'l'liaistFateFs tM't4 eneeHtoFs Personal representatives shall be liable to the 
State on their administration bonds for all taxes assessable under said chap
ters and interest thereon. Whenever MJ, no administration bond is waivee 
~ testat'l'leataFY l'fevisiea 60f e,. +lte ~ e+ iateFestee l'aFties otherwise 
required, the judge of probate, notwithstanding ~ waivef, ~ g,aatiag 
~ testat'l'leataF'j 60f e+ aet'l'liaistfatiofl any provisions of Title I8-A, sec-
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tions 3-603 through 3-606, may, and unless he shall find that any inheritance 
or estate tax due and to become due the State is reasonably secured by the 
lien upon real estate hereinbefore provided, shall require a bond payable to 
him or his successor sufficient to secure the payment of all inheritance taxes 
and interest conditioned in substance to pay all inheritance and estate taxes 
due to the State from the estate of the deceased with interest thereon. An 
action for the recovery of inheritance and estate taxes and interest shall lie 
on either of said bonds VlitH8Ut -tH-e EtUtH61'ity ~ -tH-e ~ ~ flI'8B8:te. 

Sec. 51. 36 MRSA § 3687 is repealed. 

Sec. 52. 37 MRSA §§ 201 - 215, are repealed. 

Sec. 52-A. 37 MRSA §§ 217 - 221 are repealed. 

Sec. 53. Effective date. This Act shall become effective January I, 1981, 
except as otherwise provided. 

Effective January 1, 1981, unless otherwise indicated 

CHAPTER 541 
s. P. 581 - L. D. 1639 

AN ACT to Make Additional Corrections of Errors and Inconsistencies in the Laws 
of Maine. 

Emergency preamble. Whereas, Acts of the Legislature do not become 
effective until 90 days after adjournment unless enacted as emergencies: and 

Whereas, Acts of this and previous Legislatures have resulted in certain 
technical errors and inconsistencies in the laws of Maine: and 

Whereas, these errors and inconsistencies cause difficulty and confusion in 
determining what is intended under the law: and 

Whereas, it is vitally necessary that this difficulty and confusion be resolved in 
order to prevent any injustice or hardship on the citizens of Maine: and 

Whereas, in the judgment of the Legislature, these facts create an emergency 
within the meaning of the Constitution of Maine and require the following 
legislation as immediately necessary for the preservation of the public peace, 
health and safety: now, therefore, 

Be it enacted by the People of the State of Maine, as follows: 

PART A 




