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said certificate’”’ as amended by PL 1971, c. 56, is further amended to read:

For said certificate the medical examiner shall receive a fee of $3 $15 payable by
the person requesting same.

Sec. 13. 32 MRSA § 1405, as last amended by PL 1977, c. 232, § 5, is further
amended by adding at the end the following new paragraph:

No body shall be released for burial at sea, or for dissection ex‘cept'for an organ
transplant, without a certificate from a medical examiner as provided for by this
section with respect to cremation.

Effective September 14, 1979

CHAPTER 539
H. P. 1193 — L. D. 1444

AN ACT Concér.ning the Minimum Public Utility Monthly Electrical Charg‘e.

Be it enacted by the People of the State of Maine, as follows:
35 MRSA § 96 is enacted to read:
§ 96." Minimum distribution costs

The Public Utilities Commission, in-approving any minimum customer charge
in an electric utility rate proceeding subsequent to the effective date-of this
section, shall consider whether the exclusion of any minimum distribution costs
incurred by the utility from such customer charge may be reasonably expected to
advance the basic findings and purposes of this chapter. If the commission so
finds, it shall exclude from the ‘customer charge any minimum distribution
charges which do not advance the hasic findings and purposes of this chapter.

Eifective September 14, 1979

CHAPTER 540

S. P, I‘-—- L.D.:
AN ACT to Establish the Maine Probate Code,

Be it enacted by the People of the State of Maine, as follows:
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Sec. 1. 18-A MRSA is enacted to read:
| TITLE 18-A
PROBATE CODE
ARTICLE I
GENERAL PROVISIONS,‘DJEFINITIONS AND‘]URiSI‘)ICTION
PART 1 |
SHORT TITLE, CONSTRUCTION, GENERAL PROVISIONS

§ 1-r01. Short title

This Act shall be known and may be cited as the Probate Code.
§ 1-102. Purposes; rule of construction

(a) This Code shall be liberally construed and applied.to prémote its
underlying purposes and policies.

(b) The underlymg purposes and pohc1es of th1s Code are:

() to s1mp11fy and clarify the law concernmg the affairs of decedents,
migsing persons, protected persons, minors and incapacitated persons;

(2) to discover and make effective the intent of a decedent in the dis-
tribution of his property ;

3) to promote a speedy and efficient system for liquidating the estate
of the decedent and making distribution to his successors;

(4) to facilitate use and enjo‘rce‘rvnent of certain trusts;
(5) to make 'unifo)rm the law among the various jurisdictions,
§ 1-103. Supplementary general principles of law applicable

Unless displaced by the particular provisions of this Code, the principles of
law and equity supplement its provisions.

§ 1-104. Severability

If any provision of this Code or the application thereof to any person or
circumstances is held invalid, the invalidity shall not affect other provisions or
applications of the Code which can be given effect without the invalid pro-.
vision or application, and to this end the provisions of this Code are declared
to be severable.

v
+

§ 1-105. Construction against implied repeal
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This Code is a general act intended as a unified coverage of its subject
matter and no part of it shall be deemed 1mphed1y repealed by subsequent
legislation if it can reasonably be avoided.

§ 1-106. Effect of fraud and evasion

Whenever fraud has been perpetrated in connection with any proceeding or
in any statement filed under this Code or if fraud is used to avoid or circum-
vent the provisions or purposes of this Code, any person injured thereby may
obtain appropriate relief against the perpetrator of the fraud or restitution
from any person, other than a bona fide purchaser, benefitting from the fraud,
whether innocent or not., Any proceeding must be commenced within 2 years
after the discovery of the fraud, but no proceeding may be brought against
one not a perpetrator of the fraud later than 6 years after the time of commis-
sion of the fraud. This section has no bearing on remedies relating to fraud
practiced on a decedent during his lifetime which affects the succession of
his estate.

§ 1-107. Evidence as to death or status

In proceedings under this Code the rules of evidence in courts of general
jurisdiction including any relating to simultaneous deaths, are applicable
unless specifically displaced by the Code or by rules promulgated under sec-
tion 1-304. In addition, notwithstanding Title 22, section 2707, the following
rules relating to determination of death and status are applicable:

(1) a certified or authenticated copy of a death certificate purporting to be
issued by an official or agency of the place where the death purportedly
occurred is prima facie proof of the fact, place, date-and time of death and
the identity of the decedent;

(2) a certified or authenticated copy of any record or report of a govern-
mental agency, domestic or foreign, that a person is missing, detained, dead,
or alive is prima facie evidence of the status and of the dates, c1rcumstances
and places disclosed by the record or report;

(3) aperson who is absent for a continuous period of 5 years, during which
he has not been heard from, and whose absence is not satisfactorily ex-
plained after diligent search or inquiry is presumed to be dead. His death
is presumed to have occurred dt the end of the period unless there is suffi-
cient evidence for determining that death occurred earlier,

§ 1-108. Acts by holder of general power

For the purpose of granting consent or approval with regard to the acts or
accounts of a personal representative or trustee, including relief from liability
or penalty for failure to post bond, to register a trust, or to perform other
duties, and for purposes of consenting to'modification or termination of a trust
or to deviation from its terms, the sole holder or all co-holders of a presently
exercisable general power -of appointment, including one in the form of a
power of amendment or revocation, are deemed to act for beneficiaries to the
extent their interests, as objects, takers in default, or otherwise, are subject
to the power.
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§ 1-109. Married women’s status

The marriage of a woman shall have no effect on her legal capacity, nor on
the rights, privileges, authority, duties or obligations of the married woman
or of her husband under this Code, except as expressly provided by statute.

PART 2

DEFINITIONS

§ 1-201. General definitions

Subject to additional definitions contained in the subsequent Articles which
are applicable to specific Articles or parts, and unless the context otherwise
requires, in this Code:

(1) “Application” means a written request to the registrar for an order of
informal probate or appointment under Part 3 of Article III.

(2) ‘“Beneficiary”, as it relates to trust beneficiaries, includes a person who
has any present or future interest, vested or contingent, and also includes the
owner of an interest by assighment or other transfer and as it relates to a
charitable trust, includes any person entitled to enforce the trust.

(3) “Child” includes any individual entitled to take as a child under this
Code by intestate succession from the parent whose relatlonshlp is involved
and excludes any person who is only a stepchild, a foster child, a grandchild
or any more remote descendant

(4) “Claims”, in respect to estates of decedents and protected persons, in-
cludes liabilities of the decedent or protected person whether arising in con-
tract, in tort or otherwise, and liabilities’ of the estate which arise ‘at or after
the death of the decedent or after the appointment of a conservator, including
funeral expenses and expenses of administration. The term does not include
estate or inheritance taxes, or demands or disputes regarding title of a de-
cedent or protected person to specific assets alleged to be included in the
estate,

(5) “Court” means any one of the several courts of probate of this State
established as provided in Title 4, sections 201 and 2oz,

(6) “Conservator” means a person who is appointed by a Court to man-
age the estate of a protected person. :

(7) “Devise”, when used as a noun, means a testamentary disposition of
real or personal property and when used as a verb, means to dispose of real
or personal property by will;

(8) “Devisee” means any person designated in a will to receive a devise.
In the case of a devise to an existing trust or trustee, or to a trustee on trust
described by will, the trust or trustee is the devisee and the beneficiaries are
not devisees,
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(9) “Disability” means cause for a protective order as described by sec-
tion 5-4o1.

(10) “Distributee” means any person who has received property of a de-
cedent from his personal representative other than as creditor or purchaser.
A testamentary trustee is a distributee only to the extent of distributed assets
or increment thereto remaining in his hands. A beneficiary of a testamentary
trust to whom the trustee has distributed property received from a personal
representative is a distributee of the personal representative. For purposes of
this provision, “testamentary trustee” includes a trustee to whom assets are
transferred by will, to the extent of the devised assets.

(11) “HEstate” includes the property of the decedent, trust, or other person
whose affairs are subject to this Code as originally constituted and as it exists
from time to time during administration,

(12) “Exempt property” means that property of a decedent’s estate which
is described in section 2-402.

(13) “Fiduciary” includes personal‘representative, guardian, conservator
and trustee, ;

(14) “Foreign personal representative” means a personal representative
of another jurisdiction, ‘ :

(15) “Formal proceedings” means those within the exclusive jurisdiction
of the court conducted before a judge with notice to interested persons.

(16) “Guardian” means a person who has qualified as a guardian of a
minor or incapacitated person pursuant to testamentary or court appoint-
ment, but excludes one who is merely a guardian ad litem.

(17) “Heirs” means those persons, including the surviving spouse, who
are entitled under the statutes of intestate succession to the property of a
decedent. :

(18) “Incapacitated person” is as defined in section s-ror,

(19) “Informal proceedings” mean those conducted without notice to in-
terested persons by an officer of the Court acting as a registrar for probate of
a will or appointment of a personal representative.

(20) “Interested person” includes heirs, devisees, children, spouses, cred-
itors, beneficiaries and any others having a property right in or claim against
a trust estate or the estate of a decedent, ward or protected person which may
be affected by the proceeding. It also includes persons having priority for
appointment as personal representative, and other fiduciaries representing
interested persons. The meaning as it relates to particular persons may vary
from time to time and must be determined according to the particular purposes
of, and matter involved in, any proceeding.

(21) “Issue” of a person means all his lineal descendants of all generations,
with the relationship of parent and child at each generation being determined
by the definitions of child and parent contained in this Code.
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(21-A) “Judge” means the judge of any one of the several courts of pro-
bate as defined in paragraph (5).

(22) “Lease” includes an oil, gas, or other mineral lease.

(23) “Letters” includes letters testamentary, letters of guardianship, let-
ters of administration, and letters of conservatorship.

(24) “Minor” means a person who is under 18 years of age.

(25) “Mortgage” means any conveyance, agreement or arrangement in
which property is used as security.

(26) “Nonresident decedent” means a decedent who was domiciled in an-
other jurisdiction at the time of his death.

(26-A) ‘““Oath” means an oath of affirmation.

(27) “Organization” includes a corporation, government or governmental
subdivision or agency, business trust, estate, trust, partnership or association,
2 or more persons having a joint or common interest, or any other legal entity.

(28) “Parent” includes any person entitled to take, or who would be en-
titled to take if the child died without a will, as a parent under this Code by
intestate succession from the child whose relationship is in question and ex-
cludes any person who is only a stepparent, foster parent, or grandparent.

(29) “Person” means an individual, a corporation, an organization, or
other legal entity.

(30) “Personal representative” includes executor, administrator, succes-
sor personal representative, special administrator, and persons who perform
substantially the same function under the law governing their status. “Gen-
eral personal répresentative” excludes special administrator.

(31)  “Petition” means a written request to the court for an order after
notice,

(32) “Proceeding” includes any civil action in any court of competent
jurisdiction, .

(33) “Property” includes both real and personal property or any interest
therein and means anything that may be the subject of ownership.

(34) “Protected person” is as defined in section 5-101.
(35) “Protective proceeding” is as defined in section j-101.

(36) “Register” means the official of the court elected or appointed as pro-
vided in-section 1-501, or any other person performing the functions of register
as provided in section 1-307.

(37) “Security” includes any note, stock, treasury stock, bond, debenture,
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evidence of indebtedness, certificate of interest or participation in an oil, gas
or mining title or lease or in payments out of production under such a title or
lease, collateral trust certificate, transferable share, voting trust certificate or,
in general, any interest or instrument commonly known as a security, or any
certificate of interest or participation, any temporary or interim certificate,
receipt or certificate of deposit for, or any warrant or right to subscribe to
or purchase, any of the foregoing, It shall not include an account as defined
in section 6-101, paragraph (1).

(38) “Settlement,” in reference to a decedent’s estate, includes the full
process of administration, distribution and closing.

(39) ‘“‘Special administrator” means a personal representative as described
by sections 3-614 through 3-618.

(40) “State” includes any state or the United States, the District of
Columbia, the Commonwealth of Puerto Rico, and any territory or possession
subject to the legislative authority of the United States.

(41) “Successor personal representative” means a personal representative,
other than a special administrator, who is appointed to succeed a previously
appointed personal representative.

(42) “Successors” means those persons, other than creditors, who are
entitled to property of a decedent under his will or this Code.

(43) “Supervised administration” refers to the proceedings described in
Article III, Part 5.

(44) “Testacy proceeding” means a proceeding to establish a will or de-
termine intestacy.

(45) “Trust” includes any express trust, private or charitable, with addi-
tions thereto, wherever and however created. It also includes a trust created
or determined by judgment or decree under which the trust is to be adminis-
tered in the manner of an express trust, “Trust” excludes other constructive
trusts, and it excludes resulting trusts, conservatorships, personal representa-
tives, trust accounts as defined in Article VI, custodial arrangements pursuant
to Title 33, sections 1001 to 1010, or other special custodial arrangements,
business trusts provided for certificates to be issued to beneficiaries, common
trust funds, voting trusts, security arrangements, liquidation trusts, and trusts
for the primary purpose of paying debts, dividends, interest, salaries, wages,
profits, pensions, or employee benefits of any kind, and any arrangement under
which a person is nominee or escrowee for another.

(46) “Trustee” includes an original, additional, or successor trustee,
whether or not appointed or confirmed by court.

(47) “Ward” is as defined in section 5-101.

(48) “Will” includes codicil and any testamentary instrument which
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merely appoints an executor or revokes or revises another will,

PART 3
SCOPE, JURISDICTION AND COURTS
§ 1-301. Territorial application |

Except as otherwise provided in this Code, this Code applies to (1) the
affairs and estates of decedents, missing persons, and persons to be protected,
domiciled in this State, (2) the property of nonresidents located in this State
or property coming into the control of a ﬁduc1ary who is subject to the laws
of this State, (3) 1ncapac1tated persons and minors in this State, (4) survivor-
sh1p and related accounts in this State, and (5) trusts subject to admlmstra—
tion in this State,

§ 1-302. Subject matter jurisdiction

(a) To the full extent provided in sections 3-108, 5-102, §-402, 7-201 and
7-204, the court has jurisdiction over all subject matter relating to (1) estates
of decedents, including construction of wills' and déetermination of heirs and
successors of decedents and estates of protected persons; (z) protection of
minors and incapacitated persons; and (3) trusts.

(b) The Court has full power to make orders, judgments and decrees and
take all other action necessary and proper to administer justice in the matters
which come before it.

§ 1-303. Venue; multiple procveedin‘gs;,transfer’

(a) Where a proceeding under this Code could be maintained in more
than one place in this State, the court in which the proceeding:is first com-
menced has the exclusive right to proceed.

(b) If proceedings concerning the same estate, protected person, ward, or
trust are commenced in more than one court of this State, the court in which
the proceeding was first commenced shall continue to hear the matter, and the
other courts shall hold the matter in abeyance until the question of venue is
decided, and if the ruling court determines that venue is properly in another.
court, it shall transfer the proceeding to the other court.

(c) If a court finds that in the interest of justice a proceeding or a file
should be located in another court of this State, the court making the finding
may transfer the proceeding or file to the other court.

§ 1-304. Rule-making power |

(a) The Supreme Judicial Court shall have the power to prescribe by gen-
eral rules the forms, practice and procedure, including rules of evidence, to be
followed in all proceedings under this Code and all appeals therefrom; pro-
vided that the rules shall be consistent with the provisions of this Code and
shall not abridge, enlarge or modify any substantive right.
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(b) These rules shall be promulgated to take effect on the effective date
of this Code. After their promulgation, the Supreme Judicial Court may
repeal, amend, modify or add to them from time to time with or without a
waiting period. After the effective date of the rules as promulgated or
amended, all laws in conflict therewith shall be of no further force or effect,
except that in the event of conflict with a provision of this Code, the Code
provision shall prevail,

§ 1-305. Records and certified copies; judicial supervision

The register shall maintain records and files and provide copies of docu-
ments as provided in sections 1-501 through 1-511 and such further records
and copies as the Supreme Jud1c1a1 Court may by rule provide. The reglster
shall be subject to the superv131on and authority of the judge of the court in
which such register serves.

§ 1-306, No jury trial; removal
(a) The court shall sit without a jury.

(b) Upon timely demand by any party any proceeding not within the
exclusive jurisdiction of the court may be removed for trial to the Superior
Court under such procedures as the Supreme Judicial Court may by rule
provide.

§ 1-307. Register; powers

The acts and orders which this Code specifies as performable by the register
may also be performed by a judge of the court or by a deputy register ap-
pointed under the provisions of section 1-506.

§ 1-308. ‘Appeals

Appeals from all final judgments, orders and decrees of the court shall lie
to the Supreme Judicial Court, sitting as the law court, as in other civil
actions,

§ 1-300. ]udges

A judge of the court shall be chosen and serve as provided in Title 4, sec-
tions 301 to 311.

§ 1-310. Oath or affirmation on filed documents

Except as otherwise specifically provided in this Code or by rule, every
document filed with the Court under this Code including applications, peti-
tions, and demands for notice, shall be deemed to include an oath, affirmation,
or statement to the effect that its representations are true as far as the person
executing or filing it knows or is informed, and penalties for perjury may
follow deliberate falsification therein,

PART 4
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NOTICE, PARTIES AND REPRESENTATION IN ESTATE
LITIGATION AND OTHER MATTERS
§ 1-401. Notice

Whenever notice of any proceeding or any hearing is required under this
Code, it shall be given to any interested person in such manner as the
Supreme Judicial Court shall by rule provide. Each notice shall include noti-
fication of any right to contest or appeal and shall be proved by the filing of
an affidavit of notice.

§ 1-402. Notice; waiver

A person, including a guardian ad litem, conservator, or other fiduciary,
may waive notice in such manner as the Supreme Judicial Court shall by rule
provide.

§ 1-403. Pleadings; when parties bound by others; notice

In formal proceedings involving trusts or estates of decedents, minors, pro-
tected persons, or incapacitated persons, and in judicially supervised settle-
ments, the following apply:

(1) Interests to be affected shall be described in pleadings which give
reasonable information to owners by name or class, by reference to the
instrument creating the interests, or in other appropriate manner.

(2) Persons are bound by orders binding others in the following cases:

(i) Orders binding the sole holder or all coholders of a power of revoca-
tion or a presently exercisable general power of appointment, including
one in the form of a power of amendment, bind other persons to the
extent their interests, as objects, takers in default or otherwise, are sub-
ject to the power.

(if) To the extent there is no conflict of interest between them or among

persons represented, orders bmdmg a conservator bind the person whose

estate he controls; orders binding a guardian bind the ward if no con-

servator of his estate has been appointed; orders binding a trustee bind

beneficiaries of the trust in proceedings to probate a will establishing or

adding to a trust, to review the acts or accounts of a prior fiduciary and

in proceedings involving creditors or other third parties; and orders bind-
ing a personal representative bind persons interested in the undistributed

assets of a decedent’s estate in actions or proceedings by or against the

estate. If there is no conflict of interest and no conservator or guardian
has been appointed, a parent may represent his minor child.

(ili) An unborn or unascertained person who is not otherwise repre-
sented is bound by an order to the extent his interest is adequately rep-
resented by another party having a substantially identical interest m the
proceeding.

(3) Notice is required as follows:
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(i) Notice as prescribed by section 1-401 shall be given to every inter-
ested person or to one who can bind an interested person as described in
(2) (i) or (2) (ii) above. Notice may be given both to a person and to
another who may bind him.

(ii) Notice is given to unborn or unascertained persons, who are not
represented under (2) (i) or (2) (ii) above, by giving notice to all known
persons whose interests in the proceedings are substantially identical to
those of the unborn or unascertained persons,

(4) At any point in a proceeding, a court may appoint a guardian ad litem
to represent the interest of a minor, an incapacitated, unborn, or unascer-
tained person, or a person whose identity or address is unknown, if the
court determines that representation of the interest otherwise would be
inadequate. If not precluded by conflict of interests, a guardian ad litem
may be appointed to represent several persons or interests. The court shall
set out its reasons for appointing a guardian ad litem as a part of the record
or the proceeding.

PART 3
REGISTERS OF PROBATE
§ 1-501. Election; bond; sélaries; copies

Registers of probate are elected or appointed as provided in the Constitu-
tion, Their election is effected and determined as is provided respecting
county commissioners by Title 30, chapter 1, and they enter upon the dis-
charge of their duties on the first day of January following; but the term
of those appointed to fill vacancies commences immediately. All registers,
before acting, shall give bond to the treasurer of their county with sufficient
sureties in the sum of $2,500, except that this sum shall be $10,000 for Cum-
berland County, Every register, having executed such bond, shall file it in
the office of the clerk of the county commissioners of his county, to be pre-
sented to them at their next meeting for approval. After the bond has been so
approved, the clerk shall record it and certify the fact thereon, and retaining
a copy thereof, deliver the original to the register, who shall deliver it to the
treasurer of the county within 10 days after its approval, to be filed in
his office.

Registers of probate in the several counties shall receive annual salaries
as set forth in Title 30, section 2, ‘

The salaries of the registers of probate shall be in full compensation for
the performance of all duties required of registers of probate. They may
make copies of wills, accounts, inventories, petitions and decrees and furnish
the same to persons calling for them and may charge a reasonable fee for
such service, which shall be deemed a fee for the use of the county. Exempli-
fied copies of the record of the probate of wills and the granting of adminis-
trations, guardianships and conservatorships, copies of petitions and orders of
notice thereon for personal service, appeal copies and the statutory fees for
abstracts and copies of the waiver of wills and other copies required to be
recorded in the registry of deeds shall be deemed to be official fees for the
use of the county.

Nothing in this section shall be construed to change or repeal any provi-
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sions of law requiring the furnishing of certain copies without charge,

§ 1-502. Condition of bond

The condition of such bond shall be to account, according to law, for all
fees received by him or payable to him by virtue of his office and to pay the
same to the county treasurer quarterly, as provided by law; to keep up,
seasonably and in good order, the records of the court; to make and keep
correct and convenient alphabets of the records and to faithfully discharge all
other duties of the office. If such register forfeits his bond, he is thenceforth
disqualified from holding said office, and neglect to complete his records for
more than 6 months at any time, sickness or extraordinary casualty excepted,
shall be adjudged a forfeiture.

§ 1-503. Duties; records; binding of papers

Registers of probate shall have the care and custody of all files, papers
and books belonging to the probate office; and shall duly record all wills
proved, letters of administration or guardianship granted, bonds approved,
accounts allowed, all petitions for distribution and decrees thereon and all
petitions, decrees and licenses relating to the sale, exchange, lease or mort-
gage of real estate, all petitions and decrees relating to adoption and change
of name, and such orders and decrees of the judge, and other matters, as he
directs. They shall keep a docket of all probate cases and shall, under the
appropriate heading of each case, make entries of each motion, order, decree
and proceeding so that at all times the docket will show the exact condition
of each case. Any register may act as an auditor of accounts when requested
to do so by the judge and his decision shall be final unless appeal is taken
in the same manner as other probate appeals. The records may be attested
by the volume, and it shall be deemed to be a sufficient attestation of such
records, when each volume thereof bears the attest with the written signature
of the register or other person authorized by law to attest such records. The
registers of probate may bind in volumes of convenient size original inven-
tories and accounts filed in their respective offices, and when so bound and
indexed, such inventories and accounts shall be deemed to be recorded in all
cases where the law requires a record to be made, and no further record shall
be required.

§ 1-504. Certification of wills, appointments of personal representatives and
elective share petitions involving real estate

Within 30 days after a will has been proved or allowed, or an appointment
of a personal representative has been made upon an assumption of intestate
status and where the petition for the appointment indicates that the deceased
owned real estate, or a petition for an elective share has been filed where the
will or the petition upon which appointment of a personal representative
has been granted indicates that the deceased owned real estate, the register
shall make out and certify to the register of deeds in the county where any
affected real estate is situated (1) a true copy of so much of the will as
devises real estate, (2) an abstract of the appointment of the personal repre-
sentative, or (3) a true copy or abstract of the petition for an elective share,
as the case may be. Each certification shall include a description of the
real estate, so far as it can be furnished from the probated will or the
petition upon which the appointment was made, and the name of the de-
cedent and of the devisees or heirs. In the case of a will, the certification
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shall also set forth the date of the allowance of the will and designate whether
it was probated formally or informally. In the case of the formal probate
of a will that was previously informally probated, and of an informally pro-
bated will that was subsequently denied probate in formal proceedings, the
register of probate shall certify such formal probate or formal denial of
probate to the register of deeds to which the prior informally probated will
was certified, setting forth the date of the formal probate or denial. The
register of deeds receiving such copy or certification shall forthwith file
the same, minuting thereon the time of the reception thereof, and record it in
the same manner as a deed of real estate.

§ 1-505. Notice to beneficiaries; furnishing of copies

Registers of probate shall, within 30 days after any will is probated,
notify by mail all beneficiaries under that will that devises have been made
to them, stating the name of the testator and the name of the personal repre-
sentative, if one has been appointed at the time this notification is sent,
Beneficiaries in a will shall, upon application to the register of probate, be
furnished with a copy of so much of any probated will as relates to them,
upon payment of a fee of $1, provided the copy does not exceed 10 lines
of legal cap paper of not less than 10 words in each line, and 1o¢ for each
additional line of 10 words,

§ 1-506. Deputy register of probate

Any register of probate in this State may appoint a deputy register of
probate for the county, with the approval of the county commissioners.
The deputy may perform any of the duties prescribed by law to be performed
by the register of probate. His signature as the deputy shall have the
same force and effect as the signature of the register. The deputy shall
give bond to the county for the faithful discharge of his duties in such
sum and in the same manner as the register of probate. The deputy register
shall act as register in the event of a vacancy or absence of the register, until
the register resumes his duties or another is qualified as register. The deputy
register shall receive an annual salary as established by the register and
approved by the county commissioners,

In case of the absence of the register in any county where no deputy has
been appointed as above authorized, or a vacancy in the office of register
of probate due to death, resignation or any other cause, the judge shall
appoint a suitable person to act as register pro tempore until the register
resumes his duties or another is qualified as register. He shall be sworn
and, if the judge requires it, give bond as in the case of the register,

§ 1-507. Inspection of register’s conduct of office

Every judge of probate shall constantly inspect the conduct of the register
with respect to his records and the duties of his office, and give information
in writing of any breach of his bond to the treasurer of his county, who shall
bring civil action. The money thus recovered shall be applied toward the
expenses of completing the records of such register under the direction of
said judge and the surplus, if any, shall inure to the county. If it is not
sufficient for that purpose, the treasurer may recover the deficiency from
the register in a civil action.
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§ 1-508. Register incapable or neglects duties

When a register is unable to perform his duties or neglects them, the
judge shall certify such inability or neglect to the county treasurer, the
time of its commencement and termination, and what person has performed
the duties for the time. Such person shall be paid by the treasurer in propor-
tion to the time that he has served and the amount shall be deducted from
the register’s salary.

§ 1-509. Records in case of vacancy

‘When there is a vacancy in the office of register and the records are
incomplete, they may be completed and certified by the person appointed to
act as register or by the register’s successor,

§ 1-510. Register not to counsel or draft documents

No register shall be an attorney or counselor in or out of court in any
action or matter pending in the court of which he is register nor in any
appeal therefrom; nor be administrator, guardian, commissioner of insolvency,
appraiser or divider of any estate, in any case within the jurisdiction of said
court, except as provided in Title 4, section 307, nor be in any manner
interested in the fees and emoluments arising therefrom, in such capacity;
nor commence or conduct, either personally or by his agent or clerk, any
matter, petition; process or proceeding in the court of which he is register,
in violation of this section, and for each and every violation of the preceding
provisions of this section, such register shall be punished by a fine of not
more than $1,000 or by imprisonment for not more than 11 months. No
register shall draft or aid in drafting any document or paper, which he is by
law required to record in full or in part, under a penalty of not more than
$100, to be recovered by any complainant in a civil action for his benefit or by
indictment for the benefit of the county. '

§ 1-511. Fees for approved blanks and forms

For all approved blanks, forms or schedule paper required in probate court
proceedings, the register shall charge fees which shall be set by the register
and approved by the county commissioners, so as not to incur a loss to the
county for such services. Such fees shall be payable by the register to the
county treasurer for the use and benefit of the county.

PART 6
COSTS AND FEES

§ 1-601. Costs in contested cases in probate court

In contested cases in the original or appellate court of probate, costs may
be allowed to either party, including reasonable witness fees, cost of deposi-
tions, hospital records or medical reports and attorney’s fees, to be paid to
either or both parties, out of the estate in controversy, as justice requires, In
those cases where a will is being contested on the grounds of undue influence
or mental capacity, attorney’s fees and costs shall not be allowed to the party
contesting the will if he is unsuccessful.
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§ 1-602. Filing and certification fees

The register of probate shall receive the following fees for filing or certi-
fying documents:

(1) For making and certifying to the register of deeds copies of devises
of real estate, abstracts of petitions for appointment of a personal representa-
tive or for an elective share, and any other document for which such certifi-
cation is required, $4, except as otherwise expressly provided by statute. The
fee shall be paid by the personal representative, petitioner or other person
filing the document to be certified when the copy of the devise or abstracts
are made. Of this fee, $1.50 shall be paid by the register of probate to the
register of deeds when the certified copy is furnished to him,

(2) For receiving and entering each petition to probate a will, including
foreign wills, and each petition for the administration of an estate in in-
testacy, when the value of the estate is under $10,000, $5; $10,000 to $20,000,
$10; $20,001 to $30,000, $20; $30,001 to $40,000, $30; $40,001 to $50,000, $40;
over $50,000, $50. This fee, however, shall be paid only once for the estate
of any particular decedent.

(3) For making copies from the records of the court, $1 for the first page
plus 50¢ for each additional page; except the charge for furnishing to the
personal representative one copy of each will probated shall be $1.

(4) For each certificate, under seal of the court, of the appointment and
qualification of a personal representative, guardian, conservator or trustee,
$3, and for each double certificate, $5.

(5) For filing a petition for appointment as guardian or conservator, or
for other protective proceedings, $5.

(6) For filing application for involuntary hospitalization, $s.
§ 1-603. Registers to account quarterly for fees

Registers of probate shall account for each calendar quarter under oath
to the county treasurers for all fees received by them or payable to them
by virtue of the office, specifying the items, and shall pay the whole amount
for each calendar quarter to the treasurers of their respective counties not
later than the 15th day of the following month,

§ 1-604. Expenses of partition

When a partition of real estate is made by order of a judge of probate,
the expenses thereof shall be paid by the parties interested in proportion to
their interests; but when such expenses accrue prior to the closing order or
statement of the personal representative of the deceased owner of such real
estate, having in his hands sufficient assets for the purpose, he may pay such
expenses and allow the same in his account. In case of neglect or refusal
of any person liable to pay such expenses, the judge may issue a warrant of
distress against such delinquent for the amount due from him and costs of
process.

§ 1-605. Compensation of reporters
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Repotters appointed under Title 4, sections 751 to 756, shall, if a transcript
is requested by the court or a party, file the original transcript with the
court and receive the same compensation as provided by law for temporary
court reporters, and travel at the rate of ro¢ a mile, '

Transcript rates shall be in accordance with Title 4, section 651, for tran-
script furnished for the files of the court and shall be paid by the county in
which the court or examination is held, after the reporter’s bill has been
allowed by the judge of the court in which the services were rendered. In
probate matters, the personal representative, conservator or guardian shall,
in each case out of the estate in his hands, pay to the register for the county
the amount of the reporter’s fees, giving such fees the same priority as pro-
vided in section 3-815 for other costs and expenses of administration, or as
otherwise provided for in the case of insolvent estates, provided that the
court can order payment by the county in case the estate assets are not
sufficient, '

§ 1-606. Reporters to furnish copies
Reporters shall furnish correct typewritten copies of the oral testimony

taken at any hearing or examination, to any person calling for the same, upon
payment of transcript rates prescribed in Title 4, section 651,

ARTICLE II
INTESTATE SUCCESSION AND WILLS
PART 1
INTESTATE SUCCESSION
§ 2-101. Intestate estate

Any part of the estate of a decedent not effectively disposed of by his will
passes to his heirs as prescribed in the following sections of this Code,

§ 2-102. Share of the spouse

The intestate share of the surviving spouse is:
(1) If there is no surviving issue or parent of the decedent, the entire
intestate estate:

(2) If there is no surviving issue but the decedent is survived by a parent
or parents, the first $50,000, plus 14 of the balance of the intestate estate;

(3) If there are surviving issue all of whom are issue of the surviving
spouse also, the first $50,000, plus 14 of the balance of the intestate estate;

(4) If there are surviving issue one or more of whom are not issue of the
surviving spouse, ¥4 of the intestate estate.

§ 2-103. Share of heirs other than surviving spouse

The part of the intestate estate not passing to the surviving spouse under
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section 2-102, or the entire estate if there is no surviving spouse, passes as fol-
lows:

(1) To the issue of the decedent; to be distributed per capita at each
generation as defined in section 2-106;

(2)  If there is no surviving issue, to the decedent’s parent or parents
equally; ‘ ,

o . . .
(3) If there is no surviving issue or parent, to the issue of the parents or
either of them to be distributed per capita at each generation as defined in
section 2-106;

(4) If there is no surviving issue, parent or issue of a parent, but the
decedent is survived by one or more grandparents or issue of grandparents,
half of the estate passes to the paternal grandparents if both survive, or to
the surviving paternal grandparent, or to the issue of the paternal grand-
parents if both are deceased to be distributed per capita at each generation
as defined in Section 2-106; and the other half passes to the maternal relatives
in the same manner; but if there be no surviving grandparent or issue of
grandparents on either the paternal or maternal side, the entire estate passes
to the relatives on the other side in the same manner as the half,

§ 2-104. Requirement that heir survive decedent for 120 hours

Any person who fails to survive the decedent by 120 hours is deemed to
have predeceased the decedent for purposes of homestead allowance, exempt
property and intestate succession, and the decedent’s heirs are determined
accordingly. If the time of death of the decedent or of the person who would
otherwise be an heir, or the times of death of both, cannot be determined, and
it cannot be established that the person who would otherwise be an heir has
survived the decedent by 120 hours, it is deemed that the person failed to
survive for the required period. This section is not to be applied where its
application would result in a taking of intestate estate by the State under
section 2-105.

§ 2-105.- No taker

If there is no taker under the provisions of this Article, the intestate estate
passes to the State.

§ 2-106. Per capita at each generation

If per capita at each generation representation is called for by this Code,
the estate is divided into as many shares as there are surviving heirs in the
nearest degree of kinship which contains any surviving heirs and deceased
persons in the same degree who left issue who survived the decedent. Each
surviving heir in the nearest of degree which contains any surviving heir is
allocated one share and the remainder of the estate is divided in the same
manner as if the heirs already allocated a share and their issue had pre-
deceased the decedent.

§ 2-107. Kindred of half blood

Relatives of the half blood inherit the same share they would inherit if
they were of the whole blood.,
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§ 2-108. Afterborn heirs

Relatives of the decedent conceived before his death but born thereafter
inherit as if they had been born in the lifetime of the decedent.

§ 2-109. Meaning of child and related terms

If, for purposes of intestate succession, a relationship of parent and child
must be established to determine succession by, through, or from a person:

(1) An adopted person is the child of an adopting parent and not of the
natural parents except that an adopted child will also inherit from the natural
parents and their respective kin if the adoption decree so provides, and except
that adoption of a child by the spouse of a natural parent has no effect on the
relationship between the child and either natural parent;

(2) In cases not covered by paragraph (1), a person born out of wedlock
is a child of the mother; that person is also a child of the father if:

(i) The natural parents participated in a marriage ceremony before or
after the birth of the child, even though the attempted marriage is void; or

(ii) 'The father adopts the child into his family; or

(iii) The father acknowledges in writing before a justice of the peace or
notary public that he is the father of the child, or the paternity is estab-
lished by an adjudication before the death of the father or is established
thereafter by clear and convincing proof, but the paternity established
under this subparagraph is ineffective to qualify the father or his kindred
to inherit from or through the child unless the father has openly treated
the child as his and has not refused to support the child.

§ 2-110.. Advancements

If a person dies mtestate as to all h1s estate, property which he gave in his
lifetime to an heir is treated as an advancement against the latter’s share of
the ‘estate only if declared in a contemporaneous writing by the decedent or
acknowledged in writing by the heir to be an advancement. For this purpose
the property advanced is valued as of the time the heir came into possession
or enjoyment of the property or as of the time of death of the decedent,
whichever first occurs. If a contemporaneous writing by the decedent estab-
lishes the value of the property advanced, that value shall apply If the recipi-
ent of the property fails to survive the decedent, the property is not taken into
account in computing the intestate share to be received by the recipient’s
issue, unless the declaration or acknowledgment provides otherwise.

§ 2-111. Debts to decedent

A debt owed to the decedent is not charged against the intestate share of
any person except the debtor. If the debtor fails to survive the decedent, the
debt is not taken into account in computing the intestate share of the
debtor’s. issue.

§ 2-112. Alienage
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No person is disqualified to take as an heir because he or a person through
whom he claims is or has been an alien.

§ 2-113. Dower and curtesy abolished
The estates of dower and curtesy are abolished.
§ 2-114. Persons related to decedent through 2 lines

A person who is related to the decedent through 2 lines of relationship is
entitled to only a single share based on the relationship which would entitle
him to the larger share, In cases where such an heir would take equal shares,
he shall be entitled to the equivalent of a single share. The court shall
equitably apportion the amount equivalent in value to the share denied such
heir by the provisions of this section.

PART 2
ELECTIVE SHARE OF SURVIVING SPOUSE
§ 2-z01. Right to elective share

(a) If a married person domiciled in this State dies, the surviving spouse
has a right of election to take an elective share of 14 of the augmented estate
under the limitations and conditions hereinafter stated.

(b) If a married person not domiciled in this State dies, the right, if any,
of the surviving spouse to take an elective share in property in this State is
governed by the law of the decedent’s domicile at death.

§ 2-202. Augmented estate

The augmented estate means the estate reduced by funeral and administra-
tion expenses, homestead allowance, family allowances and exemptions, and
enforceable claims, to which is added the sum of the following amounts:

(1) The value of property transferred to anyone other than a bona fide
purchaser by the decedent at any time during marriage, to or for the benefit
of any person other than the surviving spouse, to the extent that the decedent
did not receive adequate and full consideration in money or money’s worth for
the transfer, if the transfer is of any of the following types:

(i) Any transfer under which the decedent retained at the time of his
death the possession or enjoyment of, or right to income from, the property;

(ii) Any transfer to the extent that the decedent retained at the time of his
death a power, either alone or in conjunction with any other person, to
revoke or to consume, invade or dispose of the principal for his own benefit;

(iii) Any transfer whereby property is held at the time of decedent’s death
by decedent and another with right of survivorship;

(iv) Any transfer made to a donee within two years of death of the de-
cedent to the extent that the aggregate transfers to any one donee in either
of the years exceed $3,000.
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Any transfer is excluded if made with the written consent or joinder of the
surviving spouse. Property is valued as of the decedent’s death except that
property given irrevocably to a donee during lifetime of the decedent is
valued as of the date the donee came into possession or enjoyment if that
occurs first. Nothing herein shall cause to be included in the augmented
estate any life insurance, accident insurance, joint annuity, or pension payable
to a person other than the surviving spouse.

(2) The value of property owned by the surviving spouse at the decedent’s
death, plus the value of property transferred by the spouse at any time during
marriage to any person other than the decedent which would have been in-
cludible in the spouse’s augmented estate if the surviving spouse had pre-
deceased the decedent to the extent the owned or transferred property is
derived from the decedent by any means other than testate or intestate suc-
cession without a full consideration in money or money’s worth. For purposes
of this paragraph: ‘

(i) Property derived from the decedent includes, but is not limited to, any
beneficial interest of the surviving spouse in a trust created by the decedent
during his lifetime, any property appointed to the spouse by the decedent’s
exercise of a general or special power of appointment also exercisable in
favor of others than the spouse, any proceeds of insurance, including acci-
dental death benefits, on the life of the decedent attributable to premiums
paid by him, any lump sum immediately payable and the commuted value
of the proceeds of annuity contracts under which the decedent was the pri-
mary annuitant attributable to premiums paid by him, the commuted value
of amounts payable after the decedent’s death under any public or private
pension, disability compensation, death benefit or retirement plan, exclusive
of the Federal Social Security system, by reason of service performed or
disabilities incurred by the decedent, any property held at the time of de-
cedent’s death by decedent and the surviving spouse with right of survivor-
ship, any property held by decedent and transferred by contract to the sur-
viving spouse by reason of the decedent’s death and the value of the share
of the surviving spouse resulting from rights in community property in this
or any other state formerly owned with the decedent. Premiums paid by
the decedent’s employer, his partner, a partnership of which he was a mem-
ber, or his creditors, are deemed to have been paid by the decedent.

(ii) Property owned by the spouse at the decedent’s death is valued as of
the date of death. Property transferred by the spouse is valued at the time
the transfer became irrevocable, or at the decedent’s death, whichever
occurred first. Income earned by included property prior to the decedent’s
death is not treated as property derived from the decedent.

(iii) Property owned by the surviving spouse as of the decedent’s death,
or previously transferred by the surviving spouse, is presumed to have been
derived from the decedent except to the extent that the surviving spouse
establishes that it was derived from another source.

(3) For purposes of this section a bona fide purchaser is a purchaser for
value in good faith and without notice of any adverse claim.

§ 2-203. Right of election personal to surviving spouse

The right of election of the surviving spouse may be exercised only during
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his lifetime by him., In the case of a protected person, the right of election
may be exercised only by order of the court in which protective proceedings
as to his property are pending, after finding that exercise is necessary to pro-
vide adequate support for the protected person during his probable life
expectancy.

§ 2-204. Waiver of right to elect and of other rights

The right of election of a surviving spouse and the rights of the surviving
spouse to homestead allowance, exempt property and family allowance, or
any of them, may be waived, wholly or partially, before or after marriage, by
a written contract, agreement or waiver signed by the party waiving after fair
disclosure. Unless it provides to the contrary, a waiver of “all rights,” or
equivalent language, in the property or estate of a present or prospective
spouse or a complete property settlement entered into after or in anticipation
of separation or divorce is a waiver of all rights to elective share, homestead
allowance, exempt property and family allowance by each spouse in the
property of the other and a renunciation by each of all benefits which would
otherwise pass to him from the other by intestate succession or by virtue of
the provisions of any will executed before the waiver or property settlement,

§ 2-205. Proceeding for elective share; time limit

(a) The surviving spouse may elect to take his elective share in the aug-
mented estate by filing in the court and mailing or delivering to the personal
representative, if any, a petition for the elective share within g months after
the date of death, or within 6 months after the probate of the decedent’s
will, whichever limitation last expires. However, that nonprobate transfers,
described in section 2-202, paragraph (1), shall not be included within the
augmented estate for the purpose of computing the elective share, if the peti-
tion is filed later than g months after death,

The court may extend the time for election as it sees fit for cause shown by
the surviving spouse before the time for election has expired.

(b) The surviving spouse shall give notice of the time and place set for
hearing to persons interested in the estate and to the distributees and recipi-
ents of portions of the augmented net estate whose interests will be adversely
affected by the taking of the elective share.

(¢) The surviving spouse may withdraw his demand for an elective share
at any time before entry of a final determination by the court.

(d) After notice and hearing, the court shall determine the amount of the
elective share and shall order its payment from the assets of the augmented
net estate or by contribution as appears appropriate under section 2-207. If
it appears that a fund or property included in the augmented net estate has
not come into the possession of the personal representative, or has been dis-
tributed by the personal representative, the court nevertheless shall fix the
liability of any person who has any interest in the fund or property or who
has possession thereof, whether as trustee or otherwise. The proceeding may
be maintained against fewer than all persons against whom relief could be
sought, but no person is subject to contribution in any greater amount than
he would have been if relief had been secured against all persons subject to
contribution.
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(¢) The order or judgment of the court may be enforced as necessary in
suit for contribution or payment in other courts of this State or other juris-
dictions.

§ 2-206. Effect of election on benefits provided by statute

A surviving spouse is entitled to homestead allowance, exempt property,
and family allowance, whether or not he elects to take an elective share.

§ 2-207. Charging spouse with gifts received; liability of others for balance
of elective share

(a) In the proceeding for an elective share, values included in the aug-
mented estate which pass or have passed to the surviving spouse, or which
would have passed to the spouse but were renounced, are applied first to
satisfy the elective share and to reduce any contributions due from other
recipients of transfers included in the augmented estate. For purposes of this
subsection, the electing spouse’s beneficial interest in any life estate or in any
trust shall be computed as if worth 14 of the total value of the property sub-
ject to the life estate, or of the trust estate, unless higher or lower values for
these interests are established by proof.

(b) Remaining property of the augmented estate is so applied that lia-
bility for the balance of the elective share of the surviving spouse is equitably
apportioned among the recipients of the augmented estate in proportion to
the value of their interests therein.

(¢) Only original transferees from, or appointees of, the decedent and their
donees, to the extent the donees have the property or its proceeds, are subject
to the contribution to make up the elective share of the surviving spouse. A
person liable to contribution may choose to give up the property transferred
to him or to pay its value as of the time it is considered in computing the
augmented estate, .

PART 3
SPOUSE AND CHILDREN UNPROVIDED FOR IN WILLS
§ 2-301. Omitted spouse

(a) If a testator fails to provide by will for his surviving spouse who mar-
ried the testator after the execution of the will, the omitted spouse shall
receive the same share of the estate he would have received if the decedent
left no will unless it appears from the will that the omission was intentional
or the testator provided for the spouse by transfer outside the will and the
intent that the transfer be in lieu of a testamentary provision is shown by
statements of the testator or from the amount of the transfer or other evi-
dence.

(b) In satisfying a share provided by this section, the devises made by the
will abate as provided in section 3-goz.

§ 2-302. Pretermitted children
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(a) 1If a testator fails to provide in his will for any of his children born or
adopted after the execution of his will, the omitted child receives a share in
the estate equal in value to that which he would have received if the testator
had died intestate unless:

(1) 1t appears from the will that the omission was intentional ;

(2) When the will was executed the testator had one or more children and
devised substantially all his estate to the other parent of the omitted child;
or

(3) The testator provided for the child by transfer outside the will and the
intent that the transfer be in lieu of a testamentary provision is shown by
statements of the testator or from the amount of the transfer or other
evidence,

(b) If at the time of execution of the will the testator fails to provide in
his will for a living child solely because he believes the child to be dead, the
child receives a share in the estate equal in value to that which he would have
received if the testator had died intestate.

(¢) In satisfying a share provided by this section, the devises made by the
will abate as provided in section 3-goz.

PART 4
EXEMPT PROPERTY AND ALLOWANCES
§ 2-401. Homestead allowance

A surviving spouse of a decedent who was domiciled in this State is
entitled to a homestead allowance of $5,000. If there is no surviving spouse,
each minor child and each dependent child of the decedent is entitled to a
homestead allowance amounting to $5,000 divided by the number of minor and
dependent children of the decedent. The homestead allowance is exempt
from and has priority over all claims against the estate. Homestead allowance
is in addition to any share passing to the surviving spouse or minor or de-
pendent child by the will of the decedent unless otherwise provided, by
intestate succession or by way of elective share.

§ 2-402. Exempt property

In addition to the homestead allowance, the surviving spouse of a decedent
who was domiciled in this State is entitled from the estate to value not
exceeding $3,500 in excess of any security interests therein in property exempt
under Title 14, section 4401 on the date of death of the decedent. If there
is no surviving spouse, children of the decedent are entitled jointly to the
same value. If encumbered chattels are selected and if the value in excess
of security interests, plus that of other exempt property, is less than $3,500,
or if there is not $3,500 worth of exempt property in the estate, the spouse
or children are entitled to other assets of the estate, if any, to the extent
necessary to make up the $3,500 value. Rights to exempt property and assets
needed to make up a deficiency of exempt property have priority over all
claims against the estate, except that the right to any assets to make up a
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deficiency of exempt property shall abate as necessary to permit prior pay-
ment of homestead allowance and family allowance. These rights are in
addition to any benefit or share passing to the surviving spouse or children
by the will of the decedent unless otherwise provided, by intestate succession,
or by way of elective share,

§ 2-403. Family allowance

In addition to the right to homestead allowance and exempt property, if
the decedent was domiciled in this State, the surviving spouse and minor
children whom the decedent was obligated to support and children who were
in fact being supported by him are entitled to a reasonable allowance in
money out of the estate for their maintenance, which allowance may not con-
tinue for longer than one year if the estate is inadequate to discharge allowed
claims. The allowance may be paid as a lump sum or in periodic installments.
1t is payable to the surviving spouse, if living, for the use of the surviving
spouse and minor and dependent children; otherwise to the children, or per-
sons having their care and custody; but in case any minor child or dependent
child is not living with the surviving spouse, the allowance may be made par-
tially to the child or his guardian or other person having his care and custody,
and partially to the spouse, as their needs may appear. The family allowance
is exempt from and has priority over all claims but not over the homestead
allowance.

The family allowance is not chargeable against any benefit or share passing
to the surviving spouse or children by the will of the decedent unless other-
wise provided, by intestate succession, or by way of elective share. The
death of any person entitled to family allowance terminates his right to
allowance not yet paid.

§ 2-404. Source, determination and documentation

If the estate is otherwise sufficient, propérty specifically devised is not used
to satisfy rights to homestead and exempt property. Subject to this restric-
tion, the surviving spouse, the guardians of the minor children, or children
who are adults may select property of the estate as homestead allowance and
exempt property. The personal representative may make these selections if
the surviving spouse, the children or the guardians of the minor children are
unable or fail to do so within a reasonable time or if there are no guardians
of the minor children. The personal representative may execute an instrument
or deed of distribution to establish the ownership of property taken as home-
stead allowance or exempt property. He may determine the family allowance
in a lump sum not exceeding $6,000 or periodic installments not exceeding
$500 per month for one year, and may disburse funds of the estate in payment
of the family allowance and any part of the homestead allowance payable in
cash. The personal representative or any interested person aggrieved by any
selection, determination, payment, proposed payment, or failure to act under
this section may petition the court for appropriate relief, which relief may pro-
vide a family allowance larger or smaller than that which the personal repre-
sentative determined or could have determined.

§ 2-405. Estate property exempt

Notwithstanding any provisions to the contrary, any part of the decedent’s
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estate which shall be exempt under Title 14, section 4401, on the date of
decedent’s death, shall not be liable for payment of debts of the decedent or
claims against his estate; provided, however, that nothing in this section shall
be deemed to affect the provisions of sections 2-401 through 2-404.

PART j;
WILLS
§ 2-501. Who may make a will
Any person 18 or more years of age who is of sound mind may make a will,
§ 2-502. Execution

Except as provided for holographic wills, writings within section 2-513,
and wills within section 2-506, every will shall be in writing signed by the
testator or in the testator’s name by some other person in the testator’s
presence and by his direction, and shall be signed by at least 2 persons each
of whom witnessed either the signing or the testator’s acknowledgment of
the signature or of the will.,

§ 2-503. Holographic will

A will which does not comply with section 2-502 is valid as a holographic
will, whether or not witnessed, if the signature and the material provisions
are in the handwriting of the testator.

§ 2-504. Self-proved will

(a) Any will may be simultaneously executed, attested, and made self-
proved, by acknowledgment thereof by the testator and affidavits of the wit-
nesses, each made before an officer authorized to administer oaths under the
laws of the state where execution occurs and evidenced by, the officer’s cer-
tificate in substantially the following form:

L oo R , the testator, on this ..................... day
] , 19...., being first duly sworn, do hereby declare to
the undersigned authorlty that I sign and execute this instrument as my last
will and that I sign it willingly (or willingly direct another to sign for me),
as my free and voluntary act and that I am eighteen years of age or older, of
sound mind, and under no constraint or undue influence.

Testator

WV, ot e e , the w1tnesses being
first duly sworn, do hereby declare to the unders1gned authority that the
testator has signed and executed this instrument as his last will and that he
signed it w1llmgly (or willingly directed another to s1gn for him), and that
each of us, in the presence and hearing of the testator, signs this will as wit-
ness to the testator’s signing, and that to the best of our knowledge the testa-
tor is eighteen years of age or older, of sound mind and under no constraint
or undue influence.
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Wxtness

R R R I N A AR N B AP S AR

. Witness

The Stateof ............ .

County of ..........

Subscribed, sworn to and acknowledged before me by ........ ,. ., the testa-
tor and subscribed and sworn to before me by .......... ,yand ...... ey
witnesses, this ..., dayof ........ . /

(Seal) (Signed) ................ e

. DRI T IR N BN s e ey e

(Oﬂicxal capacxty of oﬂicer)

(b) An attested will may at any time subsequent to its execution be made
self-proved by the acknowledgment thereof by the testator and the affidavits
of the witnesses, each made before an officer authorized to administer oaths
under the laws of the state where the acknowledgment occurs and evidenced
by the officer’s certificate, attached or annexed to the will in substantlally the
following form: ;

The Stateof .....
County of ..............
We ,.oivvvivty vvineienn., and , the .testator and the. wit-

nesses, respectively, whose names are signed to the attached or foregoing ‘in-
strument, being first duly sworn, do hereby declare to the undersigned au-
thority that the testator signed and executed the instrument as his last will
and that he had signed willingly (or willingly directed another to sign for
him), as his free and voluntary act, and that each of the witnesses, in the
presence and hearing of the testator, signed the will as witness and.that to the
best of his knowledge the testator was at that time eighteen years of age or
older, of sound mind and under no constramt or. undue mﬂuence.

B R R L S O R R N R I IR A Ay

‘Testator -
Wxtness '
Wltness '
Subscribed, sworn to and acknowledged before me by ...... .. .., the testa-
tor, and subscnbed and sworn to before meby ..........,and ....,.....,

witnesses, this .... dayof .........

(Seal) (Signed) ...,
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.............

(Oﬂic1al capac1ty of ofﬁcer)
§ 2-505. Who may witness

(a) Any person generally competent to be a witness may act as a witness
to a will,

(b) A will is not invalid because the will is signed by an interested witness.

(c) All beneficial devises to a subscribing witness are void except that a
a witness may take that part of a devise that equals but does not exceed in
value the share that he would have been entitled to as an heir if the decedent
had died intestate.

§ 2-506. Choice of law as to execution

A written will {s valid if executed in compliance with section 2-502 or
2-503 or if its execution complies with the law at the time of execution of
the place where the will is executed, or of the law of the place where at the
time of execution or at the time of death the testator is domiciled, has a
place of abode or is a national.

§ 2-507. Revocatxon by writing or by act
A will or any part thereof is revoked

(1) By a subsequent will which revokes the prior will or part expressly
or by inconsistency; or

(2) By being burned, torn, canceled, obliterated, or destroyed, with the
intent and for the purpose of revoking it by the testator or by another person
in his presence and by his direction,

§ 2-508. Revocation by d1vorce, no revocation by other changes of
circumstances

If after executing a will the testator is divorced or his marriage annulled,
the divorce or annulment revokes any disposition or appointment of property
made by the will to the former spouse, any provision conferring a general or
special power of appointment on the former spouse, and any nomination of
the former spouse as executor, trustee, conservator, or guardian, unless the
will expressly provides otherwxse Property prevented from passing to a
former spouse because of revocation by divorce or annulment passes as if the
former spouse failed to survive the decedent, and other provisions conferring
some power or office on the former spouse are interpreted as if the spouse
failed to survive the decedent. If provisions are revoked solely by this section,
they are revived by testator’s remarriage to the former spouse. For purposes
of this section, divorce or annulment means any divorce or annulment which
would exclude the spouse as a surviving spouse within the meaning of
section 2-802, subsection (b). A decree of separation which does not term-
inate the status of husband and wife is not a divorce for purposes of this
section. No change of circumstances other than as described in this section
revokes a will,

§ 2-509, Revival of revoked will
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(a) If a 2nd will which, had it remained effective at death, would have
revoked the first will in whole or in part, is thereafter revoked by acts under
section 2-507, the first will is revoked in whole or in part unless it is evident
from the circumstances of the revocation of the 2nd will or from testator’s
contemporary or subsequent declarations that he intended the first will to
take effect as executed.

(b) If a 2nd will which, had it remained effective at death, would have
revoked the first will in whole or in part, is thereafter revoked by a 3rd will,
the first will is revoked in whole or in part, except to the extent it appears
from the terms of the 3rd will that the testator intended the first will to take
effect.

§ 2-510. Incorporation by reference

Any writing in existence when a will is executed may be incorporated by
reference if the language of the will manifests this intent and describes the
writing sufficiently to permit its identification.

§ 2-511. Testamentary additions to trusts

A devise or bequest, the validity of which is determinable by the law of
this state, may be made by a will to the trustee of a trust established or to be
established by the testator or by the testator and some other person or by some
other person, including a funded or unfunded life insurance trust, although
the trustor has reserved any or all rights of ownership of the insurance con-
tracts, if the trust is identified in the testator’s will and its terms are set
forth in a written instrument, other than a will, executed before or concurrent-
ly with the execution of the testator’s will or in the valid last will of a person
who has predeceased the testator, regardless of the existence, size, or char-
acter of the corpus of the trust. The devise is not invalid because the trust
is amendable or revocable, or because the trust was amended after the
execution of the will or after the death of the testator. Unless the testator’s
will provides otherwise, the property so devised (1) is not deemed to be
held under a testamentary trust of the testator but becomes a part of the
trust to which it is given and (2) shall be administered and disposed of in
accordance with the provisions of the instrument or will setting forth the
terms of the trust, including any amendments thereto made before the death
of the testator, regardless of whether made before or after the execution of the
testator’s will, and, if the testator’s will so provides, including any amend-
ments to the trust made after the death of the testator. A revocation or termi-
nation of the trust before the death of the testator causes the devise to lapse.

§ 2-512. Events of independent significance

A will may dispose of property by reference to acts and events which
have significance apart from their effect upon the dispositions made by the
will, whether they occur before or after the execution of the will or before or
after the testator’s death. The execution or revocation of a will of another
person is such an event,

§ 2-513. Separate writing identifying bequest of tangible property

Whether or not the provisions relating to holographic wills apply, a will
may refer to a written statement or list to dispose of items of tangible
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personal property not otherwise specifically disposed of by the will, other than
money, evidences of indebtedness, documents of title, and securities, and
property used in trade or business. To be admissible under this section as
evidence of the intended disposition, -the writing must either be in the hand-
writing of the testator or be signed by him and must describe the items and
the devisees with reasonable certainty. The writing may be referred to as
one to be in existence at the time of the testator’s death; it may be prepared
before or after the execution of the will; it may be altered by the testator
after its preparation; and it may be a writing which has no significance apart
from its effect upon the dispositions made by the will,

PART 6

RULES OF CONSTRUCTION

§ 2-601. Requirement that devisee survive testator by 120 hours

A devisee who does not survive the testator by 120 hours is treated as if
he predeceased the testator, unless the will of decedent contains some lan-
guage dealing explicitly with simultaneous deaths or deaths in a common
disaster, or requiring that the devisee survive the testator or survive the
testator for a stated period in order to take under the will.

§ 2-602. Choice of law as to meaning and effect of wills

The meaning and legal effect of a disposition in a will shall be determined
by the local law of a particular state selected by the testator in his instrument
unless the application of that law is contrary to the provisions relating to the
elective share described in Part 2, the provisions relating to exempt property
and allowances described in Part 4 or any other public policy of this State
otherwise applicable to the disposition.

§ 2-603. Rules of construction and intention

The intention of a testator as expressed in his will controls the legal effect
of his dispositions. The rules of construction expressed in the succeeding
sections of this Part apply unless a contrary intention is indicated by the will.

§ 2-604. Construction that will passes all property; after-acquired property

A will is construed to pass all property which the testator owns at his
death including property acquired after the execution of the will. A devise of
property conveys all the estate of a devisor unless it appears by his will that
he intended to convey a lesser estate.

§ 2-605. Anti-lapse; deceased devisee; class gifts

If a devisee who is a grandparent or a lineal descendant of a grandparent
of the testator is dead at the time of execution of the will, fails to survive
the testator, or is treated as if he predeceased the testator, the issue of the
deceased devisee who survive the testator by 120 hours take in place of the
deceased devisee, and if they are all of the same degree of kinship they take
equally, but if of unequal degree then those of more remote degree take by per
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capita at each generation as provided in section 2-106, One who would have
been a devisee under a class gift if he had survived the testator is treated
as a devisee for purposes of this section whether his death occurred before
or after the execution of the will.

§ 2-606. Failure of testamentary provision

(a)  Except as provided in section 2-6o05 if a devise other than a residuary
devise fails for any reason, it becomes a part of the residue.

(b) Except as provided in section 2-605 if the residue is devised to 2 or
more persons and the share of one of the residuary devisees fails for ‘any
reason, his share passes to the other residuary devisee, or to other residuary
devisees in proportion to their interests in the residue, '

§ 2-607. Change in securities; accessions; nonademption

(a) If the will provides for a specific devise of certain securities rather
than the equivalent value thereof, the specific devisee is entitled only to:

(1) ‘As much of the devised securities as is a part of the estate at the
time of the testator’s death;

(2) Any additional or other securities of the same entity owned by the
testator that arise from the specifically devised securities by reason of
action initiated by the entity excluding. any acquired by exercise of pur-
chase options; ,

(3) Securities of another entity owned by the testator that are received
in exchange for the specifically devised securities as a result of a merger,
consolidation or reorganization or other similar action initiated by the
entity; and

(4) Any additional securities of the entity owned by the testator that
arise from the specifically devised securities as a result of a plan of re-
investment if it is a regulated investment company.

(b) Distributions prior to death with respect to a specifically devised
security not provided for in subsection (a) are not part of the specific devise.

§ 2-608. Nonademption of specific devises in certain cases; unpaid proceeds
of sale, condemnation or insurance; sale by conservator

(a) A specific devisee has the right to the remaining specifically devised
property and: ‘

(1) Any balance of the purchase price, together with any security interést,
owing from a purchaser to the testator at death by reason of sale of the

property;

(2) Any amount of a condemnation award for the taking of the property
unpaid at death;
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(3) Any proceeds unpaid at death on fire or casualty insurance on the
property; and

(4) Property owned by testator at his death as a result of foreclosure, or
obtained in lieu of foreclosure, of the security for a specifically devised
obligation,

(b) If specifically devised property is sold by a conservator, or if a con-
demnation award or insurance proceeds are paid to a conservator as a result
of condemnation, fire, or casualty, the specific devisee has the right to a
general pecuniary devise equal to the net sale price, the condemnation award,
or the insurance proceeds. This subsection does not apply if after the sale, con-
demnation or casualty, it is adjudicated that the disability of the testator has
ceased and the testator survives the adjudication by one year. The right of
the specific devisee under this subsection is reduced by any right he has under
subsection (a).

§ 2-609. Nonexoneration

A speéiﬁc devise passes subject to any mortgage interest existing at the
date of death, without right of exoneration, regardless of a general directive
in the will to pay debts.

§ 2-610. Exercise of power of appointment

A general residuary clause in a will, or a will making general disposition
of all of the testator’s property, does not exercise a power of appointment
held by the testator unless specific reference is made to the power or there
is some other indication of intention to include the property subject to the
power,

§ 2-611. Construction of generic terms in wills and trust instruments

Halfbloods, adopted persons and persons born out of wedlock are included
in class gift terminology and terms of relationship in wills and in trust
instruments in accordance with rules for determining relationships for pur-
poses of intestate succession, but a person born out of wedlock is not treated
as the child of the father unless the person is openly and notoriously so
treated by the father or is so recognized by the testator or settlor of the trust.

§ 2-612. Ademption by satisfaction

Property which a testator gave in his lifetime to a person is treated as a
satisfaction of a devise to that person in whole or in part, only if the will
provides for deduction of the lifetime gift, or the testator declares in a con-
temporaneous writing that the gift is to be deducted from the devise or is in
satisfaction of the devise, or the devisee acknowledges in writing that the
gift is in satisfaction. For purpose of partial satisfaction, property given
during lifetime is valued as of the time the devisee came into possession or
enjoyment of the property or as of the time of death of the testator, which-
ever occurs first.

PART 7
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CONTRACTUAL ARRANGEMENTS RELATING TO DEATH
(See also Article VI) |
§ 2-701. Contracts concerning succession

A contract to make a will or devise, or not to revoke a will or devise, or to
die intestate, if executed after the effective date of this Act, can be established
only by (1) provisions of a will stating material provisions of the contract;
(2) an express reference in a will to a contract and extrinsic evidence proving
the terms of the contract; or (3) a writing signed by the decedent evidencing
the contract. The execution of a joint will or mutual wills does not create
a presumption of a contract not to revoke the will or wills.

PART 8
GENERAL PROVISIONS
§ 2-801. Renunciation of property interests

(a) A person, or a person with legal authority to represent an incapaci-
tated or protected person or the estate of a deceased person, to whom an
interest in or with respect to property or an interest therein or a power of ap-
pointment over such property devolves by whatever means may renounce it
in whole or in part by delivering a written renunciation under this section.
The right to renounce exists notwithstanding any limitation on the interest
of the person renouncing in the nature of a spendthrift provision of similar
restriction.

(b) A renunciation under this section must be an irrevocable and un-
qualified refusal by a person to accept an interest in property, and must
comply with the following requirements:

(1) If the property, interest or power has devolved to the person re-
nouncing under a testamentary instrument or by the laws of intestacy, the
renunciation must be received by the personal representative, or other
fiduciary, of the decedent or deceased donee of a power of appointment,
or by the holder of the legal title to the property to which the interest
relates, (i) in the case of a present interest, not later than g months after the
death of the deceased owner or deceased donee of the power, or (ii) in the
case of a future interest, not later than g months after the event determining
that the taker of the property, interest or power has become finally ascer-
tained and his interest is indefeasibly vested. A copy of the renunciation
may be filed in the Registry of Probate of the court in which proceedings
for the administration of the deceaséd owner or deceased donee of the
power have been commenced, or if no administration has been commenced,
in the court where such proceedings could be commenced.

(2) If the property, interest or power has devolved to the person re-
nouncing under a nontestamentary instrument or contract, the renuncia-
tion must be received by the transferor, his legal representative, or the
holder of the legal title to the property to which the interest relates (i) in
the case of a present interest, not later than g months after the effective
date of the nontestamentary instrument or contract, or (ii) in the case of
a future interest, not later than g months after the event determining that
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the taker of the property, interest or power has become finally ascertained

and his interest is indefeasibly vested. If the person entitled to renounce

does not have actual knowledge of the existence of his interest, the time

limits for receipt of the renunciation shall be extended to not later than g

months after he has knowledge of the existence of his interest. The effec-

tive date of a revocable instrument or contract is the date on which the
maker no longer has power to revoke it or to transfer to himself or
another the entire legal and equltable ownershlp of the interest.

(c) A surviving joint tenant may renounce as a separate interest any
property or interest therein devolving to him by right of survivorship. A
surviving joint tenant may renounce the entire interest in any property or
interest therein that is the subject of a joint tenancy devolving to him, if the
joint tenancy was created by act of a deceased joint tenant and the survivor
did not join in creating the joint tenancy.

(d) 1If real property or an interest therein or a power thereover is re-
nounced, a copy of the renunciation may be recorded in the Registry of
Deeds of the county in which the property is located, and the recording or
lack of recording shall have the same effect for purposes of the recording
act as the recordmg or lack of recordmg of other mstruments under Title 33,
sectlon 20T, '

(e) A renunciatlon under this section shall describe the property, interest
or power renounced, declare the renunciation and extent thereof, be signed
by the person renouncing, and if within the provisions of subsectxon (b), par-
agraph (2), declare the date the person renouncing first had actual knowledge
of the existence of his interest whenever that date is material under sub-
section (b), paragraph (2).

" (f) The devolution of any property or interest renounced under this sec-
tion is governed by the following provisions of this subsection:

(1) If the property or interest devolved to the person renouncmg under
a testamentary instrument or under the laws of intestacy and the deceased
owner or donee of a power of appointment has not provided for another
disposition, it devolves as if the person renouncing had predeceased the
‘decedent or, if the person renouncing was designated to take under a
‘power of appointment exercised by a testamentary instrument, it devolves
as if the person renouncing had predeceased the donee of the power. Any
future interest that takes effect in possession or enjoyment after the termi-

_nation of the estate or interest renounced, takes effect as if the person re-
nouncing had died before the event determining that the taker of the prop-
erty or interest had become finally ascertained and his interest is inde-
feasibly vested. A renunciation relates back for all purposes to the date of
death of the decedent, or of the donee of the power, or the determinative
event, as the case may be.

(2) If the property or interest devolved to the person renouncing under
a n0ntestamentary instrument or contract and the instrument or contract
does not provide for another disposition, it devolves as if the person re-
nouncing had died before the effective date of the instrument or contract.
Any future interest that takes effect in possesswn or enjoyment at or
after the termination of the renounced estate or interest, takes effect as if
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the person renouncing had died before the event determining the taker of

the property or interest had become finally ascertained and his interest

indefeasibly vested. A renunciation relates back for all purposes to the

effective date of the instrument or the date of the determinative event, as
- the case may be,

(3) The renunciation or the written waiver: of the right to disclaim is
binding upon the person renouncing or waiving and upon all persons
claiming through or under him.

(g) The rlght to renounce property or an interest therein or a power of
appointment is barred by (1) an assignment, conveyance, encumbrance,
pledge or transfer of the property or interest, or a contract therefor, (2) a
written waiver of the right to renounce, (3) an acceptance of the property or
interest or a benefit thereunder, or (4) a sale of the property or mterest
under judicial sale made before the renunciation is ‘effected.

(h) ‘This section does not abridge the right of a person to waive, release,
disclaim or renounce property or an interest therein or a power of appomt-
ment under any other: statute

(i) An interest in property that exists on the effective date of this section
as to which the time for renouncing has not explred under this section, may
be renounced by compliance with this section.

(j) Any renunciation which is effective as a “qualified disclaimer” under
section 2518(b) of the Internal Revenue Code is effective as a renunciation
under this section, noththstandmg any provisions of this section to the con-
trary

§ 2-802. Effect of divorce, annulment and decree of separation

(a) A person who is divorced from the decedent or whose marriage to the
decedent has been annulled is not a surviving spouse unless, by virtue of a
subsequent marriage, he is married to the decedent at the time of death, A
decree of separation which does not terminate the status of husband and wife
is not a divorce for purposes of this section.

(b) For purposes of Parts 1, 2, 3 and 4 and of section 3-203, a surviving
spouse does not include:

31) A person who obtains or consents to a final decree or judgment of
ivorce from the decedent or an annulment of their marriage, which decree
or judgment is not recognized as valid in this state, unless they subse-
quently partlcxpate in a marriage ceremony purportmg to marry each to
the other, or subsequently live together as man and wife;

(2) A person who, followmg a decree or Judgment of divorce or annulment
obtained by the decedent, participates in a marriage ceremony with a 3rd
person; or

(3) A person who was a party to a valid proceeding concluded by an order
purporting to terminate all marital property rights.
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§ 2-803. Effect of homicide on intestate succession, wills, joint assets, life
insurance and beneficiary designations

(a) A surviving spouse, heir or devisee who feloniously and intentionally
kills the decedent is not entitled to any benefits under the will or under this
Article, and the estate of decedent passes as if the killer had predeceased the
decedent. Property appointed by the will of the decedent to or for the
benefit of the killer passes as if the killer had predeceased the decedent.

(b) Any joint tenant who feloniously and intentionally kills another joint
tenant thereby effects a severance of the interest of the decedent so that the
share of the decedent passes as his property and the killer has no rights by
survivorship. This provision applies to joint tenancies in real and personal
property, joint and multiple-party accounts in banks, savings and loan associ-
ations, credit unions and other institutions, and any other form of coowner-
ship with survivorship incidents.

(c) A named beneficiary of a bond, life insurance policy, or other con-
tractual arrangement who feloniously and intentionally kills the principal
obligee or the person upon whose life the policy is issued is not entitled to
any benefit under the bond, policy or other contractual arrangement, and it
becomes payable as though the killer had predeceased the decedent.

(d) Any other acquisition of property or interest by the killer shall be
treated in accordance with the principles of this section.

(e) A final judgment of conviction of felonious and intentional killing is
conclusive for purposes of this section. In the absence of a conviction of
felonious and intentional killing a Court may determine by clear and con-
vincing evidence whether the killing was felonious and intentional for purposes
of this section.

(f) This section does not affect the rights of any person who, before
rights under this section have been adjudicated, purchases from the killer for
value and without notice property which the killer would have acquired ex-
cept for this section, but the killer is liable for the amount of the proceeds or
the value of the property. Any insurance company, bank, or other obligor
making payment according to the terms of its policy or obligation is not
liable by reason of this section unless prior to payment it has received at its
home office or principal address written notice of a claim under this section.

§ 2-804. Actions for wrongful death

(a) Whenever the death of a person shall be caused by a wrongful act,
neglect or default, and the act, neglect or default is such as would, if death
had not ensued, have entitled the party injured to maintain an action and
recover damages in respect thereof, then the person or the corporation that
would have been liable if death had not ensued shall be liable for damages
as provided in this section, notwithstanding the death of the person injured
and although the death shall have been caused under such circumstances as
shall amount to a felony.

(b) Every such action shall be brought by and in the name of the personal
representative of the deceased person, and the amount recovered in every such
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action, except as otherwise provided, shall be for the exclusive benefit of the
surviving spouse, if no minor children, and of the children if no surviving
spouse, and one-half for the exclusive benefit of the surviving spouse and one-
half for the exclusive benefit of the minor children to be divided equally among
them, if there are both surviving spouse and minor children, and to the de-
ceased’s heirs to be distributed as provided in section 2-106, if there is neither
surviving spouse nor minor children. The jury may give such damages as it
shall deem a fair and just compensation with reference to the pecuniary in-
juries resulting from such death to the persons for whose benefit the action is
brought, and in addition thereto shall give such damages as will compensate
the estate of the deceased person for reasonable expenses of medical, surgical
and hospital care and treatment and for reasonable funeral expenses, and in
addition thereto may give damages not exceeding $10,000 for the loss of com-
fort, society and companionship of the deceased to the persons for whose bene-
fit the action is brought, provided that the action shall be commenced within 2
years after the decedent’s death. If a claim under this section is settled with-
out an action having been commenced, the amount paid in settlement shall
be distributed as provided in this subsection. No settlement on behalf of
minor children shall be valid unless approved by the court, as provided in
Title 14, section 1605.

(c) Whenever death ensues following a period of conscious suffering, as
a result of personal injuries due to the wrongful act, neglect or default of
any person, the person who caused the personal injuries resulting in such
conscious suffering and death shall, in addition to the action at common law
and damages recoverable therein, be liable in damages in a separate count in
the same action for such death, brought, commenced and determined and
subject to the same limitation as to the amount recoverable for such death and
exclusively for the beneficiaries in the manner set forth in subsection (b),
separately found, but in such cases there shall be only one recovery for the
same injury.

(d) Any action under this section brought against a governmental entity
under Title 14, sections 8101 to 8118, shall be limited as provided in those
sections.

§ 2-805. Simultaneous death
(a) This section may be cited as the “Uniform Simultaneous Death Act.”

(b) Where the title to property or the devolution thereof depends upon
priority of death and there is no sufficient evidence that the persons died
otherwise than simultaneously, the property of each person shall be disposed
of as if he were the survivor, except as provided otherwise in this chapter.

(c) Where a testamentary disposition of property depends upon the prior-
ity of death of the designated beneficiaries and there is no sufficient evidence
that these beneficiaries died otherwise than simultaneously, the property thus
disposed of shall be divided into as many equal portions as there are desig-
nated beneficiaries and these portions shall be distributed respectively to
those who would take in the event that each designated beneficiary were the
survivor.

(d) Where there is no sufficient evidence that 2 joint tenants died other-
wise than simultaneously, the property so held shall be distributed 14 as if
one had survived and 14 as if the other had survived. If there are more than
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2 joint tenants and all of them have so died the property thus distributed
shall be in the proportion that one bears to the whole number of joint tenants.

(e) Where the decedents are the insured and the beneficiary respectively
in pohc1es of life or accident insurance and there is no sufficient evidence that
they died otherwise than simultaneously, the proceeds of each policy shall
be distributed as if the person whose life was insured therein survived.

(f) This section shall not apply to the distribution of the property of any
person dying before July 26, 1941, nor to the distribution of the proceeds of
any policy of life or acc1dent insurance the effective date of which is prior to
that date.

(g) This sectlon shall not-apply in the case of wills, deeds or contracts of
insurance wherein provision has been made for dlstrlbutlon dlﬂerent from
the provisions of said section.

(h) This section shall be so construed and interpreted as to effectuate
their general purpogse to make uniform the law in those states which enact
them. : ;

PART g
CUSTODY AND DEPOSIT OF WILLS
§ 2-gor, Deposit of will with court in testator’s lifetime

A will may be deposited by the testator or his agent for safekeeping, under
rules of the court, with the court in the office of the register of probate .in
the county in which the testator is domiciled at the time of the will’s deposit,
Such will shall be enclosed in a sealed wrapper, endorsed with the name and
residence of the testator and the date when deposited, and may have en-
dorsed thereon the name of any person to whom it is to be delivered after
the death of the testator. During the testator’s lifetime a deposited will
shall be delivered only to him or to a person authorized in writing signed
by him to receive the will. A conservator may be allowed to examine a
deposited will of a protected testator under procedures designed to maintain
the confidential character of the document to the extent possible and to
assure that it will be resealed and left on deposit after the examination.
Upon being informed of the testator’s death, the court shall notify any
person designated to receive the will and deliver it to him on request; or the
court may deliver the will to the appropriate court.

§ 2-go2. Duty of custodian of will; liability

After the death of a testator, any person having custody of a will of the
testator shall deliver it with reasonable promptness to a person able to secure
its probate and if none is known, to an appropriate court. Any person who
willfully fails to deliver a will, or who willfully defaces or destroys any will
of a deceased person, is liable to any person aggrieved for the damages which
may be sustained by such failure to deliver, or by such defacement or destruc-
tion. "Any person who willfully refuses or fails to deliver a will, or who so
defaces or destroys it, after being ordered by the court in a proceeding brought
for the purpose of compellmg delivery is subject to penalty for contempt of
court.

ARTICLE III
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PROBATE OF WILLS AND ADMINISTRATION
PART 1
GENERAL PROVISIONS
§ 3-101. Devolution of estate at death; restrictions

The power of a person to leave property by will, and the rights of creditors,
devisees, and heirs to his property are subject to the restrictions and limita-
tions contained in this Code to facilitate the prompt settlement of estates.
Upon the death of a person, his real and personal property devolves to the
persons to whom it is devised by his last will or to those indicated as substi-
tutes for them in cases involving lapse, renunciation, or other circumstances
affecting the devolution of testate estate, or in the absence of testamentary
disposition, to his heirs, or to those indicated as substitutes for them in cases
involving renunciation or other circumstances affecting devolution of intestate
estates, subject to homestead allowance, exempt property and family allow-
ance, to rights of creditors, elective share of the surviving spouse, and to
administration. - ‘

§ 3-102. Necessity of order of probate for will

Except as provided in section 3-1201, to be effective to prove the transfer
of any property or to nominate an executor, a will must be declared to be
valid by an order of informal probate by the registers or an adjudication of
probate by the judge, except that a duly executed and unrevoked will which
has not been probated may be admitted as evidence of a devise if (1) no
court proceeding concerning the succession or administration of the estate
has occurred, and (2) either the devisee or his successors and assigns pos-
sessed the property devised in accordance with the provisions of the will, or
the property devised was not possessed or claimed by anyone by virtue of the
decedent’s title during the time period for testacy proceedings.

§ 3-103. Necessity of appointment for administration

Except as otherwise provided in Article IV, to acquire the powers and
undertake the duties and liabilities of a persondl representative of a decedent,
a person must be appointed by order of the judge or registers, qualify and
be issued letters., Administration of an estate is commenced by the issuance
of letters.

§ 3-104. Claims against decedent; necessity of administration

No proceeding to enforce a claim against the estate of a decedent or his
successors may be revived or commenced before the appointment of a personal
representative. After the appointment and until distribution, all proceedings
and actions to enforce a claim against the estate are governed by the pro-
cedure prescribed by this Article. After distribution a creditor whose claim
has not been barred may recover from the distributees as prov1d.ed in section
3-1004 or from a former personal representative individually liable as pro-
vided in section 3-1005. This section has no application to a proc'eedmg by
a secured creditor of the decedent to enforce his right to his security except
as to any deficiency judgment which might be sought therein.

§ 3-105. Proceedings affecting devolution and administration; jurisdiction of
subject matter : ;
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Persons interested in decedents’ estates may apply to the register for
determination in the informal proceedings provided in this Article, and may
petition the court for orders in formal proceedings within the court’s juris-
diction including but not limited to those described in this Article. The
court has exclusive jurisdiction of informal and formal proceedings to deter-
mine how decedents’ estates subject to the laws of this State are to be
administered, expended and distributed. The court has concurrent jurisdic-
tion of any other action or proceeding concerning a succession or to which
an estate, through a personal representative, may be a party, including
actions to determine title to property alleged to belong to the estate, and of
any action or proceeding in which property is distributed by a personal
representative or its value is sought to be subjected to rights of creditors
or successors of the decedent.

§ 3-106, Proceedings within the jurisdiction of court; service; jurisdiction
over persons

In proceedings within the exclusive jurisdiction of the court where notice
is required by this Code or by rule, and in proceedings to construe probated
wills or determine heirs which concern estates that have not been and cannot
now be opened for administration, interested persons may be bound by the
orders of the court in respect to property in or subject to the laws of this
State by notice in conformity with section 1-401. An order is binding as to
all who are given notice of the proceeding though less than all interested
persons are notified,

§ 3-107. Scope of proceedings; proceedings independent; exception

Unless supervised administration as described in Part 5 is involved, (1)
each proceeding before the judge or register is independent of any other
proceeding involving the same estate; (2) petitions for formal orders of the
judge may combine various requests for relief in a single proceeding if the
orders sought may be finally granted without delay. Except as required for
proceedings which are particularly described by other sections of this Article,
no petition is defective because it fails to embrace all matters which might
then be the subject of a final order; (3) proceedings for probate of wills or
adjudications of no will may be combined with proceedings for appointment
of personal representatives; and (4) a proceeding for appointment of a person-
al representative is concluded by an order making or declining the appoint-
ment.

§ 3-108. Probate, testacy and appointment proceedings; ultimate time limit

No informal probate or appointment proceeding or formal tesiacy or ap-
pointment proceeding, other than a proceeding to probate a will previously
probated at the testator’s domicile and appointment proceedings relating to
an estate in which there has been a prior appointment, may be commenced
more than 3 years after the decedent’s death, except (1) if a previous pro-
ceeding was dismissed because of doubt about the fact of the decedent’s death,
appropriate probate, appointment or testacy proceedings may be maintained
at any time thereafter upon a finding that the decedent’s death occurred prior
to the initiation of the previous proceeding and the applicant or petitioner has
not delayed unduly in initiating the subsequent proceeding; (2) appropriate
probate, appointment or testacy proceedings may be maintained in relation
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to the estate of an absent, disappeared or missing person for whose estate a
conservator has been appointed, at any time within 3 years after the con-
servator becomes able to establish the death of the protected person; and (3)
a proceeding to contest an informally probated will and to secure appointment
of the person with legal priority for appointment in the event the contest is
successful, may be commenced within the later of 12 months from the in-
formal probate or 3 years from the decedent’s death. These limitations do
not apply to proceedings to construe probated wills or determine heirs of an
intestate. In cases under (1) or (2) above, the date on which a testacy or
appointment proceeding is properly commenced shall be deemed to be the
date of the decedent’s death for purposes of other limitations provisions of
this Code which relate to the date of death.

§ 3-109. Statutes of limitation on decedent’s cause of action

No statute of limitation running on a cause of action belonging to a
decedent which had not been barred as of the date of his death, shall apply to
bar a cause of action surviving the decedent’s death sooner than 4 months
after death, A cause of action which, but for this section, would have been
barred less than 4 months after death, is barred after 4 months unless
tolled.

§ 3-110. Discovery of property

(a) Upon petition by a county attorney, personal representative, heir,
devisees, creditor or other person interested in the estate of a decedent, any-
one suspected of having concealed, withheld or conveyed away any property
of the decedent, or of having fraudulently received any such property, or of
aiding others in so doing, may be cited by the judge to appear before him
to be examined on oath in relation thereto, and the judge may require him to
produce for the inspection of the court and parties all documents within his
control relating to the matter under examination., The time for filing such
petitions shall be governed by section 1-106.

(b) If a person duly cited refuses to appear and submit himself to such
examination, or to answer all lawful interrogatories, or to produce such docu-
ments he shall be subject to contempt of the court and is liable to any
injured party in a civil action for all the damages, expenses and charges
arising from such refusal.

PART 2
VENUE FOR PROBATE AND ADMINISTRATION;
PRIORITY TO ADMINISTER; DEMAND FOR NOTICE

§ 3-201. Venue for first and subsequent estate proceedings; location of
property

(a) Venue for the first informal or formal testacy or appointment pro-
ceedings after a decedent’s death is:

(1) In the county where the decedent had his domicile at the time of
his death; or
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(2) If the decedent was not domiciled in this State, in any county where
property was located either at the time of his death or at any time there-
after.

(b) - Venue for all subsequent proceedings within the exclusive jurisdic-
tion of the court is in the place where the initial proceeding occurred, unless
the initial proceeding has been transferred as provided in subsection (c) of
section 1-303.

(¢) If the first proceeding was informal, on application of an interested
person and after notice to the proponent in the first proceeding, the judge,
upon finding that venue is elsewhere, may transfer the proceeding and the
file to the other court.

(d) For the purpose of aiding determinations concerning location of assets
which may be relevant in cases involving non-domiciliaries, a debt, other
than one evidenced by investment or commercial paper or other instrument
in favor of a non-domiciliary, is located where the debtor resides or, if the
debtor is a person other than an individual, at the place where it has ‘its
principal office, Commercial paper, investment paper and other instruments
are located where the instrument is. An interest in property held in trust is
located where the trustee may be sued.

§ 3-z02. Appointment or testacy proceedings; conflicting claim of domicile
-in another state

If conflicting claims as to the domicile of a decedent are made in a formal
testacy or appointment proceeding commenced in this State, and in a testacy
or appointment proceeding after notice pending at the same time in another
state, the court of this State must stay, dismiss, or permit suitable amend-
ment in, the proceeding here unless it is determined that the local proceed-
ing was commenced before the proceeding elsewhere. The determination of
domicile in the proceeding first commenced must be accepted as determinative
in the proceeding in this State.

§ 3-203. Priority among persons seekmg appomtment as personal
representative

(a) Whether the proceedings are formal or informal, persons who are not
disqualified have priority for appointment in the following order:

(1) The person with priority as determined by a probated will including
a person nominated by a power conferred in a will;

(2) The surviving spouse of the decedent who is a devisee of the decedent;
(3) Other devisees of the decedent;
(4) The surviving spouse of the decedent;

(5) Other heirs of the decedent;
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(6) Forty-five days after the death of the decedent, any creditor;

(7) Six months after the death of the decedent if no testacy proceedings
have been held or no personal representative has been appointed, the State
Tax Assessor upon application by that officer.

(b) An objection to an appointment can be made only in formal proceed-
ing. In case of objection the priorities stated in (a) apply except that

(1) If the estate appears to be more than adequate to meet exemptions
and costs of administration but inadequate to discharge antlcipated unse-
cured claims, the judge, on petition of credltors, may appoint any qualified
person;;

(2) 1In case of objection to appointment of a person other than one whose
priority is determined by will by an heir or devisee appearing to have a
substantial interest in the estate, the judge may appoint a person who is
acceptable to heirs and devisees whose interests in the estate appear to
be worth in total more than 14 of the probable distributable value, or,
in default of this accord any suitable person.

(c) A person entitled to letters under subsection (a), paragraphs (2)
through (5) may nominate a qualified person to act as personal representa-
tive, Any person may renounce his right to nominate or to an appointment
by appropriate writing filed with the court. When 2 or more persons share
a priority, those of them who do not renounce must concur in nominating
another to act for them or in applying for appointment,

(d) Conservators .of the estates of protected persons, or if there is no
conservator, any guardlan except a guardian ad litem of a minor or incapaci-
tated person, may exercise the same right to nominate, to object to another’s
appointment, or to participate in determining the preference of a majority in
interest of the helrs and devisees that the protected person or ward would
have if qualified for appointment.

(e) Appointment of one who does not have priority, including priority
resulting from renunciation or nomination determined pursuant to this sec-
‘tion, may be made only in formal proceedings. Before appointing one without
priority, the judge must determine that those having priority, although given
notice of the proceedings, have failed to request appointment or to nominate
another for appointment, and that administration is necessary.

(f) No person is qualified to serve as a personal representative who is:
(1) Under the age of 18;
(2) A person whom the court finds unsuitable in formal proceedings.

(g) A personal representative appointed by a court of the decedent’s
domicile has priority over all other persons except where the decedent’s will
nominates different persons to be personal representative in this State and in
the state of domicile. The domiciliary personal representative may nominate
another, who shall have the same priority as the domiciliary personal repre-
sentative,
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(h) This section governs priority for appointment of a successor personal
representative but does not apply to the selection of a special administrator,

§ 3-204. Demand for notice of order or filing, concerning decedent’s estate

Any person desiring notice of an order or ﬁlmg pertaining to a decedent’s
_ estate in which he has a financial or property interest may file a demand for
notice with the court at any time after the death of the decedent, and may
thereupon have notice of such demand given to the personal representative,
and shall thereafter receive service of every filing, notice or order to which
the demand relates, in such manner and form as the Supreme Judlclal Court
shall by rule prov1de The validity of an order or notice which is issued or a
filing which is accepted without compliance with this requlrement shall not
be affected by the error, but the person receiving the order, giving notice,
or making the filing _may be liable for any damage caused by the absence
of service. The requirement of notice ar1s1ng from demand under this pro-
vision may be waived by the demandant in such manner and form as the
Supreme Judicial Court shall by rule provide, and shall cease upon the
termination of his interest in the estate.

PART 3
INFORMAL PROBATE AND APPOINTMENT PROCEEDINGS
§ 3-301. Informal probate or appointment proceedings; application; contents

(a) Applications for informal probate or informal appointment shall be
directed to the register and be verified by the applicant to be accurate and
complete to the best of his knowledge and belief and shall contain the follow-
ing information and such other information as the Supreme Judicial Court
may by rule provide:

(1) Every application for informal probate of a will or for informal ap-
pointment of a personal representatlve, other than a special or successor
representative, shall contain the following:

(i) A statement of the interest of the applicant;

(ii) The name, and date of death of the decedent, his age, and the county
and state of his domicile at the time of death, and the names and ad-
dresses of the spouse, children, heirs and devisees and the ages of any
who are minors so far as known or ascertainable with reasonable dili-
gence by the applicant;

(iii) If the decedent was not domiciled in the state at the time of his
death, a statement showing venue;

(iv) A statement identifying and indicating the address of any personal
representative of the decedent appointed in this State or elsewhere whose
appointment has not been terminated;

(v) A statement indicating whether the applicant has received a demand
for notice, or is aware of any demand for notice of any probate or appoint-
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ment proceeding concerning the decedent that may have been filed in this
state or elsewhere; and

(vi) That the time limit for informal probate or appointment as provided
in this Article has not expired either because 3 years or less have passed
since the decedent’s death, or, if more than 3 years from death have
passed, circumstances as described by section 3-108 authorizing tardy
probate or appointment have occurred.

(2) An application for informal probate of a will shall state the following
in addition to the statements required by paragraph (1) :

(i) That the original of the decedent’s last will is in the possession of the
court, or accompanies the application, or that an authenticated copy of a
will probated in another jurisdiction accompanies the application;

(ii) That the applicant, to the best of his knowledge, believes the will to
have been validly executed;

(iii) That after the exercise of reasonable diligence, the applicant is un-
aware of any instrument revoking the will, and that the applicant believes
that the instrument which is the subject of the application is the dece-
dent’s last will.

(3) An application for informal appointment of a personal representative
to administer an estate under a will shall describe the will by date of execu-
tion and state the time and place of probate or the pending application or
petition for probate. The application for appointment shall adopt the state-
ments in the application or petition for probate and state the name, address
and priority for appointment of the person whose appointment is sought.

(4) An application for informal appointment of an administrator in in-
testacy shall state in addition to the statements required by paragraph (1) :

(i) That after the exercise of reasonable diligence, the applicant is un-
aware of any unrevoked testamentary instrument relating to property
having a situs in this State under section 1-301, or, a statement why any
such instrument of which he may be aware is not being probated;

(ii) The priority of the person whose appointment is sought and the
names of any other persons having a prior or equal right to the appoint-
ment under section 3-203.

(5) An application for appointment of a personal representative to suc-
ceed a personal representative appointed under a different testacy status
shall refer to the order in the most recent testacy proceeding, state the name
and address of the person whose appointment is sought and of the person
whose appointment will be terminated if the application is granted, and
describe the priority of the applicant.

(6) An application for appointment of a personal representative to suc-
ceed a personal representative who has tendered a resignation as provided
in section 3-610, subsection (c), or whose appointment has been terminated
by death or removal, shall adopt the statements in the application or peti-
tion which led to the appointment of the person being succeeded except as
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specifically changed or corrected, state the name and address of the person
who seeks appointment as successor, and describe the priority of the ap-
plicant.

(b) By verifying an application for informal probate, or informal appoint-
ment, the applicant submits personally to the jurisdiction of the court in any
proceeding for relief from fraud relating to the application, or for perjury,
that may be instituted against him,

§ 3-302. Informal probate; duty of register; effect of informal probate

Upon receipt of an application requesting informal probate of a will, the
register upon making the findings required by section 3-303 shall issue a writ-
ten statement of informal probate if at least 120 hours have elapsed since the
decedent’s death. Informal probate is conclusive as to all persons until super-
seded by an order in a formal testacy proceeding. No defect in the application
or procedure relating thereto which leads to informal probate of a will renders
the probate void. ‘

§ 3-303. Informal probate; proof and findings required

(a) In an informal proceeding for original probate of a will, the register
shall determine whether:

(1) The application is complete;

(2) The applicant has made oath or affirmation that the statements con-
tained in the application are true to the best of his knowledge and belief;

(3) The applicant appears from the application to be an interested person
as defined in section r-201, paragraph (20);

(4) On the basis of the statements in the application, venue is proper;

(5) An original, duly executed and appérently unrevoked will is in the
register’s possession;

(6) Any notice required by section 3-204 has been given and that the ap-
plication is not within section 3-304; and

(7) It appears from the application that the time limit for original probate
has not expired.

(b) The application shall be denied if it indicates that a personal repre-
sentative has been appointed in another county of this State or except as pro-
vided in subsection (d), if it appears that this or another will of the decedent
has been the subject of a previous probate order.

(c) A will which appears to have the required signatures and which con-
tains an attestation clause showing that requirements of execution under sec-
tions 2-502, 2-503 or 2-506 have been met shall be probated without further
proof. In other cases, the register may assume execution if the will appears
to have been properly executed, or he may accept a sworn statement or affi-
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davit of any person having knowledge of the circumstances of execution,
whether or not the person was a witness to the will.

(d) Informal probate of a will which has been previously probated else-
where may be granted at any time upon written application by any interested
person, together with deposit of an authenticated copy of the will and of the
statement probating it from the office of court where it was first probated.

(e) A will from a foreign jurisdiction, including a place that does not re-
quire probate of a will after death and which is not eligible for probate under
subsection (a), may be probated in this State upon receipt by the register of
a duly authenticated copy of the will and a duly authenticated certificate of
its legal custodian that the copy filed is a true copy and that the will has been
probated in the foreign jurisdiction or has otherwise become operative under
the law of that place.

§ 3-304. Informal probate; unavailable in certain cases

Applications for informal probate which relate to one or more of a known
series of testamentary instruments, other than a will and its codicil, the latest
of which does not expressly revoke the earlier, shall be declined.

§ 3-305. Informal probate; register not satisfied

If the register is not satisfied that a will is entitled to be probated in in-
formal proceedings because of failure to meet the requirements of sections
3-303 and 3-304 or any other reason, he may decline the application. A declina-
tion of informal probate is not an adJud1cat1on and does not preclude formal
probate proceedmgs

§ 3-306. Informal probate ; notice requirements

The ‘moving party must give notice as described by section 1-401 of his
application for informal probate to any person demanding it pursuant to sec-
tion 3-204, and to any personal representative of the decedent whose appoint-
ment has not been terminated. No other notice of informal probate is re-
quired.

§ 3-307. Informal appointment proceedings; delay in order; duty of register;
effect of appointment

(a) Upon receipt of an application for informal appointment of a person-
al representative other than a special administrator as provided in section
3-614, if at least 120 hours have elapsed since the decedent’s death, the regis-
ter, after making the findings required by section 3-308, shall appoint the
applicant subject to qualification and acceptance; provided, that if the de-
cedent was a nonresident, the register shall delay the order of appointment
until 3o days have elapsed since death unless the personal representative
appointed at the decedent’s domicile is the applicant, or unless the decedent’s
will directs that his estate be subject to the laws of this State.

(b) The status of personal representative and the powers and duties per-
taining to the office are fully established by informal appointment. An ap-
pointment, and the office of personal representative created thereby,
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is subject to termination as provided in sections 3-608 through 3-612, but is
not subject to retroactive vacation,

§ 3-308. Informal appointment proceedings; proof and findings required

(a) In informal appointment proceedings, the register must determine
whether:

(1) The application for informal appointment of a personal representative
is complete;

(2) The applicant has made oath or affirmation that the statements con-
tained in the application are true to the best of his knowledge and belief;

(3) The applicant appears from the application to be an interested person
as defined in section 1-zo1, paragraph (20);

(4) On the basis of the statements in the application, venue is proper;

(5) Any will to which the requested appointment relates has been formally
or informally probated; but this requirement does not apply to the ap-
pointment of a special administrator;

(6) Any notice required by section 3-204 has been given;

(7) From the statements in the application, the person whose appointment
is sought has priority entitling him to the appointment.

(b) Unless section 3-612 controls, the application must be denied if it
indicates that a personal representative who has not filed a written statement
of resignation as provided in section 3-610, subsection (c¢) has been appointed
in this or another county of this State, that, unless the applicant is the domi-
ciliary personal representative or his nominee, the decedent was not dom-
iciled in this State and that a personal representative whose appointment has
not been terminated has been appointed by a court in the state of domicile,
or that other requirements of this section have not been met,

§ 3-309. Informal appointment proceedings; register not satisfied

If the register is not satisfied that a requested informal appointment of a
personal representative should be made because of failure to meet the re-
quirements of sections 3-3o7 and 3-308, or for any other reason, he may de-
cline the application. A declination of informal appointment is not an adjudi-
cation and does not preclude appointment in formal proceedings.

§ 3-310. Informal appointment proceedings; notice requirements

The moving party must give notice as described by section 1-401 of his
intention to seek an appointment informally: (1) to any person demanding
it pursuant to section 3-204; and (2) to any person having a prior or equal
right to appointment not waived in writing and filed with the court. No other
notice of an informal appointment proceeding is required.

§ 3-311. Informal appointment unavailable in certain cases



1011
PUBLIC LAWS, 1979 CHAP. 540

If an application for informal appointment indicates the existence of a
possible unrevoked testamentary instrument which may relate to property
subject to the laws of this State, and which is not filed for probate in this
court, the register shall decline the application.

PART 4
FORMAL TESTACY AND APPOINTMENT PROCEEDINGS
§ 3-401. Formal testacy proceedings; nature; when commenced

A formal testacy proceeding is litigation to determine whether a decedent
left a valid will. A formal testacy proceeding may be commenced by an
interested person filing a petition as described in section 3-402, subsection
(a) in which he requests that the judge, after notice and hearing, enter an
order probating a will, or a petition to set aside an informal probate of a will
or to prevent mformal probate of a will which is the subject of a pending
application, or a petition in accordance with section 3-402, subsection (b) for
an order that the decedent died intestate.

A petition may seek formal probate of a will without regard to whether the
same or a conflicting will has been informally probated. A formal testacy
proceeding may, but need not, involve a request for appointment of a personal
representative,

During the pendency of a formal testacy proceeding, the register shall not
act upon any application for informal probate of any will of the decedent or
any application for informal appointment of a personal representative of the
decedent.

Unless a petition in a formal testacy proceeding also requests confirmation
of the previous informal appointment, a previously appointed personal repre-
sentative, after receipt of notice of the commencement of a formal probate
proceeding, must refrain from exercising his power to make any further
distribution of the estate during the pendency of the formal proceeding. A
petitioner who seeks the appointment of a different personal representative
in a formal proceeding also may request an order restraining the acting
personal representative from exercising any of the powers of his office and
requesting the appointment of a special administrator. In the absence of a
request, or if the request is denied, the commencement of a formal proceeding
has no effect on the powers and duties of a previously appointed personal
representative other than those relating to distribution.

§ 3-402. Formal testacy or appointment proceedings; petition; contents

(a) Petitions for formal probate of a will, or for adjudication of intestacy
with or without request for appointment of a personal representative, must be
directed to the judge, request a judicial order after notice and hearing, con-
tain further statements as indicated in this section, and contain such other
information and be in such form as the Supreme Judicial Court may by rule
provide. A petition for formal probate of a will shall:

(1) Request an order as to the testacy of the decedent in relation to a
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particular instrument which may or may not have been informally pro-
bated and determining the heirs;

(2) Contain the statements required for informal applications as stated
in the 6 subparagraphs under section 3-301, subsection (a), paragraph (1),
and the statements required by section 3-3o1, subsection (a), paragraph
(2), subparagraphs (ii) and (iii) ; and

(3) State whether the original of the last will of the decedent is in the
possession of the court or accompanies the petition.

If the original will is neither in the possession of the court nor accompanies
the petition and no authenticated copy of a will probated in another juris-
diction accompanies the petition, the petition also must state the contents
of the will and indicate that it is lost, destroyed or otherwise unavailable.

(b) A petition for adjudication of intestacy and appointment of an admiin-
istrator in intestacy must request a judicial finding and order that the de-
cedent left no will and determining the heirs, contain the statements required
by section 3-301, subsection (a), paragraphs (1) and (4) and indicate whether,
supervised administration is sought and contain such other information and
be in such form as the Supreme Judicial Court may by rule provide. A
petition may request’' an order determining intestacy and heirs without re-
questing the appointment of an administrator, in which case the statements
required by section 3-301, subsection (a), paragraph (4), subparagraph (ii)
may be omltted

§ 3-403. Formal testacy proceeding; notice of hearing on petition

(a). Upon commencement of a formal testacy proceeding, the court shall
fix a time and place of hearing, Notice shall be given in the manner prescribed
by section 1-401 by the petitioner to the persons herein enumerated and to
any additional person who has filed a demand for notice under section 3-204.

Notice shall be given to the following persons: ‘the surviving- spouse, chil-
dren, and other heirs of the decedent, the devisees and executors named in any
will that is' being, or has been, probated or offered for informal or formal
probate -in the county, or that is known by the petitioner to have been pro-
bated, or offered for informal or formal probate elsewhere, and any personal
representative of the decedent whose appointment has not been terminated,
Notice may be given to other persons. In addition, the petitioner shall give
notice by publication to all unknown persons and to all known persons whose
addresses are unknown who have any interest in the matters being litigated.

‘(b) Ifit appears by the petition or otherwise that the fact of the death of
the alleged decedent may be in doubt, or on the written demand of any inter-
ested person, a copy of the notice of the hearing on said petition shall be
sent by registered mail to the alleged decedent at his last known address.
The court shall direct the petitioner to report the results of, or make and
report back concerning, a reasonably diligent search for the alleged decedent
in any manner that may seem adv1sable, including any or a11 of the following
methods:
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(1) By inserting in one or more suitable periodicals a notice requesting
information from any person having knowledge of the whereabouts of the
alleged decedent;

(2) By notifying law enforcement officials and public welfare agencies in
appropriate locations of the disappearance of the alleged decedent;

(3) By engaging the services of an investigator. The costs of any search
so directed shall be paid by the petitioner if there is no administration or by
the estate of the decedent in case there is administration,

§ 3-404. Formal testacy preceedings; written objections to probate

Any party to a formal proceeding who opposes the probate of a will for any
reason shall state in his pleadings his objections to probate of the will,

§ 3-405. Formal testacy proceedings; uncontested cases; hearings and proof

If a pet1t1on in a testacy proceeding is unopposed, the court may order pro-
bate or intestacy on the strength of the pleadings if satisfied that the condi-
tions of section 3-409 have been met, or conduct a hearing in open court
and require proof of the matters necessary to support the order sought.
If evidence concerning execution of the will is necessary, the affidavit or
testimony of one of any attesting witnesses to the instrument is sufficient.
If the affidavit or testimony of an attesting witness is not available, execution
of the will may be proved by other evidence or affidavit.

§ 3-406; Formal te‘stacy proceedings; contested cases; testimony of attesting
witnesses

(a) If evidence concerning execution of an attested will which is not self-
proved is necessary in contested cases, the testimony of at least one of the
attesting witnesses, if within the State competent and able to testify, is re-
quired. Due execution of an attested or unattested will may be proved by
other ev1dence

(b) If the will is self-proved, comphance with 51gnature requlrements for
execution is conclusively presumed and other requirements of execution are
presumed subject to rebuttal without the testimony of any witness upon
filing the will and the acknowledgment and affidavits annexed or attached
thereto, unless there is proof of fraud or forgery affecting the acknowledg-
ment or aﬂidavxt.

§ 3-407. Formal testacy proceedings; burdens in contested cases

In contested cases, petitioners who seek to establish intestacy have the
burden of establishing prima facie proof of death, venue, and heirship. Pro-
ponents of a will have the burden of establishing prima facie proof of due
execution in all cases, and, if they are also petitioners, prima facie proof of
death and venue. Contestants of a will have the burden of establishing lack
of testamentary intent or capacity, undue influence, fraud, duress, mistake or
revocation. Parties have the ultimate burden of persuasion as to matters
with respect to which they have the initial burden of proof. If a will is
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opposed by the petition for probate of a later will revoking the former, it
shall be determined first whether the later will is entitled to probate, and if
a will is opposed by a petition for a declaration of intestacy, it shall be
determined first whether the will is entitled to probate,

§ 3-408. Formal testacy proceedings; will construction; effect of final order
in another jurisdiction

A final order of a court of another state determining testacy, the validity or
construction of a will, made in a proceeding involving notice to and an op-
portunity for contest by all interested persons must be accepted as determina-
tive by the courts of this State if it'includes, or is based upon, a finding that
theddecedent was domiciled at his death in the state where the order was
made,

§ 3-409. Formal testacy proceedings; order; foreign will

After the time required for any notice has expired, upon proof of notice,
and after any hearing that may be necessary, if the court finds that the
testator is dead, venue is proper and that the proceeding was commenced
within the limitation prescribed by section 3-108, it shall determine the de-
cedent’s domicile at death, his heirs and his state of testacy. Any will found
to be valid and unrevoked shall be formally probated. Termination of any
previous informal appointment of a personal representative, which may be
appropriate in view of the relief requested and findings, is governed by
section 3-612. The petition shall be dismissed or appropriate amendment
allowed if the court is not satisfied that the alleged decedent is dead. A will
from a foreign jurisdiction, including a place which does not require probate
of a will after death, may be proved for probate in this State by a duly
authenticated certificate of its legal custodian that the copy introduced is a
true copy and that the will has been probated in the foreign jurisdiction or
has otherwise become effective under the law of the other place.

§ 3-410. Formal testacy proceedings; probate of more than one instrument

If 2 or more instruments are offered for probate before a final order
is entered in a formal testacy proceeding, more than one instrument may be
probated if neither expressly revokes the other or contains provisions which
work a total revocation by implication. If more than one instrument is pro-
bated, the order shall indicate what provisions control in respect to the nom-
ination of an executor, if any. The order may, but need not, indicate how
any provisions of a particular instrument are affected by the other instrument,
After a final order in a testacy proceeding has been entered, no petition for
probate of any other instrument of the decedent may be entertained, except
incident to a petition to vacate or modify a previous probate order and subject
to the time limits of section 3-412.

§ 3-411. Formal testacy proceedings; partial intestacy

If it becomes evident in the course of a formal testacy proceeding that,
though one or more instruments are entitled to be probated, the decedent’s
estate is or may be partially intestate, the court shall enter an order to
that effect.



1015
PUBLIC LAWS, 1979 CHAP, 540

§ 3-412. Formal testacy proceedings; effect of order; vacation

Subject to appeal and subject to vacation as provided herein and in section
3-413, a formal testacy order under sections 3-409 to 3-411, including an
order that the decedent left no valid will and determining heirs, is final as to
all persons with respect to all issues concerning the decedent’s estate that
the court considered or might have considered incident to its rendition rele-
vant to the question of whether the decedent left a valid will, and to the
determination of heirs, except that:

(1) The court shall entertain a petition for modification or vacation of its
order and probate of another will of the decedent if it is shown that the
proponents of the later-offered will were unaware of its existence at the
time of the earlier proceeding or were unaware of the earlier proceeding and
were given no notice thereof, except by publication.

(2) If intestacy of all or part of the estate has been ordered, the determina-
tion of heirs of the decedent may be reconsidered if it is shown that one or
more persons were omitted from the determination and it is also shown that
the persons were unaware of their relationship to the decedent, were unaware
of his death or were given no notice of any proceeding concerning his estate,
except by publication.

(3) A petition for vacation under either paragraphs (1) or (2) must be
filed prior to the earlier of the following time limits:

(i) If a personal representative has been appointed for the estate, the time
of entry of any order approving final distribution of the estate, or, if the
estate is closed by statement, 6 months after the filing of the closing
statement.

(ii) Whether or not a personal representative has been appointed for the
estate of the decedent, the time prescribed by section 3-108 when it is no
longer possible to initiate an original proceeding to probate a will of the
decedent. -

(iiiy Twelve months after the entry of the order sought to be vacated.

(4) The order originally rendered in the testacy proceeding may be modi-
fied or vacated, if appropriate under the circumstances, by the order of pro-
bate of the later-offered will or the order redetermining heirs.

(5) The finding of the fact of death is conclusive as to the alleged
decedent only if notice of the hearing on the petition in the formal testacy
proceeding was sent by registered or certified mail addressed to the alleged
decedent at his last known address and the court finds that a search under
section 3-403, subsection (b) was made.

If the alleged decedent is not dead, even if notice was sent and search was
made, he may recover estate assets in the hands of the personal representa-
tive. In addition to any remedies available to the alleged decedent by reason
of any fraud or intentional wrongdoing, the alleged decedent may recover
any estate or its proceeds from distributees that is in their hands, or the value
of distributions received by them, to the extent that any recovery from dis-
tributees is equitable in view of all of the circumstances.
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§ 3-413. Formal testacy proceedings; vacation of order for other cause

For good cause shown, an order in a formal testacy proceeding may be
modified or vacated within the time allowed for appeal.

§ 3-414. Formal proceedings concerning appointment of personal
representative

(a) A formal proceeding may be brought for adjudication regarding the
priority or qualification of one who is an applicant for appointment as per-
sonal representative, or of one who previously has been appointed personal
representative in informal proceedings. If an issue concerning the testacy of
the decedent is or may be involved, such proceeding is governed by sectign
3-402, as well as by this section. In other cases, the petition shall contain or
adopt the statements required by section 3-301, paragraph (1) and describe
the question relating to priority or qualification of the personal representative
which is to be resolved. If the proceeding precedes any appointment of a
personal representative, it shall stay any pending informal appointment pro-
ceedings as well as any commenced thereafter, If the proceeding is com-
menced after appointment, the previously appointed personal representative,
after receipt of notice thereof, shall refrain irom exercising any power of
administration except as necessary to preserve the estate or unless the judge
orders otherwise.

(b) After notice to interested persons, including all persons interested in
the administration of the estate as successors under the applicable assump-
tion concerning testacy, any previously appointed personal representative
and any person having or claiming priority for appointment as personal
representative, the judge shall determine who is entitled to appointment
under section 3-203, make a proper appointment and, if appropriate, termi-
nate any prior appointment found to have been improper as provided in
cases of removal under section 3-611.

PART 5
SUPERVISED ADMINISTRATION

§ 3-501. Supervised administration; nature of proceeding

Supervised administration is a single in rem proceeding to secure complete
administration and settlement of a decedent’s estate under the continuing au-
thority of the court which extends until entry of an order approving distribu-
tion of the estate and discharging the personal representative or other order
terminating the proceeding. A supervised personal representatlve is respon-
sible to the court, as well as to the interested parties, and is subject to direc-
tions concerning the estate made by the court on its own motion or on the
motion of any interested party. Except as otherwise provided in this Part,
or as otherwise ordered by the court, a supervised personal representatlve
has the same duties and powers as a personal representatlve who is not super-
vised.

§ 3-502. Supervised administration ; petition; order

A petition for supervised administration may be filed by any interested
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person or by a personal representative at any time or the prayer for super-
vised administration may be joined with a petition in a testacy or appoint-
ment proceeding. If the testacy of the decedent and the priority and qualifica-
tion of any personal representative have not been adjudicated previously, the
petition for supervised administration shall include the matters required of a
petition in a formal testacy proceeding and the notice requirements and pro-
cedures applicable to a formal testacy proceeding apply. If not previously
adjudicated, the court shall adjudicate the testacy of the decedent and ques-
tions relating to the priority and qualifications of the personal representative
in any case involving a request for supervised administration, even though the
request for supervised administration may be denied. After notice to inter-
ested persons, the court shall order supervised administration of a decedent’s
estate: (1) if the decedent’s will directs supervised administration, it shall be
ordered unless the court finds that circumstances bearing on the need for
supervised administration have changed since the execution of the will and
that there is no necessity for supervised administration; (2) if the decedent’s
will directs unsupervised administration, supervised administration shall be
ordered only upon a finding that it is necessary for protection of persons in-
terested in the estate; or (3) in other cases if the court finds that supervised
administration is necessary under the circumstances.

§ 3-503. Supervised administration; effect on other proceedings

(a) The pendency of a proceeding for supervised administration of a de-
cedent’s estate stays action on any informal application then pending or there-
after filed.

(b) If a will has been previously probated in informal proceedings, the
effect of the filing of a petition for supervised administration is as provided
for formal testacy proceedings by section 3-4o01.

(c) After he has received notice of the filing of a petition for supervised
administration, a personal representative who has been appointed previously
shall not exercise his power to distribute any estate. The filing of the petition
does not affect his other powers and duties unless the court restricts the ex-
ercise of any of them pending full hearing on the petition.

§ 3-504. Supervised administration; powers of personal representative

Unless restricted by the court, a supervised personal representative has,
without interim orders approving exercise of a power, all powers of personal
representatives under this Code, but he shall not exercise his power to make
any distribution of the estate without prior order of the court. Any other
restriction on the power of a personal representative which may be ordered
by the court must be endorsed on his letters of appointment and, unless so
endorsed, is ineffective as to persons dealing in good faith with the personal
representative.

§ 3-505. Supervised administration; interim orders; distribution and closing
orders

Unless otherwise ordered by the court, supervised administration is termi-
nated by order in accordance with time restrictions, notices and contents of
orders prescribed for proceedings under section 3-1001. Interim orders ap-
proving or directing partial distributions or granting other relief may be
issued by the court at any time during the pendency of a supervised admin-
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istration on the application of the personal representative or any interested
person,

PART 6
PERSONAL REPRESENTATIVE: APPOINTMENT,
CONTROL AND TERMINATION OF AUTHORITY

§ 3-601. Qualification

Prior to receiving letters, a personal representative shall qualify by filing
with the appointing court any required bond and a statement of acceptance
of the duties of the office.

§ 3-602. Acceptance of appointment; consent to jurisdiction

By accepting appointment, a personal representative submits personally to
the jurisdiction of the court in any proceeding relating to the estate that may
be instituted by any interested person, Notice of any proceeding shall be de-
livered to the personal representative, or mailed to him by ordinary first class
mail at his address as listed in the application or petition for appointment or
as thereafter reported to the court and to his address as then known to the
petitioner, '

§ 3-603. Bond not required without court order, exceptions

No bond is required of a personal representative appointed in informal
proceedings, except (1) upon the appointment of a special administrator; (2)
when an executor or other personal representative is appointed to administer
an estate under a will containing an express requirement of bond; (3) when
bond is required under section 3-6os5; or (4) when there is' no will and all of
the heirs have not made a written waiver. Bond may be required by court
order at the time of appointment of a personal representative appointed in any
formal proceeding except that bond is not required of a personal representa-
tive appointed in formal proceedings if the will relieves the personal repre-
sentative of bond, unless bond has been requested by an interested party and
the court is satisfied that it is desirable. Bond required my any will or under
this section may be dispensed with in formal proceedings upon determination
by the court that it is not necessary. No bond is required of any personal
representative who, pursuant to statute, has deposited cash or collateral with
an agency of this State to secure performance of his duties.

§ 3-604. Bond amount; security; procedure; reduction

If bond is required and the provisions of the will or order do not specify
the amount, unless stated in his application or petition, the person qualifying
shall file a statement under oath with the register indicating his best estimate
of the value of the personal estate of the decedent and of the income expected
from the personal and real estate during the next year, and he shall execute
and file a bond with the registers, or give other suitable security, in an amount
not less than the estimate, The register shall determine that the bond is
duly executed by a corporate surety, or one or more individual sureties whose
performance is secured by pledge of personal property, mortgage on real
property or other adequate security. The register may permit the amount of
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the bond to be reduced by the value of assets of the estate deposited with a
domestic financial institution, as defined in section 6-101, in a manner that
prevents their unauthorized disposition. On petition of the personal repre-
sentative or another interested person the judge may excuse a requirement
of bond, increase or reduce the amount of the bond, release sureties, or
permit the substitution of another bond with the same or different sureties.

§ 3-605. Demand for bond by interested person

Any person apparently having an interest in the estate worth in excess of
$1,000, or any creditor having a claim in excess of $1,000, may make a written
demand that a personal representative give bond. The demand must be filed
with the register and a copy mailed to the personal representative, if appoint-
ment and qualification have occurred. Thereupon, bond is required, but the
requirement ceases if the person demanding bond ceases to be interested in
the estate, or if bond is excused as provided in sections 3-603 or 3-604. After
he has received notice and until the filing of the bond or cessation of the re-
quirement of bond, the personal representative shall refrain from exercising
any powers of his office except as necessary to preserve the estate, Failure
of the personal representative to meet a requirement of bond by giving
suitable bond within 30 days after receipt of notice is cause for his removal
and appointment of a successor personal representative.

§ 3-606. Terms and conditions of bonds

(a) The following requirements and provisions apply to any bond required
by this Part:

(1) Bonds shall name the judge as obligee for the benefit of the persons
interested in the estate and shall be conditioned upon the faithful discharge
by the fiduciary of all duties according to law.

(2). Unless otherwise provided by the terms of the approved bond, sure-
ties are jointly and severally liable with the personal representative and
with each other. The address of sureties shall be stated in the bond.

(3) By executing an approved bond of a personal representative, the
surety consents to the jurisdiction of the court which issued letters to the
primary obligor in any proceedings pertaining to the fiduciary duties of
the personal representative and naming the surety as a party. Notice of any
proceeding shall be delivered to the surety or mailed to him by registered or
certified mail at his address as listed with the court where the bond is
filed and to his address as then known to the petitioner.

(4) On petition of a successor personal representative, any other personal
representative of the same decedent, or any interested person, a proceeding
in the court may be initiated against a surety for breach of the obligation
of the bond of the personal representative.

(5) The bond of the personal representative is not void after the first re-
covery but may be proceeded against from time to time until the whole
penalty is exhausted.
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(b) No action or proceeding may be commenced against the surety on any
matter as to which an action or proceeding against the primary obligor is
barred by adjudication or limitation,

§ 3-607. Order restraining personal representative

On petition of any person who appears to have an interest in the estate,
the judge by temporary order may restrain a personal representative from
performing specified acts of administration, disbursement, or distribution, or
exercise of any powers or discharge of any duties of his office, or make any
other order to secure proper performance of his duty, if it appears to the
judge that the personal representative otherwise may take some action which
would jeopardize unreasonably the interest of the applicant or of some other
interested person. Persons with whom the personal representative may trans-
act business may be made parties.

§ 3-608. Termination of appointment; general

Termination of appointment of a personal representative occurs as indi-
cated in sections 3-6og to 3-612, inclusive. Termination ends the right and
power pertaining to the office of personal representative as conferred by
this Code or any will, except that a personal representative, at any time prior
to distribution or until restrained or enjoined by court order, may perform
acts necessary to protect the estate and may deliver the assets to a successor
representative. Termination does not discharge a personal representative
from liability for transactions or omissions occurring before termination,
or relieve him of the duty to preserve assets subject to his control, to account
therefor and to deliver the assets. Termination does not affect the juris-
diction of the court over the personal representative, but terminates his
authority to represent the estate in any pending or future proceeding.

§ 3-609. Termination of appointment; death or disability

The death of a personal representative or the appointment of a conservator
for the estate of a personal representative, terminates his appointment, Until
appointment and qualification of a successor or special representative to re-
place the deceased or protected representative, the representative of the estate
of the deceased or protected personal representative, if any, has the duty to
protect the estate possessed and being administered by his decedent or ward
at the time his appointment terminates, has the power to perform acts neces-
sary for protection and shall account for and deliver the estate assets to a
successor or special .personal representative upon his appointment and quali-
fication.

§ 3-610. Termination of appointment; voluntary

(a) An appointment of a personal representative terminates as provided
in section 3-1003, one year after the filing of a closing statement,

(b) An order closing an estate as provided in section 3-1001I or 3-Ioo0z
terminates an appointment of a personal representative.

(c) A personal representative may resign his position by filing a written
statement of resignation with the register after he has given at least 15 days
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written notice to the persons known to be interested in the estate. If no one
applies or petltlons for appointment of a successor representatlve within the
time indicated in the notice, the filed statemerit of re51gnat10n is ineffective as
a termination of appointment and in any event is effective only upon the
appointment and qualification of a successor representatlve and delivery of
the assets to him. :

§ 3-611. Termination of appointment by removal; cause; procedure .

(a) A person interested in the estate may petition for removal of a per-
sonal representatlve for cause at ‘any time. Upon filing of the petition, the
court shall fix a time and place for hearing. Notice shall be given by the
petitioner to the personal representative, and to other persons as the court
may order. Except as otherwise ordered as provided in section 3-607, after
receipt of notice of removal proceedings, the personal representative shall not
act except to account, to correct maladministration or preserve the estate, If
removal is ordered, the court also shall direct by order the disposition of the
assets remaining in the name of, or under the control of, the personal repre-
sentative being removed.

(b) Cause for removal exists when removal would be in the best interests
of the estate, or if it is shown that a personal representative or the person
seeking his appomtment intentionally misrepresented material facts in the
proceedings leading to his appointment, or that the personal representative
has disregarded an order of the court, has become incapable of discharging
the duties of his office, or has mismanaged the estate or failed to perform any
duty pertaining to the office. Unless the decedent’s will directs otherwise, a
personal representative appointed at the decedent’s domicile, incident to se-
curing appointment of himself or his nominee as ancillary personal repre-
sentative, may obtain removal of another who was appointed personal repre-
sentative in this State to administer local assets.

§ 3-612. Termination of appointment; change of testacy status

Except as otherwise ordered in formal proceedings, the probate of a will
subsequent to the appointment of a personal representative in intestacy or
under a will which is superseded by formal probate of another will, or the
vacation of an informal probate of a will subsequent to the appointment of the
personal representative thereunder, does not terminate the appointment of
the personal representative although his powers may be reduced as provided
in section 3-401, Termination occurs upon appointment in informal or formal
appointment proceedings of a person entitled to appointment under the later
assumption concerning testacy. If no request for new appointment is made
within 30 days after expiration of time for appeal from the order in formal
testacy proceedings, or from the informal probate, changing the assumption
concerning testacy, the previously appointed personal representative upon
request may be appointed personal representative under the subsequently
probated will, or as in intestacy as the case may be.

§ 3-613. Successor personal representative

Parts 3 and 4 of this Article govern proceedings for appointment of a per-
sonal representative to succeed one whose appointment has been terminated.
After appointment and qualification, a successor personal representative may
be substituted in all actions and proceedings to which the former personal
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representative was a party, and no notice, process or claim which was given
or served upon the former personal representative need be given to or served
upon the successor in order to preserve any position or right the person giv-
ing the notice or filing the claim may thereby have obtained or preserved
with reference to the former personal representative. Except as otherwise
ordered by the court, the successor personal representative has the powers
and duties in respect to the continued administration which the former per-
sonal representative would have had if his appointment had not been ter-
minated,

§ 3-614. Special administrator; appointment
A special administrator may be appointed:

(r) Informally by the register on the application of any interested person
when necessary to protect the estate of a decedent prior to the appointment
of a general personal representative or if a prior appointment has been ter-
minated as provided in section 3-609g;

(2) In a formal proceeding by order of the court on the petition of any
interested person and finding, after notice and hearing, that appointment is
necessary to preserve the estate or to secure its proper administration in-
cluding its administration in circumstances where a general personal repre-
sentative cannot or should not act. If it appears to the court that an emer-
gency exists, appointment may be ordered without notice.

§ 3-615. Special administrator; who may be appointed

(a) If a special administrator is to be appointed pending the probate of a
will which is the subject of a pending application or petition for probate, the
person named executor in the will shall be appointed if available, and qualified.

(b) In other cases, any proper person may be appointed special adminis-
trator.

§ 3-616. Special administrator; appointed informally; powers and duties

A special administrator appointed by the register in informal proceedings
pursuant to section 3-614, paragraph (1) has the duty to collect and manage
the assets of the estate, to preserve them, to account therefor and to deliver
them to the general personal representative upon his qualification. The special
administrator has the power of a personal representative under the ‘Code
necessary to perform his duties,

§ 3-617. Special administrator; formal proceedings; power and duties

A special administrator appointed by order of the court in any formal pro-
ceeding has the power of a general personal representative except as limited
in the appointment and duties as prescribed in the order. The appointment

may be for a specified time, to perform particular acts or on other terms as
the court may direct.

§ 3-618. Termination of appointment; special administrator

The appointment of a special administrator terminates in accordance with
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the provisions of the order of appointment or on the appointment of a general
personal representative. In other cases, the appointment of a special adminis-
trator is subject to termination as provided in sections 3-608 through 3-611.

§ 3-619. Public administrators

(a) The Governor shall appoint in each county for a term of 4 years, unless
sooner removed, a public administrator who shall, upon petition to the court
and after notice and hearing, be appointed to administer the estates of per-
sons who die intestate within the county, or who die intestate elsewhere leav-
ing property within the county, and who are not known to have within the
state any heirs who can lawfully inherit the estate, and for whom no other
administration has been commenced. The public administrator shall have the
same powers and duties of a personal representative under supervised ad-
ministration as provided in section 3-504, and shall give bond as provided for
other personal representatives in cases of ordinary administration under sec-
tions 3-603 through 3-606. If any person entitled to appointment as personal
representative under section 3-203 shall, prior to the appointment of the public
administrator, file a petition for informal or formal appointment as personal
representative, the court shall withhold any appointment of the public admin-
istrator pending denial of the petition for the appointment of the private per-
sonal representative,

(b) The public administrator may be allowed fees and compensation for
his services as in the case of ordinary administration as provided in sections
3-71g, 3-720 and 3-721, except that no fee for his own services shall be paid
without prior approval by the court.

(¢) Pending the appointment of the public administrator, and in the
absence of any local administration or any administration by a domiciliary
foreign personal representative under sections 4-zo4 and 4-205, the public
administrator may proceed to conserve the property of the estate when it
appears necessary or expedient.

(d) 1If, before the estate of such deceased in the hands of the public ad-
ministrator is fully settled, any last will and testament of the decedent is
granted informal or formal probate, or if any person entitled under section
3-203 to appointment as personal representative is informally or formally
appointed, the appointment of the public administrator is terminated as pro-
vided in section 3-608, and he shall account for and deliver the assets of the
estate to the private personal representative as provided therein, or to the
successors under the will as provided by law if no private personal representa-
tive has been appointed.

(e) When there is in the hands of such public administrator an amount of
money more than is necessary for the payment of the decedent’s debts and
for other purposes of administration, if no heirs have been discovered, the
public administrator shall be required by the judge to deposit it as provided
in section 3-9g14. Any income earned on such funds shall be paid into the
General Fund as compensation for administration.

(f) In all cases where a public administrator is appointed, the register
shall immediately send to the Treasurer of State a copy of the petition and
the decree thereon, and in all cases where the public administrator is ordered
to pay the balance of the estate as provided in subsection (e) the judge shall
give notice to the county treasurer of the amount and from what estate it is
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receivable, If the public administrator neglects for 3 months after the order
of the judge to deposit the money, the county treasurer shall petition the court
for enforcement of the order or bring a civil action upon any bond of the
public administrator for the recovery thereof. The records and accounts of
the public administrator shall be audited annually by the State Department
of Audit.

PART 7
DUTIES AND POWERS OF PERSONAL REPRESENTATIVES

§ 3-701. Time of accrual of duties and powers

The duties and powers of a personal representative commence upon his
appointment, The powers of a personal representative relate back in time to
give acts by the person appointed which are beneficial to the estate occurring
prior to appointment the same effect as those occurring thereafter. Prior to
appointment, a person named executor in a will may carry out written instruc-
tions of the decedent relating to his body, funeral and burial arrangements.
A personal representative may ratify and accept acts on behalf of the estate
done by others where the acts would have been proper for a personal repre-
sentative.

§ 3-702. Priority among different letters

A person to whom general letters are issued first has exclusive authority
under the letters until his appointment is terminated or modified. If, through
error, general letters are afterwards issued to another, the first appointed rep-
resentative may recover any property of the estate in the hands of the repre-
sentative subsequently appointed, but the acts of the latter done in good
faith before notice of the first letters are not void for want of validity of
appointment,

§ 3-703. General duties; relation and liability to persons interested
in estate; standing to sue

(a) A personal representative is.a fiduciary who shall observe the stand-
ards of care applicable to trustees as described by section 7-302. A personal
representative is under a duty to settle and distribute the estate of the dece-
dent in accordance with the terms of any probated and effective will and this
Code, and as expeditiously and efficiently as'is consistent with the best inter-
ests of the estate. He shall use the authority conferred upon him by this Code,
the terms of the will, if any, and any order in proceedings to which he is
party for the best interests of successors to the estate.

(b) A personal representative shall not be surcharged for acts of adminis-
tration or distribution if the conduct in question was authorized at the time.
Subject to other obligations of administration, an informally probated will is
authority to administer and distribute the estate according to its terms. An
order of appoinment of a personal representative, whether issued in informal
or formal proceedings, is authority to distribute apparently intestate assets to
the heirs of the decedent if, at the time of distribution, the personal repre-
sentative is not aware of a pending testacy proceeding, a proceeding to vacate
an order entered in an earlier testacy proceeding, a formal proceeding ques-
tioning his appointment or fitness to continue, or a supervised administration
proceeding. Nothing in this section affects the duty of the personal repre-
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sentative to administer and distribute the estate in accordance with the rights
of claimants, the surviving spouse, any minor and dependent children and any
pretermitted child of the decedent as described elsewhere in this Code.

(c) Except as to proceedings which do not survive the death of the de-
cedent, a personal representative of a decedent domiciled in this State at his
death has the same standing to sue and be sued in the courts of this State and.
the courts of any other jurisdiction as his decedent had immediately prior to
death.

§ 3-704. Personal representatiﬁe to proceed without court order; exception

A personal representative shall proceed expeditiously with the settlement
and distribution of a decedent’s estate and, except as otherwise specified or
ordered in regard to a supervised personal representative, do so without
adjudication, order, or direction of the court, but he may invoke the jurisdic-
tion of the court, in proceedings authorized by this Code, to resolve questions
concerning the estate or its administration.

§ 3-705. Duty of personal representative; information to heirs and devisees

Notlater than 3o days after his appointment every personal representative,
except any special administrator, shall give information of his appointment to
the heirs and devisees, including, if there has been no formal testacy proceed-
ing and if the personal representative was appointed on the assumption that
the decedent died intestate, the devisees in any will mentioned in the applica-
tion for appointment of a personal representative and, in any case where there
has been no formal testacy proceedings, to the devisees in any purported will
whose existence and the names of the devisees thereunder are known to the
personal representative, The information shall be delivered or sent by ordi-
nary mail to each of the heirs and devisees whose address is reasonably avail-
able to the personal representative.. The duty does not extend to require
information to persons who have been adjudicated in a prior formal testacy
proceeding to have no interest in the estate. The information shall include the
name and address of the personal representative, indicate that it is being
sent to persons who have or may have some interest in the estate being ad-
ministered, indicate whether bond has been filed, and describe the court
where papers relating to the estate are on file. The personal representative’s
failure to give this information is a breach of his duty to the persons con-
cerned but does not affect the validity of his appointment, his powers or other
duties. A personal representative may inform other persons of his appomt-
ment by delivery or ordinary first class mail.

§ 3-706. Duty of personal representative; inventory and appraisal

Within 3 months after his appointment, a personal representative, who is
not a special administrator or a successor to another representative who has
previously discharged this duty, shall prepare and file or mail an inventory of
property owned by the decedent at the time of his death, listing it with
reasonable detail, and indicating as to each listed item, its fair market value
as of the date of the decedent’s death, and the type and amount of any en-
cumbrance that may exist with reference to any item. The inventory shall
also include a schedule of credits of the decedent, with the names of the
obligors, the amounts due, a description of the nature of the obligation, and
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the amount of all such credits, exclusive of expenses and risk of settlement or
collection,

The personal representative shall send a copy of the inventory to interested
persons who request it. He shall also file the original of the inventory with
the court.

§ 3-707. Employment of appraisers

The personal representative shall employ a qualified and disinterested
appraiser to assist him in ascertaining the fair market value as of the date of
the decedent’s death of all assets. Different persons may be employed to
appraise different kinds of assets included in the estate. The names and
addresses of any appraiser shall be indicated on the inventory with the item
or items he appraised.

§ 3-708. . Duty of personal representative; supplementary inventory

If any property not included in the original inventory comes to the knowl-
edge of a personal representative or if the personal representative learns that
the value or description indicated in the original inventory for any item is
erroneous or misleading, he shall make a supplementary inventory or ap-
praisement showing the market value as of the date of the decedent’s death
of the new item or the revised market value or descriptions, and the apprais-
ers or other data relied upon, if any, and file it with the court or furnish copies
thereof or information thereof to persons interested in the new information.

§ 3-709. Duty of personal representative; possession of estate

Except as otherwise provided by a decedent’s will, every personal repre-
sentative has a right to, and shall take possession or control of, the decedent’s
property, except that any real property or tangible personal property may be
left with or surrendered to the person presumptively entitled thereto unless
or until, in the judgment of the personal representative, possession of the
property by him will be necessary for purposes of administration. The request
by a personal representative for delivery of any property possessed by an
heir or devisee is conclusive evidence, in any action against the heir or devisee
for possession thereof, that the possession of the property by the personal
representative is necessary for purposes of administration. The personal rep-
resentative shall pay taxes on, and take all steps reasonably necessary for the
management, protection and preservation of, the estate in his possession. He
may maintain an action to recover possession of property or to determine the
title thereto. '

§ 3-710. Power to avoid transfers

The property liable for the payment of unsecured debts of a decedent in-
cludes all property transferred by him by any means which is in law void or
voidable as against his creditors, and subject to prior liens, the right to recover
this property, so far as necessary for the payment of unsecured debts of the
decedent, is exclusively in the personal representative. The personal repre-
sentative is not required to institute such an action unless requested by
creditors, who must pay or secure the cost and expenses of litigation,

§ 3-711. Powers of personal representatives; in general
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Until termination of his appointment a personal representative has the
same power over the title to property of the estate that an absolute owner
would have, in trust however, for the benefit of the creditors and others
interested in the estate. This power may be exercised without notice, hearing,
tive shall not sell or transfer any interest in real property of the estate without
or order of court, except as limited by this section. The personal representa-
giving notice at least ten days prior to that sale or transfer to any person suc-
ceeding to an interest in that property, unless the personal representative is
auhorized under the will to sell or transfer real estate without this notice.

§ 3-712. Improper exercise of power; breach of fiduciary duty

If the exercise of power concerning the estate is improper, the personal
representative is liable to interested persons for damage or loss resulting from
breach of his fiduciary duty to the same extent as a trustee of an express
trust. The rights of purchasers and others dealing with a personal repre-
sentative shall be determined as provided in sections 3-713 and 3-714.

§ 3-713. Sale, encumbrance or transaction involving conflict of interest;
voidable; exceptions

Any sale or encumbrance to the personal representative, his spouse, agent
or attorney, or any corporation or trust in which he has a substantial bene-
ficial interest, or any transaction which is affected by a substantial conflict
of interest on the part of the personal representative, is voidable by any
person interested in the estate except one who has consented after fair
disclosure, unless

(1) The will or a contract entered into by the decedent expressly author-
ized the transaction; or

(2) The transaction is approved by the court after notice to interested
persons,

§ 3-714. Persons dealing with personal representative; protection

A person who in good faith either assists a personal representative or deals
with him for value is protected as if the personal representative properly
exercised his power. The fact that a person knowingly deals with a personal
representative does not alone require the person to inquire into the existence
of a power or the propriety of its exercise. Except for restrictions on powers
of supervised personal representatives which are endorsed on letters as pro-
vided in section 3-504, no provision in any will or order of court purporting
to limit the power of a personal representative is effective except as to per-
sons with actual knowledge thereof. A person is not bound to see to the
proper application of estate assets paid or delivered to a personal representa-
tive. The protection here expressed extends to instances in which some pro-
cedural irregularity or jurisdictional defect occurred in proceedings leading
to the issuance of letters, including a case in which the alleged decedent is
found to be alive. The protection here expressed is not by substitution for
that provided by comparable provisions of the laws relating to commercial
transactions and laws simplifying transfers of securities by fiduciaries.

§ 3-715. Transactions authorized for personal representatives; exceptions
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Except as restricted or otherwise provided: by the will or by an order in a
formal proceeding and subject to the priorities stated in section 3-goz, a
personal representative, acting reasonably for the benefit of the interested
persons, may properly:

(1) Retain assets owned by the decedent pending distribution or liquida-
tion including those in which the representative is personally interested or
which are otherwise improper for trust investment;

(2) Receive assets from fiduciaries, or other sources;

(3) Perform, compromise or refuse performance of the decedent’s con-
tracts that continue as obligations of the estate, as he may determine under
the circumstances. In performing enforceable contracts by the decedent to
convey or lease land, the personal representative, among other possible
courses of action, may: '

(i) Execute and deliver a deed of conveyance for cash payment of all sums
remaining due or the purchaser’s note for the sum remaining due secured
by a mortgage or deed of trust on the land; or

(ii) Deliver a deed in escrow with directions that the proceeds, when paid
in accordance with the escrow agreement, be paid to the successors of the
decedent, as de51gnated in the escrow agreement; :

(4) Satisfy written charitable pledges of the decedent irrespective of
whether the pledges constituted binding obligations of the decedent or were
properly presented as claims, if in the judgment of the personal representative
the decedent would have wanted the pledges completed under the circum-
stances;

(5) If funds are not needed to meet debts and expenses currently payable
and are not immediately distributable, deposit or invest liquid assets of the
estate, including moneys received from the sale of other assets, in federally
insured interest-bearing accounts, readily marketable secured loan arrange-
ments. or other prudent investments which would be reasonable for use by
trustees generally;

(6) Acquire or d'ispose of an asset, including land in this or another
state, for cash or on credit, at public or private sale; and manage, develop,
improve, exchange, partition, change the character of, or abandon an estate .
asset;

(7) Make ordinary or extraordinary repairs or alterations in buildings or
other structures, demolish any improvements, raze existing or erect new party
walls or buildings;

- (8) Subdivide, .develop or dedicate land to public use; make or obtain
the vacation of plats and adjust boundaries; or-adjust differences in valuation
on exchange or partition by giving or receiving considerations; or dedicate
easements to public use without consideration;

(9) Enter for any purpose into a lease as lessor or lessee, with or without
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option to purchase or renew, for a term within or extending beyond the
period of administration;

(10) Enter into a lease or arrangement for exploration and removal of
minerals or other natural resources or enter into a pooling or unitization
agreement;

(11) Abandon property when, in the opinion of the personal representa-
tive, it is valueless, or is so encumbered, or is in condition that it is of no
benefit to the estate;

(12) Vote stocks or other securities in person or by general or limited
proxy; .

(13) Pay calls, assessments, and other sums chargeable or accruing against
or on account of securities, unless barred by the provisions relating to claims;

(14) Hold a security in the name of a nominee or in other form without
disclosure of the interest of the estate but the personal representative is
liable for any act of the nominee in connection with the secunty so held;

(15) Insure the assets of the estate against damage, loss and liability and
himself against liability as to third persons;

(16) Borrow money with or without security to be repald from the estate
assets or otherwise; and advance money for the protection of the estate;

(17) Effect a fair and reasonable compromise with any debtor or obligor,
or extend, renew or in any manner modify the terms of any obligation
owing to the estate, If the personal representative holds a mortgage, pledge
or other lien upon property of another person, he may, in lieu of foreclosure,
accept a conveyance or transfer of encumbered-assets from the owner thereof
in satisfaction of the indebtedness secured by lien;

(18) Pay taxes, assessments, compensation of the personal representative,
and other expenses incident to the administration of the estate. In the col-
lection and payment of state inheritance taxes, the personal representative
shall observe the provisions of Title 36, chapter 557;

(19) Sell or exercise stock subscription or conversion rights; consent,
directly or through a committee or other agent, to the reorganization, con-
solidation, merger, dissolution, or 11qu1dat10n of a corporation or other busi-
ness enterpnse'

(20) Allocate items of income or expense to either estate income or princi-
pal, as permitted or provided by law;

(21) Employ persons, mcludmg attorneys, auditors, investment adv1sors.
or agents, even if they are associated with the personal representative, to
advise or assist the personal representative in the performance of his ad-
ministrative duties; act without independent investigation upon their recom-
mendations; and instead of acting personally, employ one or more agents
to perform any act of administration, whether or not discretionary;
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(22) Prosecute or defend claims, or proceedings in any jurisdiction for the
protection of the estate and of the personal representative in the perform-
ance of his duties;

(23) Sell, mortgage, or lease any real or personal property of the estate or
any interest therein for cash, credit, or for part cash and part credit, and
with or without security for unpaid balances;

(24) Continue any unincorporated business or venture in which the de-
cedent was engaged at the time of his death (i) in the same business form
for a period of not more than 4 months from the date of appointment of a
general personal representative if continuation is a reasonable means of
preserving the value of the business including good will, (ii) in the same
business form for any additional period of time that may be approved by
order of the court in a formal proceeding to which the persons interested
in the estate are parties; or (iii) throughout the period of administration if
the business is incorporated by the personal representative and if none of the
probable distributees of the business who are competent adults object to its
incorporation and retention in the estate;

(25) Incorporate any business or venture in which the decedent was en-
gaged at the time of his death;

(26) Provide for exoneration of the personal representative from personal
liability in any contract entered into on behalf of the estate;

(27) Satisfy and settle claims and distribute the estate as provided in this
Code.

§ 3-716. Powers and duties of successor personal representative

A successor personal representative has the same power and duty as the
original personal representative to complete the administration and distribu-
tion of the estate, as expeditiously as possible, but he shall not exercise any
power expressly made personal to the executor named in the will,

§ 3-717. Corepresentatives; when joint action required

If 2 or more persons are appointed corepresentatives and unless the
will provides otherwise, the concurrence of all is required on all acts con-
nected with the administration and distribution of the estate, This restric-
tion does not apply when any corepresentative receives and receipts for prop-
perty due the estate, when the concurrence of all cannot readily be obtained
in the time reasonably available for emergency action necessary to preserve
the estate, or when a corepresentative has been delegated to act for the others.
Persons dealing with a corepresentative if actually unaware that another has
been appointed to serve with him or if advised by the personal representative
with whom they deal that he has authority to act alone for any of the reasons
mentioned herein, are as fully protected as if the person with whom they dealt
had been the sole personal representative.

§ 3-718. Powers of surviving personal representative

Unless the terms of the will otherwise provide, every power exercisable by
personal corepresentatives may be exercised by the one or more remaining
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after the appointment of one or more is terminated, and if one of 2 or more
nominated as coexecutors is not appointed, those appointed may exercise all
the powers incident to the office.

§ 3-719. Compensation of personal representative

A personal representative is entitled to reasonable compensation for his
services. If a will provides for compensation of the personal representative
and there is no contract with the decedent regarding compensation, he may
renounce the provision before qualifying and be entitled to reasonable com-
pensation, A personal representative also may renounce his right to all or
any part of the compensation, A written renunciation of fee may be filed with
the court.

§ 3-720. Expenses in estate litigation

If any personal representative or person nominated as personal representa-
tive defends or prosecutes any proceeding in good faith, whether successful or
not he is entitled to receive from the estate his necessary expenses and dis-
bursements including reasonable attorneys’ fees incurred.

§ 3-721. Proceedings for review of employment of agents and compensation
of personal representatives and employees of estate

(a) After notice to all interested persons, on petition of an interested per-
son or on appropriate motion if administration is supervised, the propriety
of employment of any person by a personal representative, including the em-
ployment of any attorney, auditor, investment advisor or other specialized
agent or assistant, the reasonableness of the compensation of any person so
employed, or the reasonableness of the compensation determined by the per-
sonal representative for his own services, may be reviewed by the court. Any
person who has received excessive compensation from an estate for services
rendered may be ordered to make appropriate refunds.

(b) Factors to be considered as guides in determining the reasonableness
of a fee include the following:

(1) The time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the service properly;

(2) The likelihood, if apparent to the personal representative, that the
acceptance of the particular employment will preclude the person employed
from other employment;

(3) The fee customarily charged in the locality for similar services;

(4) The amount involved and the results obtained;

(5) The time limitations imposed by the personal representative or by the
circumstances;

(6) The experience, reputation and ability of the person performing the
services,
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PART 8
CREDITORS’ CLAIMS

§ 3-80x. Notice to creditors

Unless notice has already been given under this section, a personal repre-
sentative upon his appointment shall publish a notice once a week for 2z suc-
cessive weeks in a newspaper of general circulation in the county announcing
his appointment and address and notifying creditors of the estate to present
their claims within 4 months after the date of the first publication of the
notice or be forever barred.

§ 3-Boz. Statutes of limitations

Unless an estate is insolvent the personal representative, with the consent
of all successors whose interests would be affected, may waive any defense of
limitations. available to the estate. If the defense is not waived, no claim
which was barred by any statute of limitations at the time of the decedent’s
death shall be allowed or paid. The running of any statute of limitations
measured from some other event than death and advertisement for claims
against a decedent is suspended during the 4 months following the decedent’s
death but resumes thereafter as to claims not barred pursuant to the sections
which follow. For purposes of any statute of limitations, the proper presenta-
tion of a claim under section 3-804 is equivalent to commencement of a pro-
ceeding on the claim.

§ 3-803. Limitations on presentation of claims

(a) All claims against a decedent’s estate which arose before the death of
the decedent, including claims of the state and any subdivision thereof,
whether due or to become due, absolute or contingent, liquidated or un-
liquidated, founded on contract, tort, or other legal basis, if not barred earlier
by other statute of limitations, are barred against the estate, the personal
representative, and the heirs and devisees of the decedent, unless presented
as follows: ' '

(1) Within 4 months after the date of the first publication of notice to
creditors if notice is given in compliance with section 3-801; provided,
claims barred by the non-claim statute at the decedent’s domicile before the
first publication for claims in this State are also barred in this State.

(2) Within 3 years after the decedent’s death, if notice to creditors has not
been published.

(b) All claims against a decedent’s estate which arise at or after the death
of the decedent, including claims of the state and any subdivision thereof,
whether due or to become due, absolute or contingent, liquidated or un-
liquidated, founded on contract, tort, or other legal basis, are barred against
the estate, the personal representative, and the heirs and devisees of the de-
cedent, unless presented as follows: :

(1) A claim based on a contract with the personal representative, within
four months after performance by the personal representative is due;
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(2) Any other claim, within 4 months after it arises.
(c) Nothing in this section affects or prevents:

(1) Any proceeding to enforce any mortgage, pledge, or other hen upon
property of the estate; or

(2) To thelimits of the insurance protection only, any proceeding to estab-
lish liability of the decedent or the personal representative for which he is
protected by liability insurance.

§ 3-804. Manner of presentation of claims
Claims against a decedent’s estate may be presented as follows:

(1) The claimant may deliver or mail to the personal representative a
written statement of the claim indicating its basis, the name and address of
the claimant, and the amount claimed, or may file a written statement of
the claim, in the form prescribed by rule, with the clerk of the court. The
claim is deemed presented on the first to occur of receipt of the written
statement of claim by the personal representative, or the filing of the claim
with the court. If a claim is not yet due, the date when it will become due
shall be stated. If the claim is contingent or unliquidated, the nature of the
uncertainty shall be stated. If the claim is secured, the security shall be
described. Failure to describe correctly the security, the nature of any
uncertainty, and the due date of a claim not yet due does not invalidate the
presentation made.

(2) The claimant may commence a proceeding against the personal repre-
sensative in any court where the personal representative may be subjected
to jurisdiction, to obtain payment of his claim against the estate, but the
commencement of the proceeding must occur within the time limited for
presenting the claim. No presentation of claim is required in regard to
matters claimed in proceedings agamst the decedent which were pending at
the time of his death.

(3) If a claim is presented under paragraph (1), no proceeding thereon
may be commenced more than 6o days after the personal representative has
mailed a notice of disallowance; but, in the case of a claim which is not
presently due or which is contingent or unliquidated, the personal repre-
sentative may consent to an extension of the 6o-day period, or to avoid
injustice the court, on petition, may order an extension of the 6o-day
period, but in no event shall the extension run beyond the applicable statute
of limitations,

§ 3-805. Classification of claims

(a) If the applicable assets of the estate are insufficient to pay all claims
in full, the personal representative shall make payment in the following order:

(1) Costs and expenses of administration;
(2) Reasonable funeral expenses;

(3) Debts and taxes with preference under federal law; )
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(4) Reasonable and necessary medical and hospital expenses of the last
illness of the decedent, including compensation of persons attending him;

(5) Debts and taxes with preference under other laws of this State;
(6) All other claims,

(b) No preference shall be given in the payment of any claim over any
other claim of the same class, and a claim due and payable shall not be entitled
to a preference over claims not due,

§ 3-806. Allowance of claims

(a) As to claims presented in the manner described in section 3-8o4 within
the time limit prescribed in section 3-803, the personal representative may
mail a notice to any claimant stating that the claim has been disallowed. If,
after allowing or disallowing a claim, the personal representative changes his
decision concerning the claim, he shall notify the claimant. The personal
representative may not change a disallowance of a claim after the time for the
claimant to file a petition for allowance or to commence a proceeding on the
claim has run and the claim has been barred. Every claim which is disallowed
in whole or in part by the personal representative is barred so far as not
allowed unless the claimant files a petition for allowance in the court or com-
mences a proceeding against the personal representative not later than 6o days
after the mailing of the notice of disallowance or partial allowance if the
notice warns the claimant of the impending bar. Failure of the personal rep-
resentative to mail notice to a claimant of action on his claim for 6o days after
the time for original presentation of the claim has expired has the effect of a
notice of allowance.

(b) Upon the petition of the personal representative or of a claimant in a
proceeding for the purpose, the court may allow in whole or in part any claim
or claims presented to the personal representative or filed with the clerk of the
court in due time and not barred by subsection (a). Notice in this proceeding
shall be given to the claimant, the personal representative and those other
persons interested in the estate as the court may direct by order entered at
the time the proceeding is commenced.

(c) A judgment in a proceeding in another court against a personal repre-
sentative to enforce a claim against a decedent’s estate is an allowance of
the claim,

(d) Unless otherwise provided in any judgment in another court entered
against the personal representative, allowed claims bear interest at the legal
rate for the period commencing 60 days after the time for original presenta-
tion of the claim has expired unless based on a contract making a provision
for interest, in which case they bear interest in accordance with that pro-
vision,

§ 3-807. Payment of claims

(a) Upon the expiration of 4 months from the date of the first publication
of the notice to creditors, the personal representative shall proceed to pay the
claims allowed against the estate in the order of priority prescribed, after
making provision for homestead, family and support allowances, for claims
already presented which have not yet been allowed or whose allowance has
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been appealed, and for unbarred claims which may yet be presented, includ-
ing costs and expenses of administration. By petition to the court in a pro-
ceeding for the purpose, or by appropriate motion if the administration is
supervised, a claimant whose claim has been allowed but not paid as provided
herein may secure an order directing the personal representative to pay the
claim to the extent that funds of the estate are available for the payment,

(b) The personal representative at any time may pay any just claim which
has not been barred, with or without formal presentation, but he is personally
liable to any other claimant whose claim is allowed and who is injured by
such payment if

(1) The payment was made before the expiration of the time limit stated
in subsection (a) and the personal representative failed to require the payee
to give adequate security for the refund of any of the payment necessary to
pay other claimants; or

(2) The payment was made, due to the negligence or wilful fault of the
personal representative, in such manner as to deprive the injured claimant
of his priority.

§k3-808. Individual liability of personal representative

(a) Unless otherwise provided in the contract, a personal representative
is not individually liable on a contract properly entered into in his fiduciary
capacity in the course of administration of the estate unless he fails to reveal
his representative capacity and identify the estate in the contract.

(b) A personal representative is individually liable for obligations arising
from ownership or control of the estate or for torts committed in the course
of administration of the estate only if he is personally at fault.

(c) Claims based on contracts entered into by a personal representative in
his fiduciary capacity, on obligations arising from ownership or control of the
estate or on torts committed in the course of estate administration may be
asserted against the estate by proceeding against the personal representative
in his fiduciary capacity, whether or not the personal representative is indi-
vidually liable therefor.

(d) Issues of liability as between the estate and the personal representa-
tive individually may be determined in a proceeding for accounting, surcharge
or indemnification or other appropriate proceeding.

§ 3-80g9. Secured claims

Payment of a secured claim is upon the basis of the amount allowed if the
creditor surrenders his security; otherwise payment is upon the basis of one
of the following:

(1) If the creditor exhausts his security before receiving payment, unless
precluded by other law, upon the amount of the claim allowed less the fair
value of the security; or

(2) If the creditor does not have the right to exhaust his security or has
not done so, upon the amount of the claim allowed less the value of the
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security determined by converting it into money according to the terms of
the agreement pursuant to which the security was delivered to the creditor,
or by the creditor and personal representative by agreement, arbitration, com-
promise or litigation, ,

§ 3-810. Claims not due and contingent or unliquidated claims

(a) " If a claim which will become due at a future time or a contingent or
unliquidated claim becomes due or certain before the distribution of the estate,
and if the claim has been allowed or established by a proceeding, it is paid in
the same manner as presently due and absolute claims of the same class.

(b) In other cases the personal representative or, on petition of the per-
sonal representative or the claimant in a special proceeding for the purpose,
the court may provide for payment as follows:

(1) If the claimant consents, he may be paid the present or agreed value
of the claimn, taking any uncertainty into account;

(2) Arrangement for future payment, or possible payment, on the happen-
ing of the contingency or on liquidation may be made by creating a trust,
giving a mortgage, obtaining a bond or security from a distributee, or
otherwise.

§ 3-811. Counterclaims

In allowing a claim the personal representative may deduct any counter-
claim which the estate has against the claimant, In determining a claim
against an estate a court shall reduce the amount allowed by the amount of
any counterclaims and, if the counterclaims exceed the claim, render a judg-
ment against the claimant in the amount of the excess. A counterclaim,
liquidated or unliquidated, may arise from a transaction other than that upon
which the claim is based. A counterclaim may give rise to relief exceeding in
amount or different in kind from that sought in the claim.

§ 3-812. Execution and levies prohibited

No execution may issue upon nor may any levy be made against any
property of the estate under any judgment against a decedent or a personal
representative, but this section shall not be construed to prevent the enforce-
ment of mortgages, pledges or liens upon real or personal property inh an
appropriate proceeding.

§ 3-813. Compromise of claims

When a claim against the estate has been presented in any manner, the
personal representative may, if it appears for the best interest of the estate,
compromise the claim, whether due or not due, absolute or contingent, liqui-
dated or unliquidated.

§ 3-814. Encumbered assets

If any assets of the estate are encumbered by mortgage, pledge, lien, or
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other security interest, the personal representative may pay the encumbrance
or any part thereof, renew or extend any obligation secured by the encum-
brance or convey or transfer the assets to the creditor in satisfaction of his
lien, in whole or in part, whether or not the holder of the encumbrance has
presented a claim, if it appears to be for the best interest of the estate. Pay-
ment of an encumbrance does riot increase the share of the distributee entitled
to the encumbered assets unless the distributee is entitled to exoneration,

§ 3-815. Administration in more than one state; duty of personal
" representative '

(a) All assets of estates being administered in this State are subject to
all claims, allowances and charges existing or established against the personal
representative wherever appointed.

(b) If the estate either in this State or as a whole is insufficient to cover
all family exemptions and allowances determined by the law of the decedent’s
domicile, prior charges and claims, after satisfaction of the exemptions, allow-
ances and charges, each claimant whose claim has been allowed either in
this State or elsewhere-in administrations of which the personal representa-
tive is aware, is entitled to receive payment of an equal proportion of his
claim. If a preference or security in regard to a claim is allowed in another
jurisdiction but not in this State, the creditor so benefited is to receive divi-
dends from local assets only upon the balance of his claim after deducting the
amount of the benefit.

(¢) In case the family exemptions and allowances, prior charges and
claims of the entire estate exceed the total value of the portions of the estate
being administered separately and this State is not the state of the decedent’s
last domicile, the claims allowed in this State shall be paid their proportion if
local assets are adequate for the purpose, and the balance of local assets shall
be transferred to the domiciliary personal representative. If local assets are
not sufficient to pay all claims allowed in this State the amount to which they
are entitled, local assets shall be marshalled so that each claim allowed in this
State is paid its proportion as far as possible, after taking into account all
dividends on claims allowed in this State from assets in other jurisdictions.

§ 3-816. Final distribution to domiciliary representative

The estate of a non-resident decedent being administered by a personal
representative appointed in this State shall, if there is a personal representa-
tive of the decedent’s domicile willing to receive it, be distributed to the
domiciliary personal representative for the benefit of the successors of the
decedent unless (1) by virtue of the decedent’s will, if any, and applicable
choice of law rules, the successors are identified pursuant to the local law of
this State without reference to the local law of the decedent’s demicile; (2)
the personal representative of this State, after reasonable inquiry, is unaware
of the existence or identity of a domiciliary personal representative; or (3)
the court orders otherwise in a proceeding for a closing order under section
3-1oor or incident to the closing of a supervised administration. In other
cases, distribution of the estate of a decedent shall be made in accordance
with the other Parts of this Article. ‘

§ 3-817. Survival of actions
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(a) No personal action or cause of action shall be lost by the death of
either party, but the same shall survive for and against the personal repre-
sentative of the deceased, except that actions or causes of action for the re-
covery of penalties and forfeitures of money under penal statutes and proceed-
ings in bastardy cases shall not survive the death of the defendant. A per-
sonal representative may seek relief from a judgment in an action to which
the deceased was a party to the same extent that the deceased might have
done so,

(b) When the only plaintiff or defendant dies while an action that sur-
vives is pending, or after its commencement and before entry of judgment, his
personal representative may appear and enter the action or any appeal that
has been made, and suggest on the record the death of the party. If the
personal representative does not appear within 9o days after his appointment,
he may be cited to appear, and after due notice judgment may be entered
against him by dismissal or default if no such appearance is made.

(c) When either of several plaintiffs or defendants in an action that
survives dies, the death may be suggested on the record, and the personal
representatlve of the deceased may appear or be cited to appear as provided
in subsection (b). The action may be further prosecuted or defended by
the survivors and the personal representative jointly or by either of them.
The survivors, if any, on both sides of the action may testify as witnesses,

(d) When a judgment creditor dies before the first execution issues or
before an execution issued in his lifetime is fully satisfied, such execution
may be issued or be effective in favor of the deceased judgment creditor’s
personal representative, but no execution shall issue or be effective beyond
the time within which it would have been effective or issued if the party
had not died.

(e) An execution issued under subsection (d) shall set forth the fact
that the judgment creditor has died since the rendition of the judgment and
that the substituted party is the personal representative of the decedent’s
estate,

(f) The personal representative proceeding under this section shall be

liable, and shall hold any recovered property or award, in his representative
capacity, except as otherwise provided in section 3-808.

§ 3-818. Damages limited to actual damages

In any tort action against the personal representative of a decedent’s estate,
in his representative capacity, the plaintiff can recover only the value of the
goods taken or damage actually sustained.

PART o
SPECIAL PROVISIONS RELATING TO DISTRIBUTION

§ 3-9or. Successors’ rights if no administration

In the absence of administration, the heirs and devisees are entitled to the
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estate in accordance with the terms of a probated will or the laws of intestate
succession, Devisees may establish title by the probated will to devised
property. Persons entitled to property by homestead allowance, exemption or
intestacy may establish title thereto by proof of the decedent’s ownership, his
death, and their relationship to the decedent. Successors take subject to all
charges incident to administration, including the claims of creditors and al-
lowances of surviving spouse and dependent children, and subject to the
rights of others resulting from abatement, retainer, advancement, and
ademption.

§ 3-goz. Distribution; order in which assets appropriated; abatement

(a) E=xcept as provided in subsection (b) and except as provided in con-
nection with the share of the surviving spouse who elects to take an elective
share, shares of distributees abate, without any preference or priority as be-
tween real and personal property, in the following order: (1) property not
disposed of by the will; (2) residuary devises; (3) general devises; (4)
specific devises. For purposes of abatement, a general devise charged on
any specific property or fund is a specific devise to the extent of the value
of the property on which it is charged, and upon the failure or insufficiency
of the property on which it is charged, a general devise to the extent of the
failure or insufficiency. Abatement within each classification is in proportion
to the amounts of property each of the beneficiaries would have received if
full distribution of the property had been made in accordance with the terms
of the will,

(b) If the will expresses an order of abatement, or if the testamentary
plan or the express or implied purpose of the devise would be defeated by
the order of abatement stated in subsection (a), the shares of the distributees
abate as may be found necessary to give effect to the intention of the testator,

(c) If the subject of a preferred devise is sold or used incident to adminis-
tration, abatéement shall be achieved by appropriate adjustments in, or contri-
bution from, other interests in the remaining assets.

§ 3-903. Right of retainer

The amount of a noncontingent indebtedness of a successor to the estate
if due, or its present value if not due, shall be offset against the successor’s
interest; but the successor has the benefit of any defense which would be
available to him in a direct proceeding for recovery of the debt. Such debt
constitutes a lien on the successor’s interest in favor of the estate, having
priority over any attachment or transfer of the interest by the successor,

§ 3-904. Interest on general pecuniary devise

General pecuniary devises bear interest at the legal rate of 59, per year
beginning one year after the first appointment of a personal representative
until payment, unless a contrary intent is indicated in the will or is implicit
in light of the unproductive or underproductive nature or decline in value,
during the administration of the estate, of the portion of the estate out of
which such devise is payable.
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§ 3-905. Penalty clause for contest

A provision in a will purporting to penalize any interested person for con-
testing the will or instituting other proceedings relating to the estate is un-
enforceable if probable cause exists for instituting proceedings.

§ 3-9o6. Distribution in kind; valuation; method

(a) Unless a contrary intention is indicated by the will, the distributable
assets of a decedent’s estate shall be distributed in kind to the extent possible
through application of the following provisions:

(1) A specific devisee is entitled to distribution of the thing devised to
him, and a spouse or child who has selected particular assets of an estate
as provided in section 2-402 shall receive the items selected.

(2) Any homestead or family allowance or pecumary dev1se may be satis-
fied by value in kind provided

(i) - The person entxtled to the payment has not demanded payment in
cash;

(ii) The property distributed in kind is valued at fair'marke‘t value as
of the date of its distribution;

(iii) No residuary devisee has requested that the asset in question re-
main a part of the residue of the estate; and '

(iv) Any person to whom appreciated carryover basis property under
the Internal Revenue Code is to be distributed is informed of the basis
which that property will have under the Internal Revenue Code,

(3) For the purpose of valuation under paragraph (2) securities regularly
traded on recognized exchanges, if distributed in kind, are valued at the
price for the last sale of like securities traded on the business day prior to
distribution, or if there was no sale on that day, at the median between
amounts bid and offered at the close of that day; but any effects of the
carryover basis of appreciated carryover basis property under the Internal
Revenue Code must be taken into consideration in fulfilling the duty of the
personal representative to act fairly with regard to all distributees and
with regard to the interests of all persons interested in the estate. Assets
consisting of sums owed the decedent or the estate by solvent debtors as
to which there is no known dispute or defense are valued at the sum due
with accrued interest or discounted to the date of distribution. For assets
which do not have readily ascertainable values, a valuation as of a date
not more than go days prior to the date of distribution, if otherwise reason-
able, controls, For purposes of facilitating distribution, the personal repre-
sentative may ascertain the value of the assets as of the time of the pro-
posed distribution in any reasonable way, including the employment of
qualified appraisers, even if the assets may have been previously appraised.



1041
PUBLIC LAWS, 1979 CHAP. 540

(4) The residuary estate shall be distributed in kind if there is no objec-
tion to the proposed distribution and it is practicable to distribute undivided
interests. In other cases, residuary property may be converted into cash for
distribution.

(b) After the probable charges against the estate are known, the personal
representative may mail or deliver a proposal for distribution to all persons
who have a right to object to the proposed distribution. The right of any dis-
tributee to object to the proposed distribution on the basis of the kind or value
of asset he is to receive, if not waived earlier in writing, terminates if he fails
to object in writing received by the personal representative within 30 days
after mailing or delivery of the proposal.

§ 3-907. Distribution in kind; evidence

If distribution in kind is made, the personal representative shall execute an
instrument or deed of distribution assigning, transferring or releasing the
assets to the distributee as evidence of the distributee’s title to the property.

§ 3-908. Distribution; right or title of distributee

Proof that a distributee has received an instrument or deed of distribution
of assets in kind, or payment in distribution, from a personal representative,
is conclusive evidence that the distributee has succeeded to the interest of the
estate in the distributed assets, as against all persons interested in the estate,
except that the personal representative may recover the assets or their value
if the distribution was improper.

§ 3-'909.' Improper disti‘ibﬁtion; liability of distributee

Unless the distribution or payment no longer can be questioned because of
adjudication, estoppel, or limitation, a distributee of property improperly
distributed or paid, or a claimant who was improperly paid, is liable to return
the property improperly received and its income since distribution if he has
the property. If he does not have the property, then he is liable to return the
value as of the date of disposition of the property improperly received and its
income and gain received by him.

§ 3-gro. Purchasers from distributees protected

If property distributed in kind or a security interest therein is acquired for
value by a purchaser from or lender to a distributee who has received an
instrument or deed of distribution from the personal representative, or is so
acquired by a purchaser from or lender to a transferee from such distributee,
the purchaser or lender takes title free of rights of any interested person in
the estate and incurs no personal liability to the estate, or to any interested
person, whether or not the distribution was proper or supported by court
order or the authority of the personal representative was terminated before
execution of the instrument or deed. This section protects a purchaser from
or lender to a distributee who, as personal representative, has executed a deed
of distribution to himself, as well as a purchaser from or lender to any other
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distributee or his transferee. To be protected under this provision, a pur-
chaser or lender need not inquire whether a personal representative acted
properly in making the distribution in kind, even if the personal representative
and the distributee are the same person, or whether the authority of the per-
sonal representative had terminated before the distribution.

§ 3-g11. Partition for purpose of distribution

When 2 or more heirs or devisees are entitled to distribution of undivided
interests in any real or personal property of the estate, the personal repre-
sentative or one or more of the heirs or devisees may petition the court prior
to the formal or informal closing of the estate, to make partition. After notice
to the interested heirs or devisees, the court shall partition the property in
the same manner as provided by the law for civil actions of partition. The
court may direct the personal representative to sell any property which can-
not be partitioned without prejudice to the owners and which cannot conveni-
ently be allotted to any one party.

§ 3-912. Private agreements among successors to decedent binding
on personal representative

Subject to the rights of creditors and taxing authorities competent suc-
cessors may agree among themselves to alter the interests, shares, or amounts
to which they are entitled under the will of the decedent, or under the laws of
intestacy, in any way that they provide in a written contract executed by all
who are affected by its provisions. The personal representative shall abide
by the terms of the agreement subject to his obligation to administer the
estate for the benefit of creditors, to pay all taxes and costs of administration,
and to carry out the responsibilities of his office for the benefit of any suc-
cessors of the decedent who are not parties. Personal representatives of
decedents’ estates are not required to see to the performance of trusts if the
trustee thereof is another person who is willing to accept the trust. Accord-
ingly, trustees of a testamentary trust are successors for the purposes of this
section, Nothing herein relieves trustees of any duties owed to beneficiaries
of trust,

§ 3-913. Distributions to trustee

(a) Before distributing to a trustee, the personal representative may re-
quire that the trust be registered if the state in which it is to be administered
requires registration and that the trustee inform the beneficiaries as provided
in section 7-303.

(b) If the trust instrument does not excuse the trustee from giving bond,
the personal representative may petition the appropriate court to require that
the trustee post bond if he apprehends that distribution might jeopardize the
interests of persons who are not able to protect themselves, and he may
withhold distribution until the court has acted.

(c¢) No inference of negligence on the part of the personal representative
shall be drawn from his failure to exercise the authority conferred by sub-
sections (a) and (b).
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§ 3-914. Disposition of unclaimed assets

(a) If an heir, devisee or claimant cannot be found, the personal repre-
sentative shall distribute the share of the missing person to his conservator,
if any, otherwise it shall be disposed of according to Title 33, chapter 27,

§ 3-915. Distribution to person under disability

A personal representative may discharge his obligation to distribute to any
person under legal disability by distributing to his conservator, or any other
person authorized by this Code or otherwise to give a valid receipt and dis-
charge for the distribution,

§ 3-916. Apportionment of estate taxes

(a) For purposes of this section:

(1) “Estate” means the gross estate of a decedent as determined for the
purpose of federal estate tax and the estate tax payable to this State;

(2) “Pefson” means any individual, partnership, association, joint stock
company; corporation, government, political subdivision, governmental
agency, or local governmental agency;

(3) ‘Person interested in the estate” means any person entitled to receive,
or who has received, from a decedent or by reason of the death of a dece-
dent any property or interest therein included in the decedent’s estate. It
includes a personal representative, conservator, and trustee;

(4) “State” means any state, territory, or possession of the United States,
the District of Columbia, and the Commonwealth of Puerto Rico;

(5) “Tax” means the federal estate tax, the Maine estate tax whenever it
is imposed, and interest and penalties imposed in addition to the tax.

(6) “Fiduciary” means personal representative or trustee.

(b) Unless the will otherwise provides, the tax shall be apportioned among
all persons interested in the estate. The apportionment is to be made in the
proportion that the value of the interest of each person interested in the
estate bears to the total value of the interests of all persons interested in
the estate. The values used in determining the tax are to be used for that
purpose. If the decedent’s will directs a method of apportionment of tax
different from the method described in this Code, the method described in
the will controls.

(¢) (1) The court in which venue lies for the administration of the
estate of a decedent, on petition for the purpose may determine the appor-
tionment of the tax.

(2) If the court finds that it is inequitable to apportion interest and penal-
ties in the manner provided in subsection (b), because of special circum-
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stances, it may direct apportionment thereof in the manner it finds equitable.

(3) If the court finds that the assessment of penalties and interest as-
sessed in relation to the tax is due to delay caused by the negligence of the
fiduciary, the court may charge him with the amount of the assessed penalties
and interest.

(4) In any action to recover from any person interested in the estate the
amount of the tax apportioned to the person in accordance with this Code the
determination of the court in respect thereto shall be prima facie correct.’

(d) (1) The personal representative or other person in possession of
the property of the decedent required to pay the tax may withhold from
any property distributable to any person interested in the estate, upon its
distribution to him, the amount of tax attributable to his interest. If the
property in possession of the personal representative or other person re-
quired to pay the tax and distributable to any person interested in the
estate is insufficient to satisfy the proportionate amount of the tax deter-
mined to be due from the person, the personal representative or other per-
son required to pay the tax may recover the deficiency from the person
interested in the estate. If the property is not in the possession of the
personal representative or the other person required to pay the tax, the
personal representative or the other person required to pay the tax may
recover from' any person interested in the estate the amount of the tax
"apportioned to the person in accordance with this Act.

(2) If property held by the personal representative is distributed prior
to final apportionment -of the tax, the distributee shall provide a bond or
other security for the apportionment liability in the form and amount pre-
scribed by the personal representative,

(e) (1) In making an apportionment, allowances shall be made for any
exemptions granted, any classification made of persons interested in the
estate and for any deductions and credits allowed by the law imposing the
tax. ‘

(2) Any exemption or deduction allowed by reason of the relatif)ns.hip of
any person to the decedent or by reason of the purposes of the gift inures
to the benefit of the person bearing such relationship or receiving the gift;
but if an interest is subject to a prior present interest which is not allowable
as a deduction, the tax apportionable against the present interest shall be
paid from principal. :

(3) Any deduction for property pre%ziously taxed and any credit_for gift
taxes or death taxes of a foreign country paid by the decedent or his estate
inures to the proportionate benefit of all persons liable to apportionment.

(4) Any credit for inheritance, succession or estate taxes or taxes in the
nature thereof applicable to property or interests includable in the estate,
inures to the benefit of the persons or interests chargeable with the payment
thereof to the extent proportionately that the credit reduces the tax.

(5) To the extent that property passing to or in trust for a surviving
spouse or any charitable, public or similar purpose is not an allowable



1045
PUBLIC LAWS, 1979 CHAP. 540

deduction for purposes of the tax solely by reason of an inheritance tax or
other death tax imposed upon and deductible from the property, the prop-
erty is not included in the computation provided for in subsection (b), and
to that extent no apportionment is made against the property. The sentence
immediately preceding does not apply to any case if the result would be to
deprive the estate of a deduction otherwise allowable under Section zo53(d)
of the Internal Revenue Code of 1954, as amended, of the United States,
relating to deduction for state death taxes on transfers for public, char-
itable, or religious uses,

(f) No interest in income and no estate for years or for life or other
temporary interest in any property or fund is subject to apportionment as
between the temporary interest and the remainder., The tax on the tempo-
rary interest and the tax, if any, on the remainder is chargeable against the
corpus of the property or funds subject to the temporary interest and re-
mainder.

(g) Neither the personal representative nor other person required to pay
the tax is under any duty to institute any action to recover from any
person interested in the estate the amount of the tax apportioned to the
person until the expiration of the 3 months next following final deter-
mination of the tax. A personal representative or other person required to
pay the tax who institutes the action within a reasonable time after the 3
months’ period is not subject to any liability or surcharge because any
portion of the tax apportioned to any person interested in the estate was
collectible at a time following the death of the decedent but thereafter
became uncollectible, If the personal representative or other person re-
quired to pay the tax cannot collect from any person interested in the
estate the amount of the tax apportioned to the person, the amount not
recoverable shall be equitably apportioned among the other persons inter-
ested in the estate who are subject to apportionment.

(h) A personal representative acting in another state or a person required
to pay the tax domiciled in another state may institute an action in the
courts of this State and may recover a proportionate amount of the federal
estate tax, of an estate tax payable to another state or of a death duty due
by a decedent’s estate to another state, from a person interested in the
estate who is either domiciled in this State or who owns property in this
State subject to attachment or execution. For the purposes of the action the
determination of apportionment by the court having jurisdiction of the
administration of the decedent’s estate in the other state is prima facie
correct. '

PART 10

CLOSING ESTATES

§ 3-1001. Formal proceedings terminating administration; testate or in-
testate; order of general protection

(a) A personal representative or any interested person may petition for
an order of complete settlement of the estate. The personal representative
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may petition at any time, and any other interested person may petition after
one year from the appointment of the original personal representative except
that no petition under this section may be entertained until the time for
presenting claims which arose prior to the death of the decedent has expired.
The petition may request the court to determine testacy, if not previously
determined, to consider the final account or compel or approve an accounting
and distribution, to construe any will or determine heirs and adjudicate the
final settlement and distribution of the estate. After notice to all interested
persons and hearing the court may enter an order or orders, on appropriate
conditions, determining the persons entitled to distribution of the estate, and,
as circumstances require, approving settlement and directing or approving
distribution of the estate and discharging the personal representative from
further claim or demand of any interested person.

(b) If one or more heirs or devisees were omitted as parties in, or were
not given notice of, a previous formal testacy proceeding, the court, on proper
petition for an order of complete settlement of the estate under this section,
and after notice to the omitted or unnotified persons and other interested
parties determined to be interested on the assumption that the previous order
concerning testacy is conclusive as to those given notice of the earlier pro-
ceeding, may determine testacy as it affects the omitted persons and confirm
or alter the previous order of testacy as it affects all interested persons as
appropriate in the light of the new proofs. In the absence of objection by an
omitted or unnotified person, evidence received in the original testacy pro-
ceeding shall constitute prima facie proof of due execution of any will previ-
ously admitted to probate, or of the fact that the decedent left no valid will if
the prior proceedings determined this fact.

§ 3-1002. Formal proceedings terminating testate administration; order con-
struing will without adjudicating testacy

A personal representative administering an estate under an informally pro-
bated will or any devisee under an informally probated will may petition for
an order of settlement of the estate which will not adjudicate the testacy
status of the decedent. The personal representative may petition at any time,
and a devisee may petition after one year, from the appointment of the
original personal representative, except that no petition under this section
may be entertained until the time for presenting claims which arose prior
to the death of the decedent has expired. The petition may request the court
to consider the final account or compel or approve an accounting and dis-
tribution, to construe the will and adjudicate final settlement and distribu-
tion of the estate. After notice to all devisees and the personal representative
and hearing, the court may enter an order or orders, on appropriate condi-
tions, determining the persons entitled to distribution of the estate under
the will, and, as circumstances require, approving settlement and directing
or approving distribution of the estate and discharging the personal repre-
sentative from further claim or demand of any devisee who is a party to
the proceeding and those he represents. If it appears that a part of the
estate is intestate, the proceedings shall be dismissed or amendments made to
meet the provisions of section 3-1o001.

§ 3-1003. Closing estates; by sworn statement of personal representative
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(a) Unless prohibited by order of the court and except for estates being
administered in supervised administration proceedings, a personal representa-
tive may close an estate by filing with the court no earlier than 6 months
after the date of original appointment of a general personal representative for
the estate, a verified statement stating that he, or a prior personal representa-
tive whom he has succeeded, has or have:

(1) Published notice to creditors as provided by section 3-801r and that
the first publication occurred more than 6 months prior to the date of the
statement,

(2) Fully administered the estate of the decedent by making payment,,
settlement or other disposition of all claims which were presented, ex-
penses of administration and estate, inheritance and other death taxes,
except as specified in the statement, and that the assets of the estate
have been distributed to the persons entitled. If any claims remain undis-
charged, the statement shall state whether the personal representative has
distributed the estate subject to possible liability with the agreement of
the distributees or it shall state in detail other arrangements which have
been made to accommodate outstanding liabilities; and

(3) Sent a copy thereof to all distributees, to all persons who would have a
claim to succession under the testacy status upon which the personal repre-
sentative is authorized to proceed, and to all creditors or other claimants of
whom he is aware whose claims are neither paid nor barred and has
furnished a full account in writing of his administration to the distributees
whose interests are affected thereby,

(b) If no proceedings involving the personal representative are pending in
the court one year after the closing statement is filed, the appointment of the
personal representative terminates.

§ 3-1004. Liability of distributees to claimants

After assets of an estate have been distributed and subject to section
3-1006, an undischarged claim not barred may be prosecuted in a proceeding
against one or more distributees. No distributee shall be liable to claimants
for amounts received as exempt property, homestead or family allowances,
or for amounts in excess of the value of his distribution as of the time of dis-
tribution. As between distributees, each shall bear the cost of satisfaction of
unbarred claims as if the claim had been satisfied in the course of administra-
tion. Any distributee who shall have failed to notify other distributees of the
demand made upon him by the claimant in sufficient time to permit them to
join in any proceeding in which the claim was asserted against him loses his
‘right of contribution against other distributees.

§ 3-1005. Limitations on proceedings against personal representative

Unless previously barred by adjudication and except as provided in the
closing statement, the rights of successors and of creditors whose claims
have not otherwise been barred against the personal representative for breach
of fiduciary duty are barred unless a proceeding to assert the same is com-
menced within 6 months after the filing of the closing statement. The rights
thus barred do not include rights to recover from a personal representative
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for fraud, misrepresentation, or inadequate disclosure related to the settlement
of the decedent’s estate,

§ 3-1006. Limitations on actions and proceedings against distributees

Unless previously adjudicated in a formal testacy proceeding or in a pro-
ceeding settling the accounts of a personal representative or otherwise barred,
the claim of any claimant to recover from a distributee who is liable to pay
the claim, and the right of any heir or devisee, or of a successor personal
representative acting in their behalf, to recover property improperly dis-
tributed or the value thereof from any distributee is forever barred at the
later of (1) three years after the decedent’s death; or (2) one year after the
time of distribution thereof. This section does not bar an action to recover
property or value received as the result of fraud.

§ 3-1007. Certificate discharging liens securing fiduciary performance

After his appointment has terminated, the personal representative, his
sureties, or any successor of either, upon the filing of a verified application
showmg, so far as is known by the applicant, that no action concerning the
estate is pending in any court, is entitled to receive a certificate from the
Registrar that the personal representatwe appears to have fully administered
the estate in question. The certificate evidences discharge of any lien on any
property given to secure the obligation of the personal representative in lieu
of bond or any surety, but does not preclude action against the personal
representative or the surety.

§ 3-1008. Subsequent administration

I1f other property of the estate is discovered after an estate has been settled
and the personal representative discharged or after one year after a closing
statement has been filed, the court upon petition of any interested person
and upon notice as it directs may appoint the same or a successor personal
representative to administer the subsequently discovered estate. If a new
appointment is made, unless the court orders otherwise, the provisions of this
Code apply as appropriate; but no claim previously barred may be asserted
in the subsequent administration,

PART 11
COMPROMISE OF CONTROVERSIES

§ 3-1101. Effect of approval of agreements involving trusts inalienable
interests, or interests of third persons

A compromise of any controversy as to admission to probate of any instru-
ment offered for formal probate as the will of a decedent, the construction,
validity, or effect of any probated will, the rights or interests in the estate of
the decedent, of any successor, or the administration of the estate, if approved
in a formal proceeding in the court for that purpose, is binding on all the
parties thereto including those unborn, unascertained or who could not be
located. An approved compromise is binding even though it may affect a
trust or an inalienable interest. A compromise does not impair the rights of
creditors or of taxing authorities who are not parties to it.
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§ 3-1102. Procedure for securing court approval of compromise
The procedure for securing court approval of a compromise is as follows:

(1) The terms of the compromise shall be set forth in an agreement in
writing which shall be executed by all competent persons, and parents or
legal guardians who have both actual custody and legal responsibility for a
minor child acting for any such minor child, who have beneficial interests or
claims which will or may be affected by the compromise. Execution is not
required by any person whose identity cannot be ascertained or whose where-
abouts is unknown and cannot reasonably be ascertained.

(2) Any interested person, including the personal representative or a
trustee, then may submit the agreement to the court for its approval and for
execution by the personal representative, the trustee of every affected testa-
mentary trust, and other fiduciaries and representatives.

(3) After notice to all interested persons or their representatives, including
the personal representative of the estate and all affected trustees of trusts, the
court, if it finds that the contest or controversy is in good faith and that the
effect of the agreement upon the interests of persons represented by fidu-
ciaries or other representatives is just and reasonable, shall make an order
approving the agreement and directing all fiduciaries subject to its jurisdic-
tion to execute the agreement. Minor children represented only by their
parents may be bound only if their parents join with other competent persons
in execution of the compromise. Upon the making of the order and the execu-
tion of the agreement, all further disposition of the estate is in accordance
with the terms of the agreement,

PART 12

COLLECTION OF PERSONAL PROPERTY BY AFFIDAVIT AND
SUMMARY ADMINISTRATION PROCEDURES
FOR SMALL ESTATES

§ 3-1201 Collectlon of personal property by affidavit

(a) Thlrty days after the death of a decedent, any person indebted to the
decedent or having possession of tangible personal property or an instrument
evidencing a debt, obligation, stock or chose in action belonging to the de-
cedent shall make payment of the indebtedness or deliver the tangible per-
sonal property or an instrument evidencing a debt, obligation, stock or chose
in action to a person claiming to be the successor of the decedent upon being
presented an affidavit made by or on behalf of the successor stating that:

(1) The value of the entire estate, wherever located, less liens and encum-
brances, does not exceed $10,000;

(2) Thirty days have elapsed since the death of the decedent;

(3) No apphcatmn or petition for the appointment of a personal repre-
sentatlve is pending or has been granted in any jurisdiction; and

(4) The claiming successor is entitled to payment or delivery of the
property,
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(b) A transfer agent of any security shall change the registered ownership
on the books of a corporation from the decedent to the successor or successors
upon the presentation of an affidavit as provided in subsection (a).

§ 3-1202. Effect of affidavit

The person paying, delivering, transferring, or issuing personal property or
the evidence thereof pursuant to affidavit is discharged and released to the
same extent as if he dealt with a personal representative of the decedent. He
is not required to see to the application of the personal property or evidence
thereof or to inquire into the truth of any statement in the affidavit., If any
person to whom an affidavit is delivered refuses to pay, deliver, transfer, or
issue any personal property or evidence thereof, it may be recovered or its
payment, delivery, transfer, or issuance compelled upon proof of their right in
a proceeding brought for the purpose by or on behalf of the persons entitled
thereto. Any person to whom payment, delivery, transfer or issuance is
made is answerable and accountable therefor to any personal representative of
the estate or to any other person having a superior right,

§ 3-1203. Small estates; summary administrative procedure

If it appears from the inventory and appraisal that the value of the entire
estate, less liens and encumbrances, does not exceed homestead allowance,
exempt property, family allowance, costs and expenses of administration, rea-
sonable funeral expenses, and reasonable and necessary medical and hospital
expenses of the last illness of the decedent, the personal representative, with-
out giving notice to creditors, may immediately disburse and distribute the
estate to the persons entitled thereto and file a closing statement as provided
in section 3-1204.

§ 3-1204. Small estates; closing by sworn statement of personal
representative

(a) Unless prohibited by order of the court and except for estates bei'ng
administered by supervised personal representatives, a personal representative
may close an estate administered under the summary procedures of section
3-1203 by filing with the court, at any time after disbursement and distribu-
tion of the estate, a verified statement stating that:

(1) To the best knowledge of the personal representative, the value of the
entire estate, less liens and encumbrances, did not exceed homestead al-
lowance, exempt property, family allowance, costs and expenses of admin-
istration, reasonable funeral expenses, and reasonable, necessary medical
and hospital expenses of the last illness of the decedent;

(z) The personal representative has fully administered the estate by dis-
bursing and distributing it to the persons entitled thereto; and

(3) The personal representative has sent a copy of the closing statement to
all distributees of the estate and to all creditors or other claimants of whom
he is aware whose claims are neither paid nor barred and has furnished a
full account in writing of his administration to the distributees whose inter-
ests are affected.
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(b) If no actions or proceedings involving the personal representative are
pending in the court one year after the closing statement is filed, the appoint-
ment of the personal representative terminates.

(c) A closing statement filed under this section has the same effect as one
filed under section 3-1003.

§ 3-1205. Social security payments

If, (1) not less than 30 days after the death of a Maine resident entitled,
at the time of his death, to a monthly benefit or benefits under Title II of the
Social Security Act, all or part of the amount of such benefit or benefits not
in excess of $1,000 is paid by the United States to the surviving spouse, one
or more of the deceased’s children, or descendants of his deceased children,
the deceased’s father or mother, or the deceased’s brother or sister, preference
being given in the order named if more than one request for payment shall
have been made by or for such individuals, upon an affidavit made and filed
with the Department of Health, Education and Welfare by the surviving
spouse or other relative by whom or on whose behalf request for payment is
made, and (2) the affidavit shows the date of death of the deceased, the rela-
tionship of the affiant to the deceased, that no personal representative for
the deceased has been appointed and qualified, and that, to the affiant’s
knowledge, there exists at the time of filing of the affidavit, no relative of a
closer degree of kindred to the deceased than the affiant, then such payment
pursuant to the affidavit shall be deemed to be a payment to the legal repre-
sentative of the decedent and, regardless of the truth or falsity of the state-
ments made therein, shall constitute a full discharge and release of the
United States from any further claim for such payment to the same extent
as if such payment had been made to the personal representative of the
decedent’s estate.

ARTICLE 1V
FOREIGN PERSONAL REPRESENTATIVE; ANCILLARY
PART 1
DEFINITIONS
§ 4-101. Definitions

(1) “Local administration” means administration by a personal representa-
tive appointed in this State pursuant to appointment proceedings described in
Article III.

(2) “Local personal representative” includes any personal representatlve
appointed in this State pursuant to appointment proceedmgs described in
Article III and excludes foreign personal representatwes who acquire the
power of a local personal representative pursuant to section 4-205.

(3) “Resident creditor” means a person domiciled in, or doing business in

this State, who is, or could be, a claimant against an estate of a non-resident
decedent.
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PART 2
POWERS OF FOREIGN PERSONAL REPRESENTATIVES

§ 4-201. Payment of debt and delivery of property to domiciliary foreign
personal representative without local administration

At any time after the expiration of 60 days from the death of a non-
resident decedent, any person indebted to the estate of the nonresident dece-
dent or having possession or control of personal property, or of an instrument
evidencing a debt, obligation, stock or chose in action belonging to the estate
of the nonresident decedent may pay the debt, deliver the personal property,
or the instrument evidencing the debt, obligation, stock or chose in action,
to the domiciliary foreign personal representative of the nonresident decedent
upon being presented with proof of his appointment and an affidavit made by
or on behalf of the representative stating:

(1) The date of tkhe death of the nonresident decedent,

(2) That no locél admiriistration, or appliycation or'petition‘ therefor, is
pending in this State, :

(3) That the domiciliary foreign personal representative is entitled to pay-
ment or delivery. :

§ 4-202.. Payment or delivéry discharges

Payment or delivery made in good faith on the basis of the proof of
authority and affidavit releases the debtor or person having possession of the
personal property to the same extent as if payment or delivery had been made
to a local personal representative.

§ 4-203. Resident creditor notice

Payment or delivery under section 4-201 may not be made if a resident
creditor of the nonresident decedent has notified the debtor of the nonresident
decedent or the person having possession of the personal property belonging
to the nonresident decedent that the debt should not be paid nor the property
delivered to the domiciliary foreign personal representative.

§ 4-204. Proof of authority; bond

If no local administration or application or petition therefor is pending in
this State, a domiciliary foreign personal representative may file with a court
in this State in a county in which property belonging to the decedent is
located, authenticated copies of his appointment and of any official bond he
has given.

§ 4-205. Powers

A domiciliary foreign personal representative who has complied with sec-
tion 4-204 may exercise as to assets in this State all powers of a local personal
representative and may maintain actions and proceedings in this State subject
to any conditions imposed upon nonresident parties generally.
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§ 4-206. Power of representatives in transition

The power of a domiciliary foreign personal representative under section
4-201 Or 4-zoj shall be exercised only if there is no administration or applica-
tion therefor pending in this State. An application or petition for local ad-
ministration of the estate terminates the power of the foreign personal repre-
sentative to act under section 4-205, but the local court may allow the foreign
personal representative to exercise limited powers to preserve the estate. No
person who, before receiving actual notice of a pending local administration,
has changed his position in reliance upon the powers of a foreign personal
representative shall be prejudiced by reason of the application or petition for,
or grant of, local administration. The local personal representative is subject
to all duties and obligations which have accrued by virtue of the exercise of
the powers by the foreign personal representative and may be substituted for
him in any action or proceedings in this State.

§ 4-207. Ancillary and other local administrations; provisions governing

In respect to a nonresident decedent, the provisions of Article ITI of this
Code govern (1) proceedings, if any, in a court of this State for probate of the
will, appointment, removal, supervision, and discharge of the local personal
representative, and any other order concerning the estate; and (2) the status,
powers, duties and liabilities of any local personal representative and the
rights of claimants, purchasers, distributees and others in regard to a local
administration,

PART 3
JURISDICTION OVER FOREIGN REPRESENTATIVES

§ 4-301. Jurisdiction by act of foreign personal representative

A foreign personal representative submits personally to the jurisdiction of
the courts of this State in any proceeding relating to the estate by (1) filing
authenticated copies of his appointment as provided in section 4-204, (2) re-
ceiving payment of money or taking delivery of personal property under
section 4-201, or (3) doing any act as a personal representative in this State
which would have given the State jurisdiction over him as an individual.
Jurisdiction under (2) is limited to the money or value of personal property
collected. . :

§ 4-302. Jurisdiction by act of decedent

In addition to jurisdiction conferred by section 4-3or, a foreign personal
representative is subject to the jurisdiction of the courts of this State to the
same extent that his decedent was subject to jurisdiction immediately prior
to death.

§ 4-303. Service on foreign personal representative

Service of process may be made upon the foreign personal representative in
such manner as the Supreme Judicial Court shall by rule provide.

PART 4
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JUDGMENTS AND PERSONAL REPRESENTATIVE
§ 4-401. Effect of adjudication for or against personal representative

An adjudication rendered in any jurisdiction in favor of or against any per-
sonal representative of the estate is as binding on the local personal repre-
sentative as if he were a party to the adjudication.

ARTICLE V

PROTECTION OF PERSONS UNDER
DISABILITY AND THEIR PROPERTY

PART 1
GENERAL PROVISIONS
§ 5-101. Definitions and use of terms
Unless otherwise apparent from the context, in this Code:

(1) “Incapacitated person” means any person who is impaired by reason
of mental illness, mental deficiency, physical illness or disability, chronic use
of drugs, chronic intoxication, or other cause except minority to the extent
that he lacks sufficient understanding or capacity to make or communicate
responsible decisions concerning his person;

(2) A “protective proceeding” is a proceeding under the provisions of
section 5-401 to determine that a person cannot effectively manage or apply
his estate to necessary ends, either because he lacks the ability or is otherwise
inconvenienced, or because he is a minor, and to secure administration of his
estate by a conservator or other appropriate relief;

(3) A ‘“protected person” is a minor or other person for whom a con-
servator has been appointed or other protective order has been made;

(4) A “ward” is a person for whom a guardian has been appointed. A
“minor ward” is a minor for whom a guardian has been appointed solely be-
cause of minority.

§ 5-102. Jurisdiction of subject matter; consolidation of proceedings

(a) The court has exclusive jurisdiction over guardianship proceedings
and has jurisdiction over protective proceedings to the extent provided in
section 35-402.

(b) When both guardianship and protective proceedings as to the same
person are commenced or pending in the same court, the proceedings may be
consolidated.

§ 5-103. Facility of payment or delivery
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Any person under a duty to pay or deliver money or personal property to a
minor may perform this duty, in amounts not exceeding $5,000 per year, by
paying or delivering the money or property to (1) the minor, if he is married;
(2) any person having the care and custody of the minor with whom the
minor resides; (3) a guardian of the minor; or (4) a financial institution inci-
dent to a deposit in a federally insured savings account in the sole name of
the minor and giving notice of the deposit to the minor. This section does not
apply if the person making payment or delivery has actual knowledge that a
conservator has been appointed or proceedings for appointment of a conserv-
ator of the estate of the minor are pending. The persons, other than the minor
or any financial institution under (4) above, receiving money or property for
a minor, are obligated to apply the money to the support and education of
the minor, but may not pay themselves except by way of reimbursement for
out-of-pocket expenses for goods and services necessary for the minor's
support. Any excess sums shall be preserved for future support of the minor
and any balance not so used and any property received for the minor must
be turned over to the minor when he attains majority. Persons who pay or
deliver in accordance with provisions of this section are not responsible for
the proper application thereof.

§ 5-104. Delegation of powers by parent or guardian

A parent or a guardian of a minor or incapacitated person, by a properly
executed power of attorney, may delegate to another person, for a period not
exceeding 6 months, any of his powers regarding care, custody, or property
of the minor child or ward, except his power to consent to marriage or adop-
tion of a minor ward.

§ 5-105. Limited guardianships

In any case in which a guardian can be appointed by the court, the judge
may appoint a limited guardian with fewer than all of the legal powers and
duties of a guardian, The specific duties and powers of a limited guardian
shall be enumerated in the decree or court order. A person for whom a limited
guardian has been appointed retains all legal and civil rights except those
which have been suspended by the decree or order.

PART 2
GUARDIANS OF MINORS
§ 5-201. Status of guardian of minor; general

A person becomes a guardian of a minor by acceptance of a testamentary
appointment or upon appointment by the court., The guardianship status
continues until terminated, without regard to the location from time to time
of the guardian and minor ward.

§ 5-202. Testamentary appointment of guardian of minor

The parent of a minor may appoint by will a guardian of an unmarried
minor. Subject to the right of the minor under section 5-203, a testamentary
appointment becomes effective upon filing the guardian’s acceptance in the
court in which the will is probated, if before acceptance, both parents are
dead or the surviving parent is adjudged incapacitated. If both parents are
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dead, an effective appointment by the parent who died later has priority. This
State recognizes a testamentary appointment effected by filing the guardian’s
acceptance under a will probated in another state which is the testator’s
domicile. Upon acceptance of appointment, written notice of acceptance
must be given by the guardian to the minor and to the person having his care,
or to his nearest adult relation,

§ 5-203. Objection by minor of 14 or older to testamentary appointment

A minor of 14 or more years may prevent an appointment of his test-
amentary guardian from becoming effective, or may cause a previously ac-
cepted appointment to terminate, by filing with the court in which the will is
probated a written objection to the appointment before it is accepted or within
30 days after notice of its acceptance. An objection may be withdrawn. An
objection does not preclude appointment by the court in a proper proceeding
of the testamentary nominee, or any other suitable person,

§ 5-204. Court appointment of guardian of minor; conditions for
appointment

The court may appoint a guardian for an unmarried minor if all parental
rights of custody have been terminated or suspended by circumstances or
prior court order. A guardian appointed by will as provided in section 5-zo2
whose appointment has not been prevented or nullified under section 5-203
has priority over any guardian who may be appointed by the court but the
court may proceed with an appointment upon a finding that the testamentary
guardian has failed to accept the testamentary appointment within 30 days
after notice of the guardianship proceeding.

§ s5~205. Court appointment of guardian of minor; irenue

The venue for guardianship proceedings for a minor is in the place where
the minor resides or is present.

§ 5-206. Court appointment of guardian of minor; qualifications; priority of
minor’s nominee

The court may appoint as guardian-any person whose appointment would
be in the best interests of the minor. The court shall appoint a person nom-

inated by the minor, if the minor is 14 years of age or older, unless the court
finds the appointment contrary to the best interests of the minor.

§ 5-207. Court appointment of guardian of minor; procedure

(a) Notice of the time and place of hearing of a petition for the appoint-
ment of a guardian of a minor is to be given by the petitioner in the manner
prescribed by court rule under section 1-401 to:

(1) The minor, if he is 14 or more years of age;

(2) The person who has had the principal care and custody of the minor
during the 60 days preceding the date of the petition; and

(3) Any living parent of the minor.
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(b) TUpon hearing, if the court finds that a qualified person seeks appoint-
ment, venue is proper, the required notices have been given, the requirements
of section 5-204 have been met, and the welfare and best interests of the
minor will be served by the requested appointment, it shall make the appoint-
ment. In other cases the court may dismiss the proceedings, or make any
other disposition of the matter that will best serve the interest of the minor.

(c) If necessary, the court may appoint a temporary guardian, with the
status of an ordinary guardian of a minor, but the authority of a temporary
guardian shall not last longer than six months. :

(d) If, at any time in the proceeding, the court determines that the in-
terests of the minor are or may be inadequately represented, it may appoint
an attorney to represent the minor, giving consideration to the preference of
the minor if the minor is fourteen years of age or older.

§ 5-208. Consent to service by acceptance of appointment; notice

By accepting a testamentary or court appointment as guardian, a guardian
submits personally to the jurisdiction of the court in any proceeding relating
to the guardianship that may be instituted by any interested person, Notice
of any proceeding shall be delivered to the guardian, or mailed to him by
ordinary mail at his address as listed in the court records and to his address
as then known to the petitioner. Letters of guardianship must indicate
whether the guardian was appointed by will or by court order.

§ 5-209. Powers and duties of guardian of minor

A guardian of a minor has the powers and responsibilities of a parent who
has not been deprived of custody of his minor and unemancipated child,
except that a guardian is not legally obligated to provide from his own funds
for the ward and is not liable to 3rd persons by reason of the parental rela-
tionship for acts of the ward. In particular, and without qualifying the fore-
going, a guardian has the following powers and duties:

(a) He must take reasonable care of his ward’s personal effects and com-
mence protective proceedings if necessary to protect other property of the
ward.

(b) He may receive money payable for the support of the ward to the
ward’s parent, guardian or custodian under the terms of any statutory benefit
or insurance system, or any private contract, devise, trust, conservatorship
or custodianship. He also may receive money or property of the ward paid or
delivered by virtue of section 5-103. Any sums so received shall be applied
to the ward’s current needs for support, care and education. He must exercise
due care to conserve any excess for the ward’s future needs unless a con-
servator has been appointed for the estate of the ward, in which case excess
shall be paid over at least annually to the conservator. Sums so received by
the guardian are not to be used for compensation for his services except as
approved by order of court or as determined by a duly appointed conservator
other than the guardian. A guardian may institute proceedings to compel the
performance by any person of a duty to support the ward or to pay sums for
the welfare of the ward.

(c) The guardian is empowered to facilitate the ward’s education, social,
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or other activities and to authorize medical or other professional care, treat-
ment, or advice. A guardian is not liable by reason of this consent for injury
to the ward resulting from the negligence or acts of 3rd persons unless it
would have been illegal for a parent to have consented. A guardian may con-
sent to the marriage or adoption of his ward.

(d) A guardian must report the condition of his ward and of the ward’s
estate which has been subject to his possession or control, as ordered by
court on petition of any person interested in the minor’s welfare or as re-
quired by court rule.

§ 5-210. Termination of appointment of guardian; general

A guardian’s authority and responsibility terminates upon the death, resig-
nation or removal of the guardian or upon the minor’s death, adoption, mar-
riage or attainment of majority, but termination does not affect his liability
for prior acts, nor his obligation to account for funds and assets of his ward.
Resignation of a guardian does not terminate the guardianship until it has
been approved by the court. A testamentary appointment under an informally
probated will terminates if the will is later denied probate in a formal pro-
ceeding.

§ 5~211, Proceedings subsequent to appointment; venue

(a) The court where the ward resides has concurrent jurisdiction with the
court which appointed the guardian, or in which acceptance of a testamentary
appointment was filed, over resignation, removal, accounting and other pro-
ceedings relating to the guardianship.

(b) If the court located where the ward resides is not the court in which
acceptance of appointment is filed, the court in which proceedings subsequent
to appointment are commenced shall in all appropriate cases notify the other
court, in this or another state, and after consultation with that court deter-
mine whether to retain jurisdiction or transfer he proceedings to the other
court, whichever is in the best interest of the ward. A copy of any order
accepting a resignation or removing a guardian shall be sent to the court in
which acceptance of appointment is filed.

§ 5-212. Resignation or removal proceedings

(a) Any person interested in the welfare of a ward, or the ward, if 14 or
more years of age, may petition for removal of a guardian on the ground that
removal would be in the best interest of the ward. A guardian may petition
for permission to resign. A petition for removal or for pefmission to resign
may, but need not, include a request for appointment of a successor guardian,

(b) After notice and hearing on a petition for removal or for permission
to resign, the court may terminate the guardianship and make any further
order that may be appropriate.

(c) If, at any time in the proceeding, the court determines that the inter-
ests of the ward are, or may be, inadequately represented, it may appoint an
attorney to represent the minor, giving consideration to the preference of the
minor if the minor is 14 or more years of age.
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PART 3
GUARDIANS OF INCAPACITATED PERSONS

§ 5-3o1. Testamentary appointment of guardian for incapacitated person

(a) The parent of an incapacitated person may by will appoint a guardian
of the incapacitated person. A testamentary appointment by a parent becomes
effective when, after having given 7 days prior written notice of his intention
to do so to the incapacitated person and to the person having his care or to
his nearest adult relative, the guardian files acceptance of appointment in the
court in which the will is formally or informally probated, if prior thereto
both parents are dead or the surviving parent is judged incapacitated, and if
the incapacitated person is not under the care of his spouse. If both parents
are dead, an effective appointment by the parent who died later has priority
unless it is terminated by the denial of probate in formal proceedings.

(b) The spouse of a married incapacitated person may by will appoint a
guardian of the incapacitated person. The appointment becomes effective
when, after having given 7 days prior written notice of his intention to do so
to the incapacitated person and to the person having his care or to his near-
est adult relative, the guardian files acceptance of appointment in the court
in which the will is informally or formally probated. An effective appoint-
ment by a spouse has priority over an appointment by a parent unless it is
terminated by the denial of probate in formal proceedings.

(c) This State shall recognize a testamentary appointment effected by
filing acceptance under a will probated at the testator’s domicile in another

state.

(d) On the filing with the court in which the will was probated of written
objection to the appointment by the person for whom a testamentary appoint-
ment of guardian has been made, the appointment is terminated. An objection
does not prevent appointment by the court in a proper proceeding of the
testamentary nominee or any other suitable person upon an adjudication of
incapacity in proceedings under the succeeding sections of this Part.

§ 5-302. Venue

The venue for guardianship proceedings for an incapacitated person is in
the place where the incapacitated person resides or is present, If the incapaci-
tated person is admitted to an institution pursuant to order of a court of
competent jurisdiction, venue is also in the county in which that court sits.

§ 5-303. Procedure for court appointment of a guardian of an
incapacitated person

(a) The incapacitated person or any person interested in his welfare may
petition for a finding of incapacity and appointment of a guardian.

(b) Upon the filing of a petition, the court shall set a date for hearing on
the issues of incapacity and unless the allegedly incapacitated person has
counsel of his own choice, it may appoint an appropriate official or attorney
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to represent him in the proceeding, who shall have the powers and duties of
a guardian ad litem. The person alleged to be incapacitated shall be examined
by a physician acceptable to the court who shall submit his report in writing
to the court. The court may appoint a visitor who shall interview the
allegedly incapacitated person and the person who is seeking appointment as
guardian, and visit the present place of abode of the person alleged to be
incapacitated and the place it is proposed that he will be detained or reside
if the requested appointment is made, and submit his report in writing to the
court. The person alleged to be incapacitated is entitled to be present at the
hearing in person, and to see and hear all evidence bearing upon his condition.
He is entitled to be represented by counsel, to present evidence, to cross-
examine witnesses, including the physician and the visitor. The issue may be
determined at a closed hearing if the person alleged to be incapacitated or his
counsel so requests.

§ 5-304. Findings; order of appointment

The court may appoint a guardian as requested if it is satisfied that the
person for whom a guardian is sought is incapacitated and that the appoint-
ment is necessary or desirable as a means of providing continuing care and
supervision of the person of the incapacitated person. Alternatively, the court
may dismiss the proceeding or enter any other appropriate order.

§ 5-305. Acceptance of appointment; consent to jurisdiction

By accepting appointment, a guardian submits personally to the jurisdiction
of the court in any proceeding relating to the guardianship that may be
instituted by any interested person, Notice of any proceeding shall be de-
livered to the guardian or mailed to him by ordinary mail at his address as
listed in the court records and to his address as then known to the petitioner.

§ 5-306. Termination of guardianship for incapacitated person

The authority and responsibility of a guardian for an incapacitated person
terminates upon the death of the guardian or ward, the determination of
incapacity of the guardian, or upon removal or resignation as provided in
section 5-307. Testamentary appointment under an informally probated will
terminates if the will is later denied probate in a formal proceeding. Termi-
nation does not affect his liability for prior acts nor his obligation to account
for funds and assets of his ward.

§ 5-307. Removal or resignation of guardian; termination of incapacity

(a) On petition of the ward or any person interested in his welfare, the
court may remove a guardian and appoint a successor if in the best interests
of the ward., On petition of the guardian, the court may accept his resigna-
nation and make any other order which may be appropriate;

(b) An order adjudicating incapacity may specify a minimum period, not
exceeding one year, during which no petition for an adjudication that the
ward is no longer incapacitated may be filed without special leave. Subject
to this restriction, the ward or any person interested in his welfare may peti-
tion for an order that he is no longer incapacitated, and for removal or resig-
nation of the guardian, A request for this order may be made by informal
letter to the court or judge and any person who knowingly interferes with
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transmission of this kind of request to the court or judge may be adjudged
guilty of contempt of court.

(c) Before removing a guardian, accepting the resignation of a guardian,
or ordering that a ward’s incapacity has terminated, the court, following
the same procedures to safeguard the rights of the ward as apply to a petition
for appointment of a guardian, may send a visitor to the residence of the
present guardian and to the place where the ward resides or is detained, to
observe conditions and report in writing to the court.

§ 5-308. Visitor in guardianship proceedings

A visitor is, with respect to guardianship proceedings, a person who is
trained in law, nursing, social work, or has other significant qualifications that
make him suitable to perform the function, and is an officer, employee or
special appointee of the court with no personal interest in the proceedings.

§ 5-309. Notices in guardianship proceedings

(a) In a proceeding for the appointment or removal of a guardian of an
incapacitated person other than the appointment of a temporary guardian or
temporary suspension of a guardian, notice of hearing shall be given to each
of the following:

(1) The ward or the person alleged to be incapacitated and his spouse,
parents and adult children;

(2) Any person who is serving as his guardian, conservator or who has
his care and custody; and

(3) In case no other person is notified under paragraph (1), at least one
of his closest adult relatives, if any can be found.

(b) Notice shall be served personally on the alleged incapacitated person,
and, if they can be found within the State, on the spouse of the alleged in-
capacitated person, or on an adult child of the alleged incapacitated person if
no spouse can be found within the State, or on a parent of the incapacitated
person if no spouse or adult child can be found within the State. Notice to
the spouse, adult child, or parent, if they cannot be found within the State,
shall be given as provided by court rule under section 1-401, Waiver of notice
by the person alleged to be incapacitated is not effective unless he attends the
hearing or his waiver of notice is confirmed in an interview with the visitor.
Representation of the alleged incapacitated person by a guardian ad litem
is not mandatory.

§ 5-310. Temporary guardians

If an incapacitated person has no guardian and an emergency exists, the
court may exercise the power of a guardian pending notice and hearing. If
an appointed guardian is not effectively performing his duties and the court
further finds that the welfare of the incapacitated person requires immediate
action, it may, with or without notice, appoint a temporary guardian for the
incapacitated person for a specified period not to exceed 6 months. A tem-
porary guardian is entitled to the care and custody of the ward and the
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authority of any permanent guardian previously appointed by the court is
suspended so long as a temporary guardian has authority. A temporary
guardian shall not seek the involuntary hospitalization of his ward in any in-
stitution outside this State. A temporary guardian may be removed at any
time. A temporary guardian shall make any report the court requires. In
other respects the provisons of this code concerning guardians apply to tem-
porary guardians,

§ 5-311. Who may be guardian; priorities

(a) Any competent person or a suitable institution may be appointed
guardian of an incapacitated person, except as provided in subsection (c).

(b) Subject to a determination by the court of the best interests of the
incapacitated person, persons who are not disqualified have priority for ap-
pointment as guardian in the following order:

(1) The person or institution nominated in writing by the incapacitated
person;

(2) The spouse of the incapacitated person;
(3) An adult child of the incapacitated person;

(4) A parent of the incapacitated person, including a person nominated by
will or othet writing signed by a deceased parent;

(5) Any relative of the incapacitated person with whom he resided for
more than 6 months prior to the filing of the petition;

(6) A person nominated by the person who is caring for him or paying
benefits to him.

(c) A facility or institution which is licensed under Title 22, sections 1817
and 78or may not act as guardian of an incapacitated person who is a resident,

§ 5-312. General powers and duties of guardian

(a) A guardian of an incapacitated person has the same powers, rights
and duties respecting his ward that a parent has respecting his unemancipated
minor child, except that a guardian is not legally obligated to provide from his
own funds for the ward and is not liable to 3rd persons for acts of the ward
solely by reason of the parental relationship. In particular, and without
qualifying the foregoing, a guardian has the following powers and duties,
except as modified by order of the court:

(1) To the extent that it is consistent with the terms of any order by a
court of competent jurisdiction relating to detention or commitment of the
ward, he is entitled to custody of the person of his ward and may establish
the ward’s place of abode within or without this State, and may place the
ward in any hospital or other institution for care in the same manner as
otherwise provided by law.
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(2) If entitled to custody of his ward he shall make provision for the care,
comfort and maintenance of his ward and, whenever appropriate, arrange
for his training and education. Without regard to custodial rights of the
ward’s person, he shall take reasonable care of his ward’s clothing, furni-
ture, vehicles and other personal effects and commence protective proceed-
ings if other property of his ward is in need of protection.

(3) A guardian may give any consents or approvals that may be necessary
to enable the ward to receive medical or other professional care, counsel,
treatment or service.

(4) If no conservator for the estate of the ward has been appointed, he
may :

(i) Institute proceedings to compel any person under a duty to support
the ward or to pay sums for the welfare of the ward to perform his duty;

(ii) Receive money and tangible property deliverable to the ward and
apply the money and property for support, care and education of the
ward; but, he may not use funds from his ward’s estate for room and
board which he, his spouse, parent, or child have furnished the ward un-
less a charge for the service is approved by order of the court made upon
notice to at least one of the next of kin of the ward, if notice is possible.
He must exercise care to conserve any excess for the ward’s needs.

(5) A guardian is required to report the condition of his ward and of the
estate which has been subject to his possession or control as required by
the court or court rule.

(6) 1If a conservator has been appointed, all of the ward’s estate received
by the guardian in excess of those funds expended to meet current expenses
for support, care, and education of the ward must be paid to the conservator
for management as provided in this code, and the guardian must account
to the conservator for funds expended.

(b) Any guardian of one for whom a conservator also has been appointed
shall control the custody and care of the ward, and is entitled to receive
reasonable sums for his services and for room and board furnished to the
ward as agreed upon between him and the conservator, provided the amounts
agreed upon are reasonable under the circumstances. The guardian may
request the conservator to expend the ward’s estate by payment to 3rd
persons or institutions for the ward’s care and maintenance.

§ 5-313. Proceedings subsequent to appointment; venue

(a) The court where the ward resides has concurrent jurisdiction with the
court which appointed the guardian, or in which acceptance of a testamentary
appointment was filed, over resignation, removal, accounting and other pro-
ceedings relating to the guardianship.

(b) If the court located where the ward resides is not the court in which
acceptance of appointment is filed, the court in which proceedings subsequent
to appointment are commenced shall in all appropriate cases notify the other
court, in this or another state, and after consultation with that court deter-
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mine whether to retain jurisdiction or transfer the proceedings to the other
court, whichever may be in the best interest of the ward. A copy of any
order accepting a resignation or removing a guardian shall be sent to the
court in which acceptance of appointment is filed.

PART 4

PROTECTION OF PROPERTY OF PERSONS UNDER
DISABILITY AND MINORS

§ 5-401. Protective proceedings

Upon petition and after notice and hearing in accordance with the provi-
sions of this Part, the court may appoint a conservator or make other pro-
tective order for cause as follows:

(1) Appointment of a conservator or other protective order may be made
in relation to the estate and affairs of a minor if the court determines that a
minor owns money or property that requires management or protection
which cannot otherwise be provided, has or may have business affairs which
may be jeopardized or prevented by his minority, or that funds are needed
for his support and education and that protection is necessary or desirable to
obtain or provide funds.

(2) Appoeintment of a conservator or other protective order may be made
in relation to the estate and affairs of a person if the court determines that
(i) the person is unable to manage his property and affairs effectively for
reasons such as mental illness, mental deficiency, physical illness or disability,
chronic use of drugs, chronic intoxication, confinement, detention by a foreign
power, or disappearance; and (ii) the person has property which will be
wasted or dissipated unless proper management is provided, or that funds are
needed for the support, care and welfare of the person or those entitled to be
supported by him and that protection is necessary or desirable to obtain or
provide funds.

§ 5-402. Protective proceedings; jurisdiction of affairs of protected persons

~ After the service of notice in a proceeding seeking the appointment of a
conservator or other protective order and until termination of the proceed-
ing, the court in which the petition is filed has:

(1) Exclusive jurisdiction to determine the need for a conservator or
other protective order until the proceedings are terminated;

(2) Exclusive jurisdiction to determine how the estate of the protected
person which is subject to the laws of this State shall be managed, expended
or distributed to or for the use of the protected person or any of his de-
pendents;

(3) Concurrent jurisdiction to determine the validity of claims against the
person or estate of the protected person and his title to any property or claim,

§ 5-403. Venue
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Venue for proceedings under this Part is:

(1) In the place in this State where the person to be protected resides
whether or not a guardian has been appointed in another place; or

(2) If the person to be protected does not reside in this State, in any
place where he has property.

§ 5-404. Original petition for appointment or protective order

(a) The person to be protected, any person who is interested in his
estate, affairs or welfare including his parent, guardian, or custodian, or any
person who would be adversely affected by lack of effective management of
his property and affairs may petition for the appointment of a conservator or
for other appropriate protective order.

(b) The petition shall contain such information and be in such form as
the Supreme Judicial Court shall by rule provide.

§ 5-405. Notice

(a) On a petition for appointment of a conservator or other protective
order, the person to be protected and his spouse or, if none, an adult child of
the person, or if no spouse or adult child of the person, the person’s parents,
must be served personally with notice of the proceeding at least 14 days
before the date of the hearing if they can be found within the State, or, if
they cannot be found within the State, they must be given notice as pre-
scribed by court rule under section 1-401. Waiver by the person to be pro-
tected is not effective unless he attends the hearing or, unless minority is the
reason for the proceeding, waiver is confirmed in an interview with the visitor.

(b) Notice of a petition for appointment of a conservator or other initial
protective order, and of any subsequent hearing, must be given to any per-
son who has filed a request for notice under section 5-406 and to interested
persons and other persons as the court may direct. Except as otherwise pro-
vided in subsection (a), notice shall be given as prescribed by court rule under
section 1-401.

§ 5-406. Protective proceedings; request for notice; interested person

Any interested person who desires to receive notice of any filing, hearing
or order in a protective proceeding may file a demand for notice with the
court, shall thereupon have notice of such demand given to any conservator
who has been appointed, and shall thereafter receive notice of every filing,
notice or order to which the demand relates, in such manner and form as
the Supreme Judicial Court shall by rule provide. Any governmental agency
paying or planning to pay benefits to the person to be protected is an inter-
ested person in protective proceedings.

§ 5-407. Procedure concerning hearing and order on original petition

(a) Upon receipt of a petition for appointment of a conservator or other
protective order because of minority, the court shall set a date for hearing
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on the matters alleged in the petition. If, at any time in the proceeding, the
court determines that the interests of the minor are or may be inadequately
represented, it may appoint an attorney to represent the minor, giving con-
sideration to the choice of the minor if 14 years of age or older. A lawyer
appointed by the court to represent a minor has the powers and duties of a
guardian ad litem.

(b) Upon receipt of a petition for appointment of a conservator or other
protective order for reasons other than minority, the court shall set a date
for hearing. Unless the person to be protected has counsel of his own choice,
the court may appoint a lawyer to represent him who then has the powers
and duties of a guardian ad litem. If the alleged disability is mental illness,
mental deficiency, physical illness or disability, advanced age, chronic use of
drugs, or chronic intoxication, the court may direct that the person to be
protected be examined by a physician acceptable to the court, preferably a
physician who is not connected with any institution in which the person is a
patient or is detained. The court may send a visitor to interview the person
to be protected. The visitor may be a guardian ad litem or an officer or em-
ployee of the court.

(c) After hearing, upon finding that a basis for the appointment of a con-
servator or other protective order has been established, the court shall make
an appointment or other appropriate protective order.

§ 5-408. Permissible court orders

The court has the following powers which may be exercised directly or
through a conservator in respect to the estate and affairs of protected persons;

(1) While a petition for appointment of a conservator or other protective
order is pending and after preliminary hearing and without notice to others,
the court has power to preserve and apply the property of the person to be
protected as may be required for his benefit or the benefit of his dependents.,

(2) After hearing and upon determining that a basis for an appointment
or other protective order exists with respect to a minor without other disa-
bility, the court has all those powers over the estate and affairs of the minor
which are or might be necessary for the best interests of the minor, his family
and members of his household.

(3) After hearing and upon determining that a basis for an appointment
or other protective order exists with respect to a person for reasons other
than minority, the court has, for the benefit of the person and members of
his household, all the powers over his estate and affairs which he could
exercise if present and not under disability, except the power to make a will.
These powers include, but are not limited to power to make gifts, to convey
or release his contingent and expectant interests in property including mari-
tal property rights and any right of survivorship incident to joint tenancy or
tenancy by the entirety, to exercise or release his powers as trustee, personal
representative, custodian for minors, conservator, or donee of a power of ap-
pointment, to enter into contracts, to create revocable or irrevocab_le trusts of
property of the estate which may extend beyond his disability or life, to exer-
cise options of the disabled person to purchase securities or other property, to
exercise his rights to elect options and change beneficiaries under insurance-
and annuity policies and to surrender the policies for their cash value, to
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exercise his right to an elective share in the estate of his deceased spouse and
to renounce any interest by testate or intestate succession or by inter vivos
transfer,

(4) The court may exercise or direct the exercise of, its authority to
exercise or release powers of appointment of which the protected person is
donee, to renounce interests, to make gifts in trust or otherwise exceeding
209, of any year’s income of the estate or to change beneficiaries under
insurance and annuity policies, only if satisfied, after notice and hearing,
that it is in the best interests of the protected person, and that he either is
incapable of consenting or has consented to the proposed exercise of power.

(5) An order made pursuant to this section determining that a basis
for appointment of a conservator or other protective order exists, has no
effect on the capacity of the protected person,

§ 5-409. Protective arrangements and single transactions authorized

(a) If it is established in a proper proceeding that a basis exists as de-
scribed in section 5-401 for affecting the property and affairs of a person
the court, without appointing a conservator, may authorize, direct or ratify
any transaction necessary or desirable to achieve any security, service, or
care arrangement meeting the foreseeable needs of the protected person.
Protective arrangements include, but are not limited to, payment, delivery,
deposit or retention of funds or property, sale, mortgage, lease or other
transfer of property, entry into an annuity contract, a contract for life care,
a deposit contract, a contract for training and education, or addition to or
establishment of a suitable trust.

(b) - When it has been established in a proper proceeding that a basis
exists as described in section 5-401 for affecting the property and affairs of a
person the court, without appointing a conservator, may authorize, direct
or ratify any contract, trust or other transaction relating to the protected
person’s financial affairs or involving his estate if the court determines that the
transaction is in the best interests of the protected person.

(c) Before approving a protective arrangement or other transaction under
this section, the court shall consider the interests of creditors and dependents
of the protected person and, in view of his disability, whether the protected
person needs the continuing protection of a conservator. The court may ap-
point a special conservator to assist in the accomplishment of any protective
arrangement or other transaction authorized under this section who shall
have the authority conferred by the order and serve until discharged by
order after report to the court of all matters done pursuant to the order of
appointment.

§ 5-410. Who may be appointed conservator; priorities

(a) The court may appoint an individual, or a corporation with general
power to serve as trustee, as conservator of the estate of a protected person.
The following are entitled to consideration for appointment in the order
listed:

(1) A conservator, guardian of property or other like fiduciary appointed
or recognized by the appropriate court of any other jurisdiction in which
the protected person resides;
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(2) An individual or corporation nominated by the protected person if he
is 14 or more years of age and has, in the opinion of the court, sufficient
mental capacity to make an intelligent choice;

(3) The spouse of the protected person;
(4) An adult child of the protected person;

(5) A parent of the protected person, or a person nominated by the will
of a deceased parent;

(6) Any relative of the protected person with whom he has resided for
more than 6 months prior .to the filing of the petition;

(7) A person nominated by the person who is caring for him or paying
benefits to him.

(b) A person in subsection (a), paragraphs (1), (3), (4), (5), or (6) may
nominate in writing a person to serve in his stead. With respect to persons
having equal priority, the court is to select the one who is best qualified of
those willing to serve. The court, for good cause, may pass over a person
having priority and appoint a person having less priority or no priority.

§ 5-411. Bond

The court may require a conservator to furnish a bond conditioned upon
faithful discharge of all duties of the trust according to law, with sureties as
it shall specify. Unless otherwise directed, the bond shall be in the amount of
the aggregate capital value of the property of the estate in his control plus
one year’s estimated income minus the value of securities deposited under
arrangements requiring an order of the court for their removal and the value
of any land which the fiduciary, by express limitation of power, lacks power
to sell or convey without court authorization. The court in lieu of sureties
on a bond, may accept other security for the performance of the bond, includ-
ing a pledge of securities or a mortgage of land.

§ 5-412. ‘Terms and requirements of bonds

(a) The following requirements and provisions apply to any bond re-
quired under section 5-411:

(1) Unless otherwise provided by the terms of the approved bond,
sureties are jointly and severally liable with the conservator and with each
other;

(2) By executing an approved bond of a conservator, the surety consents
to the jurisdiction of the court which issued letters to the primary obligor
in any proceeding pertaining to the fiduciary duties of the conservator and
naming the surety as a party defendant. Notice of any proceeding shall
be delivered to the surety or mailed to him by registered or certified mail
at his address as listed with the court where the bond is filed and to his
address as then known to the petitioner;

(3) On petition of a successor conservator or any interested person, a
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proceeding may be initiated against a surety for breach of the obligation of
the bond of the conservator;

(4) The bond of the conservator is not void after the first recovery but:
may be proceeded against from time to time until the whole penalty is
exhausted.

(b) No proceeding may be commenced against the surety on any matter
as to which an action or proceeding against the primary obligor is barred by
adjudication or limitation.’

§ 5-413. Acceptance of appointment; consent to jurisdiction

By accepting appointment, a conservator submits personally to the juris-
diction of the court in any proceeding relating to the estate that may be
instituted by any interested person. Notice of any proceeding shall be de-
livered to the conservator, or mailed to him by registered or certified mail
at his address as listed in the petition for appointment or as thereafter re-
ported to the court and to his address as then known to the petitioner.

§ 5-414. Compensation and expenses

If not otherwise compensated for services rendered, any visitor, lawyer,
physician, conservator or special conservator appointed in a protective pro-
ceeding is entitled to reasonable compensation from the estate. The factors
set forth in section 3-721, subsectlfon (b) should be considered as guides
in determining the reasonableness of compensation under this section.

§ 5-415. Death, resignation or removal of conservator

The court may remove a conservator for good cause, upon notice and
hearing, or accept the resignation of a conservator., After his death, resig-
nation or removal, the court may appoint another conservator, A conserva-
tor so appointed succeeds to the title and powers of his predecessor,

§ 5-416. Petitions for orders subsequent to appointment

(a) Any person interested in the welfare of a person for whom a con-
servator has been appointed may file a petition in the appointing court for an
order (1) requiring bond or security or additional bond or security, or re-
ducing bond, (2) requiring an accounting for the administration of the trust,
(3) directing distribution, (4) removing the conservator and appointing ‘a
temporary or successor conservator, or (5) granting other appropriate relief.

(b) A conservator may petition the appointing court for instructions con-
cerning his fiduciary responsibility.

(c¢) Upon notice and hearing, the court may give appropriate instructions
or make any appropriate order.

§ 5-417. General duty of conservator

In the exercise of his powers, a conservator is to act as a fiduciary and shall
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observe the standards of care applicable to trustees as described by section
7-302,

§ 5-418. Inventory and records

Within go days after his appointment, every conservator shall prepare and
file with the appointing court a complete inventory of the estate of the pro-
tected person together with his oath or affirmation that it is complete and
accurate so far as he is informed. The conservator shall provide a copy thereof
to the protected person if he can be located, has attained the age of 14 years,
and has sufficient mental capacity to understand these matters, and to any
parent or guardian with whom the protected person resides. The conservator
shall keep suitable records of his administration and exhibit the same on
request of any interested person.

§ 5-419. Accounts

Every conservator must account to the court for his administration of the
trust upon his resignation or removal; and at other times as the court may
direct. On termination of the’ protected person’s minority or disability, a
conservator may account to the court, or he may account to the former pro-
tected person or his personal representative. Subject to appeal or vacation
within the time permitted, an order, made upon notice and hearing, allowing
an intermediate account of a conservator, adjudicates as to his liabilities con-
cerning the matters considered in connection therewith; and an order, made
upon notice and hearing, allowing a final account adjudicates as to all pre-
viously unsettled liabilities of the conservator to the protected person or his
successors relating to the conservatorship. In connection with any account,
the court may require a conservater to submit to a physical check of the
estate in his control, to be made in any manner the court may specify.

§ 5-420. Conservators; title by appointment

The appointment of a conservator vests in him title as trustee to all prop-
erty of the protected person, presently held or thereafter acquired, including
title to any property theretofore held for the protected person by custodians
or attorneys in fact. The appointment of a conservator is not a transfer or
alienation within the meaning of general provisions of any federal or state
statute or regulation, insurance policy, pension plan, contract, will or trust
instrument, imposing restrictions upon or penalties for transfer or alienation
by the protected person of his rights or interest, but this section does not
restrict the ability of persons to make specific provision by contract or dis-
positive instrument relating to a conservator,

§ 5-421. Recording of conservator’s letters

Letters of conservatorship are evidence of transfer of all assets of a pro-
tected person to the conservator. An order terminating a conservatorship is
evidence of transfer of all assets of the estate from the conservator to the
protected person, or his successors. Subject to the requirements of general
statutes governing the filing or recordation of documents of title to land or
other property, letters of conservatorship, and orders terminating conserva-
torships, may be filed or recorded to give record notice of title as between the
conservator and the protected person.
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§ 5-422. Sale, encumbrance or transaction involving conflict of interest;
voidable ; exceptions

Any sale or encumbrance to a conservator, his spouse, agent or attorney, or
any corporation or trust in which he has a substantial beneficial interest, or
any transaction which is affected by a substantial conflict of interest is void-
able unless the transaction is approved by the court after notice to interested
persons and others as directed by the court.

§ 5-423. Persons dealing with conservators; protection

A person who in good faith either assists a conservator or deals with him
for value in any transaction other than those requiring a court order as pro-
vided in section 5-408, is protected as if the conservator properly exercised the
power. The fact that a person knowingly deals with a conservator does not
alone require the person to inquire into the existence of a power or the pro-
priety of its exercise, except that restrictions on powers of conservators which
are endorsed on letters as provided in section 5-426 are effective as to third
persons, A person is not bound to see to the proper application of estate
assets paid or delivered to a corservator. The protection here expressed
extends to instances in which some procedural irregularity or jurisdictional
defect occurred in proceedings leading to the issuance of letters. The pro-
tection here expressed is not by substitution for that provided by compar-
able provisions of the laws relating to commercial transactions and laws
simplifying transfers of securities by fiduciaries.

§ 5-424. Powers of conservator in administration

(a) A conservator has all of the powers conferred herein and any addi-
tional powers conferred by law on trustees in this State. In addition, a con-
servator of the estate of an unmarried minor, as to whom no one has par-
ental rights, has the duties and powers of a guardian of a minor described
in section 5-209 until the minor attains the age of 18 or marries, but the
parental rights so conferred on a conservator do not preclude appointment
of a guardian as provided by Part 2.

(b) A conservator has power without court authorization or confirma-
tion, to invest and reinvest funds of the estate as would a trustee.

(c) A conservator, acting reasonably in efforts to accomplish the purpose
for which he was appointed, may act without court authorization or confirm-
ation, to

(1) Collect, hold and retain assets of the estate including land in another
state, until, in his judgment, disposition of the assets should be made, and
the assets may be retained even though they include an asset in which he
is personally interested ;

(2) Receive additions to the estate;

(3) Continue or participate in the operation of any business or other
enterprise;

(4) Acquire an undivided interest in an estate asset in which the conserva-
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tor, 1n any fiduciary capacity, holds an undivided interest;
(5) Invest and reinvest estate assets in accordance with subsection (b);

(6) Deposit estate funds in a bank including a bank operated by the
conservator;

(7) Acquire or dispose of an estate asset including land in another state
for cash or on credit, at public or private sale; and to manage, develop,
improve, exchange, partition, change the character of, or abandon an estate
asset;

(8) Make ordinary or extraordinary repairs or alterations in buildings or
other structures, to demolish any improvements, to raze existing or erect new
party walls or buildings;

(9) Subdivide, develop, or dedicate land to public use; to make or obtain
the vacation of plats and adjust boundaries; to adjust differences in valuation
on exchange or to partition by giving or receiving considerations; and to
dedicate easements to public use without consideration;

(10) Enter for any purpose into a lease as lessor or lessee with or without
option to purchase or renew for a term within or extending beyond the term
of the conservatorship;

(11) Enter into a lease or arrangement for exploration and removal of
minerals or other natural resources or enter into a pooling or unitization
agreement;

~(12) Grant an option involving disposition of an estate asset, to take an
option for the acquisition of any asset;

(13) Vote a security, in person or by general or limited proxy;

(14) Pay calls, assessments, and any other sums chargeable or accruing
against or on account of securities;

(15) Sell or exercise stock subscription or conversion rights; to consent,
directly or through a committee or other agent, to the reorganization, con-
solidation, merger, dissolution, or liquidation of a corporation or other
business enterprise;

(16) Hold a security in the name of a nominee or in other form without
disclosure of the conservatorship so that title to the security may pass by
delivery, but the conservator is liable for any act of the nominee in connec-
tion with the stock so held; :

(17) Insure the assets of the estate against damage or loss, and the con-
servator against liability with respect to third persons;

(18) Borrow money to be repaid from estate assets or otherwise; to ad-
vance money for the protection of the estate or the protected person, and
for all expenses, losses, and liability sustained in the administration of the
estate or because of the holding or ownership of any estate assets and the
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conservator has a lien on the estate as against the protected person for
advances so made;

(19) Pay or contest any claim; to settle a claim by or against the estate
or the protected person by compromise, arbitration, or otherwise; and to
release, in whole or in part, any claim belonging to the estate to the extent
that the claim is uncollectible;

(20) Pay taxes, assessments, compensation of the conservator, and other
expenses incurred in the collection, care, administration and protection of the
estate;

(21) Allocate items of income or expense to either estate income or princi-
pal, as provided by law, including creation of reserves out of income for de-
preciation, obsolescence, or amortization, or for depletion in mineral or timber
properties;

(22) Pay any sum distributable to a protected person or his dependent
without liability to the conservator, by paying the sum to the distributee or by
paying the sum for the use of the distributee either to his guardian or if none,
to a relative or other person with custody of his person;

(23) Employ persons, including attorneys, auditors, investment advisors,
or agents, even though they are associated with the conservator to advise or
assist him in the performance of his administrative duties; to act upon their
recommendation without independent investigation; and instead of acting
personally, to employ one or more agents to perform any act of administra-
tion, whether or not discretionary;

(24) Prosecute or defend actions, claims or proceedings in any jurisdiction
for the protection of estate assets and of the conservator in the performance
of his duties; and

(25) Execute and deliver all instruments which will accomplish or facili-
tate the exercise of the powers vested in the conservator.

§ 5-425. Distributive duties and powers of conservator

(a) A conservator may expend or distribute income or principal of the
estate without court authorization or confirmation for the support, educa-
tion, care or benefit of the protected person and his dependents in accord-
ance with the following principles:

(1) The conservator is to consider recommendations relating to the
appropriate standard of support, education and benefit for the protected
person made by a parent or guardian, if any. He may not be surcharged
for sums paid to persons or organizations actually furnishing support, edu-
cation or care to the protected person pursuant to the recommendations of
a parent or guard1an of the protected person unless he knows that the
parent or guardian is deriving personal financial benefit therefrom, includ-
ing relief from any personal duty of support, or unless the recommenda-
tions are clearly not in the best interests of the protected person,
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(2) The conservator is to expend or distribute sums reasonably necessary
for the support, education, care or benefit of the protected person with due
regard to (i) the size of the estate, the probable duration of the conserva-
torship and the likelihood that the protected person, at some future time,
may be fully able to manage his affairs and the estate which has been con-
served for him; (ii) the accustomed standard of living of the protected
person and members of his household; (iii) other funds or sources used for
the support of the protected person.

(3) The congervator may expend funds of the estate for the support of
persons legally dependent on the protected person and others who are mem-
bers of the protected person’s household who are unable to support them-
selves, and who are in need of support.

(4) Funds expended under this subsection may be paid by the conserva.
tor to any person, including the protected person to reimburse for expendi-
tures which the conservator might have made, or in advance for services to
be rendered to the protected person when it is reasonable to expect that
they will be performed and where advance payments are customary or
reasonably necessary under the circumstances.

(b) If the estate is ample to provide for the purposes implicit in the dis-
tributions authorized by the preceding subsections, a conservator for a pro-
tected person other than a minor has power to make gifts to charity and
other objects as the protected person might have been expected to make, in
amounts which do not exceed in total for any year 209, of the income from
the estate.

(c) When a minor who has not been adjudged disabled under section
5-4o1, paragraph (2) attains his maJorlty, his conservator, after meeting all
prior claims and expenses of administration, shall pay over and distribute all
funds and properties to the former protected person as soon as possible,

(d) When the conservator is satisfied that a protected person’s disability,
other than minority, has ceased, the conservator, after meeting all prior
claims and expenses of administration, shall pay over and distribute all
funds and properties to the former protected person as soon as possible,

(e) If a protected person dies, the conservator shall deliver to the court
for safekeeping any will of the deceased protected person which may have
come into his possession, inform the executor or a beneficiary named therein
that he has done so, and retain the estate for delivery to a duly appointed per-
sonal representative of the decedent or other persons entitled thereto. If after
40 days from the death of the protected person no other person has been
appointed personal representative and no application or petition for appoint-
ment is before the court, the conservator may apply to exercise the powers
and duties of a personal representative so that he may proceed to administer
and distribute the decedent’s estate without additional or further appoint-
ment, Upon application for an order granting the powers of a personal
representative to a conservator, after notice to any person demanding notice
under section 3-z04 and to any person nominated executor in any will of
which the applicant is aware, the court may order the conferral of the
power upon determining that there is no objection, and endorse the letters
of the conservator to note that the formerly protected person is deceased and
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that the conservator has acquired all of the powers and duties of a personal
representative, The making and entry of an order under this section shall
have the effect of an order of appointment of a personal representative as
provided in section 3-308 and Parts 6 through 1o of Article III except that
estate in the name of the conservator, after administration, may be distrib-
uted to the decedent’s successors without prior retransfer to the conservator
as personal representative.

§ 5-426. Enlargement or limitation of powers of conservator

Subject to the restrictions in section 5-408, paragraph (4), the court may
confer on a conservator at the time of appointment or later, in addition to the
powers conferred on him by sections 5-424 and 5-425, any power which the
court itself could exercise under sections 5-408, paragraph (2) and 5-408, para-
graph (3). The court may, at the time of appointment or later, limit the
powers of a conservator otherwise conferred by sections 5-424 and 5-423, or
previously conferred by the court, and may at any time relieve him of any
limitation. If the court limits any power conferred on the conservator by
section 5-424 or section 5-425, the limitation shall be endorsed upon his
letters of appointment.

§ 5-427. Preservation of estate plan

In investing the estate, and in selecting assets of the estate for distribution
under section 5-425, subsections (a) and (b), in utilizing powers of revoca-
tion or withdrawal available for the support of the .protected person, and
exercisable by the conservator or the court, the conservator and the court
should take into account any known estate plan of the protected person, in-
cluding his will, any revocable trust of which he is settlor, and any contract,
transfer or joint ownership arrangement with provisions for payment or
transfer of benefits or interests at his death to another or others which he may
have originated. The conservator may examine the will of the protected
person.

§ 5-428. Claims against protected person; enforcement

(a) A conservator must pay from the estate all just claims.against the
estate and against the protected person arising before or after the conserv-
atorship upon their presentation and allowance. A claim may be presented by
either of the following methods: (1) the claimant may deliver or mail to the
conservator a written statement of the claim indicating its basis, the name
and address of the claimant and the amount claimed; (2) the claimant may
file a written statement of the claim, in the form prescribed by rule, with the
clerk of court and deliver or mail a copy of the statement to the conservator.
A claim is deemed presented on the first to occur of receipt of the written
statement of claim by the conservator, or the filing of the claim with the
court. A presented claim is allowed if it is not disallowed by written. state-
ment mailed by the conservator to the claimant within 60 days after its
presentation. The presentation of a claim tolls any statute of limitation relat-
ing to the claim until thirty days after its disallowance.

(b) A claimant whose claim has not been paid may petition the court for
determination of his claim at any time before it is barred by the applicable
statute of limitation, and, upon due proof, procure an.order for its allowance
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and payment from the estate. If a proceeding is pending against a protected
person at the time of appointment of a conservator or is initiated against
the protected person thereafter, the moving party must give notice of the
proceeding to the conservator if the outcome is to constitute a claim against
the estate.

(c) 1If it appears that the estate in conservatorship is likely to be ex-
hausted before all existing claims are paid, preference is to be given to prior
claims for the care, maintenance and education of the protected person or his
dependents and existing claims for expenses of administration,

§ 5-429. Individual liability of conservator

(a) TUnless otherwise provided in the contract, a conservator is not indi-
vidually liable on a contract properly entered into in his fiduciary capacity
in the course of administration of the estate unless he fails to reveal his rep-
resentative capacity and identify the estate in the contract.

(b) The conservator is individually liable for obligations arising from
ownership or control of property of the estate or for torts committed in the
course of administration of the estate only if he is personally at fault,

(¢) Claims based on contracts entered into by a conservator in his fidu-
ciary capacity, on obligations arising from ownership or control of the estate,
or on torts committed in the course of administration of the estate may be
asserted against the estate by proceeding against the conservator in his
fiduciary capacity, whether or not the conservator is individually liable there-
for.

(d)  Any question of liability between the estate and the conservator indi-
vidually may be determined in a proceeding for accounting, surcharge, or
indemnification, or other appropriate proceeding or action,

§ 5-430. Termination of proceeding

The protected person, his personal representative, the conservator or any
other interested person may petition the court to terminate the conservator-
ship. A protected person seeking termination is entitled to the same rights
and procedures as in an original proceeding for a protective order. The
court, upon determining after notice and hearing that the minority or dis-
ability of the protected person has ceased, may terminate the conservatorship.
Upon termination, title to assets of the estate passes to the former protected
person or to his successors subject to provision in the order for expenses of
administration or to conveyances from the conservator to the former pro-
tected persons or his successors, to evidence the transfer.

§ 5-431. Payment of debt and delivery of property to foreign conservator
without local proceedings

Any person indebted to a protected person, or having possession of prop-
erty or of an instrument evidencing a debt, stock, or chose in action belong-
ing to a protected person may pay or deliver to a conservator, guardian of
the estate or other like fiduciary appointed by a court of the state of resi-
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dence of the protected person, upon being presented with proof of his ap-
pointment and an affidavit made by him or on his behalf stating:

(1) That no protective proceeding relating to the protected person is
pending in this State; and

(2) That the foreign conservator is entitled to payment or to receive
delivery,

If the person to whom the affidavit is presented is not aware of any protec-
tive proceeding pending in this State, payment or delivery in response to the
demand and affidavit discharges the debtor or possessor.

§ 5-432. Foreign conservator; proof of authority; bond; powers

If no local conservator has been appointed and no petition in a protective
proceeding is pending in this State, a domiciliary foreign conservator may
file with a court in this State in a county in which property belonging to
the protected person is located, authenticated copies of his appointmerit and
of any official bond he has given. Thereafter, he may exercise as to assets
in this State all powers of a local conservator and may maintain actions and
proceedings in this State subject to any conditions imposed upon nonresident
parties generally.

PART ;
POWERS OF ATTORNEY

§ 5-501. When power of attorney not affected by disability

Whenever a principal designates another his attorney in fact or agent by a
power of attorney in writing and the writing contains the words “This power
of attorney shall not be affected by disability of the principal,” or “This
power of attorney shall become effective upon the disability of the principal,”
or similar words showing the intent of the principal that the authority con-
ferred shall be exercisable notwithstanding his disability, the authority of the
attorney in fact or agent is exercisable by him as provided in the power on
behalf of the principal notwithstanding later disability or incapacity of the
principal at law or later uncertainty as to whether the principal is dead or
alive. All acts done by the attorney in fact or agent pursuant to the power
during any period of disability or incompetence or uncertainty as to whether
the principal is dead or alive have the same effect and inure to the benefit of
and bind the principal or his heirs, devisees and personal representative as if
the principal were alive, competent and not disabled. If a conservator
thereafter is appointed for the principal, the attorney in fact or agent, during
the continuance of the appointment, shall account to the conservator rather
than the principal. The conservator has the same power the principal would
have had if he were not disabled or incompetent to revoke, suspend, or
terminate all or any part of the power of attorney or agency.

§ 5-502. Other powers of attorney not revoked until notice of
death or disability

(a) The death, disability, or incompetence of any principal who has
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executed a power of attorney in writing other than a power as described by
section 5-501, does not revoke or terminate the agency as to the attorney in
fact, agent or other person who, without actual knowledge of the death, dis-
ability, or incompetence of the principal, acts in good faith under the power
of attorney or agency. Any action so taken, unless otherwise invalid or unen-
forceable, binds the principal and his heirs, devisees, and personal repre-
sentatives. -

(b) An affidavit, executed by the attorney in fact or agent stating that he
did not have, at the time of doing an act pursuant to the power of attorney,
actual knowledge of the revocation or termination of the power of attorney
by death, disability or incompetence, is, in the absence of fraud, conclusive
proof of the nonrevocation or nontermination of the pwer at that time. If the
exercise of the power requires execution and delivery of any instrument which
is recordable, the affidavit when authenticated for record is likewise record-
able.

(c) This section shall not be construed to alter or affect any provision for
revocation or termination contained in the power of attorney.

PART 6
PUBLIC GUARDIAN AND CONSERVATOR
§ 5-601. Public guardians and conservators; general

(a) In any case in which a guardian or conservator may be appointed by
the court under this Article, the court may appoint a public guardian or con-
servator as provided in this Part for persons who are mentally retarded and
for incapacitated persons as defined in section 5-101, paragraph (1), who are
in need of protective services.

(b) The Bureau of Mental Retardation shall act as the public guardian or
conservator for mentally retarded persons, and the Department of Human
Services shall act as the public guardian or conservator for other incapaci-
tated persons in need of protective services.

(c) Except as otherwise provided in this Part, the appointment, termina-
tion, rights and duties, and other provisions for guardians and conservators
in this Article shall apply to public guardians and conservators.

§ 5-60z, Priority of private guardian or conservator

No public guardian or conservator shall be appointed if the court determines
that a suitable private guardian or conservator is available and willing to
assume responsibilities for such service.

§ 5-603. Exclusiveness of public guardian or conservator

When the court has appointed a public guardian or conservator under this
Part, no other guardian or conservator, as the case may be, shall be appointed
for the same ward or protected person during the continuation of the public
guardianship or public conservatorship.
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§ 5-604. Nomination of public guardian or conservator

(a) Any person who is eligible to petition for appointment of a guardian
under section 5-303, subsection (a), including the commissioner of any state
department, the head of any state institution, the overseers of the poor, and
the welfare director or health officer of any municipality may nominate the
public guardian.

(b) Any person who is eligible to petition for appointment of a conserva-
tor under section 5-404, subsection (a), including the commissioner of any
state department, the head of any state institution, the overseer of the poor,
and the welfare director or health officer of any municipality may nominate
the public conservator.

(¢) Except as supplemented by section 5-605, the proceedings for deter-
mining the appointment of a public guardian or conservator shall be governed
by the provisions of this Article for the appointment of guardians and con-
servators generally.

§ 5-605. Acceptance by public guardian or conservator ; plan

Prior to the appointment of a public guardian or conservator, the appro-
priate agency nominated shall accept or reject the nomination in writing
within 30 days of its receipt of notification that it has been nominated, and if
the nomination is accepted shall file a detailed plan which, where relevant,

shall include but not be limited to the type of proposed living arrangement
for the ward, how the ward’s financial needs will be met, how the ward’s
medical and other remedial needs will be met, how the ward’s social needs
will be met, and a plan for the ward’s continuing contact with relatives and
friends, as well as a plan for the management of the ward’s or protected
person’s estate in the case of a public conservatorship.

§ 5-606. Officials authorized to act as public guardian or conservator

(a) When the Bureau of Mental Retardation is appointed public guardian
or conservator of a mentally retarded person, the authority of the public
guardian or conservator shall be exercised by the Director of the Bureau of
Mental Retardation, whose office is established by Title 34, section 2612, and
by any persons duly delegated by him to exercise such authority.

(b) When the Department of Human Services is appointed public guard-
ian or conservator of an incapacitated person, the authority of the public
guardian or conservator shall be exercised by the Commissioner of Human
Services and by any persons duly delegated by him to exercise such authority.

(c) Persons duly delegated by the officials authorized to act under sub-
sections (a) and (b) may include a staff of competent social workers, or com-
petent social workers assigned to the public guardian or conservator by the
Department of Mental Health and Corrections, In the event that the delega-
tion is to an individual, such individual shall be qualified therefor by reason
of education or experience, or both, in administering to the needs of the indi-
vidual or individuals over whom he is to exercise adminstrative or supervisory
authority under the public guardian.
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§ 5-607. Duties and powers of a public guardian or conservator

A public guardian or conservator has the same powers, rights and duties
respecting his ward or the protected person as provided for guardians and
conservators by the other parts of this Article except as otherwise specifically
provided in this Part, including the following particular provisions:

(1) 1If a public guardian places his ward in any facility described in Title
22, sections 5 and 1811, such placement shall be made only if the facility
is duly licensed. In the event that the license of any such facility is sus-
pended or revoked, the public guardian having any ward placed therein shall
remove such ward and effect an appropriate placement of the ward as soon
as practicable after knowledge of the suspension or revocation of the license,

(2) The public guardian or conservator at least annually, and at any time
when ordered by the court, shall review the case of every person for whom
the public guardian or conservator is acting under this Part. A report of
each review shall be filed with the court. Each review shall contain an
examination and evaluation of the plan for the ward or protected person
and recommendations for a modification thereof, as deemed appropriate or
necessary.

(3) The public guardian or conservator shall keep books of account or
other records showing separately the principal amount received, increments
thereto and disbursements therefrom for the benefit of the ward or pro-
tected person, and such other records as are appropriate for the particular
situation, together with the name of the ward or protected person, the
source from which the money was received and the purpose for which the
money was expended.

(4) The public guardian, in the absence of available next of kin, may
authorize the performance of an autopsy upon the body of the deceased
ward. The public guardian, in the absence of available next of kin, or in
the event that next of kin refuses to assume responsibility therefor, shall
cause any deceased ward to be suitably buried and shall have authority to
expend funds of the ward for that purpose, and in the event the ward is
without funds at the time of death, the public guardian shall cause him to
be suitably buried at public expense, as in the case of the burial of any other
deceased indigent person.

§ 5-608. Determination of need for guardianship of mentally retarded
persons in institutions and residence facilities

Whenever a mentally retarded minor has been admitted to the Pineland
Center or to any other state-operated institution or residence facility for the
mentally retarded, and has not been discharged therefrom, the head thereof
shall, within 6 months prior to the 18th birthday of such mentally retarded
person, cause him to be examined to ascertain whether such person will, by
reason of mental retardation, be in need of guardianship on attainment of his
majority. If, in the opinion of the examiner such need will exist, the institu-
tional or residence facility head may advise in writing the parent, next of kin,
or guardian of such minor of the need to institute proceedings for appoint-
ment of a guardian. In the event no guardian has been appointed, or no
guardianship proceedings are pending when such minor has attained age 18,
or the institutional or residence facility head shall have determined that nomi-
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nation of the public guardian is advisable in lieu of petition for guardianship
by any of such persons, such institutional or residence facility head shall nomi-
nate the public guardian to serve as guardian of such mentally retarded
person,

Prior to release of any mentally retarded person from the Pineland Center,
or from any other state-operated institution or residence facility for the men-
tally retarded, the head thereof shall cause such person to be examined to
ascertain whether such person will, by reason of mental retardation, be in
need of guardianship upon release from such institution or residence facility,
and if in the opinion of such examiner such need will exist upon release, the
institutional or residence facility head may advise in writing the parent or
next of kin of such mentally retarded person of the need to institute proceed-
ings for appointment of a guardian. If neither the parent nor next of kin is
willing to institute proceedings for the appointment of a guardian for such
mentally retarded person, or the institutional or residence facility head shall
have determined that nomination of the public guardian is advisable in lieu
of petition for guardianship by any of such persons, the institutional or resi-
dence facility head shall, prior to the release of such mentally retarded
person, nominate the public guardian.

§ 5-609. No change in rights to services

The appointment of a public guardian or conservator in no way enlarges
or diminishes the ward’s or protected person’s right to services made avail-
able to all mentally retarded or incapacitated persons in the State except for
the provision of guardianship or conservatorship services as provided under
this Article.

§ 5-610. No change in powers and duties of agency heads and trustees

Nothing in this Article shall abrogate any other powers or duties vested by
law in the head of any public institution, or vested by the settlor of a trust in
the trustee thereof, for the benefit of any ward or protected person for whom
the public guardian or conservator is appointed.

§ 5-611. Bond

The public guardian or conservator shall not be required to file bonds in
individual guardianships or conservatorships, but shall give a surety bond
for the joint benefit of the wards or protected persons placed under the re-
sponsibility of the public guardian or conservator and the State of Maine,
with a surety company or companies authorized to do business within the
State, in an amount not less than the total value of all assets held by the
public guardian or conservator, which amount shall be computed at the end
of each state fiscal year and approved by the judge of the probate court for
Kennebec County. At no time shall the bond of each of the public guardians
or conservators be less than $500 respectively.

§ 5-612. Compensation
(a) The public guardian or conservator of a mentally retarded person

shall receive such reasonable amounts for its expenses as guardian or con-
servator as the probate court may allow. The amounts so allowed shall be
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allocated to a trust account from which may be drawn expenses for filing
fees, bond premiums, court costs and other expenses required in the adminis-
tration of the functions of the public guardian or conservator. No amounts
thus received shall inure to the benefit of any employee of the public guardian
or conservator. Any balance in the trust account at the end of a fiscal year
shall not lapse but shall be carried forward from year to year and used for the
purposes provided for in this subsection,

(b) The public guardian or conservator of an incapacitated person in need
of protective services shall not receive any compensation, profit or benefit
from a ward or protected person or from any other source for service as public
guardian or conservator. Any personal expenditures made on the ward’s or
protected person’s behalf by the public guardian or conservator shall, when
properly evidenced, be reimbursed out of the ward’s or protected person’s
estate, Claims for services rendered by state agencies shall be submitted to
the probate judge for approval before payment.

§ 5-613. Incapacitated persons; guardian ad litem costs

Whenever a guardian ad litem is appointed under the provisions of this
Code, for an allegedly incapacitated person in need of protective services for
whom appointment of the public guardian or conservator is sought under this
Part, the cost of the guardian ad litem shall be paid by the Department of
Human Services.

§ 5-614. Limited public guardianships

The provisions of section 5-105 apply to the appointment of public
guardians.

ARTICLE VI
NONPROBATE TRANSFERS
PART 1
MULTIPLE-PARTY ACCOUNTS

§ 6-101. Definitions
In this Part, unless the context otherwise requires:

(1) ‘“Account” means a contract of deposit of funds between a depositor
and a financial institution, and includes a checking account, savings account,
certificate of deposit, share account and other like arrangement;

(2) “Beneficiary” means a person named in a trust account as one for
whom a party to the account is named as trustee;

(3) “Financial institution” means any organization authorized to do busi-
ness under state or federal laws relating to financial institutions, including,

without limitation, banks and trust compames, savings banks, building and

loan associations, savings and loan companies or associations, and credit
unions;
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(4) “Joint account” means an account payable on request to one or more
of 2 or more parties whether or not mention is made of any right of survivor-
ship;

(3) A “multiple-party account” is any of the following types of account:
(i) a joint account, (ii) a P.O.D. account, or (iii) a trust account. It does not
include accounts established for deposit of funds of a partnership, joint ven-
ture, or other association for business purposes, or accounts controlled by one
or more persons as the duly authorized agent or trustee for a corporation,
unincorporated association, charitable or civic organization or a regular fidu-
ciary or trust account where the relationship is established other than by
deposit agreement;

(6) “Net contribution” of a party to a joint account as of any given time
is the sum of all deposits thereto made by or for him, less all withdrawals
made by or for him which have not been paid to or applied to the use of any
other party, plus a pro rata share of any interest or dividends included in the
current balance. The term includes, in addition, any proceeds of deposit life
insurance added to the account by reason of the death of the party whose net
contribution is in question;

(7) “Party” means a person who, by the terms of the account, has a pres-
ent right, subject to request, to payment from a multiple-party account. A
P.0.D. payee or beneficiary of a trust account is a party only after the account
becomes payable to him by reason of his surviving the original payee or
trustee. Unless the context otherwise requires, it includes a guardian, con-
servator, personal representative, or assignee, including an attaching creditor,
of a party. It also includes a person identified as a trustee of an account for
another whether or not a beneficiary is named, but it does not include any
named beneficiary unless he has a present right of withdrawal;

(8) “Payment” of sums on deposit includes withdrawal, payment on check
or other directive of a party, and any pledge of sums on deposit by a party
and any set-off, or reduction or other disposition of all or part of an account
pursuant to a pledge'

(9) “Proof of death” includes a death certificate or record or report which
is prima facie proof of death under section 1-107;

(10) “P.O.D. account” [“payable on death account”] means an account
payable on request to one person during lifetime and on his death to one or
more P.0.D. payees, or to one or more persons during their lifetimes and on
the death of all of them to one or more P.O.D. payees;

(1) “P.O.D. payee” [“payable on death payee”] means a person desig-
nated on a P.0.D. account as one to whom the account is payable on request
after the death of one or more persons;

(12) “Request” means a proper request for withdrawal, or a check or
order for payment, which complies with all conditions of the account, includ-
ing special requirements concerning necessary signatures and regulations of
the financial institution; but if the financial institution conditions withdrawal
or payment on advance notice, for purposes of this Part the request for with-
drawal or payment is treated as immediately effective and a notice of intent
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to withdraw is treated as a request for withdrawal ;

(13) “Sums on deposit” means the balance payable on a multiple-party
account including interest, dividends, and in addition any deposit life insur-
ance proceeds added to the account by reason of the death of a party;

(14) “Trust account” means an account in the name of one or more parties
as trustee for one or more beneficiaries where the relationship is established
by the form of the account and the deposit agreement with the financial in-
stitution and there is no subject of the trust other than the sums on deposit
in the account; it is not essential that payment to the beneficiary be men-
tioned in the deposit agreement. A trust account does not include a regular
trust account under a testamentary trust or a trust agreement which has
significance apart from the account, or a fiduciary account arising from a fidu-
ciary relation such as attorney-client;

(15) “Withdrawal” includes payment to a 3rd person pursuant to check or
other directive of a party.

§ 6-102. Ownership as between parties, and others; protection of
financial institutions

The provisions of sections 6-103 to 6-105 concerning beneficial ownership
as between parties, or as between parties and P.O.D. payees or beneficiaries
of multiple-party accounts, are relevant only to controversies between these
persons and their creditors and other successors, and have no bearing on
the power of withdrawal of these persons as determined by the terms of
account contracts. The provisions of sections 6-108 to 6-113 govern the lia-
bility of financial institutions who make payments. pursuant thereto, and their
set-off rights.

§ 6-103. Ownership during lifetime

(a) A joint account belongs, during the lifetime of all parties, to the parties
in proportion to the net contribution by each to the sums on deposit, unless
there is clear and convincing evidence of a different intent.

(b) A P.O.D. account belongs to the original payee during his lifetime
and not to the P.O.D. payee or payees; if 2 or more parties are named as
original payees, during their lifetimes rights as between them are governed
by subsection (a) of this section.

(c) Unless a contrary intent is manifested by the terms of the account or
the deposit agreement or there is other clear and convincing evidence of an
irrevocable trust, a trust account belongs beneficially to the trustee during
his lifetime, and if 2 or more parties are named as trustee on the account,
during their lifetimes beneficial rights as between them are governed by sub-
section (a) of this section. If there is an irrevocable trust, the account be-
longs beneficially to the beneficiary.

§ 6-104. Right of survivorship

(a) Sums remaining on deposit at the death of a party to a joint account
belong to the surviving party or parties as against the estate of the decedent
unless there is clear and convincing evidence of a different intention at the
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time the account is created. If there are 2 or more surviving parties, their
respective ownerships during lifetime shall be in proportion to their previous
ownership interests under section 6-103 augmented by an equal share for each
survivor of any interest the decedent may have owned in the account imme-
diately before his death; and the right of survivorship continues between the
surviving parties.

(b) If the accountis a P.O.D. account;

(1) On death of one of 2 or more original payees the rights to any sums
remaining on deposit are governed by subsection (a) ;

(2) On death of the sole original payee or of the survivor of 2 or more
original payees, any sums remaining on deposit belong to the P.O.D. payee
or payees in equal and undivided shares if surviving, or to the survivor of
them if one or more die before the original payee; if 2 or more P.O.D.
payees survive, there is no right of survivorship in the event of death of a
P.O.D. payee thereafter unless the terms of the account or deposit agree-
ment expressly provide for survivorship between them. ’

(c) 1If the account is a trust account:

(1) On death of one of 2 or more trustees, the rights to any sums remain-
ing on deposit are governed by subsection (a);

(2) On the death of the sole trustee or the survivor of 2 or more trustees,
any sums remaining on deposit belong to the person or persons named as
beneficiaries in equal and undivided shares, if surviving, or to the survivor
of them if one or more die before the trustee, unless there is clear and con-
vincing evidence of a contrary intent; if 2 or more beneficiaries survive,
there is no right of survivorship in event of death of any beneficiary there-
after unless the terms of the account or deposit agreement expressly pro-
vide for survivorship between them.

(d) In other cases, the death of any party to a multiple-party account has
no effect on beneficial ownership of the account other than to transfer the
rights of the decedent as part of his estate.

(e) A right of survivorship arising from the express terms of the account
or under this section, a beneficiary designation in a trust account, or a P.O.D,
payee designation, cannot be changed by will.

§ 6-105. Effect of written notice to financial institution

The provisions of section 6-104 as to rights of survivorship are determined
by the form of the account at the death of a party. This form may be altered
by written order given by a party to the financial institution to change the
form of the account or to stop or vary payment under the terms of the
account. The order or request must be signed by a party, received by the
financial institution during the party’s lifetime, and not countermanded by
other written order of the same party during his lifetime,

§ 6-106. Accounts and transfers nontestamentary
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Any transfers resulting from the application of section 6-104 are effective
by reason of the account contracts involved and this statute and are not to be
considered as testamentary or subject to Articles I through IV, except as
provided in sections 2-zo1 through 2-207, and except as a consequence of, and
to the extent directed by, section 6-107.

§ 6-107. Rights of creditors

No multiple-party account will be effective against an estate of a deceased
party to transfer to a survivor sums needed to pay debts, taxes, and expenses
of administration, including statutory allowances to the surviving spouse,
minor children and dependent children, if other assets of the estate are in-
sufficient. A surviving party, P.O.D. payee, or beneficiary who receives pay-
ment from a multiple-party account after the death of a deceased party shall
be liable to account to his personal representative for amounts the decedent
owned beneficially immediately before his death to the extent necessary to
discharge the claims and charges mentioned above remaining unpaid after
application of the decedent’s estate. No proceeding to assert this liability
shall be commenced later than 2 years following the death of the decedent.
Sums recovered by the personal representative shall be administered as part
of the decedent’s estate. This section shall not affect the right of a financial
institution to make payment on multiple-party accounts according to the
terms thereof, or make it liable to the estate of a deceased party unless before
payment the institution has been served with process in a proceeding by the
personal representative,

§ 6-108. Financial institution protection; payment on signature of one party

Financial institutions may enter into multiple-party accounts to the same
extent that they may enter into single-party accounts. Any multiple-party
account may be paid, on request, to any one or more of the parties. A
financial institution shall not be required to inquire as to the source of funds
received for deposit to a multiple-party account, or to inquire as to the pro-
posed application of any sum withdrawn from an account, for purposes of
establishing net contributions.

§ 6-109. Financial institution protection; payment after death or disability;
joint account

Any sums in a joint account may be paid, on request, to any party without
regard to whether any other party is incapacitated or deceased at the time
the payment is demanded; but payment may not be made to the personal
representative or heirs of a deceased party unless proofs of death are pre-
sented to the financial institution showing that the decedent was the last
surviving party or unless there is no right of survivorship under section 6-104.

§ 6-110. Financial institution protection; payment of P.O.D. account

Any P.O.D. account may be paid, on request, to any original party to the
account, Payment may be made, on request, to the P.O.D. payee or to the
personal representative or heirs of a deceased P.O.D. payee upon presentation
to the financial institution of proof of death showing that the P.O.D. payee
survived all persons named as original payees. Payment may be made to the
personal representative or heirs of a deceased original payee if proof of death
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is presented to the financial institution showing that his decedent was the
survivor of all other persons named on the account either as an original payee
or as P.O.D payee.

§ 6-111. Financial institution protection; payment of trust account

Any trust account may be paid, on request, to any trustee, Unless the
financial institution has received written notice that the beneficiary has a
vested interest not dependent upon his surviving the trustee, payment may be
made to the personal representative or heirs of a deceased trustee if proof of
death is presented to the financial institution showing that his decedent was
the survivor of all other persons named on the account either as trustee or
beneficiary. Payment may be made, on request, to the beneficiary upon pres-
entation to the financial institution of proof of death showing that the bene-
ficiary or beneficiaries survived all persons named as trustees.

§ 6-112, Financial institution protection; discharge

Payment made pursuant to Sections 6-108, 6-10g, 6-110 or 6-111 discharges
the financial institution from all claims for amounts so paid whether or not
the payment is consistent with the beneficial ownership of the account as
between parties, P.O.D. payees, or beneficiaries, or their successors. The
protection here given does not extend to payments made after a financial
institution has received written notice from any party able to request present
payment to the effect that withdrawals in accordance with the terms of the
account should not be permitted. Unless the notice is withdrawn by the
person giving it, the successor of any deceased party must concur in any
demand for withdrawal if the financial institution is to be protected under
this section. No other notice or any other information shown to have been
available to a financial institution shall affect its right to the protection
provided here. The protection here provided shall have no bearing on the
rights of parties in disputes between themselves or their successors con-
cerning the beneficial ownership of funds in, or withdrawn from, multiple-
party accounts. :

§ 6-113. Financial institution protection; set-off

Without qualifying any other statutory right to set-off or lien and subject
to any contractual provision, if a party to a multiple-party account is indebted
to a financial institution, the financial institution has a right to set-off against
the account in which the party has or had immediately before his death a
present right of withdrawal. The amount of the account subject to set-off is
that proportion to which the debtor is, or was immediately before his death,
beneficially entitled, and in the absence of proof of net contributions, to an
equal share with all parties having present rights of withdrawal,

PART 2
PROVISIONS RELATING TO EFFECT OF DEATH
§ 6-201. Provisions for payment or transfer at death

(a) Any of the following provisions in an insurance policy, contract of
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employment, bond, mortgage, promissory note, deposit agreement, pension
plan, trust agreement, conveyance or any other written instrument effective
a8 a contract, gift, conveyance, or trust is deemed to be nontestamentary,
and this Code does not invalidate the instrument or any provision:

(1) That money or other benefits theretofore due to, controlled or owned
by a decedent shall be paid after his death to a person designated by the
decedent in either the instrument or a separate writing, including a will,
executed at the same time as the instrument or subsequently;

(2) That any money due or to become due under the instrument shall
cease to be payable in event of the death of the promisee or the promlsor
before payment or demand or

(3) That any property which is the subject of the instrument shall pass
to a person designated by the decedent in either the instrument or a sepa-
rate writing, including a will, executed at the same time as the instrument
or subsequently.

) Nothing in this section limits the rights of creditors under other laws
of this State. ,

ARTICLE VII

TRUST ADMINISTRATION
PART 1
TRUST REGISTRATION
§ 7-101. Registration of trusts |

The trustee of a trust having its principal place of administration in this
State may register the trust in the court of this State at the principal place
of administration. Unless otherwise designated in the trust instrument, the
principal place of administration of a trust is the trustee’s usual place of busi-
ness where the records pertaining to the trust are kept, or at the trustee’s
residence if he has no such place of business. In the case of cotrustees, the
principal place of administration, if not otherwise designated in the trust
instrument, is (1) the usual place of business of the corporate trustee if
there is but one corporate cotrustee, or (2) the usual place of business or
residence of the individual trustee who is a professional fiduciary if there is
but one such person and no corporate cotrustee, and otherwise (3) the usual
place of business or residence of any of the cotrustees as agreed upon by
them. The right to register under this Part does not apply to the trustee
of a trust if registration would be inconsistent with the retained jurisdiction
of a foreign court from which the trustee cannot obtain release.

§ 7-102. Registration procedures

Registration shall be accomphshed by filing a statement indicating the
name and address of the trustee in which it acknowledges the trusteeship.
The statement shall indicate whether the trust has been registered elsewhere.
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The statement shall identify the trust: (1) in the case of a testamentary trust,
by the name of the testator and the date and place of domiciliary probate;
(2) in the case of a written inter vivos trust, by the name of each settlor and
the original trustee and the date of the trust instrument; or (3) in the case of
an oral trust, by information identifying the settlor or other source of funds
and describing the time and manner of the trust’s creation and the terms of the
trust, including the subject matter, beneficiaries and time of performance.
If a trust has been registered elsewhere, registration in this State is in-
effecttve until the earlier registration is released by order of the court where
prior registration occurred, or an instrument executed by the trustee and
all beneficiaries, filed with the registration in this State.

§ 7-103. Effect of registration

(a) By registering a trust, or accepting the trusteeship of a registered
trust, the trustee submits personally to the jurisdiction of the court in any
proceeding under section 7-201 relating to the trust that may be initiated
by any interested person while the trust remains registered. Notice of any
proceeding shall be delivered to the trustee, or mailed to him by ordinary
first class mail at his address as listed in the registration or as thereafter re-
ported to the court and to his address as then known to the petitioner.

(b) All beneficiaries of a trust properly registered in this State are sub-
ject to the jurisdiction of the court of registration to the fullest extent per-
mitted by the United States Constitution for purposes of proceedings under
section 7-201, provided notice is given pursuant to the rules promulgated by
the Supreme Judicial Court under section 1-401. ‘

§ #-104. Principal place of administration; jurisdiction

(a) By accepting the trusteeship of a trust of which the principal place
of administration is in this State, or by moving the principal place of adminis-
tration of a trust to this State, the trustee submits personally to the juris-
diction of the court in any proceeding under section 7-201 relating to the trust
that may be initiated by any interested person while the principal place of
administration is located in this State.

(b) All beneficiaries of a trust of which the principal place of administra-
tion is in this State are subject to the jurisdiction of the court to the fullest
extent permitted by the United States Constitution for purposes of proceed-
ings under section 7-201, provided notice is given pursuant to the rules pro-
mulgated by the Supreme Judicial Court under section 1-401.

§ v#-105. Registration, qualification of foreign trustee

A foreign corporate trustee is required to qualify as a foreign corporation
doing business in this State if it maintains the principal place of administra-
tion of any trust within the State. A foreign cotrustee is not required to
qualify in this State solely because its cotrustee maintains the principal place
of administration in this State. Unless otherwise doing business in this State,
local qualification by a foreign trustee, corporate or individual, is not required
in order for the trustee to receive distribution from a local estate or to hold,
invest in, manage or acquire property located in this State, or maintain liti-
gation. Nothing in this section affects a determination of what other acts
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require qualification as doing business in this State.
PART 2
JURISDICTION OF COURT CONCERNING TRUSTS

§ 7-201. Court; jurisdiction over trusts

(a) The court has jurisdiction concurrent with the Superior Court of
proceedings initiated by interested parties concerning the internal affairs of
trusts. Proceedings which may be maintained under this section are those
concerning the administration and distribution of trusts, the declaration of
rights and the determination of other matters involving trustees and bene-
ficiaries of trusts, These include, but are not limited to, proceedings to:

(1) Appoint or remove a trustee including a successor trustee, and to
vest property held in trust by a trustee in a successor trustee;

(2z) Review trustees’ fees and to review and settle interim or final
accounts;

(3) Ascertain beneficiaries, determine any question arising in the adminis-
tration or distribution of any trust including questions of construction of
trust instruments, to instruct trustees, and determine the existence or non-
existence of any immunity, power, privilege, duty or right; and

(4) Release registration of a trust.

(b) Neither registration of a trust nor a proceeding under this section
result in continuing supervisory proceedings. The management and distribu-
tion of a trust estate, submission of accounts and reports to beneficiaries, pay-
ment of trustee’s fees and other obligations of a trust, acceptance and change
of trusteeship, and other aspects of the administration of a trust shall proceed
expeditiously consistent with the terms of the trust, free of judicial interven-
tion and without order, approval or other action of any court, subject to the
jurisdiction of the court as invoked by interested parties or as otherwise exer-
cised as provided by law.

§ 7-202. Trust proceedings; venue

Venue for proceedings under section 7-201 involving registered trusts is in
the place of registration. Venue for proceedings under section 7-zo1 involv-
ing trusts not registered in this State is in any place where the trust properly
could have been registered, and otherwise by the rules of civil procedure.

§ 7-203. Trust proceedings; dismissal of matters relating to foreign trusts

The court will not, over the objection of a party, entertain proceedings
under section 7-zo1 involving a trust registered or having its principal place
of administration in another state, unless (1) when all appropriate parties
could not be bound by litigation in the courts of the state where the trust is
registered or has its principal place of administration or (2) when the inter-
ests of justice otherwise would seriously be impaired. The court may con-
dition a stay or dismissal of a proceeding under this section on the consent
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of any party to jurisdiction of the state in which the trust is registered or
has its principal place of business, or the court may grant a continuance or
enter any other appropriate order.

§ 7-204. Court; concurrent jurisdiction of litigation involving trusts and
3rd parties

The court of the place in which the trust is registered has concurrent
jurisdiction with other courts of this state of actions and proceedings to deter-
mine the existence or nonexistence of trusts created other than by will, of
actions by or against creditors or debtors of trusts, and of other actions and
proceedings involving trustees and 3rd parties. Venue is determined by the
rules generally applicable to civil actions.

§ 7-205. Proceedings for review of employment of agents and review of
compensation of trustee and employees of trust

On petition of an interested person, after notice to all interested persons,
the court may review the propriety of employment of any person by a trustee
including any attorney, auditor, investment advisor or other specialized
agent or assistant, and the reasonableness of the compensation of any person
so employed, and the reasonableness of the compensation determined by the
trustee for his own services. Any person who has received excessive com-
pensation from a trust may be ordered to make appropriate refunds. The
factors set forth in section 3-721, subsection (b) should be considered as
guides in determining the reasonableness of fees under this section,

§ 7-206. Trust proceedings; initiation by notice; necessary parties

Proceedings under section y-zo1r are initiated by filing a petition in the
court and giving notice pursuant to section 1-401 to interested parties. The
court may order notification of additional persons. A decree is valid as to
all who are given notice of the proceeding though fewer than all interested
parties are notified.

PART 3
DUTIES AND LIABILITIES OF TRUSTEES
§ 7-3or. General duties not limited

Except as specifically provided, the general duty of the trustee to adminis-
ter a trust expeditiously for the benefit of the beneficiaries is not altered
by this Code.

§ 7-302. Trustee’s standard of care and performance; fiduciary investments
authorized

(a) Except as otherwise provided by the terms of the trust, the trustee
shall observe the standards in dealing with the trust, assets that would
be observed by a prudent person dealing with the property of another,
and if the trustee has special skills or is named trustee on the basis of
representations of special skills or expertise, he is under a duty to use
those skills,
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(b) Within the limitation of the standard set forth in subsection (a), and
subject to the provisions of any instrument under which a trustee holds
his office, a trustee may retain property properly acquired, without limitation
as to time and without regard to its suitability for original purchase, and is
authorized to acquire and retain any kind of property or investment which
would be acquired or retained by a prudent person under the standard set
forth in subsection (a). The terms “legal investment” or “authorized invest-
ment” or words of similar import used in any instrument under which a
trustee holds his office, shall be construed to mean any investment which is
permitted by the terms of this sectlon, unless otherwise more specifically
defined within the instrument.. .

§ 7-303. Duty to inform and acccunt to beneficiaries

The trustee shall keep the beneficiaries of the trust reasonably informed of
the trust and its administration. In addition:

(a) Within 30 days after his acceptance of the trust, the trustee shall
inform in writing the current beneficiaries and if possible, one or more per-
sons who under section 1-403 may represent beneficiaries with future inter-
ests, of the court, if any, in which the trust is registered and of his name
and address; except that this subsection shall not apply to the trustee of
any receptacle trust until such tlme as it becomes more than minimally
funded.

(b) Upon reasonable request, the trustee shall provide the beneficiary
with a copy of the terms of the trust which describe or affect his interest
and with relevant information about the assets of the trust and the particu-
lars relating to the administration.

(¢) Upon reasonable request, a beneficiary is entitled to a statement of the
accounts of the trust annually and on termination of the trust or change of
the trustee.

§ 7-304. Duty to provide bond

A trustee need not provide bond to secure performance of his duties unless
required by the terms of the trust, reasonably requested by a beneficiary or
found by the court to be necessary to protect the interests of the beneficiaries
who are not able to protect themselves and whose interests otherwise are not
adequately represented. On petition of the trustee or other interested person
the court may excuse a requirement of bond, change the amount of the bond,
release the surety, or permit the substitution of another bond with the same or
different sureties. If bond is required, it shall be filed in the court of regis-
tration or other appropriate court in amounts and with sureties and liabilities
as provided in sections 3-604 and 3-606 relating to bonds of personal repre-
sentatives.

§ 7-305. Trustee’s duties; appropriate place of administration; deviation

A trustee is under a continuing duty to administer the trust at a place
appropriate to the purposes of the trust and to its sound, efficient manage-
ment. If the principal place of administration becomes inappropriate for any
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reason, the court may enter any order furthering efficient administration and
the interests of beneficiaries, including, if appropriate, release of registration,
removal of the trustee and appointment of a trustee in another state. Trust
provisions relating to the place of administration and to changes in the
place of administration or of trustee control unless compliance would be
contrary to efficient administration or the purposes of the trust. Views of
adult beneficiaries shall be given weight in determining the suitability of
the trustee and the place of administration.

§ 7-306. Personal liability of trustee to 3rd parties

(@) Unless otherwise provided in the contract, a trustee is not personally
liable on contracts properly entered into in his fiduciary capacity in the course
of administration of the trust estate unless he fails to reveal his representative
capacity and identify the trust estate in the contract.

(b) A trustee is personally liable for obligations arising from ownership
or contro] of property of the trust estate or for torts committed in the course
of administration of the trust estate only if he is personally at fault.

(¢) Claims based on contracts entered into by a trustee in his fiduciary
capacity, on obligations arising from ownership or control of the trust estate,
or on torts committed in the course of trust administration may be asserted
against the trust estate by proceeding against the trustee in his fiduciary
capacity, whether or not the trustee is personally liable therefor.

(d) The question of liability as between the trust estate and the trustee
individually may be determined in a proceeding for accounting, surcharge
or indemnification or other appropriate proceeding,

§ 7-307. Limitations on proceedings against trustees after final account

Unless previously barred by adjudication, consent or limitation, any claim
against a trustee for breach of trust is barred as to any beneficiary who has
received a final account or other statement fully disclosing the matter and
showing termination of the trust relationship between the trustee and the
beneficiary unless a proceeding to assert the claim is commenced within 6
months after receipt of the final account or statement. In any event and not-
withstanding lack of full disclosure a trustee who has issued a final account
or statement received by the beneficiary and has informed the beneficiary of
the location and availability of records for his examination is protected after
3 years. A beneficiary is deemed to have received a final account or state-
ment if, being an adult, it is received by him personally or if, being a minor or
disabled person, it is received by his representative as described in section
1-403, paragraphs (1) and (2).

PART 4
POWERS OF TRUSTEES

§ 7-401. Powers of trustee conferred by trust or by law

(a) The trustee has all powers conferred upon him by the provisions of
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this Part unless otherwise provided in the trust instrument.

(b) An instrument which is not a trust under section 1-201, paragraph
(45) may incorporate any section or subsection of this Part by reference.

§ 7-402. Powers of trustees conferred by this Part

(a) From the time of the creation of the trust until final distribution of
the assets of the trust, a trustee has the power to perform, without court
authorization, every act which a prudent person would perform for the pur-
poses of the trust including but not limited to the powers specified in sub-
section (c).

(b) In the exercise of his powers including the powers granted in this
Part, a trustee has a duty to act with due regard to his obligation as a fi-
duciary, according to the standard set forth in section 7-30z.

(c) A trustee has the power, subject to subsections (a) and (b):

(1) To collect, hold, and retain trust assets received from a trustor until,
in the judgment of the trustee, disposition of the assets should be made;
and the assets may be retained even though they include an asset in
which the trustee is personally interested;

(2) To receive additions to the assets of the trust;

(3) To continue or participate in the operation of any business or other
enterprise, and to effect incorporation, dissolution, or other change in the
form of the organization of the business or enterprise;

(4) To acquire an undivided interest in a trust asset in which the trustee,
in any trust capacity, holds an undivided interest ;

(5) To invest and reinvest trust assets in accordance with the provisions
of the trust or as provided by law;

(6) To deposit trust funds in a bank, including a bank operated by the
trustee;

(7) To acquire or dispose of an asset, for cash or on credit, at public
or private sale; and to manage, develop, improve, exchange, partition,
change the character of, or abandon a trust asset or any interest therein;
and to encumber, mortgage, or pledge a trust asset for a term within or
extending beyond the term of the trust, in connection with the exercise
of any power vested in the trustee;

(8) To make ordinary or extraordinary repairs or alterations in buildings
or other structures, to demolish any improvements, to raze existing or
erect new party walls or buildings;

(9) To subdivide, develop, or dedicate land to public use; or to make
or obtain the vacation of plats and adjust boundaries; or to adjust differ-
ences in valuation on exchange or partition by giving or receiving consid-
eration; or to dedicate easements to public use without consideration;
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(10) To enter for any purpose into a lease as lessor or lessee with or
without option to purchase or renew for a term within or extending be-
yond the term of the trust;

(11) To enter into a lease or arrangement for exploration and removal
of minerals or other natural resources or enter into a pooling or unitization
agreement; ‘

(12) To grant an option involving disposition of a trust asset, or to take
an option for the acquisition of any asset;

(x3) To vote a security, in person or by general or limited proxy;

(14) To pay calls, assessments, and any other sums chargeable or accruing
against or on account of securities;

(15) To sell or exercise stock subscription or conversion rights; to con-
sent, directly or through a committee or other agent, to the reorgamzation,
consohdatlon merger, dissolution, or liquidation of a corporation or other
business enterprise;

(16) To hold a security in the name of a nominee or in other form without
disclosure of the trust, so that title to the security may pass by delivery, but
the trustee is liable for any act of the nominee in connection with the stock
so held;

(17) To insure the assets of the trust against damage or loss, and the
trustee against liability with respect to 3rd persons;

(18) To borrow money to be repaid from trust assets or otherwise; to
advance money for the protection of the trust, and for all expenses, losses,
and liabilities sustained in the administration of the trust or because of
the holding or ownership of any trust assets, for which advances with any
interest the trustee has a lien on the trust assets as against the beneficiary;

(19) To pay or contest any claim; to settle a claim by or against the trust
by compromise, arbitration, or otherwise; and to release, in whole or in
part, any claim belonging to the trust to the extent that the claim is un-
collectible;

(z0) To pay taxes, assessments, compensation of the trustee, and other
expenses incurred in the collection, care, administration, and protection of
the trust;

(21) To allocate items of income or expense to either trust income or
principal, as provided by law, including creation of reserves out of income
for depreciation, obsolescense, or amortization, or for depletion in mineral
or timber properties;

(22) To pay any sum distributable to a beneficiary under legal disability,
without liability to the trustee, by paying the sum to the beneficiary or by
paying the sum for the use of the beneficiary either to a legal representative
appointed by the court, or if none, to a relative;
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(23) To effect distribution of property and money in divided or undivided
interests and to adjust resulting differences in valuation;

(24) To employ persons, including attorneys, auditors, investment advis-
ors, or agents, even if they are associated with the trustee, to advise or
assist the trustee in the performance of his administrative duties; to act
without independent investigation upon their recommendations; and in-
stead of acting personally, to employ one or more agents to perform any
act of administration, whether or not discretionary;

(25) To prosecute or defend actions, claims, or proceedings for the pro-
tection of trust assets and of the trustee in the performance of his duties;

(26) To execute and deliver all instruments which will accomplish or
facilitate the exercise of the powers vested in the trustee.

§ 7-403. Trustee’s office not transferable

The trustee shall not transfer his office to another or delegate the entire
administration of the trust to a cotrustee or another.

§ 7-404. Power of court to permit deviation or to approve transactions
involving conflict of interest -

(a) This Code does not affect the power of a court of competent juris-
diction for cause shown and upon petition of the trustee or affected bene-
ficiary and upon appropriate notice to the affected parties to relieve a trustee
from any restrictions on his power that would otherwise be placed upon him
by the trust or by this Code.

(b) 1If the duty of the trustee and his individual interest or his interest
as trustee of another trust, conflict in the exercise of a trust power, the
power may be exercised only by court authorization, except as provided in
section 7-402, subsection (c), paragraphs (1), (4), (6), (18) and (24), upon
petition of the trustee. Under this section, personal profit or advantage to an
affiliated or subsidiary company or association is personal profit to any cor-
porate trustee.

§ 7-405. Powers exercisable by joint trustees; liability

(a) Any power vested in 3 or more trustees may be exercised by a
majority, but a trustee who has not joined in exercising a power is not liable
to the beneficiaries or to others for the consequences of the exercise; and a
dissenting trustee is not liable for the consequences of an act in which he
joins at the direction of the majority of the trustees, if he expressed his
dissent in writing to any of his cotrustees at or before the time of the joinder.

(b) If 2 or more trustees are appointed to perform a trust, and if any of
them is unable or refuses to accept the appointment, or, having accepted,
ceases to be a trustee, the surviving or remaining trustees shall perform the
trust and succeed to all the powers, duties, and discretionary authority given
to the trustees jointly.
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(c) This section does not excuse a cotrustee from liability for failure
either to participate in the administration of the trust or to attempt to
prevent a breach of trust.

§ 7-406. Third persons protected in dealing with trustee

With respect to a 3rd person dealing with a trustee or assisting a trustee
in the conduct of a transaction, the existence of trust power and their proper
exercise by the trustee may be assumed without inquiry. The 3rd person is
not bound to inquire whether the trustee has power to act or is properly
exercising the power; and a 3rd person, without actual knowledge that the
trustee is exceeding his powers or improperly exercising them, is fully pro-
tected in dealing with the trustee as if the trustee possessed and properly
exercised the powers he purports to exercise. A 3rd person is not bound to
assure the proper application of trust assets paid or delivered to the trustee.

§ 7-407. Prohibitions and requirements applicable to trusts which are private
foundations

(a) In the administration of any trust which is a “private foundation” as
defined in section 509 of the Internal Revenue Code of 1954, a “charitable
trust” as defined in section 4947(a) (1) of the Internal Revenue Code of 1954,
or a “split-interest trust” as defined in section 4947(a)(2) of the Internal
Revenue Code of 1954, the following acts shall be prohibited:

(1) Engaging in any act of “self-dealing” as defined in section 4941(d)
of the Internal Revenue Code of 1954, which would give rise to any liability
for the tax imposed by section 4g941(a) of the Internal Revenue Code of

19545

(2) Retaining any “excess business holdings” as defined in section 4943(c)
of the Internal Revenue Code of 1954, which would give rise to any liability
for the tax imposed by section 4943(a) of the Internal Revenue Code of

1954;

(3) Making any investments which would jeopardize the carrying out of
any of the exempt purposes of the trust, within the meaning of section 4944
of the Internal Revenue Code of 1954, so as to give rise to any liability for
the tax imposed by section 4944(a) of the Internal Revenue Code of 1954;
and

(4) Making any “taxable expenditures” as defined in section 4945(&) of
the Internal Revenue Code of 1954, which would give rise to any liability
for the tax imposed by section 4945(a) of the Internal Revenue Code of

1954;

provided that this section shall not apply either to those split-interest trusts
or to amounts thereof which are not subject to the prohibitions applicable to
private foundations by reason of the provisions of section 4947 of the Internal
Revenue Code of 1954.

(b) In the administration of any trust which is a “private foundation” or
“charitable trust” as defined in subsection (a), there shall be distributed, for
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the purposes specified in the trust instrument, for each taxable year, amounts
at least sufficient to avoid liability for the tax imposed by section 4942(a) of
the Internal Revenue Code of 1954.

(c) Subsections (a) and (b) shall not apply to any trust to the extent
that a court of competent jurisdiction shall determine that such application
would be contrary to the terms of the instrument governing such trust and
that the trust instrument may not properly be changed to conform to such
subsections,

(d) Nothing in this section shall impair the rights and powers of the
courts or the Attorney General of this State with respect to any trust.

(e) All references to sections of the Internal Revenue Code of 1954 shall
include future amendments to such sections and corresponding provisions of
future internal revenue laws.

PART 5
COMMON TRUST FUNDS
§ #-501. Establishment of common trust funds

Any bank or trust company qualified to act as fiduciary in this State may
establish and operate common trust funds for the purpose of furnishing in-
vestments to itself as fiduciary or to itself and others, as cofiduciaries; and
for the purposes of furnishing investments to affiliated banks, within the
meaning of section 1504 of the Internal Revenue Code, acting for themselves
and others as cofiduciaries; and may, as such fiduciary or cofiduciary or acting
for affiliated banks alone or with their cofiduciaries; invest funds which are
lawfully held for investment in interests in such common trust funds, if such
investment is not prohibited by the instrument, judgment, decree or order
creating such fiduciary relationship, and if, in the case of cofiduciaries, the
bank or trust company or affiliate procures the consent of its cofiduciaries
to such investment, Any person acting as a cofiduciary with any such bank
or trust company or affiliate is authorized to consent to the investment in
such interests.

§ 7-502. Court accountings

Unless ordered by decree of the Superior Court, the bank or trust company
operating such common trust funds is not required to render a court account-
ing with regard to such funds; but it, as accountant, may by petition to the
Superior Court or the probate court, in the county where the accountant has
its principal place of business, secure approval of such accounting on such
conditions as the court may establish. Whenever a petition for the allowance
of such an account is presented, the court having jurisdiction thereof shall
assign a time and place for hearing and shall cause public notice thereof to
be given, meaning thereby notice published 3 weeks successively in a news-
paper published in the county whose court has jurisdiction. In addition
thereto said court shall, except to such extent as the several instruments
creating the trusts participating in such common trust fund provide otherwise,
order personal notice upon all known beneficiaries of the participating trust
estates who have a place of residence known to the accountant. Personal
notice to known beneficiaries having a place of residence known to the ac-
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countant shall denote service by a written notice deposited in the mails
addressed to each such known beneficiary at such known place of residence at
least 14 days before the time of hearng, or by a written notice either in hand
or left at such known place of residence 14 days at least before the time of
hearing. The method of service and the form of such notice shall be as the
court shall order. “Place of residence known to the accountant” as used in
this section shall include only places of residence actually known to the ac-
countant, and shall not include residences which could be discovered upon
investigation but which do not in the due course of business come to the actual
knowledge of the accountant. The allowance of such an account shall be con-
clusive as to all matters shown therein upon all persons then or thereafter
interested in the funds invested in said common trust funds.

§ 7-503. Application of Part

This Part shall apply to fiduciary relationships in existence on September
1, 1951 or thereafter established.

PART 6
BANK AND TRUST COMPANY NOMINEES
§ 7-601. Registration in name of nominees

Any state or national bank or trust company, when acting in this State as
a fiduciary or co-fiduciary with others, may with the consent of its co-fidu-
ciary or co-fiduciaries, if any, who are authorized to give such consent, cause
any investment held in any such capacity to be registered and held in the
name of a nominee or nominees of such bank or trust company. Such bank
or trust company shall be liable for the acts of any such nominee with respect
to any investment so registered. The term “fiduciary” as used in this section
shall include, but not be limited to, personal representatives, guardians, con-
servators, trustees, agents, custodians and each of them,

§ 7-602. Separate records

The records of such bank or trust company shall at all times show the
ownership of any such investment, which investment shall be in the possession
and control of such bank or trust company and be kept separate and apart
from the assets of such bank or trust company.

§ 7-603. Applicability of provisions

This Part shall govern fiduciaries and cofiduciaries acting under wills,
agreements, court orders and other instruments now existing or hereafter
fmade, Nothing contained in this Part shall be construed as authorizing any
departure from or variation of the express words or limitations set forth in

any will, agreement, court order or other instrument creating or defining the
fiduciary’s duties and powers,

ARTICLE VIII
MISCELLANEOUS PROVISIONS

PART 1
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RECEIVERSHIPS FOR MISSING AND ABSENT PERSONS
§ 8-101. Estates of absentees

If a person entitled to or having an interest in property within the juris-
diction of the State has disappeared or absconded from the place within or
without the State where he was last known to be, and has no agent in the
State, and it is not known where he is, or if such person, having a spouse or
minor child dependent to any extent upon him for support, has thus dis-
appeared or absconded without making sufficient provision for such support,
and it is not known where he is, or, if it is known that he is without the State,
anyone who would under the law of the State be entitled to administer upon
the estate of such absentee if he were deceased, may file a petition under oath
in the probate court for the county where such property is situated or found,
stating the name, age, occupation and last known residence or address of
such absentee, the date and circumstances of the disappearing or absconding,
and the names and residences of other persons, whether members of such
absentee’s family or otherwise, of whom inquiry may be made, and containing
a schedule of the property, real and personal so far as known, and its location
within the State, and praying that such property may be taken possession
of, and a receiver thereof appointed under this Part.

§ 8-102. Warrant

The court may thereupon issue a warrant, directed to the public adminis-
trator in the county where the property or some of it is situated, which may
run throughout the State, commanding him to take possession of the property
named in said schedule and make return of said warrant as soon as may be
with his doings thereon with a schedule of the property so taken. The public
administrator shall cause so much of the warrant as relates to land to be
recorded in the registry of deeds for the county where the land is located. He
shall receive such fees for serving the warrant as the court allows, but not
more than those established by law for similar service upon a writ of attach-
ment. Fees and the costs of publishing and serving the notice shall be paid
by the petitioner. If a receiver is appointed, said fees shall be repaid by the
receiver to the petitioner and allowed the receiver in his account.

§ 8-103. Notice

Upon the return of such warrant, the court may issue a notice reciting
the substance of the petition, warrant and return, which shall be addressed to
such absentee and to all persons who claim an interest in said property, and
to all to whom it may concern, citing them to appear at a time and place
named and show cause why a receiver of the property named in the schedule
should not be appointed and said property held and disposed of under thlS
Part.

§ 8-104. Publication

The return day of said notice shall be not less than 3o days nor more than
60 days after its date. The court shall order said notice to be published once
in each of 3 successive weeks in one or more newspapers within the said
county and a copy to be mailed to the last known address of such absentee.
The court may order other and further notice to be given within or without
the State.
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§ 8-105. Hearing

The absentee or any person who claims an interest in any of the property
may appear and show cause why the prayer of the petitioner should not be
granted. The court may, after hearing, dismiss the petition and order the
property in possession of the public administrator to be returned to the
person entitled thereto, or it may appoint the person who, under the law of
the State, would be entitled to administer upon the estate of such absentee if
he were deceased, or if no such person is known or such person declines to
serve, then he may appoint the public administrator for said county as re-
ceiver of the property which is in the possession of the public administrator
and named in his schedule. If a receiver is appointed, the court shall find and
record the date of the disappearance or absconding of the absentee and such
receiver shall give bond to the judge of probate and his successors in office
in such sum and with such condition as the court orders,

§ 8-106. Possession by receiver

After the approval of such bond, the court may order the public admin-
istrator to transfer and deliver to such receiver the possession of the property
under the warrant, and the receiver shall file in the registry of probate a
schedule of the property received by him.

§ 8-107, Collection of debts

Such receiver shall take possession of any additional property within the
State which belongs to such absentee and demand and collect all debts due
such absentee from any person within the State and hold the same as if it
had been transferred and delivered to him by the public administrator,  If
he takes any additional real estate, said receiver shall file a certificate de-
scribing said real estate with the register of deeds for the county where the
real estate is located.

§ 8-108. Appointment

If such absentee has left no corporeal property within the State, but there
are debts or obligations due or owing to him from persons within the State,
a petition may be filed as provided in section 8-101, stating the nature and
amount of such debts and obligations so.far as known, and praying that a
receiver thereof may be appointed. The court may thereupon issue a notice
as provided, without issuing a warrant, and may, upon the return of said
notice and after a hearing, dismiss the petition or appoint a receiver and
authorize and direct him to demand and collect the debts and obligations of
said absentee. Said receiver shall give bond as provided in section 8-105, and
shall hold the proceeds of such debts and obligations and all property re-
ceived by him and distribute the same as provided.

§ 8-109. Perishable goods

The court may make orders for the care, custody, leasing and investing of
all property and its proceeds in the possession of the receiver. If any of the
said property consists of live animals or is perishable or cannot be kept
without great or disproportionate expense, the court may, after the return
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of the warrant, order such property to be sold at public or private sale. After
the appointment of a receiver, upon his petition, the court may order all or
part of said property, including the rights of the absentee in land, to be sold
at public or private sale to supply money for payments authorized by this
subchapter or for reinvestment approved by the court,

§ 8-110. Support of dependents

The court may order said property or its proceeds acquired by mortgage,
lease or sale to be applied in payment of charges incurred or that may be
incurred in the support and maintenance of the absentee’s spouse and de-
pendent children, and to the discharge of such debts and claims for alimony
as may be proved against said absentee,

§ 8-111. Arbitration of claims

The court may authorize the receiver to adjust by arbitration or compro-
mise any demand in favor of or against the estate of such absentee.

§ 8-112. Compensation; cessation of duties

The receiver shall be allowed such compensation and disbursements as
the court orders, to be paid out of said property or proceeds, If within 8 years
after the date of the disappearance and absconding as found and recorded by
the court, such absentee appears, or a personal representative, assignee in
insolvency or trustee in bankruptcy of said absentee is appointed, such re-
ceiver shall account for, deliver and pay over to him the remainder of said
property. If said absentee does not appear and claim said property within
said 8 years, all his right, title and interest in said property, real or personal,
or the proceeds thereof, shall cease, and no action shall be brought by him
on account thereof,

§ 8-113. Termination of receivership

If at the expiration of said 8 years said property has not been accounted for,
delivered or paid over under section 8-112 the court shall order the distribution
of the remainder to the persons to whom, and in the shares and proportions
in which, it would have been distributed if said absentee had died intestate
within the State on the day 8 years after the date of the disappearance or
absconding as found and recorded by the court, except that said receiver shall
deduct from the share of each distributee and pay to the State Tax Assessor
for the use of the State such amount as said distributee would have paid in
an inheritance tax to the State if said distributee had received the property by
inheritance from a deceased resident of this State.

§ 8-114. Limitations

If such receiver is not appomted within 4 years after the date found by
the court under section 8-105, the time limited to accounting for, or fixed for
distributing, said property or its proceeds, or for barring actions relative
thereto, shall be one year after the date of the appointment of the receiver in-
stead of the 8 years provided in sections 8-112 and 8-113.
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PART 2
ALLOCATION OF PRINCIPAL AND INCOME
§ 8-201. Bonds and obligations in trust; valuation; amortization

Where any part of the principal of a trust consists of bonds or other obli-
gations for the payment of money, they shall be deemed principal at their
inventory value or in default thereof at their market value at the time the
principal was established, or at their cost where purchased later, regardless
of their par or maturity value. Upon their respective maturities or upon their
sale or other disposition any loss or gain realized thereon shall, unless other-
wise provided in the instrument creating the trust, fall upon or inure to princi-
pal; except that in the case of bonds bearing no stated interest and payable
at maturity or at a future time at an amount in excess of their issue price, the
amount realized upon their respective maturities or upon their sale or other
disposition which is in excess of their inventory value or in default thereof
of their market value at the time the principal was established, or of their cost
where purchased later, shall, unless otherwise provided in the instrument
creating the trust, inure to income when received,

§ 8-202. Income earned during administration

Unless otherwise expressly provided by the will of a testator dying after
August 28, 1957, all net income from real and personal property earned during
the period of administration of the estate of such testator and not payable to
others or otherwise disposed of by the will shall be distributed pro rata to
or for the benefit of the immediate income beneficiaries of any trusts created
out of ‘the residuary estate of such testator and the other persons entitled
to such residuary estate. None of such income shall, after such distribution,
be added to the principal of the residuary estate the whole or any part of
which is devised in trust or for life or for a term of years, but shall be paid
ratably to the income beneficiary of a trust, or to the tenant for life or for a
term of years, or to the absolute residuary devisee, as the case may be. Unless
otherwise directed in the will, income shall be payable to the life beneficiaries
of trusts, or to life tenants from the date of testator’s death. Nothing con-
tained in this section shall affect the right of any person to income on any
portion of the estate not part of the residuary estate of such testator,

§ 8-203. Income on general devise of personal property in trust, in trust
or for a term

Where a general devise of personal property other than of residue is given
in trust or for life or for a term of years, that portion of the net income of
the estate, except income from assets specifically devised, earned during the
period of administration up to the time of distribution of the general devise
of personal property, computed as provided in this section, shall be distrib-
uted as income to or for the benefit of the immediate income beneficiary of
the devise of personal property. Such portion shall be that portion of the
net income of the estate earned to the time of distribution of the devise of
personal property, except income from assets specifically devised, which the
value of such general devise of personal property bears to the total inventory
value of the estate reduced by all debts, expenses and taxes payable out of
the residue of the estate; by the amount of any general devise of personal
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property other than of residue, which is not given in trust or for life or
for a term of years; and by the inventory value of assets specifically devised.

§ 8-204. Dividends representing capital gains

Dividends received which represent capital gains realized from the sale of
securities owned by any management type investment company or investment
trust registered under the Federal Investment Company Act of 1940, as
from time to time amended, shall for all purposes be considered as principal
unless otherwise provided by the will, agreement, court order or other in-
strument creating or defining the fiduciary’s duties and powers.

PART 3
PROCEDURES GOVERNING BONDS

§ 8-301. Applicability to proceedings on other bonds

Except as otherwise provided by law, and insofar as the provisions of this
Part are applicable, like proceedings, judgment and execution shall be had
on the bonds given to any judge by personal representatives, guardians, con-
servators, trustees, surviving partners, assignees of insolvent debtors and
others, in the manner provided in this Part.

§ 8-302. Surety on bond may cite trust officers for accounting

Whenever any surety on any bond has reason to believe that the trust,
officer has depleted or is wasting or mismanaging the estate, the surety may
cite the trust officer before the judge of probate as provided in section 3-110.
If upon hearing the judge is satisfied that the estate held in trust by such
officer has been depleted, wasted or mismanaged, he may remove the trust
officer and appoint another in his stead.

§ 8-303. Agreement with sureties for joint control

It shall be lawful for any party of whom a bond, undertaking or other obli-
gation is required to agree with his surety or sureties for the deposit of any
or all moneys and assets for which he and his surety or sureties are or may be
held responsible with a national bank, savings banks, safe-deposit or trust
company, authorized by law to do business as such in this State, or with other
depository approved by the court having jurisdiction over the trust or under-
taking for which the bond is required, or a judge thereof, if such deposit is
otherwise proper, for the safekeeping thereof, and in such manner as to pre-
vent the withdrawal of such money or assets or any part thereof, without the
written consent of such surety or sureties, or an order of such court or judge
thereof, made on such notice to such surety .or sureties as such court or judge
may direct. Such agreement shall not in any manner release from or change
the liability of the principal or sureties as established by the terms of the said
bond. ,

§ 8-304. Apprbval of bond by judge

Except as otherwise provided by section 3-603 through 3-606, 4-204, 4-207,
5-411, 5-412, 5-432 and 7-304, no bond required to be given to the judge of
probate or to be filed in the probate office is sufficient until it has been exam-
ined by the judge and his ‘approval written thereon.
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§ 8-305. Insufficient sureties

When the sureties in any such bond are insufficient the judge, on petition of
any person interested and with notice to the principal, may require a new bond
with sureties approved by him.

§ 8-306. Discharge of surety

On application of any surety or principal in such bond, the judge on the due
notice to all parties interested may, in his discretion, discharge the surety or
sureties from all liability for any subsequent but not for any prior breaches
thereof, and may require a new bond of the principal with sureties approved
by him.

§ 8-307. New bonds or removal of principal

In either case, if the principal does not give the new bond within the time
ordered by the judge, he shall be removed and another appointed.

§ 8-308. Reduction of penal sum where signed by surety company

If a surety company becomes surety on a bond given to a judge of probate,
the court may, upon petition of any party in interest and after due notice to all
parties interested, reduce the penal sum in which the principal and surety
shall be liable for a violation thereafter of the conditions of said bond.

§ 8-309. Actions on bonds

Actions or proceedings on probate bonds of any kind payable to the judge
may be commenced by any person interested in the estate or other matter for
which the bond was given, either in the probate court in which the bond was
filed or in the Superior Court of that county.

§ 8-310. Principal made party in action against surety -

If the principal in any such bond resides in the State when an action is
brought thereon, and is not made a party thereto, or if at the trial thereof, or
on proceedings on a judgment against the sureties only, he is in the State,
the court, at the request of any such surety, may postpone or continue the
action long enough to summon or bring him into court.

§ 8-311. Proceedings and judgment

Such surety may thereupon take out a writ, in the form prescribed by the
court, to arrest the principal, if liable to arrest, or to attach his estate and
summon him to appear and answer as a defendant in the action. If, after 14
days’ previous service of such process, he fails thus to appear at the time
appointed and judgment is rendered for the plaintiff, it shall be against him
and the other defendants as if he had been originally a party, and any attach-
ment made or bail taken on such process is liable to respond to the judgment
as if made or taken in the original action,

§ 8-312. Limitation of actions on bonds
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Except in the case of personal representatives provided for under sections
3-1005 and 3-1007, and insofar as applicable under the provisions of section
8-301, an action on a bond must be commenced within 6 years after the prin-
cipal has been cited by the court to appear to settle his account or, if not so
cited, within 6 years from the time of the breach of his bond, unless the breach
is fraudulently concealed by the principal or surety from the persons pecu-
niarily interested and who are parties to the action, and in such case within 3
years from the time such breach is discovered.

§ 8-313. Judicial authorization of actions

The judge of probate may expressly authorize or instruct a personal repre-
sentative or other fiduciary, on the complaint of himself or any interested
person, to commence an action on the bond for the benefit of the estate. Noth-
ing herein shall be deemed to limit the power or duty of a successor fiduciary
to bring such proceedings as they are authorized to bring without express
court authorization under section 3-606, subsection (a), paragraph (4) ; section
5-412, subsection (a), paragraph (3); section 7-304 or as otherwise provided
by law.

§ 8-314. Forfeiture for failure to account when ordered

When it appears in any action of a bond against a principal that he has
been cited to account for such personal property of the estate as he has re-
ceived, and has not done so, execution shall be awarded against him for the
full value thereof, without any allowance for charges of administration or
debts paid.

§ 8-315. Judgment in trust for all interested

Every judgment and execution in an action on the bond shall be recovered by
the judge in trust for all parties interested in the penalty of the bond. The
judge shall require the delinquent fiduciary to account for the amount, if still

in office, or assign it to his successor to be collected and distributed or other-
wise disposed of as assets,

PART 4
EFFECTIVE DATE

§ 8-401. Time of taking effect; provisions for transition
(a) This Code takes effect on January 1, 1981.

(b) Except as provided elsewhere in this Code, on the effective date of
this Code:

(1) The Code applies to any wills of decedents dying thereafter;
(2) The Code applies to any proceedings in Court then pending or there-

after commenced regardless of the time of the death of decedent except to
the extent that in the opinion of the court the former procedure should be
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made applicable in a particular case in the interest of justice or because of
infeasibility of application of the procedure of this Code;

(3) Every personal representative including a person administering an
estate of a minor or incompetent holding an appointment on that date,
continues to hold the appointment but has only the powers conferred by
this Code and is subject to the duties imposed with respect to any act
occurring or done thereafter;

(4) An act done before the effective date in any proceeding and any
accrued right is not impaired by this Code, If a right is acquired, extin-
guished or barred upon the expiration of a prescribed period of time which
has commenced to run by the provisions of any statute before the effective
date, the provisions shall remain in force with respect to that right;

(5) Any rule of construction or presumption provided in this Code applies
to instruments executed and multiple party accounts opened before the
effective date unless there is a clear indication of a contrary intent; and

(6) For an adoption decree entered before the effective date and not
amended after the effective date, the child shall be the child of both the
natural and adopting parents for purposes of intestate succession, notwith-
standing section 2-10g, subsection (1), unless the decree provides otherwise.

Sec. 2. 4 MRSA § 57, 1st sentence, as last amended by PL 1967, c. 544, § 2,
is amended to read:

The following cases only come before the court as a court of law: Cases on
appeal from the Superior Court or a single Justice of the Supreme Judicial
Court or from the probate courts ; questions of law arising on reports of cases,
including interlocutory orders or rulings of such importance as to require, in
the opinion of the justice, review by the law court before any further pro-
ceedings in the action; agreed statement of facts; cases presenting a question
of law; all questions arising in cases in which equitable relief is sought;
motions to dissolve injunctions issued after notice and hearing or continued
after a hearing; questions arising on habeas corpus, mandamus and certiorari
and questions of state law certified by the federal courts.

‘Sec. 3. 4 MRSA § 105, 2nd sentence, is amended to read:

A single Justice of the Supreme Judicial Court shall have and exercise juris-
diction, and have and exetcise all of the powers, duties and authority necessary
for exercising the same jurisdiction as the Superior Court, to hear and deter-
mine, with his consent, any issue in a civil action in the Superior Court as to
which the parties have no right to trial by jury or in which the right to trial
by jury has been waived, except actions for divorce e#, annulment or sep-
aration.

‘Sec. 4. 4 MRSA § 152, first sentence, as last amended by PL 1977, c. 401,
§ 1, is further amended to read:

'"The District Court shall possess the civil jurisdiction exercised by all trial
justices and municipal courts in the State on September 16, 1961, and in addi-
tion, original jurisdiction, concurrent with that of the Superior Court of all
civil actions in which neither damages in excess of $20,000 nor, except as

I3
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herein provided, equitable relief is demanded, of proceedings under Title 14,
sections 6651 to 6658 and of actions for d1vorce ef, annulment of marriage
or judicial separation and of proceedings under Title 19 and esiginal j-a-ﬂsd-}e
tion, eoneurrent with thet of the prebate court, of eetions fes

original jurisdiction, concurrent with that of the Superlor Court, of actions to
qulet title to real estate under Title 14, sections 6651 through 6658, and in siich
tion, concurrent with that of the Superior Coutt, for breach of implied war-
ranty and covenant of habitability under Title 14, section 6021, and in such
actions the District Court may grant equitable relief; and original juris-
diction concurrent with that of the Superior Court, of actions to quiet title
to real estate under Title 36, section 946, and in such actions the District
Court may grant equitable relief and of actlons to foreclose mortgages under
Title 14, chapter 713, subchapter VI,

Sec. 5. 4 MRSA § 152, first {], next to the last sentence, as enacted by
PL 1969, c. 587, is amended to read:

Actions for divorce, ef annulment or separation may be remanded, upon agree-
ment of the parties, from the Superior Court to the District Court in accord-
ance with rules promulgated by the Supreme Judicial Court.

Sec, 6. 4 MRSA § 202, is amended to read:
§ 202, Oaths and acknowledgments

All oaths required to be taken by exeewtors, edministretors personal repre-
sentatives, trustees e%, guardians, conservators, esd el oaths required of com-
miosieners of insolvenes, a-p-p-ﬁe-tee-ﬁs&&éd&wée-ree%e&t-&-t-eeor of any other
persons in relation to any proceeding in the probate court, or to perpetuate
the evidence of the publication of any order of notice, e+ of eny notiee of the
ﬂme&&ép&&eee&ea&ee&fea%eﬁ&tebyheeﬁeee%&ﬁéet&%efpfeb&teee&&
may be administered by the judge or register of probate or any justice of the
peace or notary public. A certificate thereof, when taken out of court, shall be
returned into the registry of probate and there filed. When any person of
whom such oath is required, including eny persen meling & effidavit in sup-
port of e elatm against an estate, oF any parent acknowledging consent to an
adoption, ef eny ehild ever ¥+ years ef age nomineting his guardien resides
temporarily or permanently without the State, the oath or acknowledgment
may be taken before and esid neminntion may be certified by a notary public
without the State, a commissioner for the State of Maine or a United States
Consul, ~

Sec. 7. 4 MRSA § 253 is amended to read:
§ 253. Jurisdiction in court where proceedings originate

3 e Subject to Title 18-A, sections 1-303 and 3-zo1, and except as other-
wise provided in Title 18-A, sections 5-211 and 5-313, when a case is orginally
within the jurisdiction of the probate court in 2 or more counties, the one
which first commences proceedings therein retains the same exclusively
throughout. The jurisdiction assumed in any case, except in cases of fraud,
so far as it depends on the residence of any person or the locality or amount
of property, shall not be contested in any proceeding whatever, except on an
appeal or removal from the probate court in the original case or when the

want of jurisdiction appears on the same record.
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Sec. 7-A. 4 MRSA § 351, as amended by PL 1971, c. 94, §8 1 and 2, is
repealed. ‘

Sec. 7-B. 4 MRSA §§ 401 - 406, as amended, are repealed.

Sec. 8. 9-B MRSA § 427, sub-§ 2, { B, first sentence, as enacted by PL
1975, ¢. 500, § 1, is amended to read:

Whenever a deposit is made by a person designated on the records of a
financial institution as a fiduciary, it shall be conclusively presumed, in all
dealings between the institution and the fiduciary or any other persons
with respect to such deposit, thet e fduetnry relotionship tn faet exists, and
that such fiduciary has power to invest money in the institution, and to
withdraw the same or any part thereof, and to transfer his deposit to any
other person. ‘

Sec. g. 9-B MRSA § 427, sub-§ 2, { C, as enacted by PL 1975, c. 500, § I,
is amended to read:

C. Heen Subject to the provisions of Title 18-A, section 6-111, upon the
death or disability of any fiduciary, the value of such deposit or account
may be paid, at the option of the institution, and in the absence of notice
of the existence and terms of a trust, either to the executor, administrator,
conservator or guardian of such fiduciary, or to any substituted fiduciary,
or to the person, if any, who is designated on the records of the institu-
tion as the beneficiary of such deposit, if of the age of 15 years or upwards,
or to the guardian or parent or person standing in loci parentis to such
person if under the age of 15 years, Z~ke Subject to the provisions of Title
18-A, section 6-112, the receipt or acquittance of any such person shall fully
exonerate and discharge the institution from all liability to any person hav-
ing any interest in such deposit, and the institution shall not be under any
duty to see to the proper application of the trust property.

Sec. 10. ¢-B MRSA § 427, sub-§ 4, { A, as enacted by PL 1975, c. 500, § 1,
is amended to read:

A. To whom paid. When a deposit has been made or shall hereafter be
made in any financial institution authorized to do business in this State in
the names of 2 or more persons, payable to either, or payable to either or
the survivor,; such deposit, or any part thereof, or the interest or dividends
thereon may be paid to any or either of said persons, whether the other or
others be living or not, or to the legal representative of the survivor of said
persons ané if proofs of death are presented to the financial institution
showing that the decedent was the last surviving party or if there is clear
and convincing evidence that no right of survivorship was intended at the
time the account was created. Subject to the provisions of Title 18-A, sec-
tion 6-112, the receipt or acquittance of the persons to whom said payment
is so made shall be a valid and sufficient release and discharge to such finan-
cial institution for any payment so made. :

Sec, 11. 9-B MRSA § 427, sub-§ 4, { B, as last amended by PL 1975, c.
770, § 51, is further amended to read: : '

B. _ Property of survivor. All such deposits or accounts, whenever opened
or issued, payable to either or the survivor whe are hushband end wife in-
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cluding interest and dividends, in the name of the same persons in any
financial institution within this State shall, in the absence of fraud or undue
influence, upon the death of one of such persons, become the sele end abse-
fute property of the swewisos parties as provided in Title 18-A, section 6-104
Al sueh depesits or aecounts, wheneves opened er issned, pa-j‘asbl-ete
ﬁﬁ%mﬁeﬁfhemeé%hﬁepeﬁeﬁswheafeﬁethﬁsbaﬁé&ﬁdwﬁe
up t0, but net exceeding an apgregate walue of $56600 inelrding interest
end divtdends, in the name of the seme persens o sl frencial imstitetions
wi-t-hm-t—h-'rsS-t&%esh-&-l—L i the absecnce of freud or wndue flucnce, upon
t—heéea—t—he-f&nysﬁ-ehpef-seﬁe -beeemet—hesel—e&&d&beel—a-@epfe-pef@ye-f{-he
SHEVHROR Of Stwivers, even thoush the itntention of all er eny ene of the
p&s&esbet&wh&eesmp&ﬁ%es%&me&%&rya&éﬁae&gh&%eehﬁea%w

be mot in low orF fact erented. The emeunt which se becomes the
sote end ebselute propesty of the surviver of survivers of persons whe ere
rot husband end wife shell be exclusive of, and in addition to, any ameunt
%ewhteh%hesaﬁﬁrefs&ﬁeeﬂ&&eéaﬁéefemhw&seeﬁ%ﬁbﬁeﬁte
the depesit or depesite, eceoditt of aecounts, share or shares

Sec. 12. ¢g-B MRSA § 427, sub-§ 8 as enacted by PL 1975, c. 500, § 1, is
repealed and the following enacted in its place:

8. Payment of decedent’s deposit or account.

A. Except as provided in paragraph B, if any depositor shall die leaving in
a financial institution a deposit or account on which the balance due him
shall not exceed $1,000, and no personal representative shall be appointed,
the institution may pay the balance of such deposit or account to the sur-
viving spouse, next of kin, funeral director or other preferred creditor or
creditors who may appear to be entitled thereto. For any payments so
made, the institution shall not be held liable to the decedent’s personal rep-
resentative thereafter appointed unless the payment shall have been made
within 6 months after the decedent’s death and an action to recover the
amount shall have been commenced within one year after the date of
payment.

B. Notwithstanding the provisions of paragraph A, upon presentation of
an affidavit under Title 18-A, section 3-1201, a financial institution shall
pay the balance of any deposit or account left by a deceased depositor to
the depositor’s successor under the provisions of Title 18-A, sections 3-1201
and 3-1202. Such payments under this paragraph shall take precedence over
payments under paragraph A to the extent of the balance of the deposits or
accounts of the deceased depositor at the time the affidavit is presented.

Sec. 13. - 9-B MRSA § 427, sub-§ 10, as enacted by PL 1975, c. 500, § 1,
is amended to read:

10. Adverse claim to deposit or account. Except as provided in Title 11,
section 4-405, and in Title 18-A, sections 6-107 and 6-112, notice to any finan-
cial institution authorized to do business in this State of an adverse claim to a
deposit or account standing on its books to the credit of any person shall
not be effectual to cause said institution to recognize said adverse claimant,
unless said adverse claimant shall either procure a restraining order, injunc-
tion or other appropriate process against said institution from a court of
competent jurisdiction in a civil action to which the person to whose credit
the deposit or account stands is made a party, or shall execute to said insti-
tution, in form and with sureties acceptable to it, a bond indemnifying said
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institution from any and all liability, loss, damage, costs and expenses for
and on account of the payment of such adverse claim or the dishonor of
checks or other orders of the person to whose credit the deposit or account
stands on the books of said institution.

Sec. 13-A. 9-B MRSA § 427, sub-§ 13 is enacted to read:

13. Notice on opening certain accounts. A signature card or other docu-
ment establishing a multiple-party account, as defined in Title 18-A, section
6-101, shall contain a clear and conspicuous printed notice to the depositor
that on his death the balance in the account will belong to the surviving party.

Sec. 14. 11 MRSA § 8-401, sub-§ (1), | (e) is amended to read:
(e) The transfer is in fact rightful or is to a bona fide purchaser; or
Sec. 15. 11 MRSA § 8-401, sub-§ (1) § (f) is enacted to read:

(f) The transfer is to the successor of a deceased owner where the suc-
cessor is proceeding under the provisions of Title 18-A, sections 3-1201 and
3-1202, in which case the issuer or his transfer agent is subject to the pro-
visions and protections of Title 18-A, section 3-1202.

Sec. 16. 13-A MRSA § 1201, sub-§ 3, [ K is enacted to read:

K. Engaging as a trustee in those actions defined by Title 18-A, section
7-105 as not in themselves requiring local qualification of a foreign corpo-
rate trustee.

Sec; 17. 14 MRSA § 856 is repealed.

Sec. 17-A. 14 MRSA § 1605 is enacted to read:
§ 1605, Settlements to be approved by court

No settlement of any action brought in behalf of an infant by next friend
or defended on his behalf by guardian or guardian ad litem shall be valid
unless approved by the court in which the action is pending, or affirmed by
an entry of judgment. If no action has been commenced, an infant by next
friend may apply to any court in which an action based on the claim of the
infant could have been commenced for an order approving the settlement
of any such claim. An order approving such a settlement shall have the
effect of a judgment, The court may make all necessary orders for protect-
ing the interests of the infant and may require the guardian ad litem or
next friend to give bond to truly account for all money received in behalf
of the infant,

Sec. 18. 14 MRSA § 1953 is repealed.

Sec. 19. 14 MRSA § 4554, as repealed and replaced by PL 1973, c. 512,
§ 5, is repealed and the following enacted in its place:
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§ 4554. Death of householder

Upon the death of the householder the exemption provided by section 4551
shall terminate; provided, however, that nothing herein shall be deemed to
affect the homestead allowance provided by Title 18-A, section 2-401,

Sec. 20. 14 MRSA § 4657 is repealed.
Sec. 21. 14 MRSA c. 703 is repealed.
Sec. 22, 14 MRSA § 5902 is amended to read:

§ 5902. Demands due from deceased persons

Demands against a person belonging to a defendant at the time of death
of such person may be asserted by counterclaim against claims prosecuted
by his exeeutor or administrater personal representative. If a balance is found
due to the defendant, judgment shall be in like form and of like effect as if he
had commenced an action therefor. ¥ the estate i8 inselvent, it must be pre-
seﬁeé%e%heeemm&s&e&e&eet&ddeé%e%hehﬁefe%&mshkee@h&wdg
ments

Sec. 23. 14 MRSA § 6302 is repealed.
Sec. 24. 14 MRSA § 6303 is amended to read:

§ 6303. Death of mortgagor or successor

If a person entitled to redeem a mortgaged estate or an equity of redemp-
tion which has been sold on execution, or the right to redeem such right, or
the right to redeem lands set off on execution, dies without having made a
tender for that purpose, a tender may be made and an action for redemption
commenced and prosecuted by his exeeutor or edministrates personal repre-
sentative, or by his heirs or devisees subject to the authority of the personal
representative over the administration of the estate under Title 18-A, sections
3-709 and 3-711. If the plaintiff in such action dies pending the action, it may
be prosecuted to final judgment by his personal representative, or by his heirs
or devisees subject to the same authority of the personal representative
or his exeentor or adminiotrater. When a mortgagor resides out of the State,
any person may, in his behalf, tender to the holder of the mortgage the
amount due thereon. The tender shall be as effectual as if made by the
mortgagor.

Sec. 24-A. 16 MRSA § 54 is repealed.

Sec. 24-B. 16 MRSA § 651 is amended to read:
§ 651. Rules of evidence

The rules of evidence in special proceedings of a civil nature, such as
before referees, auditors and county commissioners end eourts of prebate, are

the same as provided for civil actions. The rules of evidence in courts of pro-
bate are as provided in Title 18-A, section 1-107.
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Sec. 24-C. 18 MRSA as amended, is repealed,

Sec. 25. 19 MRSA § 161, as amended by PL 1975, c. 7o1, § 8, is further
amended to read:

§ 161. Holding and dispbsing of property

A married person, widow or widower of any age may own in his or her own
right real and personal estate acquired by descent, gift or purchase end masx

menage, sel mortgage, eonvey and devise the seame by will witheut the
jotnder of assent of hushand of wifes but sueh converyance withett the fotndesr
er assernt of the hushand er wife shall not bas his or her sight and interest
by deseent i the estete se comveyed. Reel estate dircetly conveyed to &
persen by his of her spotse eannet be eenveyed by thet person without the
retnder of his o ker spouse, except reel estete eomveyed to him or her o8
secusrity of i peyment of & bonn fide debt actually due him of her from that
speuse. When peyment was mede for property conveyed to & spotse from
the property of the conveying speuse or it was conveyed by & speuse to his
of her spouse withott e wolunble constderation, & may be talen s the prop-
esty of the eontveying spouse to pay hin of her debts contraeted before sueh
prrehase,

Sec. 26, 19 MRSA § 168 is repealed,
Sec. 27. 19 MRSA § 216 as last amended by PL 1975, ¢. 47, is repealed.
Sec. 27-A. 19 MRSA § 220 is enacted to read:

§ 220. Rights of children born out of wedlock

A child born out of wedlock is the child of his natural pare‘nts and is en-
titled to the same legal rights as a child born in lawful wedlock, except as
otherwise expressly provided by statute.

Sec. 28. 19 MRSA § 535 is amended to read:
§ 535 Legal effect; descent of property

By such decree the natural parents are divested of all legal rights in respect
to such child and he is freed from all legal obligations of obediience and main-
tenance in respect to them, He is, for the custody of the person and right of
obedience and maintenance, to all intents and purposes the child of his
adopters, w1th right of 1nher1tance when not otherwise expresshy provided in
the deeree of adoption, the came 8 if born to them in lawbul wedlecl, execept
thet he shell not tnhesit property expressty Hmited to the heirs of the body of
fheeéepteremme*@y#m%he&ee&&é&%%&néﬁeébyﬂgﬁe%fepfe
gentation, and he ohelt stend i regerd to Hnenl deseendants of his adepters
mt—hes&m‘epe&meﬁ&eébefﬁ-tefhemm}awf—aéweé}eek but he shall aet
éﬁﬁ&ﬁ@ﬁ@é&é@@ﬁ&ﬁhﬁhﬁﬂgbﬁ%ﬁh&ﬁ%%hﬁﬂ%pﬁeﬂ{aeﬁ
kindred as provided in Title 18-A, section 2-109, paragraph (1). The adop-
tion of a child made in any other state, according to the laws of that state,
shall have the same force and effect in this State, as to inheritance and all
other rights and duties as if said adoption had been made in this State accord-
ing to the laws of this State. ¥ the perseon sdepted died intestate, his prep-
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esty aequired by himself er by devise, bequest, gift or otherwise before or
adepting perents chell be distributed aceerding to Tide #8, the same as i
born to cnid adopting perents in lewiunl wedlocls and propesty reeeived by
devise, bequest, gift or etherwise from his natural parents o leindred shall be
distributed eccording to Title 38, a5 i no act of adeption had taken place

Sec. 29. 19 MRSA § 537 is repealed.

Sec. 30. 19 MRSA § 581, as amended by PL 1977, c. 118, §§ 1 and 2, is
repealed and the following enacted in its place:

§ 581. Spouse deserted or living apart

If a married person, without just cause, deserts his spouse or if his spouse,
for just cause, is actually living apart from him, and if such desertion or
living apart has continued for a period of at least 6o days immediately prior
to the filing of the petition, the court may, upon the spouse’s petition, or
if he is mentally ill, upon the petition of his guardian or next friend, enter
a decree that such spouse is so deserted or is so living apart and may pro-
hibit the other spouse from imposing any restraint on the petitioner’s per-
sonal liberty during such time as the court shall by order direct. Upon the
petition of either spouse, or of the guardian or next friend of either who
may be mentally ill, the court may make further orders relative to the care,
custody and support of the minor children of the parties, may determine
with which of their parents such children or any of them shall remain, may
order either spouse to pay to the court for the other spouse sufficient money
for the prosecution of such petition, and may from time to time, upon a simi-
lar petition, revise or alter any such order and make a new order in lieu
thereof, as the circumstances of the parties or such minor children or any
of them may require, and may enforce obedience by appropriate process. An
order for child support under this section may include an order for the pay-
ment of part or all of the medical expenses, hospital expenses and other health
care expenses of the children or an order to provide a policy or contract for
coverage of such expenses. Availability of public welfare benefits to the fam-
ily shall not affect the decision of the court as to the responsibility of a parent
to provide child support. Nothing in this section shall preclude the court
from incarcerating a spouse for nonpayment of child support, alimony or
attorney’s fees in violation of a court order to do so.

Sec. 31. 19 MRSA § 582, as repealed and replaced by PL 1975, c. 701, § 9,
is repealed.

Sec, 32. 19 MRSA § 583 is repealed.

Sec. 33. 19 MRSA § 584, as last amended by PL 1973, c. 479, § 3, is re-
pealed and the following enacted in its place:

§ 584. Petition; notice
The petition under section 581 may be brought and determined in the

county or judicial division in which either of the parties lives, except that if
the petitioner has left the county or judicial division in which the parties lived
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together and the respondent still lives therein, the petition shall be brought in
that county or judicial division, and such notice shall be given thereon as the
rules of the court may provide. The fee for filing such petition shall be $s.

The right to bring such petition shall not be denied any person for failure
to meet any residency requirement if such person is a member of the Armed
Forces of the United States on active duty stationed in Maine or a dependent
or spouse of such member. Such a member shall be deemed to be a resident
either of the county or judicial division in which the military installation or
installations or other place at which he has been stationed is located or of the
county or judicial division in which he has sojourned.

Sec. 34. 19 MRSA § 585 is repealed and the following enacted in its place:
§ 585. Marriage settlement or contract not affected

Any action under section 581 shall not be deemed to invalidate any mar-
riage settlement or contract between the parties.

Sec. 35. 19 MRSA § 586 is amended to read:
§ 586. Appeals

Any party aggrieved by any order or decree provided for in seetiens section
581 t6 8% may take an appeal in the same manner as provided for prebeate
sppeals in other civil actions,

Sec. 36. 19 MRSA § 587 is repealed.

Sec. 37. 19 MRSA § 588 is amended to read:
§ 588. Jurisdiction

The District Court shall possess original jurisdiction, concurrent with the
prebete esurt Superior Court, of actions for judicial separation under this
chapter.

Sec. 38. 19 MRSA § 724 is amended to read:

§ 724. Issue inherit despite divorce

A divorce does not bar the issue of the marriage from inheriting mer atieet
Sec. 39. 33 MRSA § 2 is amended to read:

§ 2. Specific performance after death of seller

If a person, who has contracted in writing to convey real estate, dies before
making the conveyance, the other party may file a complaint in the Superior
Court to enforce specific performance thereof against his heirs, dewisees,
exceutors er edministreters, i the personal representative, the successors to
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the decedent’s property which is subject to the contract if no admmlstratlon
has occurred, or to the distributees of that property, if the action is com-
menced within 3 years from the grent of administration first appointment of
a personal representative or from the time when he is entitled to such convey-
ance, but not exceeding 4 years after the grant of edministretion first appoint-
ment of a personal representative, provided written notice of the existence of
the contract is given to the exeenter or adminiotrater personal representative
within one year after the grent of admimstretion first appointment of a per-
sonal representative,

Sec. 40. 33 MRSA § 3 is amended to read:

§ 3. —decree

If it appears that the plaintiff is entitled to a conveyance, the court may
end require the exeewtor or edwministrater personal representative,
successor or distributee to convey the estate as the deceased ought to have
done. Hmye&%hehmwée%&eesmm%he&t&te&&éeem—pe%e&t%e&eﬁ +he
eourt mey direet them, instend of the exeeutor or adminiotrator, to convey the
esterte oF oin wwith either in oueh eenweyenee The conveyance shall pass the
estate as fully as if made by the contractor,

Sec. 41. 33 MRSA § 5is amended to read :
§ 5. Specific performance after death of purchaser

If the person entitled to such conveyance dies before bringing his action,
or before the conveyance is completed or such seizin and possession are
obtained, his keis, éeﬁseeeﬁefhefpefﬁeﬂeﬁaéeé%e%heeeé&te&&éefh-m
personal representative, or the successor to the property if there is no admin-
istration may bring and prosecute such action, and shall be entitled to the
conveyance or seizin and possession in like manner as the obligee.

Sec. 42. 33 MRSA §§ 6, 7, 8 and g are repealed.

Sec. g2-A. 36 MRSA § 559, first {], is amended to read:

Until notice is given to the assessors of the division of the estate and the
name of the several heirs or devisees, the undivided real estate of a deceased
person may be taxed to his heirs or dev1sees or may be taxed to his exeeutes

of administrator personal representative.

Sec. 42-B. 36 MRSA § 5509, sub-§ 2 is amended to read:

2. Personal representative. A tax to the exeewtor or adminisireter per-
sonal representative shall be collected of him the same as a tax assessed
against him in his private capacity. Such tax shall be a charge against the
estate and shall be allowed by the judge of probate; but when the exeeutes
of admintstrater personal representative notifies the assessors that he has no
funds of the estate to pay such tax and gives them the names of the heirs or
devisees, and the proportions of their interests in the real estate to the best of
his knowledge, the real estate shall no longer be taxed to him. .

Sec. 43. 36 MRSA § 605 is amended to read:
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§ 605. Deceased persons

The personal property of a deceased person shall be assessed to the exees-
ve eoF administreter personal representative in the place where the deceased
last resided, and such assesstnent shall continue until the exeeutive o8
1otrates personal representatlve gives notice to the assessors that such prop-
erty has been distributed. If the deceased at the time of his death did not
reside in the State, such personal property shall be assessed to the exeeuter or
edmintotrator personal representatlve in the place where such property is
situated. Before the appointment of en exeewter oF administrater a personal
representative, the personal property of a deceased person shall be assessed to
the estate of the deceased in the place where he last resided, if in the State,
otherwise in the place where such property is situated, and the exeewtes és
edsinistrater personal representative subsequently appomted shall be liable
for the tax.

Sec. 44. 36 MRSA § 606 is amended to read:
§ 606. - Tax priority; deceased’s personal property

If a personal property tax has been assessed upon the estate of a deceased
person, or if a person assessed for a personal property tax has died, the exeen-
tor o edmindotreter personal representative, after he has petd the funeral
expenses, the reasenable expence of adminictration, end catished the first 3

get forth tn Fitle #8, seetion 305+ satisfied the. first 4 priorities set
forth in Title 18-A, section 3-80s, shall, from any -m-eﬁey estate which has '
come to his hands in such capacity, if such money estate is sufficient therefor,
pay the personal property tax so assessed to him under Title 18-A, section
3-709. In default of such payment the exeeuwtes or edmimistretes personal
representative shall be personally liable for the tax to the extent of the sesex
whiek estate that passed through his hands which was not used to satisfy
claims or expenses with a higher priority. To the extent that the personal
representative is not assessed, the successors to the decedent s taxed property
shall pay the tax assessed. ,

Sec. 45. 36 MRSA § 3404, first sentence, is amended to read:

Property subject to taxes as aforesaid, in whatever form of investment it
may happen to be, shall be charged with a lien for all taxes and interest
thereon which are or may become due on such property; but said lien shall
not attach to any real or personal property after the same has been sold or
disposed of for value by the esxeeuwtor, adsinistrater personal representative
ortrusteees%e%es%&éea@éefﬁhﬁsbeeﬁeeﬂveyeébytheexeeﬁ{ef ardain-
istrator of trustee under leense of the probate court,

Sec. 46. 36 MRSA § 3469 is amended to read:
§ 3469. Bequests to executors of trustees

Whenever a testator gives, bequeaths or devises to his executors or trustees
any property otherwise liable to the tax imposed by chapters 551 to 567, in
lieu of their compensation, the value thereof in excess of reasonable compen-
satlon&séeeefmmedbyehep*eba%e%aﬁhaﬁﬁgﬂﬁsdﬁmé%heﬁ&ee%ﬁe
shall be subject to the tax imposed by chapters 551 to 567.
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Sec. 47. 36 MRSA § 3526, last [, is amended to read:

Any judge of probate and any Justice of the Superior Court upon applica-
tion of the State Tax Assessor may compel the attendance of witnesses and
the giving of testimony before the State Tax Assessor in the same manner, to
the same extent and subject to the same penalties as if before said court.

Sec. 48. 36 MRSA § 3581 is amended to read:
§ 3581. Inventory of estate

Every exeeutor, administsetos personal representative or trustee, in addition
to -any inventory otherwise required, shall within 3 months of the date of his
appointment in eddition to the inventery returned indo the prebate ecourt or
acceptance of the trust file with the State Tax Assessor on blanks to be fur-
nished by the State Tax Assessor, an inventory upon oath containing a com-
plete list of all the property of the estate or trust within his knowledge except
that the State Tax Assessor may, for cause, extend the time for filing setd the
inventory. If he neglects or refuses to file said inventory, he shall be liable to
a penalty of not more than $500, and, on complaint of the State Tax Assessor,
the judge of probate may remove him from his said trust.

Sec. 49. 36 MRSA § 3582 is amended to read:
§ 3582. Tax deducted before delivery

A exeentos, edminietrater A personal representative or trustee holding
property subject to the tax imposed by chapters 551 to 567 shall deduct the
tax therefrom or collect it from the legatee or person entitled to said property;
and he shall not deliver property or a specific legacy subject to said tax until
he has collected the tax thereon. Am excentor or sdminicteator A personal
representative shall collect inheritance taxes due upon real property passing
by inheritance or will, which is subject to said tax from the heirs or devisees
entitled thereto, and he may be eutherized to sell said real property in the
mennes pfeseﬂ-beé by seettonr 3635 if they refuse or neglect to pay said tax.
An exeeutor or adminiotrator A personal representative or trustee upon pay-
ment of any tax assessed under section 3634 or compromlsed under section
3635 shall, unless otherwise provided in the instrument creating the taxable
interests, deduct the tax so paid from the whole property devised, bequeathed
or given,

Sec. 50. 36 MRSA § 3686 is amended to read:
§ 3686. Civil action by State; bond

A civil action may be maintained in the name of the State against an adsasia-
ssteator, exeenwtor a personal representative, trustee, grantee or donee for the
recovery of all taxes imposed by chapters 551-567, with interest thereon.

end esxeettors Personal representatives shall be liable to the
State on their administration bonds for all taxes assessable under said chap-
ters and interest thereon. Whenever e no administration bond is wetved
bytes@aﬁeﬁﬁﬁypfewsmeﬁby%be&seeﬁ%e%m%efe&teép&p&eeotherwme
required, the judge of probate, notwithstanding suek wetves, before gronting
letters teotamentary of of administsation any provisions of Title 18-A, sec-
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tions 3-603 through 3-606, may, and unless he shall find that any inheritance
or estate tax due and to become due the State is reasonably secured by the
lien upon real estate hereinbefore provided, shall require a bond payable to
him or his successor sufficient to secure the payment of all inheritance taxes
and interest conditioned in substance to pay all inheritance and estate taxes
due to the State from the estate of the deceased with interest thereon. An
action for the recovery of inheritance and estate taxes and interest shall lie

on either of said bonds witheut the authosity of the judge of probate,
Sec. 51. 36 MRSA § 3687 is repealed.
Sec. 52. 37 MRSA §§ 201 - 215, are repealed,
Sec. 52-A. 37 MRSA §§ 217 - 221 are repealed.

Sec. 53. Effective date. This Act shall become effective January 1, 1981,
except as otherwise provided. ‘

Effective January.1, 1981, unless otherwise indicated

CHAPTER 541
S. P. 581 — L. D. 1639

AN ACT to Make Additional Corrections of Errors and Inconsistencies in the Laws
of Maine.

Emergency preamble. Whereas, Acts of the Legislature do not become
effective until 90 days after adjournment unless enacted as emergencies: and

Whereas, Acts of this and previous Legislatures have resulted in certain
technical errors and inconsistencies in the laws of Maine; and

Whereas, these errors and inconsistencies cause ditficulty and confusion in
determining what is intended under the law; and

Whereas, it is vitally necessary that this difficulty and confusion be resolved in
order to prevent any injustice or hardship on the citizens of Maine; and

Whereas, in the judgment of the Legislature, these facts create an emergency
within the meaning of the Constitution of Maine and require the following

legislation as immediately necessary for the preservation of the public peace,
health and safety: now, therefore,

Be it enacted by the People of the State of Maine, as follows:

PART A



	1979_PL_c540_Pt1
	1979_PL_c540_Pt2



