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D. Any person, in the regular employment of a public utility, carrying out
work incidental to his employment;

E. Any person who is qualified under the law to use the title “professional
engineer,” provided such person may do only architectural work as is in-
cidental to his engineering work;

2. Drawings and specifications; construction or development, Nothing
in this chapter shall be construed to prevent any person from making a set
of drawings or specifications for, or supervising the construction or develop-
ment of, or the occasional or incidental erection, construction or development
of :

A. Any building intended for occupancy by himself or any person, as-
sociation or corporation regularly employing him;

B. Any building used for farm purposes;
C. Any single family residence used by that person as his home;
D. Any remodeling or alteration of existing buildings not involving struc-
tural changes; provided such person shall not receive any compensation for
making such drawings and specifications; and
E. Any land or body of water which is the primary or temporary residence
of that person or any person, association or corporation regularly employing
that person. ‘
§ 227. Enforcement
It shall be the duty of all duly constituted law enforcement officers of the
State and all political subdivisions thereof to enforce this chapter and to

prosecute any persons violating this chapter.

§ 228, Penalties
Violation of any provision of this chapter shall be a Class E crime punish-

able by a fine of not less than $100 nor more than $500, or by imprisonment
for not more than 3 months, or by both,

Effective October 24, 1977

CHAPTER 464
AN ACT to Establish a Bill of Rights for Mentally Retarded Persons.

Be it enacted by the People of the State of Maine, as follows:

34 MRSA c. 186-A is enacted to read:
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CHAPTER 186-A
RIGHTS OF MENTALLY RETARDED PERSONS
§ 2141. Legislative intent and findings; rights of mentally retarded persons

1. Articulation of rights. It i is the intent of the Legislature to articulate
rights of mentally retarded persons, so that these rights may be exercised
and protected. Kach mentally retarded person shall have all the rights en-
joyed by citizens of the State and of the United States, unless some of these
rights have been suspended as the result of court guardianship proceedings,

2. Normalization. The Legislature finds and declares that the rights of
mentally retarded persons can, be protected best under a system of care
which operates according to the principles of normalization. The Legis-
lature further finds and declares that the system of care for the mentally
retarded citizens of the State shall operate accordmg to these principles
with the goals of::

A, Continuing the development of community-based services which pro--
vide reasonable alternatives to institutionalization in settings that are least
restrictive to the client; and

B. Providing habilitation, education and other training to mentally re-
tarded persons which will maximize their potential to lead independent
and productive lives and which will afford opportunities for outward mo-
bility from institutions.

3. Intent of act. It is the élear, unéquivocal intent of this Act to guar-
antee individual dignity, liberty, pursuit of happiness and the protection of
the civil and legal rights of mentally retarded persons.

§ 2142. Definitions

As used in this chapter, unless the context otherwise indicates, the follow-
ing words shall have the following meanings.

1. Bureau. “Bureau” means the Bureau of Mental Retardation of the
Department of Mental Health and Corrections.

2. Client. “Client” means any mentally retarded person receiving services
from the bureau or from an agency or facility licensed or funded to provide
services to mentally retarded persons, except those presently serving sen-
tences for crime,

3. Day facility. “Day facility” means any nonresidential facility owned,
operated, licensed or funded, in whole or in part, by the department or
through the Department of Human Services.

4. Department. “Department” means the Department of Mental Health
and Corrections,

5. Express and informed consent. “Express and informed consent” means
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consent voluntarily given with sufficient knowledge and comprehension of the
subject matter involved so as to enable the person giving consent to make an
understanding and enlightened decision, without :any element of force, fraud,
deceit, duress or other form of constraint or coercion,

6. Habilitation. “Habilitation” means the process by which an individual
is assisted to acquire and maintain those life skills which enable him to cope
with the demands of his own person and environment; to raise the level
of his physical, mental and social efficiency; and to upgrade his sense of
well-being. It includes, but is not liniited to, programs of . formal structured,
edUCatlon and treatment _ , B I

7. Normalization principle. “Normalization principle” means the principle
of letting the mentally retarded persons obtain an existence as close to riormal
as possible: and making’ ‘available to'them patterns and conditions of every-
day life which are as close as possrble to the norms and patterns of the main- »
stream of soc1ety : S

8. Resrdentlal fac111ty “Residential facility” means a facility providing
24-hour residential care for mentally retarded persons which is owned,
operated;: licensed. or- funded, in-whole or in part by the department or
through the Department of Human Services.

9. Treatment: “Treatment” means the prevention, amelloratlon or cure
of a patient’s.physical and mental d1sab111t1es or 1llness .

§ 2143.- nghts and basic protectlons of mentally retarded cllents

1. Humane care. Clients shall have the right to dignity, privacy and
humane care. , Lo PR e

2. Practice of religion. - Clients shall have the right to religieuS'freedom:
and practice. Nothing shall restrict or force infringement on a client’s right
to religious preference and practice.

3. Communication. Clients shall have a right to private communications:

A. Each client shall be allowed to receive, send and mail sealed, un-
opened correspondence. No person who owns or is employed by a day
facility or a residential -facility 'shall delay, liold or censor any incoming
or outgoing correspondence of any client; or open any such correspond-
ence wrthout the consen’r of the cllent or hls legal guardlan

B. Clients 'in res1dentral facilities 'shall be afforded reasonable opportu- '
nities for telephone communication; and

C. Clients shall have an unrestricted right to visitations during reasonable
hours. Nothing in this prov1sron shall be construed to permit 1nfr1ngement
upon other clients’ rights to privacy. ’

4... Work. Clients engaged in work programs which require compliance
'with state and federal wage and hour laws shall be provided with fair
compensation for labor in comphance with regulations of the United States
Department of Labor.
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5. Vote.. No client shall be denied the right to vote, unless under guard-
ianship, for reasons of mental illness as provided in the Constitution of Maine,
Article IT, section 1.

6. Personal property. Each client shall have the right to the possession
and use of his own clothing, personal effects and money. When necessary to
protect the client or others from imminent injury, the chief administrator of a
day facility or a residential facility may take temporary custody of clothing
or personal effects which 'shall be immediately returned when the emergency
ends.

7... Nutrition.: Each client in a residential facility shall have the right to
nutritious food in adequate: quantltles Meals shall not bée withheld for dis-
mplmary reasons. ' = :

8. Medical care. Each client shall have the right to receive prompt and
appropriate medical and dental treatment and care for physical and mental
ailments and for the prevention of any illness or disability. Medical treat-
ment shall be consistent with the .accepted standards of medical practice in
the community, unless the religion of the client so prohibits. ‘

A. Medication shall be administered only at the written order of a phy-
.sician, Medication shall not be used as punishment, for the convenience
of staff, as a substitute for a habilitation plan or in unnecessary or exces-
sive quantities.

B. Daily notation of medication received by each cllent in a residential
facility shall be kept in the client’s records.

C. Perlodlcally, butno,less frequently than every 6 months, the drug
regimen of each client in a residential facility shall be reviewed by the
attending physician or other appropriate monitoring body, consistent with
appropriate standards of medical practice. All prescriptions shall have a
termination date.

D. Pharmacy services at each residential facility operated by the depart-
ment, shall be directed or supervised by a professionally competent pharm-
acist licensed according to the provisions of Title 32, chapter 4r1.

E. Prior to instituting a plan of experimental medical treatment or carry-
ing out any surgical procedure, the express and informed consent shall be
obtained from the client, unless the client has been found to be legally in-
competent, in which case the guardian of the client’s: person may consent.
Information upon which the client :shall make necessary treatment and
surgery decisions shall include, but not be limited to:

(1) Thenature and consequenées of such procedures;
(2) The risks, benefits and pufposes of such procedures; and

(3) Alternate procedures available,
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F. The express and informed consent of a person described in paragraph E
.may be withdrawn at any time, with or without cause, prior to treatment or
surgery-.

(1) Notwithstanding the absence of express and informed consent,
emergency medical care or treatment or surgical procedure may be pro-
vided to any client who has been injured or who is suffering from -an
acute illness, disease or condition if delay in initiation of emergency
medical care, treatment or surgery would substantially endanger the
health of the client.

(2) The absence of express and informed consent notwithstanding
.emergency medical care or treatment to any client who has been in-
jured or who is suffering from an acute illness, disease :or condition
may be provided if, within a reasonable degree of medical certainty,
delay in initiation of emergency medical care or treatment would en-
danger the health of the client.

g. Social activity. Each client shall have the right to have suitable op-
portunities for behavioral and leisure time activities which include social
interaction.

ro. Physical exercise. Each client shall have the right to have opportu-
nities for appropriate physical exercise, including the use of available indoor
and outdoor facilities and equipment.

11, Discipline. No client shall receive inhumane discipline. Each facility
shall prepare a written statement of policies and procedures for the control
and discipline of residents which is directed to the goal of maximizing the
growth and development of the clients and copies of this statement shall be
given fo each client and parent or legal guardian of each client, if the client
has been adjudged incompetent and shall be posted in each residential and day
facility. :

A. Residents shall participate, as appropriate, in the formulation of such
policies and procedures.

B. Corporal punishment shall not be permitted.

C. Seclusion, defined for the purposes of this chapter as the placement of
a resident alone in a locked room for a period in excess of one hour, shall
not be employed. Placement of a resident alone in a locked room for a
period of less than one hour may occur only in emergencies to protect the
client or others from imminent injury, provided a client so placed shall be
visually checked by a staff person at ro-minute intervals throughout the
duration of such placement.

12. Behavior modification. No client shall be subject to a treatment pro-
gram to eliminate bizarre or unusual behavior, without first being examined
by a physician to rule out the possibility that such behaviors are organically
caused, Treatment programs involving the use of noxious or painful stimuli
may only be employed to correct behavior more harmful to the client than
the treatment program on the recommendation of a physician or psychologist
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and with the approval, following a case-by-case review, of the chief adminis-
trator of the residential facility and a client advocate of the department.

13. Physical restraints, Clients shall have the right to be free from
physical restraints. Physical restraints shall be employed only in emer-
gencies to protect the client from imminent injury to himself or others, Re-
straints- shall not be employed as punishment, for the convenience of staff,
or as a substitute for habilitative services. Restraints‘shall impose the least
possible restrictions consistent with their purpose and shall be removed
when the emergency ends. Restraints shall not cause physical ihjury to the
client and shall be designed to allow the greatest possible comfort,

A.  Mechanical supports used in normative situations to achieve proper
body position and balance shall not be considered restraints, but shall be
prescriptively designed and applied under the supervision of a qualified
professional with concern for principles of good body ahgnment, circula-
tion and allowance for change of pos1t10n. ‘

B. Totally enclosed cribs and barred enclosures shall be considered re-
straints.

C. Daily reports on the use of restraints shall be made to the appropriate
chief administrator of the facility. A monthly summary of such reports
shall be relayed to the Office of Advccacy. The reports shall summarize
all such cases of restraints, the type used, the duration of usage and the
reasons thereof.

14. Records. All client records shall remain confidential as provided
for in section 1-B. The client, or his parent or legal guardian if the client
is incompetent, shall have access to records upon request. The department
shall have access to the records of a day facility or a residential facility as may
be necessary to carry out the statutory functions of the department. »

§ 2144. Violations; liability for violations

1. Violations reported and investigated. Any alleged violation of a
client’s rights shall be reported immediately to the Office of Advocacy of
the department and to the Attorney General's office. The Office of Ad-
vocacy shall conduct an investigation of each alleged violation pursuant to
the provisions of section 1-A. This office shall submit a written report of
the findings and results of the investigation to the chief administrative of-
ficer of the facility in which the client’s rights were allegedly violated and
to. the commissionier of the department within 2 working days after the
occurrence or discovery of the alleged incident.

2. Liability for violations, Any person who violated or abuses any rights
or privileges of clients provided by this Act shall be liable for damages as
determined by law. Good-faith compliance with the provisions of this Act
in connection with evaluation, admission, habilitation programmg, educatlon,
treatment or discharge of a client shall be:a defense to an action for civil or
criminal liability under this Act: Intentional viclation of the provisions of
this Act shall be punishable as a Class E crime, punishable by imprisonment
not to exceed 6 months or a fine as provided in Title 17-A, section 1301I.
Civil damages may be awarded fo1 negligent or 1ntentlonal V1olat10ns of
this Act.
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§ 2145.. Notice of rights

Each client and parent or legal guardian of each client, if the client has
been adjudged incompetent, shall promptly reccive from the Department of
Mental Health and Corrections a written copy of this Act and of section
1-B. 'Each client shall be promptly informed in clear language of the legal
rights of mentally retarded persons. A copy of this Act shall be posted in
each residential and day facility. ~ o ,

8 2146. Client government

Upon request of a client, a residential facility shall initiate and develop a
program of client government to hear the views and represent the interests
of all clients served by the facility. « The client government.shall be com-
posed of residents elected by other residents, and staff advisors skilled in the
administration of community organizations, . The client government shall
work closely with the bureau and the Office of Advocacy to promote the
interests and welfare of all residents in the facility.

§ 2147 System of care for mentally retarded clients

1. System of care. The Legislature declares that the system of care,
through. whichi: the: State  provides services to and programs for mentally
retarded persons, .shall be designed not only to protect the integrity of the
legal and human r1ghts of these persons, but also to meet the needs of these
personsi '

2. Responsibilities of the department. To facilitate the development of
a system which meets the. needs of mentally retarded persons the depart—
ment;, through the bureau, shall : . ;

,A Pr0v1de a mechamsm for the 1dent1f1cat10n, evaluatlon treatment and
reassessment of and the provision of services:to-mentally retarded persons.

This mechanism shall include an habilitation program for every chent
served by the department; :

B. Divert mentally retarded persons from institutional care, whenever
professjonal diagnosis and evaluation, the personal preference of the client
or his legal guardian, and the avarlablhty of approprlate services indicate
that these persons should be placed in community environments and pro-
grams; L ,

‘C. Provide programs, so far as resources permit, for the proper habilita-
tion, and treatment of mentally retarded persons, which shall include, but
need not be limited to, comprehensive medical care, education, recreation,
physical therapy, training, social services and habilitation and rehabilitation
services suited to the needs of the individual regardless of age, degree of
retardation or handicapping condltxon. No mentally retarded person shall
"be deprlved of these enumerated services by reason of inability to pay;

D. Work toward effectuatingthe normalization principle ‘through the
establishment of community services for the mentally retarded: person as:
a viable and practical alternative to institutional care at each stage of
individual life development.  If care in an institutional facility becomes
necessary, it should be in the least restrictive setting, consistent with the
proper care of the mentally retarded person;
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E. Eliminate its own duplicative and .unnecessary administrative pro-
cedures and practices in the system of care for mentally retarded persons
and encourage other departments to do the same; and clearly define areas
of responsibility in order to economically utilize present resources;

F. Strive toward having a sufficient number of personnel who are qual-
ified and experienced to provide treatment which is benef1c1al to the
mentally retarded clients; and : RSP :

~G.. :Encourage other:departments to provide to mentally retarded persons
those services which are required by law. In particular, the department
shall:

i
Vi 3

(1) - Work actively to ensure that its mentally retarded clients, as pro-
vided for in Title 20, chapter 404, shall receive education and training
services begmnmg at age 6 regardless of the degree of retardatlon, or
accompanymg dlsabllmes or handlcaps, : ( RS

(2) Advise the Department of Human Services about standards and
policies pertaining to administration, staff, quality of care, quality of
treatment, health and safety of clients, rights of clients, community re-
lations and licensing procedures and other areas which  affect mentally
retarded persons residing in facilities licensed by the Department of
Human Services; and

(3) Inform the Joint Standing Committee on Health and Institutional
Services of the Legislature dbout areas where increased cooperation by

. ‘other departments.is necessary in order to improve the delivery of ser-
‘vices to mentally retarded persons.

3. Plan. The department, through the bureau, shall prepare a plan,
subject to the following provisions: = :

A. The plan shall indicate the most effective and efficient manner in
which to implement services and programs for mentally retarded persons,
while safeguardmg and respectmg the legal and human rlghts of these
persons; . :

B. The plan shall be prepared biennially and shall be submitted to the
Joint Standing Committee on Health :and. Institutional Services of the
Legislature by no later than January 15th of every odd-numbered year; and

C. The committee shall study the plan and shall make recommendations
to the Legislature with respect to funding improvements, in programs and
servires to mentally retarded persons.

Effective October 24, 1977

CHAPTER 465

AN ACT Relating to Mental Illness as an Impediment to Divorce.



