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414 COURT PROCESS AND PROCEDURE 

CHAP. 317 PUBLIC LAWS, 1959 

Chapter 316 

AN ACT Relating to Licenses for Pari Mutuel Harness Horse Racing. 

Be it enacted by the People of the State of Maine, as follows: 

R. S., c. 86, § II, amended. The 5th paragraph of section II of chapter 86 
of the Revised Statutes is amended to read as follows: 

'DHFif.lg 4fte Fel'fiB:if.lif.lg ffiH.e ~ 4fte ~, H &HJ' bep,yeef.l ~ +5#t- ftfi4 
OetobeF +5#t, 4fte The commission may grant to a track or tracks a license to 
operate day or night harness racing +er fte flffioFe ~ = ~ ffi &HJ' '* ~ 
~ '\yitfioHt f.leeessB:Fily l'fieetif.lg 4fte sJ3eeifieB:tiof.ls ~ ~ ffi 4fte J3Feeed 
~ J3B:FB:gFB:J3h.' 

Effective September 12, 1959 

Chapter 317 

AN ACT Affecting Certain Statutes Relating to Court Process and Procedure 
and to Kindred Matters. 

Be it enacted by the People of the State of Maine, as follows: 

Sec. 1. R. S., C. I, § 16, amended. Section 16 of chapter I of the Revised 
Statutes is amended to read as follows: 

'Sec. 16. Report of county commissioners filed with Superior Court; petition 
for new trial. The commissioners shall file in the office of the clerk of the 
Superior Court a report of their doings, which shall be conclusive upon the 
parties, unless one of them within 30 days ft#€.F 4fte ~ -teFffi ~ 4fte ~ 
files in court his petition for a new trial, which after due notice to the opposite 
party may for due cause be granted, to be had in said court.' 

Sec. 2. R. S.,'c. 16, § 67, amended. The 4th sentence of section 67 of chapter 
16 of the Revised Statutes is amended to read as follows: 

'Such appeal shall be entered fH; 4fte -teFffi 4irffit OeeHFFif.lg not less than 30 days 
after such statement of assessed valuation shall have been so deposited, and 
notice thereon shall be ordered by said court ffl -teFffi ffiH.e @of' ~ &HJ' fH5tiee 
tfieFeof ffi '-B:eB:tiof.l; fffi€l 5'B:i4. Said appeal shall be tried, heard and determined 
by the court without a jury and with the rights provided by law in other civil 
cases so heard.' 

Sec. 3. R. S., c. 16, § 67, amended. The next to the last sentence of section 
67 of chapter 16 of the Revised Statutes is repealed and the following sentence 
enacted in place thereof: 

'An appeal may be taken to the law court as in other actions.'_ 

Sec. 4. R. S., c. 16, § 217, amended. Section 217 of chapter 16 of the Re
vised Statutes, as amended by section 23 of chapter 405 of the public laws of 
1955, is further amended to read as follows: 
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'Sec. 217. Appeals from decisions of Tax Assessor. Any person aggrieved 
because of any action or decision of the Tax Assessor under ~ pFsyisisflS ~ 
sections 200 to 221 may appeal therefrom within 20 days to the Superior Court. 
}[st ~ #nffi 'Ii' ~ ~ ~. ~ ~ 5iH4 Sl:l:pcFisF ~ When the 
appeal is taken, the appellant shall serve upon the State Tax Assessor or his 
duly authorized representative a copy of the said l'ctitisfl complaint stating 
the reasons for the appeal frfl4 fl8ti!yifl~ ~ ~ l'zSSCSS8F ~ ~ ~ ~ 
~ .s.e~. Pending judgment of the court, the decision of the Tax Assessor 
shall remain in full force and effect.' 

Sec. 5. R. S., c. 16, § 278, amended. The 6th sentence of the 2nd paragraph 
of section 278 of chapter 16 of the Revised Statutes is repealed and the following 
sentence enacted in place thereof: 

'The appellant shall, when the appeal is taken, give to the State Tax Assessor or 
his duly authorized representative written notice of the appeal with a copy of 
the complaint stating the reasons for the appea.l.' 

Sec. 6. R. S., c. 17, § 33, amended. Section 33 of chapter 17 of the Revised 
Statutes is amended to read as follows: 

'Sec. 33. Appeal. Any taxpayer aggrieved by the decision upon such peti
tion may, within 30 days after notice thereof from the Tax Assessor, appeal 
therefrom to ~ ~ ~ ~ the Superior Court ~ .s.e ~ tttHi fi.eW UTffi'e 

-tffitn, '38 ~ ~ ~ ~ ~ Bftoi4 dceisisfl in any county where he has a 
regular place of business for making retail sales, or, if he has no such place 
of business within the State, to ~ ~ ~ the Superior Court in Kennebec 
County. The appellant shall, 6ft eF ~ ~ ~ ~ ~ ~ ~ ~ ~ 
~ ~ ~ ~ when such appeal is taken, file an affidavit stating his 
reasons of appeal and serve a copy thereof on the Tax Assessor, and in the 
hearing of. the appeal shall be confined to the reasons of appeal set forth in 
such affidavit. Jurisdiction is granted to the Superior Court to hear and deter
mine such appeals and to enter such order and" decrees as the nature of the 
case may require. "HcaFifl~s ffiil:j" .s.e M:4 ~ ~ ~ ffi ~ flffie eF 

B:ftj" ~ theresf ffi vaeatisfl ~ ~ deeisisfl ~ Bftoi4 ~ eF ~ The 
decision upon all questions of fact shall be final. An appeal may be taken to the 
law court as in other actions. Decisions shall be certified forthwith by the clerk 
of court to the Tax Assessor.' (1959, c. 68, § 5) " 

Sec. 7. R. S., c. 17, § 34, repealed and replaced. Section 34 of chapter 17 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 34. Injunctions. The State Tax Assessor may, by filing a complaint, 
apply for the revocation of registration and injunction from doing business of 
any person required to register by this chapter or any ruling, rule or regula
tion, who has omitted to register within IS days after the Tax Assessor shall 
have made demand as provided by section 28; or has omitted to file with the 
Tax Assessor any overdue report within IS days after the Tax Assessor shall 
have made demand therefor as provided by section 28, or shall have knowingly 
filed a false report; or has omitted to pay any tax required of him by this 
chapter when the same shall be shown to be due on a repQrt filed by the tax
payer, or admitted to be due by the taxpayer, or shall have been determined 
to be due and such determination shall have become final under this chapter. 
The existence of other civil or criminal remedies shall be no defense to this 
proceeding. 

The complaint shall be deemed adequate as to form if it sets forth the name 
and the address; of the defendant as stated in his last return filed with the Tax 
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Assessor, or, if no such return was filed, the address, if any, known to the Tax 
Assessor; the breach of the law or ruling or rule or regulation committed by 
the defendant; the Tax Assessor's prayer for relief. The para~raphs of the 
complaint shall be numbered. The complaint need not be verified. 

The complaint may be presented to any Justice of the Superior Court in any 
county where the defendant has a regular place of business, or, if he have no 
regular place, then in Kennebec County. Such justice shall forthwith :fix a 
time and place for hearing and cause notice thereof to be given the defendant. 
The defendant shall serve upon the State Tax Assessor a copy of his answer to 
the complaint at least 3 days before the day of hearing. The answer shall be 
paragraphed and numbered to conform with the numbering of the paragraphs 
in the complaint so far as may be. Any allegation of fact in the complaint 
which is not denied shall be taken as true. 

Jurisdiction is granted to the Justices of the Superior Court to hear and 
determine such matters, and to enter and change such orders and decrees from 
time to time as the nature of the case may require and, if necessary, to appoint 
a receiver. From any final decree of such justice, an appeal lies to the law 
court. Said appeal shall be heard by the law court in the same manner as in 
other actions.' 

Sec. 8. R. S., c. 23, § 23, amended. Section 23 of chapter 23 of the Revised 
Statutes is amended to read as follows: 

'Sec. 23. Appeals from decisions of the "joint board." Any person aggrieved 
by said decision of the joint board may appeal therefrom to the Superior Court 
in the county where the land is situated within 30 days after the date of the 
receipt of the notice of award. The appellant shall file notice of his appeal with 
the State Highway Commission at Augusta by registered mail within the time 
~ limited, and '* ~ ~ ~ e.f ~ ~ i;,ei4 foHO'r;ing ~ e]jpiration 
e.f ~ ~ je ~ when such appeal is taken shall file a complaint setting forth 
substantially the facts upon which the case shall be tried like other cases with 
the right in either party to a jury trial. ~ ~ 4a++ deteFmine ~ ~'.e,
a €8fflfH-i.H.e.e e.f i'e~ftee H ~ parties 5" ~, ef' .s,. a veFdict e.f f.t5 ~, 
an4 5fiat+ ~ judgn1:ent f.ffi: ~ dan1ages FeeoveFed, fi-n4 ~-effi f.ffi: €e5-t5 
ffi ~ e.f ~ ~ €~ therete, fin€, ~ f.55-1±e e]jeeution f.ffi: ~ €e5-t5 
8n~ The clerk shall certify the final judgment of the court to the commission, 
which shall enter the same of record, and order the damages therein recovered 
to be paid by the Treasurer of State. The party prevailing recovers costs to be 
taxed and allowed by the court, except that they shall not be recovered by the 
party claiming damages, but by the other party, if on such appeal by either 
party said claimant fails to recover a greater sum as damages than was allowed 
to him by the board. +ee fflfflffif.t.te.e 5~ -Be ~-e4 a n!f!.58~~ €effi~€fl-5oa
iffin f.ffi: -tfleF seFdees -te -Be ~ .e,-~ ~ -Hf!€H1: ~ ~ntation e.f -tfleF 
'Feflffi't ttn4 ~ .e,-~ treasurer e.f ~ -Hf!€!'H ~ eertiHeate e.f ~ ~ e.f 
~. In case of the decease of any person entitled to claim damages under 
sections 21 or 22, the heirs, executors, administrators or assigns of such person 
shall have the right to prosecute the appeal provided for in this section under the 
same conditions and limitations as the original owner had, and may be substituted 
for the appellant in any proceedings commenced by said appellant.' 

Sec. 9. R. S., c. 25, § 250, amended. The 4th and 5th sentences of section 250 
of chapter 25 of the Revised Statutes are repealed and the following sentences 
enacted in place thereof: 
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'An appeal may be, taken to the Superior Court from the order or decree of any 
probate or municipal court determining the custody of the child under sections 
247 to 258. The proceedings under such appeal shall follow the form prescribed 
for appeal from probate courts or from a municipal court, as the case may be, 
but pending action upon any such appeal, the court may order the custody of the 
child to be retained by said suitable person, children's institution, child welfare 
organization or the department.' 

Sec. 10. R. S., c. 29, § 5, sub-§ II, amended. The 3rd sentence of subsection 
II of section 5 of chapter 29 of the Revised Statutes is amended to read as fol
lows: 

'Any person aggrieved by any such regulation, or any act or order of the com
mission in enforcement thereof, may appeal to a Justice of the Superior Court 
by presenting to him a petition tllcFefoF ffi ~ ~ @oF .,-acation complaint 
within 30 days, and he shall fix a time and place of hearing wfH.dt ftHtj" .ee e:f 
cHam-Bers, @oF ffi .,-acation and cause notice thereof to be given the commission; 
and after the hearing, the justice may affirm or reverse the regulation, act or 
order of the commission.' 

Sec. II. R. S., c. 30, § 127, amended. The last paragraph of section I27 of 
chapter 30 of the Revised Statutes is repealed and the following paragraph en
acted in place thereof: 

'An appeal may be taken to the law court as in other actions.' 

Sec. 12. R. S., c. 36, § 60, amended. Section 60 of chapter 36 of the Revised 
Statutes is amended to read as follows: 

'Sec. 60. Appeal filed. An,- peFson aggric..-ea :e,.. ~ spinion, aiFcctiof± 8¥ 

jtlagm-en4; sf ~ ~ ffi ~ sf ~, ffi In a proceeding for the location of 
such public reserved lots as provided for in sections 56 to 59 ftHtj" ~ ~ 
~ titCFCtO ~ ffi ~ actions, an appeal may be taken to the law court as in 
other actions.' 

Sec. 13. R. S., c. 41, § 16, amended. The 6th sentence of section I6 of 
chapter 4I of the Revised Statutes, as repealed and replaced by chapter 342 
of the public laws of I957, is amended to read as follows: 

'Any interested party aggrieved by their determination of location or damages 
may appeal from their determination to the Superior Court of the county e:f 
'ifi.e ~ FegtllaF ~ sf ~ ~ within 30 days following the date of filing 
of their return with their said clerk.' 

Sec. 14. R. S., c. 41, § 16, amended. The 9th sentence of section I6 of chap
ter 4I of the Revised Statutes, as repealed and replaced by chapter 342 of the 
public laws of I957, is amended, to read as follows: 

'The appellant shall file notice of his appeal with the county commissioners with
in the time above limited, and e:f 'ifi.e .ffi:si: ~ sf ~ ~ 4*e ft com-plaint 
shall, when appeal is taken, include in the complaint a statement setting forth 
substantially the facts, upon which the case shall be tried like other cases.' 

Sec. IS. R. S., c. 41, § 16, amended. The last sentence of the first paragraph 
of section 16 of chapter 41, as repealed and replaced by chapter 342 of the public 
laws of 1957, is repealed and the following sentence enacted in place thereof: 
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'An appeal may be taken to the law court as in EIther actions.' 

Sec. 16. R. S., c. 44, § 59, amended. The last sentence of section 59 of chap
ter 44 of the Revised Statutes is amended to read as follows: 

'The Superior Court shall have full jurisdiction * ~, e:rt4 ~ £npFeffie :ftt
~ ~ e:rt4 ~ £npeFioF ~ ffi ~ upon application of the commis
sion or of the Attorney General, to enforce all orders of the commission and the 
performance by public utilities of all duties imposed by law upon them, including 
the appointment of receivers, agents and special masters to carry the orders of 
said courts and of said commission into effect and clothing them with adequate 
authority therefor.' 

Sec. 17. R. S., c. 45, § 37, amended. Section 37 of chapter 45 of the Re
vised Statutes is amended to read as follows: 

'Sec. 37. Appeal; notice and proceedings. Any person, aggrieved by the 
decision or judgment of the county commissioners in relation to damages for 
land taken for railroad purposes, may appeal to ~ ~ i-eFffi '* the Superior 
Court to be held in the county where the land is situated, ~ ~ j9 4ap 
~ ~ fttty w~ within 30 days after the report of the commissioners is made, 
enelnding ~ fttty '* #"e €€ifHffi€neeffieffi '* ~ session '* 5ffi4 ~ which 
court shall determine the same by a committee of reference if the parties so 
agree or by a verdict of its jury, and shall render judgment and issue execu
tion for the damages recovered, with costs to the party prevailing in the ap
peal, but no committee or jury shall alter the requirements in the report of the 
commissioners. +fte appeila-ffi.!; ~ ~ written ~ '* 5i:t€ft ~ ~ 
~ opposite ~ +-t 4ap a-t ~ ~ ~ ~ft '* 5ffi4 ~ e:rt4 ~ * ~ ~ i-eFffi ~ "" eOffiplaint setting fOft~: ~~ ~ ~ '* ~ 
~ . .Qft ~ ~ e:ceeptioHft ffiil!j" .ae ~~ &5 ffi e#reF~. The appel
lants shall, when such appeal is taken, include in the complaint a statement 
setting forth substantially the facts of the case and shall give written notice of 
such appeal with a copy of the complaint to the opposite party. An appeal may 
be taken to the law court as in other actions.' 

Sec. 18. R. S., c. 45, § 40, amended. The first sentence of section 40 of chap
ter 45 of the Revised Statutes is repealed and the following sentence enacted in 
place thereof: 

'Service of process and notice may be made as process is served in other actions.' 

Sec. 19. R. S., c. 45, § 56, amended. The 2nd sentence of section 56 of chap
ter 45 of the Revised Statutes is repealed and the following sentence enacted in 
place thereof: 

'An appeal from any ruling of the court in such proceedings, except in recom
mitting the report, may be taken to the law court as in other actions.' 

Sec. 20. R. S., c. 46, § 96, amended. The 2nd sentence of section 96 of chap
ter 46 of the Revised Statutes is repealed and the following sentence enacted in 
place thereof: 

'The Superior Court is given full jurisdiction to enforce compliance with any 
order issued by the Public Utilities Commission under this chapter.' 
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Sec. 2I. R. S., c. 48, § 25, sub-§ IV, amended. The 4th sentence of sub
section IV of section 25 of chapter 48 of the Revised Statutes is amended to 
read as follows: 

Within said period of IO days any party deeming himself aggrieved by the 
order of the commission may appeal therefrom to the ~ e4 ~ Superior 
Court ~ ff; .a.e fi.M in the county wherein the holder of such permit or cer
tificate resides, and cause notice of such appeal to be served on the commission.' 

Sec. 22. R. S., c. 49, § 3, amended. Section 3 of chapter 49 of the Revised 
Statutes is amended to read as follows: 

'Sec. 3. Boats liable for loss or damage of property transported, and may 
be attached. For loss or damage of property transported on a river, stream 
or bay, by boat for hire, the boat is liable, whether owned or not by the person 
undertaking such transportation, and may be attached on a writ of attachment 
in an action against him, sued out within 60 days after such loss or damage, 
and sold like other personal property on an execution issued on the judgment 
recovered in such ~ a-H4 fHry' action. Any surplus shall be paid to the owner 
of the boat. Such attachment is effectual against any conveyance or lien after 
such loss or injury and prior to the attachment.' 

Sec. 23. R. S., c. 50, § 40, amended. Section 40 of chapter 50 of the Revised 
Statutes is amended to read as follows: 

'Sec. 40. Party aggrieved by assessment of damages may appeal; determina
tion. Either party aggrieved by the assessment of damages may, within 20 
days after the award, 4M-e itt ~ ~ e4 ~ ~ e4 ~ ~ ~ eOtlnt;r e 
e6M" e4 ;Efl.e ~ wi-Ht Feasons e4 ~, e €6ff e4 ~ ~, attesteEl: 
e,- ;Efl.e ~, ~ .a.e ~ eft ~ aEl:;-erse ~ e.j; ~ ~ ~ ~ ;Efl.e 
~ e4 ;Efl.e stlperior €€n:H't fo.F ~ eotlnt:r ff; .a.e ~ ~ a#e.y ;Efl.e ~
~ e4 ~ ~ ~ appeal therefrom to the Superior Court. The appellant 
shall when the appeal is taken include in the complaint a statement setting forth 
substantially the facts of the case and shall give written notice of such appeal 
with a copy of the complaint to the opposite party. After entry, the matter shall 
be determined by a jury, or by the court by agreement of parties, in the same 
manner as other civil ~ actions. If the company is the appellant and the 
award is not decreased, the costs shall be paid by the companYi H. If the appli
cant appeals and the award is not increased, the costs shall be paid by the appli
cant.' 

Sec. 24. R. S., c. 50, § 45, amended. The first 2 sentences of section 45 of 
chapter 50 of the Revised Statutes are amended to read as follows: 

'Any party aggrieved by any order or decision of the municipal officers relating 
to the joint use or occupation of poles or by any of the regulations established 
by the municipal officers of said city or town relating to the joint use of poles, 
or by their decision as to his proportionate share of the original cost, or the 
cost of maintaining any joint poles, or the annual rental for the use of the 
same, may appeal from such orders, decisions or regulations of the municipal 
officers at any time, within IO days after service of notice of the same, to the 
~ ~ e4 ;Efl.e Superior Court ff; .a.e fi.et4 in the county ffi~ -tffirn 'J6 ~ 
a#e.y seF·,iee ~ 5i:t4~, e:re1tlEl:ing ;Efl.e +sot ~ e4 ~ ~eft. The appel
lant shall ~ ~ft ~ e4 5i:t4 ~ ~ ;Efl.e opposite ~ ~ 
~ e.j; ~ ~ ~ session e4 ~ €€n:H't. aft4 ~ e.j; ~ +sot ~ 4M-e 
e, when such appeal is taken, include in the complaint a statement setting forth 
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substantially the facts of the case, and the orders, decisions or regulations of 
the municipal officers from which he appeals and in what respect he is aggrieved 
thereby; and shall give written notice of such appeal with a copy of the com
plaint to the opposite party.' 

Sec. 25. R. S., c. 52, § 6, amended. Section 6 of chapter 52 of the Revised 
Statutes is amended to read as follows: 

'Sec. 6. Shares sold for debts of holders; franchise, pipes, fountains, etc., 
sold for corporate debts; redemption; execution, when revived by motion. 
Shares in such corporations are personal estate and may be attached on a writ 
and sold on execution for the debts of the holders, like shares in other cor
porations't ftoH4 tfi.e. The franchises, fixtures, pipes, fountains and interests 
in lands of such corporations are liable to attachment and sale on execution, 
as personal property, for their corporate debts; but the purchaser thereof at 
such sale shall not interfere with the possession of the corporation for 2 months 
after the sale-r ftoH4~. Within that time, it may redeem such franchise 
and property by paying the sum for which they were sold with interest; but if 
not so redeemed, the purchaser shall have the same rights under the franchise 
and to such property as the corporation had. Any creditor of such corporation, 
whose execution has been satisfied by an ineffectual sale of such franchise or 
property, may revive the judgment by ;;;effe ~ motion.' 

Sec. 26. R. S., c. 52, § I7, amended. The first sentence of section 17 of 
chapter 52 of the Revised Statutes is amended to read as follows: 

'Any person aggrieved by the decision or judgment of the county commissioners 
in relation to damages for property taken may appeal to the ~ ~ e+ ~ 
Superior Court *' .J3.e fte.l.4 in the county where the property is situated, HTef'e 

~ within 30 days from the date when the report of the commissioners is 
made, €JEsh:l:8:ing tfi.e ~ e+ ~ SOffiffisnSSffisnt e+ ~ ssssioft e+ ~ ~ 
which court shall determine the same by a committee of reference if the par
ties so agree or by the verdict of its jury; and shall render judgment and issue 
execution.' 

Sec. 27. R. S., c. 52, § I7, amended. The last 2 sentences of section 17 of 
chapter 52 of the Revised Statutes are repealed and the following sentences en-
acted in place thereof: . 

'The appellant shall, when such appeal is taken, include in the complaint a state
ment setting forth substantially the facts of the case and shall give written notice 
of such appeal with a copy of the complaint to the opposite party. An appeal 
may be taken to the law court as in other actions.' 

Sec. 28. R. S., c. 59, § 73, amended. The first sentence of section 73 of chap
ter 59 of the Revised Statutes is amended to read as follows: 

'After a decree of sequestration is passed as proved in section 71, the court 8f' 

&nj" ~ tfiSfsof ffi vasation shall appoint commissioners who shall give such 
notice of the times and places of their sessions as the court 8f' ~ ~ 
orders; receive and decide upon all claims against the institution, and make re
port to the court at such time as the court orders of the claims allowed and dis
allowed and of the amount due each depositor, which shall be subject to ~ 
~ objections and amendment as reports of masters in chancery.' 
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Sec. 29. R. S., c. 59, § 25I, sub-§ IV, amended. The 3rd sentence of subsec
tion IV of section 251 of chapter 59 of the Revised Statutes, as enacted by section 
I of chapter 386 of the public laws of 1957, is amended to read as follows: 

'Either party may Q.e e1(eeptiofts offi appeal from the decisions and rulings 
of the court upon matters of law arising upon the trial, in the same manner 
and with the same effect as is allowed in the Superior Court in the trial of 
ett5e cases without a jury, without specifically reserving such right ore ~.' 

Sec. 30. R. S., c. 60, § I26, amended. The last paragraph of section 126 of 
chapter 60 of the Revised Statutes is amended to read as follows: 

'E1Eeeptiofts An appeal ~ tte may be taken to the law court ~ tfi.e -4e
~ 64' tfi.e StlpeFioF ~ as in other actions.' 

Sec. 3I. R. S., c. 60, § 330, sub-§ III, amended. The last paragraph of sub
section III of section 330 of chapter 60 of the Revised Statutes is amended to 
read as follows: 

'Eneeptiofts ~ tte An appeal may be taken to the law court ~ #te 4e-
~ 64' #te Stlp eFior ~ as in other actions.' 

. Sec. 32. R. S., c. 60, § 347, sub-§ III, amended. The last paragraph of sub
section III of section 347 of chapter 60 of the Revised Statutes is amended to 
read as follows: 

'Eneeptiofts ~ tte An appeal may be taken to the law court ~ #te 4e-
~ 64' #te StlpeFioF ~ as in other actions.' 

Sec. 33 .. R. S., c. 63-A, § 2I, amended. The first sentence of section 21 of 
chapter 63-A of the Revised Statutes, as enacted by section I of chapter 417 of 
the public laws of 1955, is amended to read as follows: 

'Any person aggrieved by any decision or ruling of the board of trustees shall 
have the right of appeal from such decisions or ruling to the fte*t teFfft 64' #te 
Superior Court ore fl.e fiel4 in the County of Kennebec, fieM ft&t ~ ~ ~ 
~ a#er #te Feftditioft 64' 5itffi, deeisioft e;y ~ within 30 days after notice 
of such decision or ruling.' 

Sec. 34. R. S., c. 82, § I I, amended. The next to the last paragraph of section 
II of chapter 82 of the Revised Statutes is amended to read as follows: 

'The licensee may appeal from such suspension or revocation within 30 days 
thereof to any Justice of the Superior Court, ffi teFfft ~ e;y ',-aeatioft, -by 
eeFtioFaFi, e;y maHSalll:t1S e;y -by iffij" e-tfte.F method peFFaissihle tl:fl:oder #te fl:tl.es 
e:;ffi praetiees 64' 5itffi, ~ e;y #te ~ 64' ~ ~ and said court may make 
such further orders in respect thereto as justice may require.' 

Sec. 35. R. S., c. 84, § 9, amended. The last sentence of section 9 of chapter 
84 of the Revised Statutes is repealed and the following sentence enacted in 
place thereof: 

'The findings of fact made by the commISSIOn acting within its powers shall 
be conclusive, but the Supreme Judicial Court shall have the power to review 
questions of law involved in any final decision or determination of the commis-
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sion; provided that an appeal is taken by the aggrieved party within 30 days 
after such determination, and said court may make such further orders in 
respect thereto as justice requires.' 

Sec. 36. R. S., c. 88, § 9, amended. The last paragraph of section 9 of chapter 
88 of the Revised Statutes is amended to read as follows: 

'Any person, club, association or corporation aggrieved by the findings of 
the commission may -By petitioa take an appeal within 60 days to the Superior 
Court in the county where the hearing was held. ~ petition On such appeal, 
the complaint shall, in substance, state the findings of the commission and the 
grounds for appeal, and said court shall consider said proceeding de novo and 
-Hre paFties tl1oereto ~ ~ fig:ftt e4' eneeptioR ~ ~ ~ ffi ~ ffiatteFs 
an appeal may be taken to the law court as in other actions. In the event the final 
judgment of the court reverses the finding of the commission, the court finding 
and order shall be conclusive upon the commission.' 

Sec. 37. R. S., c. 89, § 39, amended. The last sentence of section 39 of chapter 
B9 of the Revised Statutes is amended to read as follows: 

'If an appeal from the location be taken in accordance with section 59, then 
notice of appeal on damages may be filed with the clerk of the county com
missioners within 60 days after the final decision of the appellate court in favor 
of such way as has been certified to him, to the Superior Court fiF5.t fteM in 
the county where the land is situated, ffiei'e tft&R, '39 ~ it#ef' 5-l:teft Rettee e4' 
~ ffl fltetI, which court shall determine the same in the same manner as 
is provided in section 42, when no appeal on location is taken.' 

Sec. 38. R. S., c. 89, § 42, amended. The first 2 sentences of section 42 of 
chapter 89 of the Revised Statutes are amended to read as follows: 

'Any person aggrieved by the estimate of damages by the county commis
sioners, on account of the laying out or discontinuing of a way, may appeal 
therefrom, at any time .fl.efere -Hre ~ tlftJ" e4' -Hre Feg1:1laF -teFffi s1:1cceediag' 
~ -at ~ within 30 days after the commissioners' return is made, to -Hre 
-teFffi e4' the Superior Court, fiF5.t fteM in the county where the land is situated, 
ffi6Fe ~ '39 ~ ~ -Hre ex:piFatioa e4' -Hre .ffia.e wi:-tffi.R ~ 51:teft ~ 
rrmy fte ~, exc11:1diag -Hre +S4; tlftJ" e4' ffi sessioa which court shall determine 
the same by a committee of reference if the parties so agree, or by a verdict of 
its jury, and shall render judgment for the damages recovered, and judgment 
for costs in favor of the party entitled thereto, and shall issue execution for the 
costs only. The appellant shall file notice of his appeal with the county com
missioners within the time above limited, and -at -Hre +S4; teFffi e4' -Hre ~ ~ 
fi.le i!: cOffiplaiat shall include in the complaint a statement setting forth sub
stantially the facts, upon which the case shall be tried like other cases.' 

Sec. 39. R. S., c. 89, § 56, amended. The first 4 sentences of section 56 of 
chapter 89 of the Revised Statutes are amended to read as follows: 

'Any party interested in such decision under tfte prO";isioi'ls e4' section 55 may 
appeal therefrom to the Superior Court in said county ffi fte eatcFed i!:t tfte teFffi 
t:1ereof fiF5.t fl..eM after 51:teft tlecisioa within 30 days. All further proceedings 
before the commissioners shall be stayed until a decision is made in the appellate 
court. If no person appears -at #ti!:t teFffi to prosecute the appeal, the judgment 
of the commissioners shall be affirn1ed. If the ~ ffl ~ eatered, fi'&t 
afterv;ards appellant appears, the court may appoint a committee of 3 disin-
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terested persons, who shall be sworn, and if one of them dies, declines or becomes 
interested, the court shall appoint another in his place and they shall cause 
notice to be given of the time and place of hearing before them by publication 
thereof in the state paper for 6 successive weeks, the last publication to be 14 
days at least before the day of hearing, and personal notice to the appellant 
and to the chairman of the county commissioners, 30 days at least before the 
time set for hearing'f~. They shall view the route, hear the parties and 
make their report '* tfi.e ~ @f' ~ ~ e4' tfi.e ~ to the court within 60 
days or such further time as the court allows after their appointment, whether 
the judgment of the commissioners should be in whole or in part affirmed or re
versed, which, being accepted and judgment thereon entered, shall forthwith be 
certified to the clerk of the commissioners.' 

Sec. 40. R. S., c. 89, § 58, amended. The next to the last sentence of section 
58 of chapter 89 of the Revised Statutes is amended to read as follows: 

'The time and place of hearing upon such petition shall be according to tfi.e 
pfoT;isiofts e4' section 55'f ffi. In case of an appeal to the Superior Court, the 
appeal may be made '* fI:fiY #ffi.e within 30 days after the return of the com
missioners has been placed on the files i:l:ft4 ~ tfi.e ~ ~ e4' ~ ~ 
ffi tfi.e C01:lftty; i:l:ft4 tfi.e. The proceedings upon the appeal shall be according 
to tfi.e PfOT,'isiofts e4' section 56.' 

Sec. 41. R. S., c. 89, § 59, amended. Section 59 of chapter 89 of the Revised 
Statutes is amended to read as follows: 

'Sec. 59. Petition for laying out highway; appeal; stay of proceedings. 
Parties interested may appear, jointly or severally, at the time of hearing be
fore the commissioners on a petition for laying out, altering, grading or dis
continuing a highwaYi i:l:ft4 afij". Any such party may appeal from their decision 
thereon '* airy' #ffi.e within 30 days after it has been placed on file an4 ~ 
~ ~~} e4' ~ S1:lPeFiOf ~ ffi ~ C01:lftty', '* ~ ~ ~ ~ 
~ .s.e cn-::c:-ca aft4 to the Superior Court in said county, which appeal may be 
prosecuted by him or by any other party who so appeared. All further pro
ceedings before the commissioners shall be stayed until a decision is made in 
the appellate court.' 

Sec. 42. R. S., c. 89, § 60, amended. Section 60 of chapter 89 of the Revised 
Statutes is amended to read as follows: 

'Sec. 60. Proceedings on appeal. If no person appears '* ~ ~ to 
prosecute the appeal provided for in section 59, the judgment of the commis
sioners may be affirmed. If the appee:t t.; ~ Cfttefca, ~ aftCfY;afaS appellant 
appears, the court may appoint a committee of 3 disinterested persons, who 
shall be sworn, and if one of them dies, declines or becomes interested, the court 
may appoint some suitable person in his place-t i:l:ft4~. They shall give such 
notice as the court has ordered, view the route, hear the parties and make their 
report '* tfi.e ~ @f' ~ -teFffi e4' tfi.e ~ to the court within 60 days or 
such further time as the court allows after their appointment, whether the 
judgment of the commissioners should be in whole or in part affirmed or re
versed; which, being accepted and judgment thereon entered, shall forthwith be 
certified to the clerk of the commissioners.' 

Sec. 43. R. S., c. 89, § 63, amended. The 2nd sentence of section 63 of 
chapter 89 of the Revised Statutes is amended to read as follows: 
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'Any person aggrieved by an assessment may appeal to the Superior Court 
M 4e ~ thefea4 4H4 ~ ~ '5ttEft ~5ffi'@ftP, ftft4 4e within 30 days. 
The presiding ~ justice M #Hri; ~ shall, on hearing the case, determine 
what part of said assessment shall be paid by the owners of the tract or town
ship, and what part, if any, by the county, and there shall be no appeal from 
such decision.' 

Sec. 44. R. S., c. 89, § !IS, amended. The last sentence of the first para
graph of section II5 of chapter 89 of the Revised Statutes is amended to read 
as follows: 

'He shall prosecute to final judgment and execution all civil cases in which the 
State is a party in his county and shall institute ~ ~ proceedings against 
sureties on any recognizance upon which the principal and sureties have been 
defaulted, before the term next succeeding that at which such default was en
tered upon the docket of the court, unless by order in open court the presiding 
justice shall grant a delay in ffiattefs a4 ~ ~ proceedings against such 
sureties.' 

Sec. 45. R. S., c. 89, § 133, amended. Section 133 of chapter 89 of the Re
vised Statutes is amended to read as follows: 

'Sec. 133. Receive costs in favor of State. Costs in all civil actions in the 
name of the State fflT ~ ~ €H' e#teF pfoeess, paid before execution is
sues, shall be paid to the clerk of the court where the suit is pending and be 
by him paid, without deduction, to the county treasurer.' 

Sec. 46. R. S., c. 89, § 164, amended. The 2nd sentence of section 164 of 
chapter 89 of the Revised Statutes is amended to read as follows: 

'His name and place of residence or that of his attorney shall be indorsed on 
the writ, summons or complaint and the indorser alone is liable for costs.' 

Sec. 47. R. S., c. 89, § 165, amended. Section 165 of chapter 89 of the Re
vised Statutes is amended to read as follows: 

'Sec. 165. Actions on sheriff's bond; proceedings. Any other person having 
a right of action on such bond may file an additional aeelafatiofi complaint 
in the same action in the office of the clerk of courts, who shall issue a sum
mons, directed to the defendant, specifying the cause of action and the amount 
demanded, returnable to the same court and indorsed by the name and place 
of residence of such other person or his attorney't ftft4 '5ttEft. Such indorser 
is liable for costs like indorsers of writs, summonses and complaints.' 

Sec. 48. R. S., c. 89, § 166, amended. Section 166 of chapter 89 of the Re
vised Statutes is amended to read as follows: 

'Sec. 166. Service; right of person filing complaint; answer. +he pfoflert,
a4 -t*e aefefiaafit ~ ~ attaehea fflT '5ttEft 5t!:ffi'fi'i~ e:5 fflT 'ffieBfte pfoeess, ftft4 * The summons shall be served on the defendant e:5 aft origifial S1:lffiffi0HS-t ftft4 
#;EfC1:lflOfi and attachment may be made, as in an original action. Thereupon 
such person has all the rights of a plaintiff in the ~ ftft4 4e action. The de
fendant shall answer to said aee1aratiofi complaint, and judgment may be ren
dered thereon as if it were filed in an action originally instituted for the same 
cause.' 



COURT PROCESS AND PROCEDURE 425 

PUBLIC LAWS, 1959 CHAP. 317 

Sec. 49. R. S., c. 89, § I67, amended. Section 167 of chapter 89 of the 
Revised Statutes is amended to read as follows: 

'Sec. I67. Damages assessed on rendition of judgment; issue of executions. 
When judgment is rendered against the defendant in such action, damages shall 
be assessed on each deel8:F8:tiol'I complaint for the amount which the party 
filing it would recover in fl: ~ an action on the bond, with costs-t fl:ftd, ~ 
tfflft9. Executions shall issue therefor in the name of each party so recovering 
in the order in which the deel8:F8:tfons complaints were filed, but not beyond the 
amount of the bond. If judgment is for the defendant on any such deel8:F8:tion 
complaint, execution for costs shall issue against the party filing it. No such 
action shall be dismissed, diseontinued ffi' nOHsuited except by order of court, 
without the consent of all parties interested as plaintiffs.' 

Sec. 50. R. S., c. 89, § I9I, amended. Section 191 of chapter 89 of the Re
vised Statutes is amended to read as follows: 

'Sec. I9I. If escape happens through insufficiency of jail, sum paid, reim
bursed. When such escape happens through the insufficiency of the jail, the 
county commissioners may order the county treasurer to pay to the sheriff the 
amount paid by him to such partYi fl:ftd, i4. If they do not make such order 
within 6 months after the demand is laid before them, the sheriff may bring 
his action 6ft tfi.e €fl:5e against the inhabitants of such county, to be tried therein 
or in an adjoining county-t, and itft 8:tteste4 ~ '* tfi.e ~ ~ witft tfi.e 
eounty tFeasUFeF, '39 ~ ~ tfi.e ~ '* tfi.e ~ te ~ it ffi ~ 
tUFn8:ble, _ffi fl: suFfieient seg-iee service shall be made as in other actions.' 

Sec. 5I. R. S., c. 89, § I92, amended. Section 192 of chapter 89 of the 
Revised Statutes is amended to read as follows: 

'Sec. I92. Agent to defend county appointed by commissioners; execution. 
The commissioners may appoint an agent to appear and defend the ~ fl:ftd, 
i4 action. If they have no meeting between the time of service and the ~ 4tt:r 
theFeo-f time within which the answer is required to be served, it shall be con
tinued te tfi.e ~ -tef:H:j, for such time as the court directs, saving all advan
tages to the defendantsi fl:ftd, i4. If judgment is rendered against the county, 
the execution may be levied on the estate of any inhabitant, who has his remedy 
against the county to recover the amount so levied.' 

Sec. 52. R. S., c. 90-A, § 3, sub-§ IV, ~ C, sub-~ 5, div. (b), amended .. The 
3rd sentence of division (b) of subparagraph 5 of paragraph C of subsection 
IV of section 3 of chapter 90-A of the Revised Statutes, as enacted by section 
I of chapter 405 of the public laws of 1957, is repealed, as follows: 

'+fie ~ ~ hoe -tFte4 ttt tfi.e -tef:H:j, te ~ tfi.e ~ ffi retuFn8:ble 
~ otfieF .rise oFdere4 b.,- tfi.e~.' 

Sec. 53. R. S., c. 90-A, § 6I, sub-§ III, ~ B, sub-~ 2, amended. The first 
sentence of subparagraph 2 of paragraph B of subsection III of section 61 of 
chapter 90-A of the Revised Statutes, as enacted by section I of chapter 405 
of the public laws of 1957, is amended to read as follows: 

'The appeal to the Superior Court shall be enteFed ttt tfi.e -tef:H:j, 4tffit e-eeur 
ring ffi tfi.e eounty -ne-t ~ ~ft '39 ~ tt#@i' tfi.e deeision ~ wfH-ffi 
tfi.e ~ +:; ~ taken within 30 days after the decision.' 
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Sec. 54. R. S., c. 9I-A, § 52, amended. Section 52 of chapter 9I-A of the 
Revised Statutes, as enacted by section I of chapter 399 of the public laws of 
I955, is amended to read as follows: 

'Sec. 52. Appeal; hearing. The appeal provided for in sections 50 and 
5I shall be entered &t -tfte -teHrr ffi:5.t occ1:lHing ft8t ~ -tffiffi taken within 30 
days after notice of the decision from which the appeal is being taken, or not 
less than 30 days after the application shall be deemed to have been denied. 
Notice thereon shall be ordered by said court ffi -teHrr .ttffie '* ~ ffiiT ~ 
#"ere64 ffi '(acation, and said appeal shall be tried, heard and determined by the 
court without a jury in the manner and with the rights provided by law in 
other civil cases so heard.' 

Sec. 55. R. S., c. 9I-A, § 54, amended. Section 54 of chapter 9I-A of the 
Revised Statutes, as enacted by section I of chapter 399 of the public laws of 
I955, is amended to read as follows: 

'Sec. 54. Appeal; trial. The appeal provided for in sections 50 and 5I shall 
be tried at the -teHrr ~ ~ ~ ~ f.5. ret1:lrna131e first term held not less 
than IO days after the notice has been given, unless delay shall be granted at 
the request of the municipality for good cause, and said court shall, if re
quested by the municipality, advance the case upon the docket so that it may 
be tried and decided with as little delay as possible. Either party may ~ €*

ceptions ~ appeal from the decisions and rulings of the court upon matters of 
law arising upon the trial, in the same manner and with the same effect as is 
allowed in the Superior Court in the trial of cases without a jury.' 

Sec. 56. R. S., c. 9I-A, § 55, amended. The last paragraph of section 55 of 
chapter 9I-A of the Revised Statutes, as enacted by section I of chapter 399 of 
the public laws of I955, is amended to read as follows: 

'The lien created by statute on real estate to secure the payment of taxes 
shall be continued for ~ 60 days after the rendition of judgment, and may be 
enforced by sale of said real estate on execution, in the same manner as attach
able real estate may be sold under -tfte pro·,-isions ~ section :!+ ~ chapter I7I, 
section 3I, and with the same right of redemption.' 

Sec. 57. R. S., c. 9I-A, § 9I, sub-§ III, amended. Subsection III of section 
9I of chapter 9I-A of the Revised Statutes, as enacted by section I of chapter 399 
of the public laws of I955, is amended to read as follows: 

'III. The court shall order that notice of the pendency of the ~ ~ com
plaint be given to the defendants: 

A. By publication of a true copy of the ~ complaint and the order of 
notice thereon, attested by the clerk of courts, in a newspaper published or 
printed in whole or in part in the county where the municipality is situated, 
if any, or if none, in the state paper, once a week for 3 successive weeks 
with the last publication not less than 30 days before the time set for ap
pearance of the defendants; am;], 

B. By posting a true copy of the :s.H+ complaint and the order of notice 
thereof, attested by the clerk of courts, in at least 3 public places within the 
municipality not less than 30 days before the time set for appearance of the 
defendants; and 
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C. By mailing a copy of the published notice to the defendants at their last 
known addresses.' 

Sec. 58. R. S., c. 9I-A, § 92, sub-§ I, repealed and replaced. Subsection I of 
section 92 of chapter 91-A of the Revised Statutes, as enacted by section I of 
chapter 399 of the public laws of 1955, is repealed and the following enacted in 
place thereof: 

'1. Service shall be made as in other actions on all defendants who can with 
due diligence be personally served within the State. If any defendants cannot 
be so served or are described in the complaint as being unascertained, service 
shall be made by publication as in other actions in which publication is re
quired. A copy of the published notice shall be mailed to all known defend
ants at their last known addresses if they have not been personally served.' 

Sec. 59. R. S., c. 94, § 28, amended. The 4th paragraph of section 28 of 
chapter 94 of the Revised Statutes is amended to read as follows: 

'In all actions between towns in which the determination of the pauper set
tlement of a person or persons is involved, it shall be the duty of the clerk of 
the court wherein such action is pending to notify the State Department of 
Health and Welfare in writing of the pendency of such 5i:ffi ~ ofe ~ 
~ ~ 4He 84' ~ 84' ~ 5i:ffi action forthwith upon the filing of the com
plaint. Such notice shall contain the names of the parties to the 5i:ffi action and 
the names and addresses of the persons whose pauper settlement is involved. ffl, 
~ ~ 84' e. ~ fef: ~ M ~ ~ ~ ~ El;~eFesEl;is. ~ ~ .s.e 
feF'i';El;Fs.es. e.5 5eeft e.5 f5 pessi131e f3:#e¥ ~ ~ 84' ~ ~ The State shall 
have the right to enter its appearance on the docket of the court in which such 
action is pending as a party defendant to plead and introduce evidence in the trial 
of the cause on material issues involving pauper settlement. A recovery in such 
an action against a town estops it from disputing the settlement of the pauper 
with the town recovering in any future action brought for the support of the 
same pauper.' 

Sec. 60. R. S., c. 96, § 34, amended. Section 34 of chapter 96 of the Re
vised Statutes is amended to read as follows: 

'Sec. 34. Damages for ways; appeal. The damages for a town way shall 
be paid by the town; for a private way, by those for whose benefit it is stated 
in the petition to be, or \vholly or partly by the town, if under an article in 
the warrant to that effect it so votes at the meeting accepting such private way; 
or by cities, if it is proposed in the return laying out such way. Any person 
aggrieved by the estimate of such damages may have them determined as pro
vided in sectien "i:= 84' chapter 89, section 42, by written complaint to the Su
perior Court, retl:lFl1a131e M ~ ~ there&€ ~ te .s.e *eM ~ in the 
county where the land lies, &#e¥ within 60 days from the date of the establish
ment, alteration or discontinuance of such way by the town at its town meeting. 
+lTe ceffiplaint lffiB:t+.s.e ~ frt ~:'je ~ ~ 5at4 ~ -B,- s.elkering: 
ffi fl.an.4 mT attestes. ~ te ~ cl€fl;; 84' -tfte tewft we-ere tfte ~ ~, mTEi -B,
pesting: attestes. ~ ffi ~ ~ ttn4 censpicl:leaS ~ ~ 5at4 tewft 
El:Ti'4 ffi ~ .,-icinity 84' tfte ~ .1:J.a.t tfte fi.rnH. jl:ls.gffi~ffi 5~ .s.e reeers.ea. ffi 
5at4 €€Jol:li'4; ttfHi 5fl.aM flo6ot .s.e ceFtifies. te tfte eeunty ~n1issieners. Service 
shall be made upon the town where the land lies as in other actions, and by 
posting attested copies in 2 public and conspicuous places within said town 
and in the vicinity of the. way; but the final judgment shall be recorded in said 
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court and shall not be certiiied to the county commissioners. When any person, 
aggrieved by the estimate of damages for his land taken for a town or private 
way, honestly intended to appeal therefrom and has by accident or mistake 
omitted to take his appeal within the time provided by law, he may at any time 
within 6 months after the expiration of the time when said appeal might have 
been taken, apply to any justice of the court, ffi ~ ftffi.e @¥ Yaeatiofi stating 
in his said application the facts of his case &R4 5iH4. Said justice, after due 
notice and hearing, may grant to such petitioner permission to take his said 
appeal -te 5i:tEfl. -tei'ffl ~ 5iH4 ~ within such time as said justice shall direct 
and on such terms as said justice shall order, and the subsequent proceedings 
thereon shall be the same and with the same effect as if said appeal had been 
seasonably taken.' 

Sec. 61. R. S., c. 96, § 48, amended. The 4th, 5th, 6th and 7th sentences of 
section 48 of chapter 96 of the Revised Statutes are amended to read as follows: 

'Such decision shall be final and binding upon all parties unless an appeal 
therefrom shall be taken &R4 effieree. iH; -tfte fteH; 51::leeees.ifig -te¥ffi ~ to the 
Superior Court, -te -B-e fl.e4 in the county where the crossing is located ffi6Te 

-tfl..aft '36 ~ ft#e.r -the tHtte ~ -the fl~ ~ -the report; &R4 saffi. Said 
Public Utilities Commission shall be made a party defendant in such appeal 
and entitled to be heard in all subsequent proceedings had upon such appeal. 
The appellant shall, within 14 days from the date of the filing of such report, 
file in the office of the Public Utilities Commission its reasons for appeal, and 
~ ~ &4; ~ ~ -tfte ffi.tti.R.g ~ -the appellate ~ it shall forthwith 
cause to be served upon such other interested corporations or municipality or 
the State Highway Commission a copy of such reasons for appeal, certified by 
the clerk of the Public Utilities Commission. The presiding justice iH; 5i:tEfl. 
-tei'ffl ~ ~ shall make such order or decree thereon as law and justice may 
require. ~tfeft5 ~ -B-e ~ft -te 51::l€ft ~ @¥~. An appeal may 
be taken to the law court as in other actions.' 

Sec. 62. R. S., c. 96, § 8r, amended. The last sentence of section 81 of 
chapter 96 of the Revised Statutes is amended to read as follows: 

'Said complaint shall be filed &4; -tfte ~ ~ in the Superior Court fteH; -te -B-e 
~ ~ in the county where the land is situated ft#e.r within 60 days from 
the date of assessment.' 

Sec. 63. R. S., c. 96, § 95, repealed and replaced. Section 95 of chapter 96 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 95. Notice to company. The notice required in section 93 shall be 
by copy of the summons and complaint served upon the company at least 30 
days before the action is in order for trial unless the court orders otherwise.' 

Sec. 64. R. S., c. 96, § r68, amended. Section 168 of chapter 96 of the Re
vised Statutes is amended to read as follows: 

'Sec. r68. Appeal. Any person, whether a party to the proceedings or other
wise inten~sted therein or affected thereby, aggrieved by the doings of the com
missioners, may appeal to the court at any time after their appointment and 
~ -the €ft4 ~ -tl=:e -tei'ffl folloy;ifig ~ fti: ~ -the ~ ffl ~ within 
60 days after the return is made.' 
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Sec. 6S. R. S., c. 96, § 171, repealed and replaced. Section 171 of chapter 
96 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 171. Appeal. An appeal may be taken to the law court as in other 
actions.' 

Sec. 66. R. S., c. 102, § 12, amended. Section 12 of chapter !O2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 12. Debts of deorganized towns and school districts therein. \i\There 
towns are deorganized by a repeal of their charters, and their liabilities are ex
cepted and reserved by the repealing act, legal service of process to collect 
such liabilities may be made on any inhabitant of lawful age resident in the ter
ritory included in said towns tt5 proyiaca f8r sCFYiec ~ ~ pFoecss against 
~; provided ~ there are no legal officers in said territory on whom 
service can be made. The provisions of this section extend to school districts in 
said towns so far as applicable.' 

Sec. 67. R. S., c. 103, § 9, amended. The last sentence of section 9 of chap
ter !O3 of the Revised Statutes is repealed, as follows: 

'fu ~ ei-,-H. ~fi in ~ ~ ts tt sUBsisting Ycraiet, H tt H1aj oFity ~ 
tfl.e jl1stiecs ~ a-n4 ~~ ~ a-et in tfl.e ease ffi.tef= ffl~ eOl1siacra
fl.en an4 eonsultation €l8 ~ €<3ftettF in ~ffi.i.n.g: tt n8'.-.- ~, tfl.e ~ ~ 
~ jl1agfficnt t7n tfl.e .,-cnite4:.' 

Sec. 68. R. S., c. 103, § 12, repealed. Section 12 of chapter !O3 of the Re
vised Statutes is repealed. 

Sec. 69. R. S., c. 103, § IS, amended. The first sentence of section IS of 
chapter !O3 of the Revised Statutes is amended to read as follows: 

'The following cases only come before the court as a court of law: Cases on 
appeal from the Superior Court or a single justice of the Supreme Judicial 
Court; criminal cases in which there are motions for new trials upon evidence 
reported by the justice; questions of law arising on reports of cases, including 
interlocutory orders or rulings of such importance as to require, in the opinion 
of the justice, review by the law court before any fUIther proceedings in the 
action; bills of exceptions in criminal cases; agreed statement of facts; cases, 
civil or criminal, presenting a question of law; all questions arising in ~ 
cases in which equitable relief is sought; motions to dissolve injunctions issued 
after notice and hearing or continued after a hearing; questions arising on 
writs of habeas corpus, mandamus and certiorari Wfl.en tfl.e 4aet5 ffi'e ~ 
t7fi t7F ffi'e asecrtainca a-n4 i'efl~.e,. tt j-11ffite.e.' 

Sec. 70. R. S., c. 103, §§ 16 and 17, repealed. Sections r6 and 17 of chapter 
!O3 of the Revised Statutes are repealed. 

Sec. 71. R. S., c. 103, § 18, repealed and replaced. Section 18 of chapter 
!O3 of the Revised Statutes is repealed and the following section enacted in 
place thereof: 

'Sec. 18. Entry of judgment; attachments; death of party. In criminal 
cases the clerk of courts of a county, by virtue of a certificate provided for in 
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this chapter, received in vacation, shall enter judgment as of the preceding 
term. 

In civil cases judgment shall be entered forthwith upon receipt of the cer
tificate of decision from the law court. If the judgment is for the plaintiff, any 
attachment then in force shall continue for 60 days after entry of such judg
ment. When a party to an action dies while the action is pending before 
the law court, and no suggestion of death has been made upon the docket of 
the county where the action is pending, at the time when the certificate of deci
sion is received by the clerk of courts in such county, any Justice of the Superior 
Court may order such action to be continued in order that such death may be 
suggested upon such county docket, and the proper parties entitled to defend 
or prosecute such action may enter their appearance therein; and such justice 
may further order that any attachment then in force shall continue for such 
time in excess of 60 days after entry of judgment as in his discretion he deems 
necessary to protect the interests of the plaintiff.' 

Sec. 72. R. S., c. 103, § 19, repealed and replaced. Section I9 of chapter 
103 of the Revised Statutes is repealed and the following section enacted in 
place thereof: 

'Sec. 19. Attachments continue on death of plaintiff. When a plaintiff dies 
before the expiration of 60 days from the rendition of judgment in his favor, 
or before the expiration of 60 days after the clerk of courts in the county where 
the action is pending receives a certificate of decision from the law court order
ing final judgment for the plaintiff, and no suggestion of death has been made 
upon the docket of said courts, execution may issue as is now provided and all 
attachments then in force continue for 90 days thereafter.' 

Sec. 73. R. S., c. 103, § 20, repealed. Section 20 of chapter 103 of the Re
vised Statutes is repealed. 

Sec. 74. R. S., c. 106, § 5, repealed and replaced. Section 5 of chapter 106 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 5. Jurisdiction; powers. The Superior Court, exclusive of the Su
preme Judicial Court, shall have and exercise jurisdiction and have and exer
cise all of the powers, duties and authority necessary for exercising the juris
diction in any and all matters either original or appellate, which were, prior to 
January I, 1930, within the jurisdiction of the Supreme Judicial Court or any 
of the Superior Courts, whether cognizable at law or in equity, except as con
current jurisdiction is vested in the several municipal courts, and except as pro
vided in chapter 107, section I, provided that it shall have and exercise none of 
the jurisdiction, powers, duties and authority of the Supreme Judicial Court 
sitting as a law court. A single Justice of the Supreme Judicial Court also 
shall have and exercise jurisdiction, and have and exercise all of the powers, 
duties and authority necessary for exercising the same jurisdiction as the Su
perior Court, to hear and determine, with his consent, any civil action in the 
Superior Court in which the parties have no right to trial by jury or in which 
the right to trial by jury has been waived, except actions for divorce or annul
ment.' 

Sec. 75. R. S., c. 106, § 9, repealed and replaced. Section 9 of chapter 106 
of the Revised Statutes is repealed and the following enacted in place thereof: 
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'Sec. 9. Seal; form of summonses, writs and processes; facsimile signature 
of clerk. The Justices of the Superior Court shall establish a seal for said court. 
All summonses, writs and other processes of said court shall be in the name of 
the State under the seal of said court. They shall be signed by anyone of the 
clerks and obeyed and executed throughout the State. The clerk in any county 
may sign and issue any such summons, writ or other process for an action in 
the Superior Court in any other county in which the action might legally be 
brought. A facsimile of the signaturE1 of the clerks of the Superior Courts im
printed by or at their direction upon any writ, summons, subpoena, order or 
notice or order of attachment, except executions and criminal process, shall 
have the same validity as their written signature.' 

Sec. 76. R. S., c. I06, § I4, amended. Section 14 of chapter ro6 of the Re
vised Statutes is amended to read as follows: 

'Sec. I4. Exceptions in criminal cases; motions for new trial; appeals in civil 
cases. When the court is held by one justice, a party aggrieved by any of his 
opinions, directions or judgments in any €H=i+ e;: criminal proceeding may, dur
ing the term, present written exceptions in a summary manner signed by himself 
or counsel, and when found true they shall be allowed and signed by such jus
tice-t j3Foyiaea, 110',(eve1, ~ ffi. In all cases, such exceptions shall be pre
sented within 30 days after the verdict is rendered or the opinion, direction or 
judgment is announced in the case in which such verdict, opinion, direction or 
judgment is made; but if fte the justice deems them frivolous and intended for 
delay, he may so certify on motion of the party not excepting't fl:fr4~. Such 
exceptions may then be transmitted at once by such justice to the Chief Justice 
and shall be argued in writing on both sides within 30 days thereafter, unless the 
presiding justice for good cause enlarges the time, and they shall be considered 
and decided by the justices of said court as soon as may be and the decision 
certified to the clerk of the county where the case is pending. The provisions 
of this section apply to exceptions filed in any €H=i+ e;: criminal proceedings in 
the Superior Court. If the justice ~ ~ S1:lj3Feffie J1:laieial ~ e;: ~ .j:fte .s.tt
~ ~ disallows or fails to sign and return the exceptions or alters any 
statement therein, in ~ ffli+ e;: criminal proceedings, and either party is 
aggrieved, the truth of the exceptions presented may be established before 
the Supreme Judicial Court sitting as a court of law, upon petition setting forth 
the grievance, and thereupon, the truth thereof being established, the excep
tions shall be heard and the same proceedings had as if they had been duly 
signed and brought up to said court with the petition. The Supreme Judicial 
Court shall make and promulgate rules for settling the truth of exceptions al
leged and not allowed. All motions for new trials in criminal cases, as against 
law or evidence, shall be filed during the term at which verdict is rendered, but 
in no case later than 30 days after verdict rendered. 

For all purposes for which an exception has heretofore been necessary in 
civil cases, it is sufficient that a party, at the time the order or ruling of the 
court is made or sought, makes known to the court the action which he desires 
the court to take or his objection to the action of the court and his grounds 
therefor. If a party has no opportunity to object to a ruling or order, the ab
sence of an objection does not thereafter prejudice him. In any civil case a de
fendant aggrieved by any judgment, ruling or order may appeal therefrom to 
the law court within 30 days or such further time as may be granted by the court 
pursuant to a rule of court.' 

Sec. 77. R. S., c. I06, § I7, repealed and replaced. Section 17 of chapter 
ro6 of the Revised Statutes is repealed and the following section enacted in place 
thereof: 
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Service of process shall be as prescribed by 'Sec. 17. Service of process. 
rule of court.' 

Sec. 78. R. S., c. 106, § 18, repealed. Section 18 of chapter 106 of the 
Revised Statutes is repealed. 

Sec. 79. R. S., c. 106, § 19, amended. Section 19 of chapter 106 of the Re
vised Statutes is amended to read as follows: 

'Sec. 19. Trial to proceed when dilatory pleas overruled. When a dilatory 
plea is overruled and exceptions taken in a criminal case, the court shall pro
ceed and close the trial, and the action shall then be continued and marked 
"law," subject to #t@ proYisiofis e+ section 14.' 

Sec. 80. R. S., c. 107, §§ 2 and 3, repealed. Sections 2 and 3 of chapter !O7 
of the Revised Statutes are repealed. 

Sec. 81. R. S., c. 107, § 4, amended. The first paragraph of section 4 of chap
ter 107 of the Revised Statutes is amended to read as follows: 

'The stlpreme jtldieiat ~ ftft4 #t@ Superior Court shall have jurisdiction 
e:s ft ~ e+ ~ to grant appropriate equitable relief in the following cases:' 

Sec. 82. R. S., c. 107, § 4, sub-§ VIII, amended. Subsection VIII of section 
4 of chapter !O7 of the Revised Statutes is amended to read as follows: 

'VIII. Of ~ actions of interpleader notwithstanding the eOH1ptaifiafit 
plaintiff is a common carrier and as such has a lien for carriage or storage 
upon the property which is described in the ~ complaint. No eOfi1ptaifiant 
plaintiff in interpleader shall be denied relief by reason of any interest in the 
fund or other subject matter in dispute. "H othin~ ~ eontained ~ ~ 
eOfistFued -tt7 dispense ~ ftfij" e+ #t@ ~ Feqtlisites .fer ft ~ e+ ~ 
pleadeF.' 

Sec. 83. R. S., c. 107, § 4, sub-§ XII, repealed. Subsection XII of section 
4 of chapter !O7 of the Revised Statutes is repealed, as follows: 

'~. +n ~ ~ 4fte ~ ffi speeifieaHy ~ f;y statute ftft4.fer 
diseoYCFY ~ ft diseoyeFT ftta'J' ~ lawftllly FeqtiiFed aeeoFdin~ -tt7 #t@ 
~ e+ dTaneeFY proeeedifi~s.' 

Sec. 84. R. S., c. 107, § 9, repealed. Section 9 of chapter 107 of the Revised 
Statutes is repealed. 

Sec. 85. R. S., c. 107, § 10, repealed and replaced. Section 10 of chapter 
107 of the Revised Statutes, as amended by section 2 of chapter 392 of the 
public laws of 1955, is repealed and the following section enacted in place 
thereof: 

'Sec. 10. Petition for assignment of another justice on a matter. Within 10 
days after the service of a complaint or other application in which equitable 
relief is sought, the defendant, prior to the filing of his answer, may petition 
in writing for good cause shown to the Chief Justice of the Supreme Judicial 
Court for the assignment of a justice to preside on the matter other than the 
justice to whom the original complaint or application was presented. Upon the 
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receipt of such petition the Chief Justice may assign another justice to hear the 
matter.' 

Sec. 86. R. S., c. 107, §§ II, I3-28, 30, repealed. Section II, sections 13 
to 28 and section 30 of chapter 107 of the Revised Statutes are repealed. 

Sec. 87. R. S., c. 107, § 31, amended. The first sentence of section 31 of 
chapter 107 of the Revised Statutes is repealed, as follows: 

'AH efttieft€'e ~ 4e ~ ~, ffi' mt abstFaet thereof appFO"l-ecl: fiy 4e 
j-tt5'tf.e.e heaFing -tfte ea5e, 5fln.H. eft ~t -be Feportecl:.' 

Sec. 88. R. S., c. 107, §§ 32 and 34, repealed. Sections 32 and 34 of chapter 
107 of the Revised Statutes are repealed. 

Sec. 89. R. S., c. 107, § 35, amended. The last sentence of section 35 of 
chapter 107 of the Revised Statutes is repealed and the following sentence 
enacted in place thereof: 

'No appeal lies from any order or decree for such punishment, save upon ques
tions of jurisdiction; nor shall such appeal suspend the enforcement of any such 
order or decree unless the court so directs.' 

Sec. 90. R. S., c. 107, § 51, repealed and replaced. Section 51 of chapter 
107 of the Revised Statutes is repealed and the following section enacted in place 
thereof: 

'Sec. 51. Proceedings in case of death or disability of presiding justice. If 
in any criminal case the justice before whom the defendant has been tried is, 
by reason of death, resignation, sickness, removal or other disability, unable 
to perform the duties to be performed by the court after a verdict or finding 
of guilt, any other Justice of the Superior Court may perform those duties, but 
if such other justice is satisfied that he cannot perform those duties because he 
did not preside at the trial or for any other reason, he may in his discretion grant 
a new trial.' 

Sec. 91. R. S., c. 107, § 52, repealed and replaced. Section 52 of chapter 
107 of the Revised Statutes is repealed and the following section enacted in 
place thereof: 

'Sec. 52. Appeal found to be frivolous. If an appeal to the law court is 
found by that court to have been frivolous and intended for delay, treble costs 
may be allowed to the prevailing party.' 

Sec. 92. R. S., c. I07, §§ 53 and 54, repealed. Sections 53 and 54 of chapter 
107 of the Revised Statutes are repealed. 

Sec. 93. R. S., c. 108, § 4, amended. Section 4 of chapter 108 of the Re
vised Statutes, as amended by chapter II5 of the public laws of 1957, is further 
amended to read as follows: 

'Sec. 4. Jurisdiction. A municipal court shall not have jurisdiction in any 
civil matter unless a defendant resides within the county in which such court 
is established, or is a nonresident of the State and has personal service within 
the county, or a party summoned as trustee resides within the county, or prop-
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erty of the defendant is attached within the county in which such court is es
tablished; but in case of such personal service, trustee or attachment, such court 
shall have jurisdiction concurrent with the Superior Court and with all other 
municipal courts in the same county wherein it is established of all civil actions 
in which ~ ~ aT' dafnages demanded e8 ~ cKcecd $6ee neither damages 
in excess of $600 nor equitable relief is demanded. Any action in which the 
judge of such municipal court may be interested, either by relationship, as 
counsel or otherwise, may be brought by such judge before any other court, 
superior or municipal, in the same county in the same manner and with like ef
fect as other actions therein.' 

. Sec. 94. R. S., c. 108, § 5, amended. Section 5 of chapter 108 of the Re
vised Statutes is amended to read as follows: 

'Sec. 5. Summonses. ~ Summonses in civil actions before any mu
nicipal court may be made returnable at any term thereof, to be held not less 
than 7 nor more than 65 days from their date.' 

Sec. 95. R. S., c. 108, § 6, amended. The first paragraph of section 6 of 
chapter 108 of the Revised Statutes is amended to read as follows: 

'The signature of the recorder or clerk of any municipal court to a com
plaint, warrant, mittimus, summons, writ or other document, purporting to 
come from the court of which he is recorder or clerk, shall be sufficient evi
dence of his authority to issue the same, without in any way accounting for 
the absence or presence of the judge of said court.' 

Sec. 96. R. S., c. 108, § 7, amended. Section 7 of chapter lOS of the Revised 
Statutes is amended to read as follows: 

'Sec. 7. Summonses returnable to any municipal court in county. ~ 
Summonses issued from any municipal court may be made returnable to any 
other municipal court in any county, but nothing in t.fte ]3FSyj,sj,sns ~ this sec
tion shall be constn:ied as permitting a defendant in one county to be summoned 
into a municipal court in another county unless one or more trustees of the 
principal defendaKt reside in a county other than the county in which said de
fendant resides as provided in scctj,sn &t ~ chapter II4, section 84.' 

Sec. 97. R. S., c. 108, § 10, amended. Section 10 of chapter 108 of the Re
vised Statutes, as amended by section 9 of chapter 334 of the public laws of 
1957, is further amended to read as follows: 

'Sec. 10. Costs and fees; overcharging costs. The costs and fees taxed and 
allowed in all the municipal and trial justice courts shall be as follows: 

Costs in civil actions. Costs to parties and attorneys in civil actions shall be: 

To plaintiffs who prevail: 

I. Where the damages recovered amount to $20 or more; 

~ Summons 
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Officers' fees for serving summons and writ of attachment, as al
lowed by the court 

Attendance, each term 

Travel, each term 

Witness fees, as allowed by the court 

II. Where the damages recovered amount to less than $20; 

~ Summons 

Entry 

Officers' fees for serving summons and writ of attachment, as al
lowed by the court 

Attendance, each term 

Travel, each term 

Witness fees, as allowed by the court 

To defendants who prevail: 

Pleadings 

Witness fees, as allowed by the court 

Attendance, each term 

Tra vel, each term 

To trustees who make disclosure at the return term: 

Disclosure 

Attendance, each term 

Travel, each term 

Witness fees, as allowed by the court 

1.00 

3.50 

.66 

$2.00 

1.00 

2.00 

.66 

$2.00 

2.00 

.66 

$1.00 

2.00 

.66 

If the prevailing party actually travels more than 10 miles for the special 
purpose of attending court in any such action, he may be allowed by the court 
for every 10 miles so traveled, but not exceeding 40 miles .33. 

The allowance for travel and attendance to parties recovering costs shall be 
limited to 2 terms, except that the court for good and sufficient cause may order 
allowance for additional terms. 
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Copies of papers for removal or appeal to the Superior Court, to be paid by 
the appellant to the municipal court and taxed in his cost by the Superior Court 
if he finally prevails 2.00. 

If any attorney at law or other person demands or takes for a writ of at
tachment with a summons or for an original summons ~ ~ @eclafatioft 
and complaint, returnable before a trial justice, judge or recorder of a mu
nicipal court, more than the costs and fees allowed in the preceding paragraphs 
of this section from the defendant; or, in the taxation of costs, such justice, judge 
or recorder taxes or allows more than that sum for the same, he forfeits to the 
defendant not less than $5 nor more than $IO, to be recovered in an action ~ 
4eM, but nothing herein contained shall be so construed as to reduce the fees 
of municipal courts otherwise established by law. 

Every attorney shall pay the municipal court an entry fee of $1 for each civil 
"I'ffi..to action entered. There shall be no charge to any attorney by said court for 
blank writs or summonses, for issuing any execution, any execution renewal, any 
writ of possession or for taxing costs. 

Fees in criminal cases. 

Receiving a complaint and issuing a warrant $5.00. 

The aforesaid fees when received shall be disposed of as provided by the pub
lic laws or by the acts establishing the respective courts.' 

Sec. 98. R. S., c. IIO, § 3, amended. Section 3 of chapter I IO of the Revised 
Statutes is amended to read as follows: 

'Sec. 3. Jurisdiction in civil actions. Every trial justice may hold a court 
in his county, as provided in this chapter, and have original and exclusive juris
diction of all civil actions, including prosecutions for penalties in which his town 
is interested, when ~ 4eM '* Elal'l1ages Eleru8:ftEleEl '*' ~ eJEeee@ ~e neither 
damages in excess of $20 nor equitable relief is demanded, except those in 
which the title to.real estate, according to the pleadings '* ~ statement filed 
in the case of either party, is in question; and ex:cept that in those towns in which 
a municipal court is established, his jurisdiction is restricted to those cases in 
which jurisdiction was given to justices of the peace, in the act establishing such 
court, and to cases wherein jurisdiction is given to trial justices in like manner.' 

Sec. 99. R. S., c. IIO, § 4, repealed and replaced. Section 4 of chapter IIO 

of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 4. Summons, form and service; attachment and trustee process. Civil 
actions before a trial justice shall be commenced by a summons signed by the 
justice and returnable before him at a stated time and place not less than 7 nor 
more than 60 days after the service thereof. The summons, together with a 
complaint stating in simple and concise language the nature of the case, shall be 
served in the same manner as process in the Superior Court. In connection with 
the commencement of any such action, attachment and trustee process may be 
used in the manner and to the extent provided by law upon procedure as near 
to that in the Superior Court as the nature of the tribunal admits.' 

Sec. 100. R. S., c. IIO, § 6, amended. Section 6 of chapter IIO of the Revised 
Statutes is amended to read as follows: 
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. 'Sec. 6. When parties live in different counties. When the parties reside in 
different counties, such actions shall be commenced before any disinterested trial 
justice residing in the county where any defendant resides; but all trustee ac
tions, returnable before such justice, shall be commenced within the county where 
some trustee named in the ....-ffi summons resides.' 

Sec. 101. R. S., c. IIO, § 7, amended. Section 7 of chapter IIO of the Revised 
Statutes is amended to read as follows: 

'Sec. 7. Summons returnable before another in same county. ~ A sum
mons issued by any trial justice may be made returnable before any other trial 
justice of the same county and shall have the same effect as if signed by the lat
ter justice.' 

Sec. 102. R. S., C. IIO, § 8, amended. Section 8 of chapter IIO of the Revised 
Statutes is amended to read as follows: 

'Sec. 8. Summons, when returnable; justice to be present with summons. 
No ....-ffi summons shall be made returnable before any trial justice at an earlier 
hour than 9 o'clock in the forenoon nor later than 4 o'clock in the afternoon. 
No judgment of such justice is valid if he is not present with the plaintiff's ....-ffi 
summons at the place within one hour after the time therein named unless the 
case is continued by soh1e other justice, as provided in section 10.' 

Sec. 103. R. S., C. IIO, § 9, amended. Section 9 of chapter IIO of the Revised 
Statutes is amended to read as follows: 

'Sec. 9. Dismissal or default after one hour; stricken off. The justice may 
enter judgment on fisnsl:1it dismissal or default against the party failing to ap
pear at the end of one hour after the time of return set forth in the ....-ffi sum
mons; but may in his discretion, on motion of either party, strike off the same 
within 24 hours thereafter, upon such terms as he deems reasonable.' 

Sec. 104. R. S., C. IIO, § 10, amended. Section 10 of chapter IIO of the Re
vised Statutes is amended to read as follows: 

'Sec. 10. When justice cannot attend, another may continue proceedings. 
When a trial justice fails to attend at the time and place appointed by him for 
the trial of any ~ action already entered or at which a ....-ffi summons is return
able before him, any other trial justice who might legally try the same or any 
justice of the peace residing in the same or an adjoining town may attend and 
continue such action, once, to a day certain, not exceeding 30 days, and note the 
fact on the ....-ffi summons and on his own docketi fffi4 f4:. If said trial justice, 
who so appointed such time and place or before whom such ....-ffi summons is re
turnable, fails to attend at the time and place fixed in such continuance, such 
action may then and there be entered before and tried by some other trial justice 
of the same town or, if none such resides therein, then before some trial justice of 
the same county who may render judgment and issue execution as if the action 
had been originally returnable before him.' 

Sec. 105. R. S., C. IIO, § II, amended. Section II of chapter IIO of the Re
vised Statutes is amended to read as follows: 

'Sec. II. Where court held; pleadings; limitation of costs. A trial justice 
may hold a court at his dwelling house, office or other suitable place and the 
....-ffi summons shall be made returnable accordingly. He may adjourn his court 
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by proclamation, from time to time, as justice requires. In actions before him the 
defendant shall ~ ~ gelleFal ~ ftoH4 n-ee4 ~ fi.1.e ~ ~ statefficnt 
not be required to :file any responsive pleading, except where the title to real es
tate is in question. When an action in which the defendant does not appear is 
continued at the request of the plaintiff, only one travel and attendance shall be 
taxed for him unless the defendant agrees, in writing, to such continuance.' 

Sec. I06. R. S., c. IIO, § 12, amended. Section 12 of chapter 110 of the Re
vised Statutes is amended to read as follows: 

'Sec. 12., Judgment on default or trial. If a person served with process does 
not appear and answer thereto, his default shall be recorded and the charge in 
the deelaFation complaint taken to be true-; ftoH4 6ft. On such default and 'when 
on trial the action is maintained, the justice shall enter judgment for such sum, 
not exceeding $20, as he finds due to the plaintiff, with costs, and issue execu
tion.' 

Sec. I()7. R. S., C. IIO, § 14, amended. Section 14 of chapter 1 IO of the Re
vised Statutes is amended to read as follows: 

'Sec. 14. Hearing of certain actions. Every trial justice may ~ ~ 
sf ~ ~ hear actions against executors or administrators, upon a sug
gestion of waste, after judgment against them; against bail in civil actions and 
indorsers sf ~ for costs; and enter judgment and issue execution as any 
court might do in like cases.' 

Sec. 108. R. S., c. IIO, § 16, amended. Section 16 of chapter !IO of the Re
vised Statutes is amended to read as follows: 

'Sec. 16. Execution issued on transcribed record. On such transcribed 
record, the justice may issue executions as if the judgment was rendered by him
self, changing the form as the case requires; but no such first execution shall 
issue after one year from the time when the judgment was rendered, unless 6ft 

~ ~ the debtor after notice has failed to show cause why execution should 
not issue.' 

Sec. 109. R. S., C. IIO, § 18, amended. The first sentence of section 18 of 
chapter 1 IO of the Revised Statutes is amended to read as follows: 

'If any trial justice dies or removes' from the State without recording and sign
ing a judgment by him rendered in an action before him, and his docket, original 
wftt summons and papers pertaining thereto, and execution if any issued, are 
so deposited in the office of the clerk, the clerk shall, on payment of the usual 
fees, make out and certify copies of all the papers in such cause and all facts 
appearing in such docketi ftoH4 5-l:i'€ft. Such copies are legal evidence.' 

Sec. IIO. R. S., C. lIO, § 21, amended. Section 21 of chapter 110 of the Re· 
vised Statutes is amended to read as follows: 

, 'Sec. 21. Justice not to be of counsel; dismissal of action. No trial justice 
shall be of counsel for or give advice to either party in fl: !ffif.t an action before 
him or be subsequently employed as counselor attorney in any case tried before 
him; nor hear or determine any civil action commenced by himself; and every 
action so commenced shall~ be dismissed.' 
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Sec. III. R. S., C. III, § I, amended. Section I of chapter III of the Revised 
Statutes is amended to read as follows: 

'Sec. I. When title to real estate is in question. In actions Ht @: ffil:lfticipal 
~ ffi' before a trial justice when it appears by the pleadings ffi' ~ ~ 
~ that the title to real estate is in question, the cause shall on request of 
either party be removed to the Superior Court in the CountYi fHT4~. Such 
party shall recognize to the other in a reasonable sum, with sufficient sureties, 
to enter the case e:4; .j;fl.e ~ ~ theFeaf; fHT4 ff in the Superior Court within 
30 days. If he does not so recognize, the trial justice ffi' ffil:lfticipal ~ ~ 
shall hear and decide the case as if such request had not been made.' 

Sec. II2. R. S., C. III, § 2, amended. Section 2 of chapter III of the Revised 
Statutes is amended to read as follows: 

'Sec. 2. Copy and papers produced at appellate court; proceedings if not 
entered. The party so recognizing shall produce at said court a copy of the 
record and all such papers as are required to be produced by an appellanti aft@, 
ff. If he fails to do so· or to enter the action as ~ provided, he it shall on 
complaint of the adverse party be ftaftsl:lited dismissed or defaulted, as the case 
may be-: fHT4 5i:teh. Such judgment shall be rendered as law and justice require.' 

Sec. II3. R. S., C. III, § 4, amended. The first sentence of section 4 of chap
ter I I I of the Revised Statutes is amended to read as follows: 

'Any party aggrieved by the judgment of .j;fl.e ~ ffi' .j;fl.e a municipal court or 
trial justice, whether after trial or upon default, may appeal to the ~ Superior 
Court in the same county and may enter such appeal at any time within 5 days 
after the judgment, Sunday not included.' 

Sec. II4. R. S., C. I II, § 9, amended. Section 9 of chapter I II of the Revised 
Statutes is amended to read as follows: 

'Sec. 9. Actions and executions, when directed into other counties. In €@:5eS 

~ s-eHoe ~ actions against bail, indorsers ~ WFi:t5 for costs, and proceedings 
after judgment against executors or administrators, and in all tFl:lstee ~~ 
€Ho aFiginal WFi:t5 actions against 2 or more defendants before a trial justice or 
a judge of a municipal court, where the defendant or trustee resides out of the 
county where the proceedings are had, the justice or judge may direct the sum
mons, writ or execution to any proper officer of the county where such de
fendant or trustee resides, who shall charge fees of travel from the place of his 
residence to the place of service only, and postage paid by him.' 

Sec. lIS. R. S., C. II2, § I, repealed. Section I of chapter II2 of the Revised 
Statutes is repealed. 

Sec. II6. R. S., C. II2, § 2, amended. Section 2 of chapter II2 of the Revised 
Statutes is amended by repealing the first paragraph, as follows: 

'All effH. actiafts, ~ ~ ~ fHT4 etfi.ei= special WFi:t5, ~ -Be eem:
'ffiei"!:~ .e,. arigi-mrl ~ wffieft, ffi 4e s1:1peria. ~, ~ t.e ~ .e,. 
.j;fl.e ~ Ht ~ ttm:e ffi' ';acatiaft and ~~ te a:tac~: .j;fl.e ~ and ~ 
-t&te ~ tfre 4e+e~ fHT4 fe;:: waffi tfre.r~ te ~ 4e~, ffi' a-e @:ft aFiginal 
51:1ft1i'ft'Effi50, ~ ffi' y;ithaut @:ft eF4e¥ te ~ ~ and estate; aft@, ffi action3 
against caFpaFatians and ffi etfi.ei= ~ ~ ~ ffi' estMe moe attac~:ed 
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ftft4 ~ eefeRe&fi1; ts iffi4; ~ ~ ~, ~ ~ ftft4 5'I:ffil.ffiffiT5 ~ -Be €@ffio

~ itt @ft@. .A ~ ~ """ ~ ~ ~ ftflY eot:ln1;y ~ -Be ;:n.a4e rettlFfi 
~ Ht ftflY ~ eotln1;) itt ~ .§.e ~ ~ f;.e legally 13fotlghL' 

Sec. II7. R. S., c. 112, §§ 3 and 4 repealed. Sections 3 and 4 of chapter II2 
of the Revised Statutes are repealed. 

Sec. II8. R. S., c. 112, § 5, amended. Section 5 of chapter II2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 5. Unknown defendant sued by assumed name. When the name of a 
defendant is not known to the plaintiff, the ~ summons may issue against 
him by an assumed name-t ftft4 if. If duly served, it shall not be ~ dis
missed for that €i'l:t15'e reason but may be amended on such terms as the court 
orders.' 

Sec. II9. R. S., c. II2, § 6, repealed and replaced. Section 6 of chapter 
112 of the Revised Statutes is repealed and the fOllowing enacted in place there
of: 

'Sec. 6. Indorsement of summons, writ, petition or complaint. When the 
plaintiff, petitioner or complainant in any judicial proceeding is not an inhabitant 
of the State, every original summons, writ, petition or complaint shall, upon mo
tion of an adverse party made within 20 days of service upon him, be indorsed 
by a sufficient inhabitant of the State, or security for costs furnished by deposit 
in court in such amount as the court shall direct. If pending such action, the 
plaintiff, petitioner or complainant removes from the State, such an indorser 
shall be procured or security for costs furnished on motion; but if one of such 
plaintiffs, petitioners or complainants is an inhabitant of the State, no indorser 
or security shall be required except by special order of the court. The name of 
an attorney of this State upon such summons, writ, petition or complaint will 
be deemed to have been placed there to meet the requirements of this section 
in the absence of any words used in connection therewith showing a different 
purpose.' 

Sec. 120. R. S., C. 112, § 9, amended. Section 9 of chapter 112 of the Re
vised Statutes is amended to read as follows: 

'Sec. 9. Personal and transitory actions; transfer from one county to another. 
Personal and transitory actions, except process of foreign attachment and ex
cept as provided in o1;he 7' follov.-tRg sections 10 to 16, shall be brought, when the 
parties live in the State, in the county where any plaintiff or defendant lives; and 
when no plaintiff lives in the State, in the county where any defendant lives-t itRtt 
~ iffi4; 5t713fotlght, i;h.ey ~ eft fflo1;tOR ef' inspeetioR """ o1;he €:ei:1i'4; f;.e ~ 
ftft4 o1;he eefenean1; allowee ~ ~_ Improper. venue may be raised by 
the defendant by motion or by answer, and if it is established that the action 
was brought in the wrong county, it shall be dismissed and the defendant allowed 
double costs. When the plaintiff and defendant live in different counties at the 
commencement of any such action, except process of foreign attachment, and 
during its pendency one party moves into the same county with the other, it 
may, on motion of either, be transferred to the county where both then live if 
the court thinks that justice will thereby be promoted; and be tried as if orig
inally commenced and entered therein-t proT.-ieee, hOV;eyef, ~~. Actions by 
the assignee of a nonnegotiable chose in action, when brought in the Superior 
Court or in a municipal court, shall be commenced in the county in which the 
original creditor might have maintained his action; and when brought before 
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a trial justice, the ~ summons shall be made returnable before a magistrate 
who would have had jurisdiction had the chose in action not been assigned.' 

Sec. 121. R. S., C. 112, § 12, amended. Section 12 of chapter 1I2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 12. Jurisdiction obtained by attachment. In all actions commenced in 
any court proper to try them, jurisdiction shall be sustained if goods, estate, 
effects or credits of any defendant are found within the State and attached eft 

~ oFiginal ~ ~ oeF'riee ~ .J;;.e ffiil:4e ft!; pFoyided ffi oeetieft :2+.' 

Sec. 122. R. S., c. 112, § IS, amended. Section IS of chapter 1I2 of the Re
vised Statutes is amended to read as follows: 

'Sec. IS. Certain actions in behalf of State. An action in behalf of the State 
to enforce the collection of state taxes upon any corporation or to recover of 
any person or corporation moneys due the State, public funds or property be
longing to the State, or the value thereof, may be brought in any countYi f'ffl
..-i4e4 -tfta.t eft. On motion of the defendant, any Justice of the Superior Court 
holdittg' 1;he ~ &'t ~ .5ttffi ~ t£r ~EH*e may, for sufficient rea
sons shown, remove the same to the docket of said court in any other county 
for trial and may, upon such removal, award costs to the defendant for one 
term, to be paid by the Treasurer of State on presentation of the certificate of 
the amount thereof from the clerk of courts of the county from which said ac
tion is transferred.' 

Sec. 123. R. S., C. 112, § 16, amended. Section 16 of chapter 1I2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 16. Justice actions, service. An action against 2 or more defendants 
residing in different counties, to be tried before a trial justice or municipal court, 
may be brought in the county where either residesi fttrS, -tR-e ~ ~ eKeetltiOl'i 
~ .J;;.e direeted -te ftft4 eHeetlted. The process shall be served and the execu
tion levied by the proper officers in each of such countiesi :s.ttt f+. If there is only 
one defendant, such action shall be commenced in the county where he resides.' 

Sec. 124. R. S., c. 112, §§ 17-20, repealed. Sections 17 to 20 of chapter 1I2 

of the Revised Statutes are repealed. 

Sec. 125. R. S., c. II2, § 21, repealed and replaced. Section 21 of chapter 
112 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 21. Service of process. 

I. Any person, whether or not a citizen or resident of this State, who in 
person or through an agent does any of the acts hereinafter enumerated in 
this section, thereby submits said person, and, if an individual, his personal 
representative, to the jurisdiction of the courts of this State as to any cause 
of action arising from the doing of any of said acts: 

A. The transaction of any business within this State; 

B. The commission of a tortious act within the State resulting in physical 
injury to person or property; 
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C. The ownership, use. or possession of any real estate situated in this 
State; 

D. Contracting to insure any person, property or risk located within this 
State at the time of contracting. 

II. Service of process upon any person who is subject to the jurisdiction of 
the courts of this State, as provided in this section, may be made by personal
ly serving the summons upon the defendant outside this State, with the same 
force and effect as though summons had been personally served within this 
State. 

III. Only causes of action arising from acts enumerated herein may be as
serted against a defendant in an action in which jurisdiction over him is based 
upon this section. 

IV. Nothing contained in this section limits or affects the right to serve 
any process in any other manner now or hereafter provided by law.' 

Sec. I26. R. S., c. II2, "§§ 22 and 23, repealed. Sections 22 and 23 of chapter 
112 of the Revised Statutes are repealed. 

Sec. I27. R. S., c. II2, § 27, amended. The first sentence of section 27 of 
chapter II2 of the Revised Statutes is amended to read as follows: 

'When any personal property is attached which by reason of its bulk or other 
special cause cannot be immediately removed, the officer may within 5 days 
thereafter file in the office of the clerk of the town in which the attachment is 
made an attested copy of so much of his return on the writ of attachment as 
relates to the attachment, with the value of the defendant's property which he 
is thereby commanded to attach, the names of the parties, the date of the writ 
of attachment and the court to which it is returnable, and such attachment is 
as effectual and valid as if the property had remained in his possession and cus
tody.' " 

Sec. I28. R. S., c. II2, § 28, amended. Section 28 of chapter II2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 28. Attachment of shares in a corporation. When the share or interest 
of any person in an incorporated company is attached on mesne process, an 
attested copy of the writ of attachment with a notice thereon of the attachment, 
signed by the officer, shall be left with the clerk, cashier or treasurer of the 
company-; 8:ft4~. Such attachment is a lien on such share or interest and 
on all accruing dividends-; aft€!, ¥f. If the officer having the writ of attachment 
exhibits it to the official of the company having custody of the account of shares 
or interest of the stockholders, and requests a certificate of the number held by 
the defendant, and such official unreasonably refuses to give it or willfully gives 
him a false certificate thereof, he shall pay double the damages occa?ioned by 
such refusal or neglect-;, to be recovered against him in an action 8ft ~ ~ 
by the creditor.' 

Sec. I29. R. S., c. I I2, § 29, repealed and replaced. Section 29 of chapter 
112 6f the Revised Statutes is repealed and the following enacted in place there
of: 
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'Sec. 29. Attachment of franchise and other property of corporation. The 
franchise and all right to demand and take toll and all other property of a cor
poration may be attached on mesne process, and the attaching officer shall serve 
an attested copy of the writ of attachment upon the corporation in the same 
manner as other process.' 

Sec. 130. R. S., c. II2, § 30, amended. The first sentence of section 30 of 
chapter II2 of the Revised Statutes is amended to read as follows: 

'Successive attachments in one or more counties may be made upon the same 
writ of attachment by the same or different officers before service of the summons 
upon the-person whose property is attached; but none after such service except 
on order of the court on motion without notice and for cause shown.' 

Sec. I3I. R. S., c. II2, § 45, amended. The next to last paragraph of section 
45 of chapter II2 of the Revised Statutes is repealed and the following enacted 
in place thereof: 

'Such summons may be in substantially the following form; 

Summons to Claimant 

State of Maine Superior Court 

............. , ss. Civil Action, File Number .... 

A.B., Plaintiff } 
v. 

Summons C.D., Defendant 
E.F., Claimant 

You are hereby summoned and required to appear at our ................ . 
Court, to be held at ................ , on the . . . . .. day of ................ . 
in an action between .................... , plaintiff, and ................... , 
defendant, in which the following described property, claimed by you as mort-
gagee, was attached as the property of said defendant; viz., .................. , 
and there to answer in such action, such questions as may be put to you relative 
to the consideration, validity and amount justly due secured by such mortgage, 
and abide the judgment af the court thereon. 

If you fail to appear and answer, you will thereby waive the right to hold 
said property under the claimed mortgage. 

(Signed) .................................... 
Clerk of said Superior Court 

[Seal of the Court] 

Dated .................. ' 

Sec. 132. R. S., c. I I2, § 45, amended. The next to last sentence of section 
45 of chapter I I2 of the Revised Statutes is amended to read as follows: 
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'Service in either case shall be by copy of such summons atteste8: ~ ~ ~ 
seFyil'lg ~ ~.' 

Sec. 133. R. S., c. II2, § 63, amended. Section 63 of chapter II2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 63. Attachment not valid unless recorded and claim specified; seizure 
on execution; lien. No attachment of real estate on mesne process creates any 
lien thereon, unless the nature and Jimount of plaintiff's demand is set forth ffi 
~ ~, m: 8: speeifieati€Jft ~'* ts .mnened te ~ ~ in the com
plaint or specifications therein or account annexed thereto, nor unless the officer 
making it within 5 days thereafter files in the office of the register of deeds in 
the county or district in which some part of said estate is situated an attested 
copy of so much of his return on the writ of attachment as relates to the attach
ment, with the value of the defendant's property which he is thereby com
manded to attach, the names of the parties,. the date of the writ of attachment 
and the court to which it is returnable. If the copy is not so filed within 5 days, 
the attachment takes effect from the time it is filed, t4i ~ ~ ~ '* ~ 
~, altfi€Jl1g* tt ts 8:#ef: seFyiee "* ~ ~iTEJ:.e:ftt although it is after service 
on the defendant, if before the time he is required to serve his answer. No seizure 
of real estate on execution, where there is no subsisting attachment thereof made 
in the 5-11tt action in which such execution issues, creates any lien thereon, unless 
the officer making it within 5 days thereafter files in the office of the register of 
deeds in the county or district in which some part of said estate is situated an at
tested copy of so much of his return on said execution as relates to the seizure, 
with the names of the parties, the date of the execution, the amount of the debt 
and costs named therein and the court by which it was issued. If the copy is not 
so filed, the seizure takes effect from the time it is filed. Such proceedings shall 
be had in such office by the register of deeds, as are prescribed in seeti€Jfts ~ 
te ~, il'lell1Sive, '* chapter 89, sections 212 to 242. All recorded deeds take 
precedence over unrecorded attachments.' 

Sec. 134. R. S., C. II2, § 64, repealed and replaced. Section 64 of chapter 
II2 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 64. Action not effectual against person not party thereto, until attach
ment or lis pendens recorded. No action in which the title to real estate' is in
volved is effectual against any person not a party thereto or having actual notice 
thereof until either: 

r. An attachment of such real estate is duly made and recorded in the regis
try of deeds, in and for the county or district in which such real estate is sit
uated, in the same manner as attachments of real estate in other actions are 
now recorded; or 

II. A certificate setting forth the names of the parties, the date of the com
plaint and the filing thereof and a description of the real estate in litigation 
as described in said complaint, duly certified by the clerk of courts in and for 
the county where said complaint is pending is recorded in the registry of deeds 
in the county or district in which such real estate is situated.' 

Sec. 135. R. S., C. II2, § 72, amended. Section 72 of chapter II2 of the Re
vised Statutes is amended to read as follows: 
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'Sec. 72. Attachment continues for 60 days after judgment; expiration of 
real estate attachment. An attachment of real or personal estate continues 4ffi: 
~ ~ f!:Ho4 fM7 ~ ~ ~ jas.gm.effi ffi ~ oFiginal ~, &M ftEH; ffi 
~ 6f' ~ during the time within which an appeal may be taken from the 
judgment and during the pendency of any appea1. When a judgment for the 
plaintiff has become final by expiration of the time for appeal, by dismissal of 
an appeal, or on certificate of decision from the law court, any such attachment 
shall continue for 60 days; except attachments of real estate taken on execution; 
or equities of redemption sold on execution; or an obligee's conditional right 
to a conveyance of real estate sold on execution; or property attached and re
plevied; or property attached belonging to a person dying thereafter, or specially 
provided for in any other casei .&at an. An attachment of real estate shall ex
pire at the end of 5 years from the date of filing the same in the office of the 
register of deeds in the county or district where the said real estate or some part 
of it is situated, unless the said register shall, within said period, at the request 
of the plaintiff or his attorney bring forward the same upon the book of attach
ments, and at the expiration of 5 years from the time of such first or any subse
quent bringing forward, such attachment shall expire unless within said period 
it is again brought forward in like manner. The register shall be entitled to the 
same fee for bringing forward such attachment upon the said book of attach
ments as for the original entry thereof.' (1959, c. 93, § I) 

Sec. 136. R. S.,. c. 112, § 73, amended. Section 73 of chapter II2 of the 
Revised Statutes is amended to read as follows: 

'Sec. 73. Attachments dissolved. ~ attaelifi'icfit.5 ffi: ~ 6f' persoRa+ e5-

~ tH'e s.issolYes. .a,. ~ jas.gl'l'lel'lE 4ffi: ~ ~efeRs.a~ An attachment of real 
or personal property is dissolved when a judgment for ;the defendant has become 
final by expiration of the time for appeal, by dismissal of an appeal, or on cer
tificate of decision from the law court; by a decree of insolvency on his estate 
before a levy or sale on execution; by insolvency proceedings commenced within 
4 months as provided in the insolvency law; by a reference of the ~ action and 
all demands between the parties thereto by a rule of court and judgment on the 
report of the referees; and by an amendment of the s.eelaraEiol'l complaint, by 
consent of parties, so as to embrace a larger demand than it originally did, and 
judgment for the plaintiff thereon, unless the record shows that no claims were 
allowed the plaintiff not originally stated in the ~ complaint.' -

Sec. 137. R. S~, c. 112, § 74, amended. The first sentence of section 74 of 
chapter 112 of the Revised Statutes is amended to read as follows: 

'When an attachment is dissolved by judgment for the defendant, or if the -,-;rit 
~ ~ ~ aHaehfi'ienE i-!; ~ i-!; ftEH; enteres. ffi ~ ~ te ~ it 
W&5 Fehlmable v;it~:in ~ ~:7 ~ ffi: ~ ~ ~, ~ €ter* ffi: ~ ~ 
~ ~ ttiry' ~ complaint in the action in which an attachment is made 
is not filed with the court within 30 days after the first attachment therein, the 
clerk of the court shall give any person applying therefor a certificate of that 
fact, which the register of deeds shall note on the margin of the record of the 
attachment.' 

Sec. 138. R. S., c. 112, § 76, repealed and replaced. Section 76 of chapter 112 

of the Revised Statutes is repealed and the following enacted in place thereof: . 

'Sec. 76. Plaintiff fails or refuses to discharge attachment. If the plaintiff 
shall upon demand unreasonably delay or refuse to discharge the said attach
ment as prescribed in section 75, then the defendant by action filed in the county 



446 COURT PROCESS AND PROCEDURE 

CHAP. 317 PUBLIC LAWS, 1959 

in which the attachment of said real estate was made shall be entitled on proof 
thereof to have the attachment discharged by a decree of the court duly filed in 
the registry of deeds, which the register of deeds shall record with reference 
thereto on the margin of the record of said attachment.' 

Sec. 139. R. S., C. II2, § 77, amended. Section 77 of chapter II2 of the 
Revised Statutes is amended to read as follows: 

'Sec. 77. Debtor may petition for a valuation and release. Any defendant, 
whose interest in real estate is attached on mesne process, may petition a Justice 
of the Superior Court ffi ~ ~-e 8i' .,'acatioH, setting forth the names of the 
parties to the 51ftt action, the court and county in which it is returnable or pend
ing, the fact of the attachment, the particular real estate and his interest therein, 
its value and his desire to have it released from the attachment. Such justice 
shall issue a written notice which shall be served on all parties to the 51ftt action 
living in the State, including trustees mentioned in section 82, and on the plain
tiff's attorney, IO days at least before the time fixed therein for a hearing.' 

Sec. 140. R. S., c. II2, § 78, amended. Section 78 of c,hapter II2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 78. Valuation and release on bond of debtor. If, at the hearing, such 
justice finds that such interest is worth as much as the amount ordered in the 
writ to be attached, he shall order such defendant to give bond to the plaintiff, 
with sufficient sureties, conditioned t€l' ~ that within 30 days after judgment 
for the plaintiff has become final by expiration of the time for appeal, by dis
missal of an appeal, or on certificate of decision from the law court, he will pay 
the judgment recovered by the plaintiff, with his costs on the petition, ~ 
~ ~ -a#e-F jt1agfficfit such bond, except as ftcFciHaftcF otherwise provided, 
to be in an amount equal to the amount ordered in the writ to be attached; but, 
if he finds that such interest is worth less than the amount ordered in the writ 
to be attached, such bond, except as ftcFcifiaftcF otherwise provided, shall be 
in an amount equal to the value of such interest't flFOyiaca, ftOV;CVCF, ~ H. 
If, in either event the justice shall find that. the value of the interest attached 
is in excess of the amount of any judgment which the plaintiff may reasonably 
be expected to recover, with his costs on the petition, he may fix the amount 
of such bond at such sum, not exceeding the amount ordered to be attached 
and not exceeding the value of the interest attached, as he may deem adequate 
to protect the plaintiff in the collection of any judgment recovered by him, with 
his costs On the petition.' 

Sec. 141. R. S., c. II2, § 84-A, additional. Chapter II2 of the Revised 
Statutes is amended by adding a new section 84-A, to read as follows: 

'Sec. 84-A. Attachment made by party bringing counterclaim, cross-claim 
or third-party complaint. Attachment of real estate, goods and chattels, or 
other property may be made by a party bringing a counterclaim, a cross-claim 
or a third-party complaint in the same manner as upon an original claim. For 
purposes of applicable statutes, the word "plaintiff" shall refer to the party 
to the action who makes the attachment and the word "defendant" shall refer 
to the party to the action whose property is attached.' 

Sec. 142. R. S., c. II2, §§ 85 and 86, repealed. Sections 85 and 86 of chapter 
I I2 of the Revised Statutes are repealed. 

Sec. 143. R. S., c. 112, § 90, repealed and replaced. Section go of chapter II2 

of the Revised Statutes is repealed and the following enacted in place thereof: 
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'Sec. 90. General limitation of 6 years. All civil actions shall be commenced 
within 6 years after the cause of action accrues and not afterwards, except 
actions on a judgment or decree of any court of record of the United States, or 
of any state, or of a municipal court, trial justice or justice of the peace in this 
State, and except as otherwise specially provided.' 

Sec. 144. R. S., c. 112, .§ 92, amended. Section 92 of chapter II2 of the Re
vi~ed Statutes is amended to read as follows: 

'Sec. 92. Suits against sheriff for escape; for misconduct. Actions for es
cape of prisoners committed on execution shall -Be aetiol'lo 8ft ~ €£t5oe afi'4 be 
commenced within one year after the cause of action accrues; but actions 
against a sheriff, for negligence or misconduct of himself or his deputies, shall 
be commenced within 4 years after the cause of action accrues.' 

Sec. 145. R. S., c. 112, § 94, amended. Section 94 of chapter II2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 94. Actions against bail, sureties in criminal recognizances and trustees, 
in one year. No ~ ~ ~ -Be ~ 8ft.J;;aH. action shall be commenced 
against bail unless within one year after judgment was rendered against the 
principal; nor 8ft against sureties in recognizances in criminal cases unless 
within one year after default of the principal; nor against any person adjudged 
trustee, unless within one year from the expiration of the first execution against 
the principal and his goods, effects and credits in the hands of the trustee. No 
action e.t 4eB-t in behalf of the State against sureties and recognizances in crim
inal cases shall be brought unless within one year after default of principal.' 

Sec. 146. R. S., c. 112, § 95, repealed. Section 9S of chapter II2 of the Re
vised Statutes is repealed as follows: 

'~.~. ~ aflfllieaBle -is witReooed ~, ~ B-Hffl,~. +M ~ 
~ lifRitatiol'lo 4e tt&t ~ -is aetiol'lo 8ft fffi'ffi~ ~ ~ ffi ~ 
flFeoeRee e.t aiT attestiR~ vritRess, Si' 8ft ~ B-Hffl, tt&tes Si' ~ e;-ideReeB e.t 
~ ~ fry- it ~~ iTSi' -is ft'l'ij"' €it5'e Si' Btti-t liffiited fry- otaitlte -is -Be ~ 
ffieRees: ~ it diffeFel'lt ~.' 

Sec. 147. R. S., c. 112, § 96, amended. Section 96 of chapter II2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 96. Mutual and open accounts current. In aetioRB e.t 4eB-t Si' B:OOHffifl 
sH contract actions to recover the balance due, where there have been mutual 
dealings between the parties, the items of which are unsettled, whether kept or 
proved by one party or both, the cause of action shall be deemed to accrue at 
the time of the last item proved in such account.' 

Sec. 148. R. S., c. 112, § 97, amended. Section 97 of chapter II2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 97. Minors, etc., may sue after disability removed. If a person en
titled to bring any of the B:fOFeSaid actions under sections 90 to 96 is a minor 
Eli' fRB:FFied WOH1B:R, insane, imprisoned or without the limits of the United 
States when the cause of action accrues, the action may be brought within the 
times limited herein after the disability is removed.' 
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Sec. 149. R. S., C. 112, § 98, repealed and replaced. Section 98 of chapter 
II2 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 98. Actions to be commenced within 20 years. Personal actions on con
tracts or liabilities under seal, promissory notes signed in the presence of an 
attesting witness, or on the bills, nQtes or other evidences of debt issued by a 
bank shall be commenced within 20 years after the cause of action accrues'! 

Sec. ISO. R. S., c. 112, § 99, amended. Section 99 of chapter II2 of the Re
vised Statutes is amended to read as follows: 

'Sec. 99. When summons fails of service or defeated, new action in 6 months. 
When a ~ summons fails of sufficient service or return by unavoidable ac
cident, or default, or negligence of the officer to whom it was delivered or di
rected, @¥ +s ~ or the action is otherwise defeated for any matter of form, 
or by the death of either party'7 @¥ ~ ft judgl.'J'lefif ~ ~ t'laintiff +s re..-ersed 
~ ft ~ ~ o@fl'ffi' the plaintiff may commence a new action on the same de
mand within 6 months after ~ abateH1efH; @¥ determination of the original 
5uti: @¥ reversal ~ ~ jUdgH1€fH; action; and if he dies and the cause of action 
survives, his executor or administrator may commence such new action within 
said 6 months.' 

Sec. 151. R. S., c. 112, § 103, repealed and replaced. Section lO3 of chapter 
II2 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 103. When action is commenced. An action is commenced when the com
plaint is either filed with the clerk, deposited in the mail addressed to the clerk, 
delivered to an officer for service or deposited in the mail addressed to such 
officer.' 

Sec. 152. R. S.,· C. 112, § 105, amended. Section lOS of chapter II2 of the 
Revised Statutes is amended to read as follows: 

'Sec. 105. Renewal of promise in writing. In actions ~ 4eb-t @¥ ~ ~ €ftG-e 

founded on any contract, no acknowledgment or promise takes the case out of 
the operation hereof, unless the acknowledgment or promise is express, in writ
ing and signed by the party chargeable thereby. No such acknowledgment or 
promise made by one joint contractor affects the liability of the others.' 

Sec. 153. R. S., C. 112, § 107, amended. Section 107 of chapter II2 of the 
Revised Statutes is amended to read as fOllows: 

'Sec. 107. When nonjoinder of defendants is pleaded. In an action on a 
contract, if the defendant pleads ii1 ~~ffi that another person ought to 
have been jointly sued and issue is joined thereon, and it appears on the trial 
that the action was barred by the provisions hereof against such person, the 
issue shall be found for the plaintiff.' 

Sec. 154. R. S., C. 112, § 109, amended. Section lO9 of chapter 112 of the 
Revised Statutes is amended to read as follows: 

'Sec. 109. Presumption of payment after 20 years. Every judgment and 
decree of any court of record of the United States, or of any state, or of a 
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municipal court, trial justice or justice of the peace in this State shall be pre
sumed to be paid and satisfied at the end of 20 years after any duty or obliga
tions accrued by virtue of such judgment or decree.' 

Sec. ISS. R. S., C. 112, § no, repealed and replaced. Section IIO of chapter 
112 of the Revised Statutes is repealed and the following enacted in place 
thereof: 

'Sec. IIO. Application of the statutes of limitation to counterclaims. All 
the provisions hereof respecting limitations apply to any counterclaim by the 
defendant. The time of such limitation shall be computed as if an action had 
been commenced therefor at the time the plaintiff's action was commenced.' 

Sec. 156. R. S., c. 113, §§ 1-4, repealed. Sections I to 4 of chapter 113 of 
the Revised Statutes are repealed. 

Sec. 157. R. S., c. II3, § 5, repealed and replaced. Section 5 of chapter II3 
of the Revised Statutes is repealed and the following section enacted in place 
thereof: 

'Sec. 5. Execution stayed one year unless bond given. Execution shall not 
issue upon a judgment by default against an absent defendant in a personal 
action who has no actual notice thereof until one year after entry of the judg
ment unless the plaintiff :tirst gives bond to the defendant with one or more 
sureties in double the amount of damages and costs, conditioned to repay to 
the defendant the amount of the judgment or any part thereof from which he 
may ultimately be relieved as a result of motion therefor. If a bond is given, 
any attachment of real or personal property or attachment on trustee process 
shall continue for 60 days after the bond is :tiled with the court. If a bond is 
not given, any such attachment shall continue for one year and 60 days after 
entry of the default judgment. If the defaulted defendant :tiles within one year 
of the default judgment a motion for relief therefrom, any such attachment 
shall continue until 60 days after denial of the motion, if it is denied, and if 
the motion is granted in whole or in part, shall continue for the same period as 
the attachment would have continued if the default judgment had not been 
entered.' 

Sec. 158. R. S., c. II3, § 6, amended. Section 6 of chapter II3 of the Re
vised Statutes is amended to read as follows: 

'Sec. 6. Bond left with clerk. The bond shall be deposited with the clerk, 
who shall decide upon the sufficiency of the sureties, subject to an appeal to 
a justice of the court afl4 ~ .§.e FeyiC'<y &f ~ ffl ~ 56 j3Fosee1:1ted, -H;,e ~ 
kHdal'lt ffittj", ~ + ,-em' a#er ~ ffi:5.t; $0; mffi:.e.e &f -tfl.e j1:1dgffieHt, ~ 
~ -tfl.e €e1:1i:'-t ~ e. Feviev." e.fl4 -tfl.e €e1:1i:'-t ~ ~ +t eft ~ ~ ~ +t 
~ reasonabie.' 

Sec. 159. R. S., c. II3, § 7, amended. Section 7 of chapter II3 of the Re
vised Statutes is amended to read as follows: 

'Sec. 7. Executions issued upon judgment on default, without deposit of 
bond, valid after one year. Whenever through accident, inadvertence or mis
!ake an execution has ~een issued by the clerk, judge or recorder of any court 
111 any county upon a Judgment rendered on default of an absent defendant in 
a personal action, within one year after the rendition of such judgment, without 
deposit of the bond specified in sections 5 and 6, all proceedings upon or by 
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virtue of such execution or judgment shall, after one year from the rendition 
of such judgment, have the same effect and validity as if the bond had been 
duly given, deposited and approved unless e, petition ~ ~ ~ ~ 
Broug~1t ~ ~ ~ a~ ffi ea-s-e 5U'ffi judgmeftt f.s. i1e4: reyersed 8ft 'f'e

Ttew t4 Brought ~ ~ j"'€ffi', iH+ -&Uffi. proceedings ~ 1:J.e ~ e,s ~ 
sa-t4 ~ ~ judgrnent ~ -tfi.e defendant ffi ~ relief from the judgment 
has been sought within said year. If such relief from the judgment is denied, 
all such proceedings shall be valid as aforesaid after such dismissal.' 

Sec. 160. R. S., c. II3, §§ 8, 9, II, I2, 14-19, repealed. Sections 8, 9, II, 12 
and 14 to 19 of chapter II3 of the Revised Statutes are repealed. 

Sec. 161. R. S., c. II3, § 20, repealed and replaced. Section 20 of chapter 
II3 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 20. Subsequent attachment. After service of the summons and com
plaint upon the defendant, the court on motion without notice, may for cause 
shown order an additional attachment of real estate, goods and chattels on other 
property.' 

Sec. 162. R. S., c. II3, § 21, repealed and replaced. Section 21 of chapter II3 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 21. Testimony of witnesses in civil actions taken orally in open court. 
In all civil actions the testimony of witnesses shall be taken orally in open 
court, unless otherwise provided by rule.' 

Sec. 163. R. S., c. II3, §§ 22 and 23, repealed. Sections 22 and 23 of chapter 
II3 of the Revised Statutes are repealed. 

Sec. 164. R. S., c. II3, § 24, amended. Section 24 of chapter 113 of the Re
vised Statutes is amended to read as follows: 

'Sec. 24. Change of venue. Any Justice of the Superior Court ~ fieM
ffi.g: e, ffi5i. pfii¥.; i;eflH., on motion of either party, shall, for cause shown, order 
the transfer of any civil action or criminal case pending in said court to the 
docket thereof in any other county for trial, preserving all attachments.' 

Sec. 165. R. S., c. II3, §§ 26-2.8, repealed. Sections 26 to 28 of chapter II3 
of the Revised Statutes are repealed. 

Sec. 166. R. S., c. II3, § 30, amended. Section 30 of chapter II3 of the 
Revised Statutes is amended to read as follQws: 

'Sec. 30. Actions by unincorporated societies. Any organized unincorpo
rated society or association may sue in the name of its trustees for the time being 
and may maintain an action ~ ~ though the defendant or defendants or some 
of them are members of the same society or association.' 

Sec. 167. R. S., c. II3, § 31, amended. Section 31 of chapter II3 of the Re
vised Statutes is amended to read as follows: 

'Sec.31. Civil action for penalties. Penalties may be recovered by ~ '* 
@.eM ~ fie ~ ~ '* l'eeoycry f.s. pl'o".-idcd civil action.' 
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Sec. 168. R. S., c. II3, § 32, amended. Section 32 of chapter II3 of the Re
vised Statutes is amended to read as follows: 

'Sec. 32. Assignee of grantee may sue on real convenants of first grantor. 
The assignee of a grantee or his executor or administrator after eviction by an 
older and better title may maintain an action on a covenant of seizin or freedom 
from encumbrance contained in absolute deeds of the premises between the 
parties, and recover such damages as the first grantee might have recovered 
on eviction, upon filing, a-1: ~ ~ ~ in €ei:H9; with his complaint or at such 
later time as the court permits, for the use of his grantor, a release of the 
covenants of his deed and of all causes of action thereon. The prior grantee 
cannot, in such case, release the covenants of the first grantor to the prejudice 
of his grantee.' 

Sec. 169. R. S., c. II3, §§ 34, 36-38, repealed. Sections 34, 36 and 37, and 
section 38, as amended by chapter 239 of the public laws of 1955, of chapter 
II3 of the Revised Statutes are repealed. 

Sec. 170. R. S., c. II3, § 39, repealed and replaced. Section 39 of chapter 
II3 of the Revised Statutes is repealed and the following section enacted in 
place thereof: 

'Sec. 39. Power of court unaffected by existence or expiration of a term. 
The existence or expiration of a term of court in no way affects the power of a 
court to do any act or take any proceeding in any civil action.' 

Sec. 171. R. S., c. II3, § 40, amended. The first sentence of section 40 of 
chapter II3 of the Revised Statutes is amended to read as follows: 

'In all actions a-1: +ttw on insurance policies, a declaFatioft ffi iftdel3itatl:ls ass1:lffifl 
5i-t complaint on an account annexed, with an allegation that the plaintiff has 
complied with all conditions of the policy of insurance mentioned in the ac
count annexed, shall be deemed sufficient.' 

Sec. 172. R. S., c. II3, § 41, amended. Section 41 of chapter 113 of the Re
vised Statutes is amended to read as follows: 

'Sec. 41. Trespass on land; tender. In actions e4 for trespass on lands, the 
defendant may fite <r ~ stateft1eftt diselaift1iftg; by answer disclaim all title 
to the land described, and aHeg;il:'tg' allege that the trespass was involuntary, or by 
negligence or mistake, or in the prosecution of a legal right, and that before 
action brought he tendered sufficient amends therefor or that he brings money 
into court to satisfy the damages with costs to that timei ~~. If on trial he 
establishes the truth of his allegations, he recovers costs.' 

Sec. 173. R. S., c. II3, §§ 42 and 43, repealed. Sections 42 and 43 of chapter 
[13 of the Revised Statutes are repealed. 

Sec. 174. R. S., c. II3, § 44, amended. Section 44 of chapter II3 of the 
Revised Statutes is amended to read as follows: 

'Sec. 44. Town may make an offer of judgment. A~, wf.tfl, -tee ~ 
~* ~4, ~ .EJ.e ffli!:4e ~ ~ l3Fo1:lgLt tl~ ~ f.t5 €'fTtF.y -t6 ~ 
~intiff m= ffi5 ~e,. v;i~11 ~ ~ €#€-et tl-5 ~ ~ ~ tl€tf.8ft l3Foug;ht. 
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In actions against towns for injury to the person or damage to property from 
defect in ways, a town may make i!: ~ ~ COHlffieHceffient ef' ~ 
e.f #re ~ ef' e#e¥ ~ ~ aefaultea 4er i!: specifiea 5i:ffiT ~ 4e Si!:ffi@ ~ 
i!:S ffi actions eft contract an offer of judgment in the same manner and with 
the same effect as defendants in other civil actions.' 

Sec. 175. R. S., c. II3, § 48, amended. Section 48 of chapter II3 of the 
Revised Statutes is amended to read as follows: 

'Sec. 48. Mitigation of damages in action for libel. The defendant in an 
action for libel may prove 'I:ffl€l..er 4e ~~ ~ in mitigation of damages 
that the charge was made by mistake or through error or by inadvertence and 
that he has in writing, within a reasonable time after the publication of the 
charge, retracted the charge and denied its truth as publicly and as fully as he 
made the charge-; i!:ft4 *e. He may e:t5e prove in mitigation of damages that 
the plaintiff has already recovered or has brought action for damages for, or 
has received or has agreed to receive compensation for, substantially the same 
libel as that for which said action was brought.' 

Sec. 176. R. S., c. II3, §§ 50-52, 57, repealed. Sections 50 to 52 and section 
57 of chapter II3 of the Revised Statutes are repealed. 

Sec. 177. R. S., c. II3, § 58, repealed and replaced. Section 58 of chapter 
113 of the Revised Statutes is repealed and the following section enacted in 
place thereof: 

'Sec. 58. Guardian of incompetent party entitled to compensation. A guard
ian appomted to prosecute or defend an action for an incompetent party is en
titled to a reasonable compensation and is not liable for costs.' 

Sec. 178. R. S., c. II3, §§ 59, 60, 63, repealed. Sections 59, 60 and 63 of 
chapter 113 of the Revised Statutes are repealed. 

Sec. 179. R. S., c. II3, § 69, repealed and replaced. Section 69 of chapter 
II3 of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 69. When judgment in prior action rendered, petition to seek relief. 
When judgment in such prior action has been rendered, the plaintiff in such 
subsequent action may petition for leave to seek relief from the judgment, :first 
giving bond to each party as provided in section 66 and such leave mayor may 
not be granted.' 

Sec. 180. R. S., c. II3, § 75, repealed.· Section 75 of chapter II3 of the Re
vised Statutes is repealed. 

Sec. 181. R. S., c. II3, § 76, amended. Section 76 of chapter II3 of the 
Revised Statutes, as amended by section 53 of chapter 397 of the public laws 
of 1957, is further amended to read as follows: 

'Sec. 76. Counterclaim for unpaid taxes. A aeffiaHa origiHal1y partible t-8 
#re defendant ffi ffi5 @'Wft rtg.M, founaea 8ft i!: judpnent ef' contract enpFCSS 
ef' iffii'liea, 4er #re ~ e.f f'Ei!:l ef' personEH ~ ~, 4er ~ ~ ef' 

fte:4 i!:ft4 receina, 4er sen-ices 4an-e, 4er i!: liquiaatea ffiffit ef' 4er en-e ~
tainable ~ calculation flffi7 ~ ~ e#. A city or town in an action by a delin
quent taxpayer may ~ e# assert a counterclaim for any unpaid taxes against 
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any properly authorized payment to which the taxpayer is entitled, pr.ovided 
prior to trial the amount shall have been paid to the tax collector and a re
ceipt in writing shall have been given to the person taxed, as prescribed in 
section *18 ffi chapter 9I-A, section 106.' 

Sec. 182. R. S., c. 113, §§ 77-81, repealed. Sections 77 to 8I of chapter II3 
of the Revised Statutes are repealed. 

Sec. 183. R. S., c. 113, § 82, amended. Section 82 of chapter II3 of the 
Revised Statutes is amended to read as follows: 

'Sec. 82. Demands due from deceased person, cOUllterclaim. Demands 
against a person belonging to a defendant at the time of the death of such 
person may be s-et a# asserted by counterclaim against claims prosecuted by 
his executor or administrator1 ftft4 i+. If a balance is found due to the defendant, 
judgment shall be in like form and of like effect as if he had commenced €I: ~ 
an action therefor1 ~ i+. If the estate is insolvent, it must be presented to the 
commissioners or added to the list of claims like other judgments.' 

Sec. 184. R. S., c. 113, § 83, amended. Section 83 of chapter II3 of the Re
vised Statutes is amended to read as follows: 

'Sec. 83. Counterclaim in actions against persons in a representative capac
ity. In actions against executors, administrators, trustees or others in a rep
resentative capacity, they may ~-t a# assert by counterclaim such demands as 
those whom they represent might have s-et a# so asserted in actions against 
them; but no demands due to or from them in their own right can be s-et a# 
asserted by counterclaim in such actions.' 

Sec. 185. R. S., c. 113, § 84, amended. Section 84 of chapter II3 of the Re
vised Statutes is amended to read as follows: 

'Sec. 84. Counterclaim in actions brought by executors or administrators 
of insolvent estates. In joint or several actions by the executor or adminis
trator of an estate represented insolvent against 2 or more persons having joint 
or several demands a.,aainst such estate, the demands may be fH.e4 ffi s-eta# 
asserted by counterclaim by either of the defendants e:t ~ Ms-t -terffi ffi ~ 
~ 6f' e:t ~ Ms-t -terfn. e:#e¥ ~ rEprEsentation ffi ffisokenc,- i+ ~ 
e:#e¥ ~ cOffiffien-C€n1Ent ffi ~ actions; ",iT€l, i+. If, on trial, a balance is 
found due to the defendants jointly or to either of them, judgment shall be en
tered for such balance as the jury finds or the court orders, and it shall be 
treated and disposed of as other judgments against insolvent estates.' 

Sec. 186. R. S., c. 113, §§ 85-92, repealed. Sections 85 to 92 of chapter I I3 
of the Revised Statutes are repealed. 

Sec. 187. R. S., c. 113, § 93, repealed and replaced. Section 93 of chapter II3 
of the Revised Statutes, as amended by chapter I82 of the public laws of I957, 
is repealed and the following section enacted in place thereof: 

'Sec. 93. Referees, masters and auditors. In all cases in the Supreme Judi
cial or in the Superior Court in which the court appoints one or more persons, 
not exceeding 3, as referees, masters or auditors, to hear the same, their fees 
and necessary expenses, including stenographic services upon a per diem basis, 
shall be paid by the county on presentation of the proper certificate of the 
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clerk of courts for that county, and the amount thereof shall be fixed by the 
court upon the coming in of the report. They shall notify the parties of the 
tinIe and place of hearing and have power to adjourn; witnesses may be sum
moned and compelled to attend and may be sworn by the referees, masters or 
auditors. When there is more than one referee, master or auditor, all must hear, 
but a majority may report, stating whether all did hear. Their report may be 
recommitted. They may be discharged and others appointed. 

No fee or compensation other than his necessary expenses shall be paid any 
Justice of the Supreme Judicial or of the Superior Court for his services as 
referee, master or auditor, but this provision shall not apply to an active re
tired justice.' 

Sec. 188. R. S., c. II3, § 94, repealed. Section 94 of chapter II3 of the Re
vised Statutes is repealed. 

Sec. 189. R. S., c. II3, § 104, amended. Section 104 of chapter II3 of the Re
vised Statutes is amended to read as follows: 

'Sec. 104. Justice to charge jury on matters of law but not to express opinion 
on issues of fact. During a jury trial the presiding justice shall rule and charge 
the jury, orally or in writing upon all matters of law arising in the case but shall 
not, during the trial, including the charge, express an opinion upon issues of fact 
arising in the case, and such expression of opinion is sufficient cause for a new 
trial if either party aggrieved thereby and interested desires it; and the same 
shall be ordered accordingly by the law court upon exceptions in a criminal case 
or on appeal in a civil case.' 

Sec. 190. R. S., c. II3, § 106, repealed. Section 106 of chapter II3 of the 
Revised Statutes is repealed. 

Sec. 191. R. S., c. II3, § 132, amended. The first sentence of section 132 of 
chapter II3 of the Revised Statutes is amended to read as follows: 

'In all actions brought on an itemized account annexed to the ~ complaint, 
the affidavit of the plaintiff, made before a notary public using a seal, that the 
account on which the action is brought is a true statement of the indebtedness 
existing between the parties to the ~ action with all proper credits given and 
that the prices or items charged therein are just and reasonable shall be prima 
facie evidence of the truth of the statement made in such affidavit and shall entitle 
the plaintiff to the judgment unless rebutted by competent and sufficient evi
dence.' 

Sec. 192. R. S., c. II3, § 149, repealed and replaced. Section 149 of chapter 
II3 of the Revised Statutes is repealed and the following section enacted in place 
thereof: 

'Sec. 149. Proof of official record. An official record or an entry therein, when 
admissible for any purpose in any civil or criminal case, may be evidenced by 
a document purporting to be an official publication thereof, or by a copy at
tested as a correct copy by a person purporting to be an officer or a deputy of 
an officer having the legal custody of the record. If the office in which the 
record is kept is without the State, the copy shall be accompanied by a certifi
cate that such officer or deputy has the custody of the record, which certificate 
shall be made as follows: 
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I. By a judge of a court of record of the district or political subdivision in 
which the record is kept, authenticated by the seal of the court; 

II. By any public officer having a seal of office and having official duties in 
the district or political subdivision in which the record is kept, authenticated 
by the seal of the court; or 

III. By any public officer having a seal of office and having official duties in 
the district or political subdivision in which the record is kept, authenticated 
by the seal of his office. 

If the office in which the record is kept is in a foreign state or country, the 
certificate may be made by a secretary of embassy or legation, consul general, 
consul, vice consul, or consular agent or by any officer in the foreign service 
of the United States stationed in a foreign state or country in which the record 
is kept, and authenticated by the seal of his office.' 

Sec. 193. R. S., c. II3, § ISO, repealed and replaced. Section ISO of chapter 
II3 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. ISO. Proof of lack of record. A written statement signed by a person 
purporting to be an officer or a deputy of an officer, having the official custody 
of specified official records, that he has made diligent search of the records of 
the office and has found therein no record or entry of a specified tenor, is admis
sible as evidence that the records of his office contain no such record or entry, 
provided that where the record is kept without the State, the statement shall 
be accompanied by a certificate as provided in section 149.' 

Sec. 194. R. S., c. II3, § 156, amended. The last paragraph of section 156 
of chapter II3 of the Revised Statutes is amended to read as follows: 

'The allowance for travel and attendance to parties recovering costs in the 
Superior Court shall be limited to 2 terms and every other term at which a trial 
is had ~ ffi ae.aition theFeto ffi €il:5e -a 4emuFFeF, ~ ffi abatemettt Sf' 

H,otioH t.8 disH,is5 f.5 fH.e.4 ~ ~ defendaffi, ~ prevailing ~ ffi 5U€fl, '3' +e:&t 
fii3:IDoeod pFoceedings 4-a++ ~ ~~ ~ aM, iffieftd.a~ ffi 5-U-€ft ~ 48;= 
ftet eJceeediftg : additional ~fl1'J:5. The court may for good and sufficient cause 
order such allowance for additional terms in all actions before it. No referee 
shall allow costs in any proceedings in excess of the above provisions.' 

Sec. 195. R. S., c. II3, § 161, amended. Section 161 of chapter II3 of the Re
vised Statutes is amended to read as follows: 

'Sec. 161. When damages reduced by counterclaim, full costs. When-an 
account f.5 fik4 ffi ~ a counterclaim is filed and the plaintiff recovers not 
exceeding $20, he is entitled to full costs if the jury certify in their verdict that 
the damages were reduced to that sum by reason of the amount allowed ffi ~ 
s# on the counterclaim.' 

Sec. 196. R. S., c. II3, § 163, amended. Section 163 of chapter II3 of the 
Revised Statutes is amended to read as follows: 

'Sec. 163. On petitions for relief, etc. On application of a private person 
for -a ~ ef ~ relief from a judgment or for a writ of certiorari, man-
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damus or quo warranto, or like process, the court mayor may not allow costs 
to a person appearing on notice as respondent defendant.' 

Sec. 197. R. S., c. II3, § 164, repealed and replaced. Section 164 of chapter 
II3 of the Revised Statutes is repealed and the following section enacted in 
place thereof: 

'Sec. 164. If plaintiff's action dismissed, defendant recovers costs. When 
a plaintiff's action is voluntarily or involuntarily dismissed, the defendant re
covers costs against him, and in all actions, as well as those of qui tam as oth
ers, the party prevailing is entitled to his legal costs.' 

Sec. 198. R. S., c. II3, § 165, amended. Section 165 of chapter II3 of the 
Revised Statutes is amended to read as follows: 

'Sec. 165. Action in name of State by individual; costs. When tt ~ an 
action is brought in the name of the State for the benefit of a private person, his 
name and place of residence shall be indorsed on the wfi.t.7 ~ tf summons. If 
the defendant prevails, judgment for his costs shall be rendered against such per
son and execution issued as if he were plaintiff.' 

Sec. 199. R. S., c. II3, §§ 168-170, repealed. Sections 168 to 170 of chapter 
II3 of the Revised Statutes are repealed. 

Sec. 200. R. S., c. II3, § 174, amended. Section 174 of chapter II3 of the 
Revised Statutes is amended to read as follows: 

'Sec. 174. In divers actions against same party at same term, or in case of 
division of an account, only one bill of costs allowed plaintiff. \iVhen a plaintiff 
ttt tfte 5ftffi'e tef'ffl ~ tt €ei:H"t brings divers ~ actions which might have been 
joined in one against the same party and which are first in order for trial at the 
same term of court, or divides an account which might all have been sued for in 
one action and commences successive ~ actions upon parts of the same or 
brings more than one ~ action on a j oint and several contract, he re~ 
~ ffi ~ tffie ~ ~ itiT4 6ft ~ tffie ~ tfi.e j1:ldgffients ~ enec1:ltion 
r1:lft against tfte ~ ~ tfi.e 5ftffi'e defendant shall not recover costs nor have 
execution running against the body of the same defendant, in more than one 
such action, unless the court, after notice to the defendant and hearing, eeFtifies 
tftttt there Wtt5 geeft ~ .fer cOffiffiencing tfl.eFn shall otherwise direct.' 

Sec. 201. R. S., c. II3, § 179, repealed and replaced. Section 179 of chapter 
113 of the Revised Statutes is repealed and the following section enacted 111 

place thereof: 

'Sec. 179. Hearing on costs; appeal. When an action is dismissed or de
faulted, or judgment rendered on a verdict, or a report of referees is accepted, 
either party on application to the court within 10 days thereafter may have 
the costs recoverable taxed by the clerk and passed upon by the court, and any 
party aggrieved by the decision may appeal therefrom; but if no application is 
made, the clerk shall determine the costs and either party dissatisfied with his 
taxation may appeal to the court, from whose decision no appeal shall be taken, 
and all attachments shall continue in force for 60 days after such appeal is de
cided. The costs shall be taxed within 30 days from the rendition of judgment.' 

Sec. 202. R. S., c. II3, § 180, amended. Section 180 of chapter II3 of the 
Revised Statutes is amended to read as follows: 
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'Sec. I80. Action for damages when judgment obtained by perjury. \iVhen 
a judgment has been obtained against a party by the perjury of a witness in
troduced at the trial by the adverse party, the injured party may ~ mt 

~ 6ft 4fte €i!:5e, within 3 years after such judgment er ft#e:r fttmt judgrnent 
ffi itftJ" proeeedings ~ il: re ... -iev.- tlier::of or after final disposition of any mo
tion for relief from the judgment, bring an action against such adverse party, 
or any perjured witness or confederate in the perjury, to recover the damages 
sustained by him by reason of such perjury; and the judgment in the former ac
tion is no bar thereto.' 

Sec. 203. R. S., c. II3, § I8I, repealed and replaced. Section 181 of chapter 
II3 of the Revised Statutes is repealed and the following enacted in place 
thereof: 

'Sec. I81. Executions issued and returned. Executions may be issued on 
a judgment of the Superior Court after 24 hours from the time the judgment 
has become final by the expiration of the time for appeal, by dismissal of an 
appeal, or on certificate of decision from the law court, unless the court has pur
suant to rule ordered execution at an earlier time, and shall be returnable with
in 3 months after issuance.' 

Sec. 204. R. S., c. II3, § I82, repealed and replaced. Section 182 of chap
ter II3 of the Revised Statutes is repealed and the following enacted in place 
thereof: 

'Sec. I82. Not after one year; exception. No first execution shall be is
sued after one year from the time the judgment has become final by the ex
piration of the time for appeal, by dismissal of an appeal, or on certificate of 
decision from the law court, except in cases provided for by section 5 in which 
the first execution may be issued within not less than one year nor more than 
2 years from the time of judgment.' 

Sec. 205. R. S., c. II3, § I84, amended. Section 184 of chapter II3 of the 
Revised Statutes is amended to read as follows: 

'Sec. I84. When execution not so issued, motion against debtor. When 
execution is not issued within the times prescribed by -tfl.e ~ pFeeeding sections 
I82 and I83, a 7.nit sf ~ ~ against 4fte 4ei:Tter ffiftJ" -be ~ motion 
against the debtor may be made to show cause why execution on the judgment 
should not be issued, and if no sufficient cause is shown, execution may be is
sued thereon.' 

Sec. 206. R. S., c. II3, § I87, amended. The 2nd sentence of section 187 of 
chapter II3 of the Revised Statutes is amended to read as follows: 

'The application shall be entered on the docket sf -tfl.e ~ i4 ffi SCSSi:Ofl, ~
wffie eft 4,.e ~ sf 4fte prcec€!ing ~.' 

Sec. 207. R. S., c. II4, § I, repealed and replaced. Section I of chapter II4 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 1. Actions in which trustee process used. In connection with the com
mencement of any personal action except actions only for specific recovery of 
goods and chattels, for malicious prosecution, for slander by writing or speak
ing, or for assault and battery, trustee process may be used in the Superior 
Court, or before a municipal court or a trial justice.' 
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Sec. 208. R. S., c. II 4, §§ 2 and 3, repealed. Sections 2 and 3 of chapter 
I I4 of the Revised Statutes are repealed. 

Sec. 209. R. S., C. 114, § 5, amended. Section 5 of chapter I I4 of the Re
vised Statutes is amended to read as follows: 

'Sec. 5. County in which action must be brought; action for divorce; bank
ing institution as trustee. If all the trustees live in the same county, the ac
tion shall be brought there; if they reside in different counties, in any county 
in which one of them resides; and in a trustee process against a corporation, 
its residence shall be deemed to be in the county in which it has its established 
or usual place of business, held its last annual meeting or usually fteM holds 
its meetings; except ffi. <!: 5ttii; that an action in which a railroad corporation is 
named and alleged as trustee ~ ~ may be brought in any county in which 
said railroad corporation runs and operates its road; and except ffi. <!: 5ttii; that 
an action in which a banking institution is named and alleged as trustee ifte 
~ may be brought in any county in which said banking institution maintains 
a place of business. Service may be made on the manager of such banking in
stitution in the county having jurisdiction over the parties named in the action. 

~-e4, hoy:enr, #r&t: v.-~:eft When tr +ffi.e+ .fat: cli';oree i-5 inseFtecl ffi. tr 
-tFtrs4ee WFi-t trustee process is used in connection with the commencement of an 
action for divorce, the action must be brought in the county in which the court 
has jurisdiction over the parties named in the +ffi.e+ action, and the alleged trus
tee, although residing in another county, may be summoned to appear in the 
county in which said court has jurisdiction oyer the parties named in the !ffi.el, 
action and must answer and make disclosure in such countYi a'fl4 -HTe. The 
court sitting therein shall have. full power and authority to award from the 
funds found to be held by the alleged trustee and belonging to the ~ de
fendant such sum or sums as it may deem proper as an award for alimony or in 
lieu thereof.' 

Sec. 210. R. S., c. II 4, § 6, repealed and replaced. Section 6 of chapter 
I14 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 6. Additional trustees; action discontinued, trustee not entitled to costs. 
After service of the summons and complaint upon the principal defendant, the 
court, on motion without notice, may for cause shown order an additional at· 
tachment on trustee process against the same or an additional trustee, except 
for wages or salary due the defendant. When a trustee action is discontinued 
or settled by the principal parties thereto, the trustee shall be entitled to no 
costs, provided the plaintiff or his attorney shall, at least 7 days before the 
trustee's disclosure under oath is required to be served, notify the trustee in 
writing that the action has been discontinued.' 

Sec. 21I. R. S., c. II4, § 7, repealed and replaced. Section 7 of chapter II4 

of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 7. When trustees may appear for principal. When the principal is out 
of the State at the time of service and has no agent therein and does not appear 
in his own person or by attorney, anyone or more of the trustees having goods, 
effects or credits in their hands, and being adjudged trustees, may appear in his 
behalf and in his name plead and defend the cause.' 
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Sec. 212. R. S., c. II4, § 8, amended. 
Statutes is amended to read as follows: 

'Sec. 8. Corporations summoned as trustees; answer and disclosure. All do
mestic corporations and all foreign or alien companies or corporations estab
lished by the laws of any other state or country and having a place of business 
or doing business within this State may be summoned as trustees, and trustee 
~ summonses may be served on them as other ~ il:R- process is served on 
such companies or corporations ~ ~ 4fte seFviee ~ .s.e fry- 4fte 5ttffi

ffi€I'ITS @eseribed ffi seetion :ti ~~. They may answer by attorney or agent 
and make disclosures, which shall be signed and sworn to by such attorney or 
agent or such other person upon whom legal service of the ¥.:ff.t summons may 
be madet aM 4fte. The same proceedings shall thereupon be had throughout 
except necessary changes in form, as in other cases of foreign attachment.' 

Sec. 213. R. S., c. II4, § 10, amended. The first sentence of section 10 of 
chapter 114 of the Revised Statutes is amended to read as follows: 

'When a person summoned as trustee is about to depart from the State or go 
on a voyage and not return before ~ .feFffi e4 4fte ~ ~ fl.e t5 SUffiR'lO~ 
ffi i'l:fJ13"eftF his disclosure under oath is required to be served, he may apply to a 
justice of the peace of the county where he resides for a notice to the plaintiff 
to appear before said justice at a place and time appointed for taking his dis
closure.' 

Sec. 214. R. S., c. II4, § II, amended. Section II of chapter II4 of the Re
vised Statutes is amended to read as follows: 

'Sec. II. Commissioner to take disclosure. The court .fI~ ~ a~
tee t5 SUffiffioned in which the action is pending may appoint a commissioner 
to take fH.5 the trustee's examination and disclosure when any reasonable cause 
appears and may prescribe the notice to be given to the plaintiff of the time and 
place thereofi mffi, 'lij3ffiT. Upon return of such service, the examination and dis
closure shall be taken and sworn to before the commissioner, and being cer
tified by him and returned to court, the same proceedings may be had thereon 
as if it had been in court.' 

Sec. 215. R. S., c. II4, § 13, amended. Section 13 of chapter II4 of the Re
vised Statutes is amended to read as follows: 

'Sec. 13. Nonresident adjudged trustee. A person summoned as trustee may 
be adjudged trustee by the court although he was not then and never had been 
an inhabitant of the Statet ftf'l6. 4fte. The ~ ~ .s.e ~ Fetuffiable action 
may be brought in the county in which either the plaintiff or principal defendant 
resides.' 

Sec. 216. R. S., c. II4, § 14, amended. Section 14 of chapter II4 of the Re
vised Statutes is amended to read as follows: 

'Sec. 14. Trustee entitled to costs; payment. If any supposed trustee ~ 
ffiffi ~ tH; 4fte ffi.s.t .feFffi aM si:lbJ:'l'lits hiffiseH ffi ftft enaffiin~, eft 8iI:'tft. 
&fte.F having: ffi y.-FitiftE; deelared serves within the time required therefor a dis
closure under oath declaring that at the time of the service of the trustee process 
upon him he had no goods, effects or credits of the principal in his possession 
and submitting himself to an examination, on oath, he is entitled to his costs as 
in civil actions where issue is joined for triaH aM, if. If adjudged a trustee, he 
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may deduct his costs from the goods, effects and credits in his hands and he shall 
be chargeable for the balance only to be paid on the execution. If such goods, 
effects and credits are not of sufficient value to discharge the costs taxed in his 
favor, he shall have judgment and execution against the plaintiff for the balance 
of such costs, after deducting the sum disclosed, in the same manner as if he 
had been discharged.' 

Sec. 217. R. S., c. II4, § 17, amended. Section 17 of chapter 114 of the Re
vised Statutes is amended to read as follows: 

'Sec. 17. Discharge of trustees; effect upon principal. If all the persons 
summoned as trustees are discharged or the ~ action against them is dis
continued, the plaintiff shall not proceed against the principal defendant unless 
there was sufficient personal service of the ~ summons on him; but he may 
assume the defense of the ~ action.' 

Sec. 218. R. S., c. II4, § 18, amended. Section 18 of chapter II4 of the Re
vised Statutes is amended to read as follows: 

'Sec. 18. Compensation, if trustee lives in another county. When the trus
tee, at the time when the ~ summons was served on him, did not live in the 
county where the ~ summons is returnable, the court shall, in case of his dis
charge, allow him, in addition to his legal fee, a reasonable compensation for his 
time and expenses in appearing and defending.' 

Sec. 219. R. S., C. II4, § 19, amended. Section 19 of chapter II4 of the Re
vised Statutes is amended to read as follows: 

'Sec. 19. Liability of trustee for not serving a disclosure. If a person resi
dent in the county in which the ~ t5 fehlffiable action is commenced is sum
moned and neglects to appeaF iHTtl submit serve a disclosure under oath sub
mitting to examination ~ -HTe Fetuffi, -t-eFffi within the time required therefor, 
without reasonable excuse, he is liable for all costs afterwards arising in the 
~ action, to be paid out of his own goods or estate if judgment is rendered for 
the plaintiff, unless paid out of the goods or effects in his hands belonging to 
the principal.' 

Sec. 220. R. S., c. II 4, § 21, amended. Section 2I of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 21. Trustees out of their county and those residing out of State. Per
sons summoned as trustees, residing out of the county where the ~ action 
is pending, are not liable for any costs arising on the original process"t iHTtl 
if. If the person summoned as trustee is out of the State at the time the 
~ summons is served on him and appears ~ -HTe .fn=ffi term ft#eF fl.t5 f'e-

ffiFft within 20 days after his return, he shall be allowed ~ his costs and 
charges as if he had appeared at the Fetuffi, term time otherwise required there
for.' 

Sec. 221. R. S., c. II 4, § 23, amended. Section 23 of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 23. No costs for trustee unless he appears. When a person, summoned 
as trustee does not come into court and declare that he had no property or 
credits of the principal in his hands when the ~ summons was served and sub-
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mit himself to examination on oath, the court shall not award costs in his favor 
although the 5i:H-l; action is discontinued voluntarily dismissed.' 

Sec. 222. R. S., c. II 4, § 24, amended. Section 24 of chapterII4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 24. Trustee living out of county may appear by attorney. A person 
summoned as trustee, and not then living in the county where the ~ summons 
is returnable, need not appear in person in the original 5i:if.t; action or ffi ft 5i:H-l; 6ft 

5€ff.e ~ on motion after judgment; but he may appear by attorney and de
clare whether he had any goods or effects of the principal in his hands when 
the ~ summons was served, and thereupon offer to submit himself to examina
tion on oath.' 

Sec. 223. R. S., c. II4, § 35, repealed and replaced. Section 3S of chapter II4 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 35. Time extended for trustee to disclose. The plaintiff and supposed 
trustee may by agreement entered on the docket extend the time within which 
the supposed trustee may make disclosure, preserving all the advantages that he 
would have on appearing and disclosing within the time required.' 

Sec. 224. R. S., c. II 4, § 37, amended. Section 37 of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 37. Death of trustee after service, goods held in hands of administrator. 
If a person summoned as a trustee in his own right dies before the judgment 
recovered by the plaintiff is satisfied, the goods, effects and credits in his hands 
at the time of attachment remain bound thereby, and his executors or adminis
trators are liable therefor as if the ~ summons had been originally served on 
them.' 

Sec. 225. R. S., c. 114, § 40, amended. Section 40 of chapter II4 of the 
Revised Statutes is . amended to read as follows: 

'Sec. 40. If he does not pay, plaintiff may proceed on motion. If the execu
tor or administrator in the case last mentioned does not voluntarily pay the 
amount in his hands, the plaintiff may proceed -By v.-rit €lf 5€ff.e ~ on motion 
as if the judgment in the first 5i:H-l; action had been against him as trustee, but 
if he is discharged, he may recover costs or not at the discretion of the court.' 

Sec. 226. R. S., c. II 4, § 42, amended. Section 42 of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 42. Manner of issuing execution, if administrator is adjudged trustee. 
When an executor or administrator is adjudged trustee on account of goods, 
effects or credits in his hands or possession merely as executor or administrator 
in ft 5-ffi.t an action originally commenced against him as a trustee, or against 
the deceased, er ffi tfte e~~ 5-ffi.t er eft ft Wrf-r €lf ~ ~ the execution 
shall not be served on his own goods or estate or on his person; but he is liable 
for the amount in his hands, in like manner and to the same extent only, as he 
would have been to the principal defendant if there had been no trustee process.' 

Sec. 227. R. S., c. II 4, § 45, amended. Section 4S of chapter II4 of the 
Revised Statutes is amended to read as follows: 
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'Sec. 45. Remedy if trustee refuses. If the trustee neglects or refuses to de
liver them, or sufficient to satisfy the execution, the judgment creditor has his 
remedy on iI: ~ ~ motion as provided in sections 67 to 72; and the debtor 
has his remedy for an overplus belonging to him as at common law.' 

Sec. 228. R. S., c. II 4, § 51, amended. Section 5I of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 51. Excess determined by court or jury. .fffl ~ ef -Hte ~ ~ 
agaiHst 5i:t4 tF1:1stee, i4 If it appears that the plaintiff has complied with the 
order of the court or justice and that the trustee has refused or neglected to 
comply therewith, the court or justice shall enter up judgment against him for 
the amount due and returned unsatisfied on the execution if there appears to be 
in his hands such an amount of the property mortgaged over and above the sum 
due him; but if not, then for the amount of said property exceeding that sum, if 
anYi iI:fttl, -Hte. The amount of this excess shall eft -Hte -tfi.at ef -Hte ~ ~ 
be determined by the court or jury.' 

Sec. 229. R. S., c; 114, § 55, sub-§§ IV and VI, amended. Subsections IV 
and VI of section 55 of chapter II4 of the Revised Statutes are amended to read 
as follows: 

'IV. By reason of any money or other thing due from him to the principal 
defendant unless, at the time of the service of the ~ summons upon him, it 
is due absolutely and not on any contingency; 

VI. By reason of any amount due from him to the principal defendant as 
wages for his personal labor or that of his wife or minor children, for a time 
not exceeding one month next preceding the service of the process and not 
exceeding $30 of the amount due and payable to him as wages for his personal 
labor, and $ro shall be exempt in all casesi fflOFeO'.-eF. Moreover, wages of 
minor children and of women are not, in any case, subject to trustee process 
on account of any debt of parent or husband-t i4. If, after wages for personal 
labor or services have been attached and before ~ ef ~ ~ the trustee's 
disclosure under oath is required to be served, the defendant tenders to the 
plaintiff or to his attorney the whole amount due and recoverable in the action 
and the fees of the officer for serving the ~ summons, the plaintiff shall 
recover no costs except the fees of the officeri f!:ftEl,. i4. If the defendant is 
defaulted without an appearance or if he files an offer of judgment eft ~ re
ffiFtt ~ ef ~ ~ before his disclosure under oath is required to be :filed 
and the plaintiff accepts such offer or fails to secure more than the amount 
thereof and of the interest thereon from its date, the plaintiff shall recover no 
costs except the entry fee and the officers' fees. The trustee shall pay to the 
defendant the amount exempt from attachment at the same time and in the 
same manner as if no process had been served;' 

Sec. 230. R. S., c. II4, § 65, repealed and replaced. Section 65 of chapter II4 
of the Revised Statutes is repealed and the foUowing enacted in place thereof: 

'Sec. 65. Amount chargeable to trustee. When a person is adjudged trustee 
on disclosure in the original action, the amount for which he is chargeable shall 
be fixed by the court, subject to appeal, and be conclusive in proceedings after 
judgment unless, for cause shown, an additional disclosure is allowed. On de
fault, the amount need not be expressed in the judgment. In all proceedings after 
judgment, if he is adjudged trustee, the amount for which he is chargeable shall 
be set forth.' 



COURT PROCESS AND PROCEDURE 

PUBLIC LAWS, 1959 

463 

CHAP. 317 

Sec. 231. R. S., c. II4, § 67, repealed and replaced. Section 67 of chapter 
I I4 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 67. Motion by plaintiff against trustee. When a person adjudged a 
trustee in the original action does not, on demand of the officer holding the 
execution, pay over and deliver to him the goods, effects and credits in his hands 
and the execution is returned unsatisfied, the plaintiff may on motion in the 
original action require the trustee to show cause' why judgment and execution 
should not be awarded against him and his own goods and estate for the sum 
remaining due on the judgment against the principal defendant. A trustee who 
has not appeared shall be given such notice as the court may direct.' 

Sec. 232. R. S., c. II 4, § 68, amended. Section 68 of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 68. Judgment rendered against trustee. After 5i:teft~ notice of such 
motion has been served on him, if he neglects to appear and answer thereto, he 
shall be defaulted-t iHHi f4. If he was not examined in the original ~ action, 
judgment shall be rendered against him for the whole sum remaining due on the 
judgment against the principal defendant.' 

Sec. 233. R. S., c. 114, § 69, amended. Section 69 of chapter I I4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 69. Judgment when all trustees defaulted. When all the clefcnclants ffi 
a ~ ffl ~ ;fa.ef.a5 trustees are defaulted in proceedings after judgment, not 
having been examined in the original ~ action, the court may enter up joint or 
several judgments, as the case requires, and issue execution in common form.' 

Sec. 234. R. S., c. 114, § 70, amended. Section 70 of chapter I I4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 70. If trustee defaulted. If a trustee defaulted on ~ 5Eire ~ pro
ceedings after judgment was' examined in the original ~ action, judgment shall 
be rendered on the facts stated in his disclosure or proved at the trial, for such 
part of the goods, effects and credits for which he is chargeable as trustee as 
remain in his hands, if any, or so much thereof as is then due and unsatisfied 
on the judgment against the principal defendant-t ~ f4. If it appears that such 
person paid and delivered the whole amount thereof on the execution issued on 
the original judgment, he is not liable for costs on the ~ ~ proceedings 
after judgment.' 

Sec. 235. R. S., c. II 4, § 71, amended. Section 7I of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 71. Liability for costs, if discharged in proceedings after judgment. If 
the trustee appears and answers ote ~ 5Eire ~ in the proceedings after judg
ment and was not examined in the original 5tH-t action, he may be examined as he 
might have been in the original ~ ffiH3, if action. If, on such examination, he 
appears not chargeable, the court shall render judgment against him for costs 
only, if resident in the county where the original process was returnable; but 
if not resident in such county, he shall not payor recover costs.' 

Sec. 236. R. S., c. 114, § 72, amended. Section 72 of chapter I I4 of the 
Revised Statutes is amended to read as follows: 
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'Sec. 72. If examined in original action, trustee examined again. If he had 
been examined in the original ~ action, the court may permit or require him to 
be examined anew in the ~ ffi 5ffie fac:as ; ~ he proceedings after judgment. 
He may then prove any matter proper for his defensCi ~ -Efte. T"he court may 
enter such judgment as law and justice require, upon the whole matter appearing 
on such examination and trial.' 

Sec. 237. R. S., c. II 4, § 78, amended. Section 78 of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 78. Trustee exempt from costs in proceedings after judgment. If a 
person summoned as trustee is prevented from appearing in the original 5tffi; 
action by absence from the State or any other reason deemed sufficient by the 
court and a default is entered against him, he is not liable for costs 8ft -Efte 5ffie 
~ in the proceedings after judgment; but, on his disclosure, the court may 
allow him his reasonable costs and charges, to be retained or recovered as if he 
had appeared in the original ~ action.' 

Sec. 238. R. S., c. 114, § 79, repealed and replaced. Section 79 of chapter 
I I4 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 79. On appeal, whole case reexamined by law court. Whenever objec
tions are made to the ruling and decision of a justice as to the liability of a trus
tee, the whole case may be reexamined and determined by the law court on 
appeal and remanded for further disclosure or other proceedings, as justice re
quires.' 

Sec. 239. R. S., c. II4, § 80, a1p.ended. Section 80 of chapter II4 of the Re
vised Statutes is amended to read as follows: 

'Sec. 80. Form and service of trustee summons for inferior courts. When a 
trustee process is issued by a municipal court or a trial justice, the .. Hit sum
mons shall be substantially in the form ft8"I¥ ffi tt5'e used in the Superior Court 
fHM ffii!:j" contain it clirectiofi -te ttttaeft pFopeFtj" ffi -Efte principal ffi ftffi e¥ffi 

ffiffitl5 it5 ~ ~ ffi -Efte ~ ~ -Efte p€i:'5eft ftaffiC'€l, a5 ~e, and be served 
&5 it trustee j3'fflee55 ~ -By 7 days before the return day in the same manner 
as in the Superior Court 't ~ ~ -Efte ~ 4tty; and shall be brought in 
the county where either of the supposed trustees residesi tta4 H. If not so 
brought, it shall be dismissed and the trustees shall recover their costs.' 

Sec. 240. R. S., c. II 4, § 81, amended. Section 8I of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 81. Default if trustee does not appear; costs. When the person sum
moned does not appear and answer to the 5tffi; action, he shall be defaulted, ad
judged trustee and be liable to costs 8ft 5ffie facias; H. If he appears at the 
return day and submits to an examination on oath and is discharged, he shall 
be allowed his legal costsi ~ H. If he is charged, he may retain the amount 
of his costsi tta4 wfte.a. When the plaintiff clis60fitifiHes dismisses his 5tffi; ac
tion against him or the principal, the trustee shall be allowed his costs.' 

Sec. 241. R. S., C. 114, § 82, amended. Section 82 of chapter I I4 of the 
Revised Statutes is amended to read as follows: 
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'Sec. 82. Subsequent proceedings; discharge of trustee if judgment is less 
than $5, save in counterclaim. All subsequent proceedings in such ~ ac
tions shall be the same as in the Superior Court, varying the forms as circum
stances require7 ffiff~. When, in a trustee proceoo action before such mu
nicipal court or trial justice, the debt recovered against the principal is less 
than $S, the trustee shall be discharged unless the judgment is so reduced by 
means of a ~ counterclaim filed.' 

Sec. 242. R. S., c. lI4, § 84, amended. Section 84 of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 84. If trustee living in another county is discharged. \Alhen an action 
is brought against a trustee in a county where he resides but where neither the 
plaintiff nor defendant resides, and the trustee is discharged or the action is ffi.5-
contintled dismissed as to him, the action shall still proceed if there was legal 
service on the principal defendant, unless it appeaFO try. 1*ea ffi abaten,ent is set 
forth by motion or answer and established on hearing that the trustee was col
lusively included in the wfi.t action for the purpose of giving the court in such 
county jurisdiction.' 

Sec. 243. R. S., c. lI4, § 85, amended. Section 8S of chapter II4 of the 
Revised Statutes is amended to read as follows: 

'Sec. 85. Trustee action on judgment dismissed; costs. \iVhen ftft aetten ts 
conllllenced try. tFuotee pFoceoo 6ft it judgFnent trustee process is used in connec
tion with an action on a judgment on which execution might legally issue and it 
appears to the court or justice that, at the time of bringing it, the defendant 
openly had visible property liable to attachment sufficient to satisfy such judg
ment, or that it was brought for the purpose of vexation or to accumulate costs, 
it shall at any time on motion be ~ dismissed, with costs to the defendant.' 

Sec. 244. R. S., c. lIS, § 4, amended. Section 4 of chapter IIS of the Re
vised Statutes is amended to read as follows: 

'Sec. 4. Surrender of principal. Any bail may, before the aetten ts entered 
defendant's answer is required to be filed, exonerate himself from all liability 
by surrendering his principal to the jail in the county where the arrest was 
made or in the county where the writ is returnable and, within IS days there
after, leaving with the jailer an attested copy of the writ of process whereby 
the arrest was made, of the return indorsed thereon and of the bail bond; and 
notifying, in writing, the plaintiff or his attorney of the time and place of the 
commitment7 fI:ftt!, -tfi.e.. The jailer shall receive him into custody as if committed 
by the officer making the arrest.' 

Sec. 245. R. S., c. IIS, § 8, amended. Section 8 of chapter IIS of the Re
vised Statutes is amended to read as follows: 

'Sec. 8. In case of avoidance, officer's duty; liability of bail. In case of the 
avoidance of the principal and return on the execution by the officer that he had 
had it in his hands at least 30 days before its expiration and that the principal 
was not found, his bail shall satisfy the judgment with interest thereon from 
the time when it was rendered, unless they discharge themselves by surrendering 
the principal before final judgment a~ainot #tem 6ft -tfi.e. wfi.t ffi 5-efF.e ~ 
in an action against them as bail or by some other sufficient defense.' 

Sec. 246. R. S., c. IIS, § 9, amended. Section 9 of chapter IIS of the Re
vised Statutes is amended to read as follows: 
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'Sec. 9. When an action against bail lies. \Vhen the principal so avoids 
and his property cannot be found to satisfy the execution, the original creditor 
may have ft wR4: ffl 5etre ~ an action in his own name .frem, in the same 
court against the bail, itt Yaeatiofl: ffi' ffi 4;effa ~ to be sued out within 
one year from the rendition of judgment against the principal, and he need not 
declare on the bail bond but may merely allege that the defendants became bail in 
the original action.' 

Sec. 247. R. S., c. IIS, § 10, repealed and replaced. Section 10 of chapter IIS 
of the Revised Statutes is repealed and the following section enacted in place 
thereof: 

'Sec. 10. Pleadings and defense by bail. The bail may plead, jointly or 
severally, any matter in defense or discharge.' 

Sec. 248. R. S., c. IIS, § II, amended. Section II of chapter IIS of the 
Revised Statutes is amended to read as follows: 

'Sec. II. Surrender of principal; exoneration of bail in civil action after 
entry of action. The bail may surrender the principal in court before final judg
ment eft i;fte 5etre ~ in the action against them, and on paying all the costs 
eft ~ 5etre ~ in that action, they shall be discharged-t iH1'4~. The prin
cipal shall be committed to jail to remain for IS daysi iH1'4 ff. If the creditor 
does not within that time take him in execution, the sheriff shall discharge him 
on payment of the legal prison fees. 

Any bail may, after the action is entered and before final judgment in the 
original 5-lfi.j; action, exonerate himself from all liability by surrendering his prin
cipal to the jail in the county where the writ is returnable, and within S days 
thereafter leaving with the jailer an attested copy of the writ of process whereby 
the arrest was made, of the return indorsed thereon and of the bail bond, and 
notifying, in writing, the clerk of the court of the time and place of the commit
ment-t iH1'4 Hte. The jailer shall receive him into custody as if committed by the 
officer making the arrest.' 

Sec. 249. R. S., c. IIS, § 12, amended. Section 12 of chapter IIS of the 
Revised Statutes is amended to read as follows: 

'Sec. 12. When bail taken in an action. When bail is taken on mesne process 
in an action returnable before a trial justice and there is a return on the execu
tion issued on the judgment therein that the principal is not found, the ~ 
creditor may ~ ft 5etre ~ tl:ereofl: maintain an action against the bail 
before the justice, to be served 7 days before the day of trial-t iH1'4 ff. If no suf
ficient cause is shown to the contrary, he may render judgment for the debt and 
costs recovered, with interest thereon from the rendition of judgment, against 
the principal and issue execution accordingly, notwithstanding the debt and 
costs on the original judgment exceed $20.' 

Sec. 2S0. R. S., c. IIS, § 13, amended. Section 13 of chapter IIS of the 
Revised Statutes is amended to read as follows: 

'Sec. 13. Surrender of principal before trial justice. If the bail, at any time 
before final judgment in the original 5-lfi.j; action or eft 5etre ~ in the action 
against them, bring the principal before the justice and procure the attendance of 
an officer to receive him, the justice shall make a record of the surrender and 
order him into the custody of the officer to be committed to jail, to be proceeded 
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with as mentioned in 1:fte prcc:s.ing sections I to 12"7 ~ eft. On payment of 
costs eft 1:fte 5eiTe ~ in the action against them, the bail shall be fully dis
charged.' 

Sec. 251. R. S., c. II7, § I, repealed and replaced. Section I of chapter Il7 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. I. When depositions used. In trials before probate courts, arbitrators, 
referees under chapter 121, and county commissioners, depositions may, upon 
order of the tribunal before which the matter is pending and on good cause 
shown, be taken and used in the manner provided by rule for depositions in the 
Superior Court. Depositions or affidavits may also be taken in applications for 
pensions, bounties or arrears of pay under any law of the United States.' 

Sec. 252. R. S., c. II7, §§ 2-23, repealed. Sections 2 to 23 of chapter Il7 
of the Revised Statutes are repealed. 

Sec. 253. R. S., c. II7, § 24, repealed and replaced. Section 24 of chapter Il7 
of the Revised Statutes is repealed and the following section enacted in place 
thereof: 

'Sec. 24. Record in registry of deeds. Any deposition to perpetuate testi
mony taken before action or pending appeal together with the verified petition 
therefor and certificate of the officer before whom it was taken shall, within 90 
days after the taking, be recorded in the registry of deeds in the county where 
the land or any part of it lies, if the deposition relates to real estate; if not, in 
the county where the parties or any of them reside.' 

Sec. 254. R. S., c. II7, §§ 25-28, repealed. Sections 25 to 28 of chapter Il7 
of the Revised Statutes are repealed. 

Sec. 255. R. S., C. 120, § I, repealed. Section I of chapter 120 of the Re
vised Statutes is repealed. 

Sec. 256. . R. S., C. 120, § 2, amended. Section 2 of chapter 120 of the Revised 
Statutes is amended to read as follows: 

'Sec. 2. Debtor about to leave State arrested. Any person, whether a resi
dent of the State or not, may be arrested and held to bailor committed to' prison 
on mesne process eft a- cOfitFact CXPFCSS er implics. in any action, if the sum de
manded amounts to $10, er eft a- jUs.gmcfit eft cOfitFact H -Hte ~ origifiaH:r 
FCCOYCFCS. ~ FCffiaifiifig 4t1e ts ~ er ffi8i'e, c];:clusi.,-c ~ ifitCFCSt when he is 
about to depart and reside beyond the limits of the State with property or means 
of his own exceeding the amount required for his immediate support, if the 
creditor, his agent or attorney makes oath before a justice of the peace, to be 
certified by such justice on said process, that he has reason to believe' and does 
believe that such debtor is about so to depart, reside and take with him property 
or means a-s afOFCSais., and that the demand or principal part thereof, amounting 
to at least $10, is due to him.' 

Sec. 257. R. S., C. 120, § 8, amended. Section 8 of chapter 120 of the Re
vised Statutes is amended to read as follows: 

'Sec. 8. Disclosure before judgment; notice. When a person is served with 
fflt of:gifial Wffr a summons or other mesne process fOUfiS.CS. eft 5t1€fi cOfitFact 
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er judgfficat in any action, in any other manner than by arrest of the body, he 
may, at any time before final judgment, appear before the court or justice before 
whom such ~ er process is pending or a disinterested commissioner or com
missioners appointed by said court or justice and submit himself to examination-t 
mffi 5i:H':ft. Such court, justice or commissioner shall give notice and proceed to 
take his disclosure as provided in sections 4, 5 and 6 and with like effecti mffi 4fl.e. 
The court may continue the cause to permit such disclosure to be taken.' 

Sec. 258. R. S., C. 120, § 12, amended. Section 12 of chapter 120 of the 
Revised Statutes is amended to read as follows: 

'Sec. 12. Disclosure on mesne process by consent of parties. At any time 
~ er a#er -tfi.e ~ 4ry ~ ~ ~ er flffleC505, the parties to the ~ 
action, by a written agreement, may appear before a justice of the peace in the 
county where the ~ action is pendingi mffi -HTe. The defendant shall make the 
disclosures and submit to the examinations and proceedings required in section 
8, and the record thereof shall, before final judgment, be returned to the court 
or justice before which the ~ action is pending, where the proceedings shall 
be the same as if the disclosure had been before a commissioner appointed for 
the purpose.' 

Sec. 259. R. S., C. 120, § IS, amended. Section IS of chapter 120 of the 
Revised Statutes is amended to read as follows: 

'Sec. IS. Debtor arrested, may give bond to disclose after judgment. When 
a person is arrested or imprisoned on mesne process in a civil action, he may 
disclose as provided in sections 3 ,*, '5, 6 mffi to 7 or he may be released by giving 
bond to the plaintiff in a sum not exceeding the it€!, daffiauffi ~ 4fl.e Wf'i:.l; amount 
prayed for in the complaint upon which he is arrested or imprisoned, with surety 
or sureties, said bond to be approved by him or by 2 or 3 justices of the peace of 
the county where the arrest or imprisonment is made, and selected and proceed
ing as prescribed in section 68, conditioned that within IS days after Fcaditioa 
~ judgfficat er ~ 4fl.e adjOtlFafficat ~ 4fl.e ~ ffi ~ it ffi Fcadcrcd 
a judgment for the plaintiff has become final by expiration of the time for appeal, 
by dismissal of an appeal, or certificate of decision from the law court, he will 
notify the creditor, his agent or attorney to attend at a certain place in the county 
at a time not less than IS days llor more than 30 days after such notice, for the 
purpose of disclosure and examination; that he will then and there submit him
self to examination; make true disclosure of his business affairs and property 
on oath, and abide the order of the justices thereon; and if the officer serving the 
writ takes such bond, he shall return it to the court or justice where the ~ 
action is pending.' 

Sec. 260. R. S., C. 120, § 16, amended. Section 16 of chapter 120 of the 
Revised Statutes is amended to read as follows: 

'Sec. 16. Proceedings, if debtor has given bond on mesne process. After 
such final judgment, the debtor may apply in writing to a justice of the peace of 
the county where he was arrested, who shall issue a citation to the creditor, his 
agent or attorneYi mffi ffit. An examination and disclosure may be had before 
2 justices of the peace within the time specified in the bond-t mffi 4fl.e. The same 
proceedings shall be had and the same results shall follow as in disclosures on 
bonds given on execution, except as provided in 4fl.e foHov;iag section 17.' 

Sec. 261. R. S., C. 120, § 53, amended. Section 53 of chapter 120 of the 
Revised Statutes is amended to read as follows: 
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'Sec. 53. Citation; service. The citation shall be served on the creditor, or 
one of them if there is more than one, or the attorney of record in the 5tHi; action, 
or any known authorized agent of the creditor, by any officer qualified to serve 
civil process between the same parties .Jry: reaaiRg fi: te ftffir, Sf' leaT,-iRg ftft *
~ ~ thereof itt ftffi ~ eof ~ ~ ~ ~, Sf' .Jry: ~ ftft 
atte5tea ~ eof fi: thereof te ftffir ffi ±mfffi. Service shall be made in the manner 
provided for service of other civil process IS days at least before the time ap
pointed for 4-e examination, if the creditor is alive; othenvise, it shall be so 
served on his executor or administrator, if found in the State, and if not, such 
copy shall be left in like time with the clerk of the court or magistrate who 
issued the execution.' 

Sec. 262. R. S., c. 121, § 5, amended. Section 5 of chapter 121 of the Re
vised Statutes is amended to read as follows: 

'Sec. 5. Action on report; appeal. The court may accept, reject or recommit 
the report ~ ei:tftei' ~ i'RitT file eKccptioR5 thcrcto. If recommitted, the 
referees shall notify the parties of the time and place for a new hearing. When 
the report is accepted, judgment shall be entered thereon as in case of submis
sions by rule of court ~ ei:tftei' ~ i'RitT ~ tt writ eof ~ te rC\-er5e 
~ jaagfficnt. Either party may appeal from such judgment or from rejection 
of the report.' 

Sec. 263. R. S., c. 122, § 4, amended. Section 4 of chapter 122 of the Revised 
Statutes is amended to read as follows: 

'Sec. 4. How commenced; recognizance when plaintiff lives out of State. 
The process of forcible entry and detainer shall be commenced .Jry: in5erting 4-e 
5a135taRee eof 4-e eOffiplaiRt, tt5 tt aeelaratioR, ffi tt writ eof attaehffieRt, te fJ.e 
inaOr5ea ~ ~ ~ etfl.e.r ~ ~ whefr and service made in the same 
manner as other civil actions. When the plaintiff lives out of the State and a 
recognizance is required of him, any person may recognize in his behalf and 
shall be personally liable.' 

Sec. 264. R. S., c. 122, § 6, repealed and replaced. Section 6 of chapter 122 

of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 6. When defendant claims title. When the defendant claims title in 
himself or in another person under whom he claims the premises, he shall, except 
as otherwise provided, recognize in a reasonable sum to the plaintiff, with suf
ficient sureties, conditioned to pay all intervening damages and costs and a rea
sonable rent for the premises. The plaintiff shall in like manner recognize to 
the defendant, conditioned to enter the action in the Superior Court within 30 
days and to pay all costs adjudged against him. If either party neglects so to 
recognize, judgment shall be rendered against him.' 

Sec. 265. R. S., c. 122, § 7, amended. Section 7 of chapter 122 of the Re
vised Statutes is amended to read as follows: 

'Sec. 7. Plaintiff may allege that defendant's claim of title frivolous. The 
elaiR1ant plaintiff may make a written allegation that the ~ 5tatement eof 4-e 
tJ:.efeftclftffi defendant's claim of title is frivolous and intended for delay and the 
magistrate shall then examine the case so far as to ascertain the truth of such 
allegation, and if satisfied of the truth thereof, he shall proceed to try the cause 
t:l:j*ffi #Ie pf.ett eof iTffl ~, and if it is determined in favor of the elaiffiunt 
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plaintiff, he may issue a writ of possession for removal of the defendant; but 
this shall not prevent an appeal as provided in *re ~~ section 8.' 

Sec. 266. R. S., c. I22, § 8, amended. Section 8 of chapter 122 of the Re
vised Statutes is amended to read as follows: 

'Sec. 8. Appeal. Either party may appeal from a judgment to the Superior 
Court fteffi:.ffi. ~ fteM ffi #toe county as in other civil actions. Vvhen the claimant 
plaintiff appeals, he shall recognize in manner aforesaid to the defendant, except 
as hefeinaftef otherwise provided, conditioned to enter the 5tttt action and to 
pay all costs adjudged against him. Vvhen the defendant appeals, he shall recog
nize in like manner to the claimant plaintiff, conditioned to enter the 5tttt action 
and to pay all intervening costs and such reasonable rent of the premises, as the 
magistrate shall adjudge, if the judgment is not reversed.' 

Sec. 267. R. S., c. I22, § IO, amended. Section 10 of chapter 122 of the Re
vised Statutes is amended to read as follows: 

'Sec. IO. Sums due for rent and damages. Sums due for rent on leases un
der seal or otherwise and claims for damages to premises rented may be re
covered in an action e+ assl:uflj3sit eft aCC01:lnt afU,eXe8: .ffi. -tfte ~, specifying 
the items and amount claimed, but no action <3T 5tttt B:'E +e:w ffi ass1:lfl1j3sit, 4eM, 
cO';enant Bfoken <3T otliefy;ise shall be maintained for any sum or sums claimed 
to be due for rental or for any claim for damages for the breach of any of the 
conditions claimed to be broken on the part of the lessee, his legal representa
tives, assigns or tenant, contained in a lease or written agreement to hire or 
occupy any building, buildings or part of a building, during a period when such 
building, buildings or part of a building, which the lessee, his assigns, legal 
representatives or tenant may occupy or have a right to occupy, shall have been 
destroyed or damaged by fire or other unavoidable casualty so that the same 
shall be thereby rendered unfit for use or habitationi &n4 fie. No agreement 
contained in a lease of any building, buildings or part of a building or in any 
written instrument shall be valid and binding upon the lessee, his legal repre
sentatives or assigns to pay the rental stipulated in said lease or agreement dur
ing a period when the building, buildings or part of a building described therein 
shall have been destroyed or damaged by fire or other unavoidable casualty so 
that the Same shall be rendered unfit for use and habitation.' 

Sec. 268. R. S., c. I23, repealed. Chapter 123 of the Revised Statutes IS re
pealed. 

Sec. 269. R. S., c. I24, § I, amended. Section I of chapter 124 of the Re'" 
vised Statutes is amended to read as follows: 

'Sec. I. Remedy, if tenant commits waste. If a. tenant in dower, by curtesy, 
for life or for years commits or suffers any waste on the premises, the person 
having the next immediate estate of inheritance may recover the place wasted 
and the damages done to the premises in an action e+ ~ against himi t!:ft4 
8:-fl. An heir may recover in the same action for waste done in his own time and 
in the time of his ancestor.' 

Sec. 270. R. S., c. I24, § 2, amended. Section 2 of chapter 124 of the Revised 
Statutes is amended to read as follows: 

'Sec. 2. Damages. Any issue of fact shall be tried by a jury, with or with
out a view of the premises, as the court ordersi &n4 *re. The jury that inquires 
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of the waste shall assess the damages. An ~ 6ft ~ ~ in ~ ~ ~ 
wa~ ffHfj":s.e ollbotit1:ltea ~ ~ ~ ~~.' 

Sec. 271. R. S., c. 124, § 3, amended. Section 3 of chapter 124 of the Re
vised Statutes is amended to read as follows: 

'Sec. 3. Remainder man or reversioner may sue. The remainder man or re
versioner for life or for years only or in fee simple or fee tail, after an inter
vening estate for life, may maintain such action ~ ~ and recover the dam
ages which he has suffered by the waste.' 

Sec. 272. R. S., c. 124, § 4, amended. Section 4 of chapter 124 of the Re~~ 
vised Statutes is amended to read as follows: 

'Sec. 4- Action lies against executor, etc. Such action ~ ¥.~ may be orig
inally commenced against the executors or administrators of the tenant, or if 
commenced against him, it may be prosecuted against them after his death.' 

Sec. 273. R. S., c. 124, § 7, amended. Section 7 of chapter 124 of the Re
vised Statutes is amended to read as follows: 

'Sec. 7. Injunction to prevent waste, pending a process for the recovery of 
lands, and on lands attached. If a defendant in an action to recover possession 
of real estate or a person ,,,hose real estate is attached in a civil action commits 
any act of waste thereon, or threatens or makes preparations to do so, any J us
tice of the Supreme Judicial Court or of the Superior Court ffi vueutioft @'i' ~ 
~ may issue an injunction to stay such waste; but notice shall first be given 
to the adverse party to appear and answer, unless the applicant files a bond with 
sufficient sureties to respond to all damages and costS'7 &ft4~. The court may 
enforce obedience by such process as may be employed in aft ~ ~ other 
cases and dissolve it when deemed proper.' 

Sec. 274. R. S., c. 124, § 19, amended. Section 19 of chapter 124 of the Re
vised Statutes is amended to read as follows: 

'Sec. 19. Judgment for damage; execution for plaintiffs' share. The court 
shall enter judgment for the whole amount of the injury proved; but shall award 
execution only for the proportion thereof sustained by the plaintiffsi ~ ~. 
The remaining cotenants may afterwards jointly or severally 5-1:le eui; f!: ~ 
~ 6ft ~ j1:ls.~ffieftt, aft4 c::ec1:lti€ffl ~ -8e t~:eFe1:lf3on uwurs.es. ~ #reHo 
f3Fof3ortioft ~ 4e s.ufi1ugeo adjudged ffi ~ origiftal ~ intervene in the action 
and on motion obtain execution for their proportion of the damages adjudged 
therein.' 

Sec. 275. R. S., c. 124, § 20, amended. Section 20 of chapter 124 of the Re
vised Statutes is amended to read as follows: 

'Sec. 20. If one or more joint tenants take whole rent, others may recover. 
If anyone or more of the joint tenants or tenants in common take the whole 
rents or income in the joint estate or more than their share, without the consent 
of their cotenants, and refuse for a reasonable time after demand to pay such 
cotenants their share thereof, anyone or more ,of them may have an action ~ 
5f3eeial UOO1:lffif3oit against the refusing cotenants to recover their proportion 
thereof.' 
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Sec. 276. R. S., c. 125, § 7, amended. Section 7 of chapter 125 of the Re
vised Statutes is amended to read as follows: 

'Sec. 7. Certain causes removed to Superior Court. \iVhen it appears that 
the sum demanded as damages exceeds $20, or that the property in the beasts 
is in question and their value exceeds $20, or that the title to real estate is in 
question, at the request of either party, the case, if originally brought before 
any trial justice €If' ~ ef iH7J" municipal ~, shall be tFansfcFfcd removed 
to the Superior Court to be there disposed of like actions brought before a 
trial justice in which the title to real estate is brought in question; but the 
party requesting such transfcF removal shall recognize in such reasonable sum 
as the justice orders, to enter the action ttt -HIe fte*I; teFffi ef 5iH4 ~ in the 
Superior Court within 30 days, prosecute it with effect and pay all intervening 
damages and costs.' 

Sec. 277. R. S., c. 125, § 16, amended. Section 16 of chapter 125 of the Re': 
vised Statutes is amended to read as follows: 

'Sec. 16. Continuance of attachment, if goods replevied. If the goods re
plevied had been attached, they shall, in case of judgment for a return, be held 
by the attachment until 39 60 days after adjournment in the ~ action in which 
they were attachedi iHTEJ, if has become final as provided in chapter II2, section 
72. If such final judgment is rendered before the return of the goods or if 
the goods when replevied had been seized on execution, they shall be held by the 
same attachment or seizure for 39 60 days after the return and may be taken 
and disposed of as if they had not been replevied.' 

Sec. 278. R. S., c. 125, § 19, repealed and replaced. Section 19 of chapter 
125 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 19. Limitation of surety's liability on replevin bond. No action shall 
be maintained against any surety on a replevin bond unless it is commenced 
within one year after final judgment in replevin or, if the complaint in re
plevin is not filed with the court by the plaintiff, within one year after the re
plevin of the goods.' 

Sec. 279. R. S., c. 127, repealed. Chapter 127 of the Revised Statutes is re
pealed. 

Sec. 280. R. S., c. 129, §§ 1-10, repealed. Sections I to IO of chapter 129 
of the Revised Statutes are repealed. 

Sec. 281. R. S., c. 129, § 16, repealed and replaced. Section 16 of chapter 
129 of the Revised Statutes is repealed and the following section enacted in 
place thereof: 

'Sec. 16. Limitation of applications. No application for a writ of certiorari 
shall be sustained unless made within 6 years next after the proceedings com
plained of; but if the person entitled to apply for such writ is a minor, insane, 
imprisoned or not in the United States when becoming so entitled, then he, his 
heirs, executors or administrators may apply for the writ within 5 years after 
the removal of such disability.' 

Sec. 282. R. S., c. 129, § 17, amended. Section 17 of chapter 129 of the 
Revised Statutes is amended to read as follows: 
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'Sec. 17. Presentation of petition; questions of law reserved; issue and re
turn. A petition for a writ of mandamus may be presented to a Justice of the 
Supreme Judicial Court or of the Superior Court in any county, ffi .fef'ffi flffie 
ef' Yaeatiofi who may, upon notice to all parties, hear and determine the same, 
or may reserve questions of law arising thereon, upon e:l!eeptioH!'r appeal or 
otherwise, for the determination of the law court, which may hear and deter
mine the same as hefeifiafter provided; but in all cases where EOEeeptions ttfoe 

alleged objections are made to any rulings, findings or decrees made upon such 
petition, the case shall be proceeded with as if no e:meptions !:a4 .J3.e.eft ~ 
objections are made, until a decision shall be had and the peremptory writ shall 
have been ordered or denied, so that -tl:;,e o"."enulifig €l4' -s-uffi exeeptions an 
affirmance on appeal would finally dispose of the case, which shall then be cer
tified to the Chief Justice of the Supreme Judicial Court as provided in -tl:;,e fa+
lov;ing section 18. If on such hearing such writ is ordered, it may be issued 
from the clerk's office in any county and be made returnable as the court di
rects.' 

Sec. 283. R. S., c. I29, § 18, amended. Section 18 of chapter 129 of the Re
vised Statutes is amended to read as follows: 

'Sec. 18. Return to writ; answer; judgment and peremptory writ; costs; 
no action for false return. vVhen a writ of mandamus issues, the person re
quired to make return thereto shall make his return to the first writ, and the 
person suing the writ may by an answer tfa";erSe deny any material facts con
tained in such return or may ~ move to dismiss for insufficiency in law. 
If the party suing the writ maintains the issue on his part, his damages shall be 
assessed and a judgment rendered that he recover the same with costs, and that 
a peremptory writ of mandamus be granted; otherwise the party making the 
return shall recover costs. No action shall be maintained for a false return to 
a writ of mandamus. After judgment and decree that the peremptory writ be 
granted or denied, the justice of the court before which the proceedings are 
pending shall forthwith certify to the Chief Justice for decision ~ exeeptiofis 
~ ~:j,e fM.e4 &H4 allo',.-ed any appeal based on objections to any rulings, 
findings or decrees made at any stage of the proceedings. Notice of such appeal 
shall be given within 5 days after jUdgment and decree. The exeeptifig appealing 
party shall, within IS days thereafter, forward to the Chief Justice his written 
argument upon such exeeptiofis appeal and shall, within said IS days, furnish 
the adverse party or his attorney with a copy of such argument-t #teo The ad
verse party shall, within IS days after receipt of such copy, forward to the 
Chief Justice his written argument in reply-t &H4 th,efeUpeft. Thereupon the jus
tices of said court shall consider said cause immediately and decide thereon and 
transmit their decision to the clerk of the court where the petition is pending, 
and final judgment shall be entered accordingly. If the judgment is in favor of 
the petitioner, the peremptory writ of mandamus shall thereupon be issued.' 

Sec. 284. R. S., c. 141, § 20, amended. Section 2.0 of chapter 141 of the Re
vised Statutes is amended to read as follows: 

'Sec. 20. Warrant stayed, if defendant gives security to discontinue nuisance. 
Instead of issuing the warrant required by #te pfeeedifig section 19, the court 
or trial justice may order it to be stayed on motion of the defendant, and on 
his entering into recognizance in such sum and with such surety as the court 
or justice directs, in case of an indictment, to the State, or in case of a complaint 
or action, to the plaintiff, conditioned that the defendant will either discontinue 
said nuisance, or that within a time limited by the court and not exceedinu 6 
months, he will cause it to be abated and removed, as may be directed by the 
court-t &H4 eft. On failing to perform such condition, the recognizance shall be 
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deemed forfeited, and the court, er ftHy j-tiffi:te-e thereof, ffi ~ tffiT.e er ffi ¥ft€ft

ffiffl or said trial justice on being satisfied of such default, may forthwith issue 
the warrant and ~ 4e:ef.a:.e en- entertain an action to enforce the recognizance.' 

Sec. 285. R. S., c. 153, § 32, amended. The 3rd paragraph of section 32 of 
chapter 153 of the Revised Statutes is repealed and the following enacted in 
place thereof: 

'By agreement of parties only, appeal may be taken to the law court either 
on agreed statements of facts or upon evidence reported by the judge of probate, 
in all matters determinable by the several judges of probate, as in the Superior 
Court. The law court shall have the same jurisdiction of all questions of law 
arising on said appeals as if they had come from the supreme court of probate. 
All provisions of law and rules of court relative to appeals from the Superior 
Court shall apply to such cases. Decisions of the law court in all such cases ap
pealed directly from the pro bate court to said law court shall be certified to the 
register of probate of the county from which such appeal originated, with the 
same effect as if said appeal had originated in the supreme court of probate 
of said county.' 

Sec. 286. R. S., c. 153, § 33, amended. Section 33 of chapter 153 of the 
Revised Statutes is amended to read as follows: 

'Sec. 33. Bond and reasons of appeal; service on other parties; service on 
resident attorney of record sufficient. Within the time limited for claiming an 
appeal, the appellant shall file in the probate office his bond to the adverse party 
or to the judge of probate for the benefit of the adverse party, with sufficient 
sureties resident in the State or with a surety company authorized to do busi
ness in the State as surety, in such sum as the judge approves, conditioned to 
prosecute his appeal with effect, and to pay all intervening costs and damages 
and such costs as the supreme court of probate taxes against him, and he shall 
also file in the probate office the reasons of appeal; and, ~ ~ &4; ~ ~ 
~ ~ 6f ~ appellate ~ within 34 days from the date of the proceed
ing appealed from, he shall serve all the parties who appeared before the judge 
of probate on the case that have entered or caused to be entered their appearance 
in the docket of said court, with a copy of such reasons, attested by the regis
ter. When a party appears by an attorney residing in this State before the judge 
of probate in any case and an appeal is taken, the service of a copy of the rea
sons of appeal upon such attorney shall be sufficient. In case of controversy 
between a person under guardianship and his guardian, the supreme court of 
probate may sustain an appeal on the part of the ward without such bond.' 

Sec. 287. R. S., c. 153, § 34, amended. Section 34 of chapter 153 of the Re
vised Statutes is amended to read as follows: 

'Sec. 34. Court may allow appeal accidentally omitted. If any such person 
from accident, mistake, defect of notice or otherwise without fault on his part 
omits to claim or prosecute his appeal ~ afoFesaid, the supreme court of pro
bate, if justice requires a revision, may, upon reasonable terms, allow an ap
peal to be entered and prosecuted with the same effect as if it had been season
ably done; but not without due notice to the party adversely interested nor un
less the petition therefor is filed with the clerk of said court within one year 
after the decision complained of was made~ e.tr4 ~ petition ~ .J;;-e ~ 
at ~ fte*t +emT ~ ~ ~ thereof.' 

Sec. 288. R. S., c. 153, § 37, amended. Section 37 of chapter 153 of the 
Revised Statutes is amended to read as follows: 
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'Sec. 37. Appeal, when heard. Such appeal 5~¥.i++ tJ.e €~;:izael:e fH; tfte ~ 
~ ~ ~ 51:tpre~ ~ ~ proBate M+4 a#e¥ tfte €*P~ft ~ ~ 4ap 
~ ~ 4=rte ~ ~ proeeetH~ €ii3pealed fre.ffi. to the supreme court of probate 
shall, unless the court otherwise directs, be in order for hearing at the first term 
of court held not less than 10 days after the service of the notice of appeal, and 
said appellate court may reverse or affirm, in whole or in part, the sentence or 
act appealed from, pass sHch decree thereon as the judge of probate ought to 
have passed, remit the case to the probate court for further proceedings or 
make any order therein that law and justice require-;- ~ H. If, upon such 
hearing, any question of fact occurs proper for a trial by jury, an issue may be 
framed for that purpose under the direction of the court and so tried.' 

Sec. 289. R. S., c. 164, § 7, amended. Section 7 of chapter r64 of the Re
vised Statutes is amended to read as follows: 

'Sec. 7. In action against surety, principal made party. If the principal in 
any such bond resides in the State when an action is brought thereon, and is not 
made a party thereto, or if at the trial thereof, or on ~ ~ proceedings on 
a judgment against the sureties only, he is in the State, the court, at the request 
of any such surety, may postpone or continue the action long enough to sum
mon or bring him into court.' 

Sec. 290. R. S., c. 164, § II, amended. Section II of chapter r64 of the 
Revised Statutes is amended to read as follows: 

'Sec. 11. Action on bond. Any person interested personally or in any official 
capacity in a probate bond, or in a judgment rendered thereon, whose interest 
has been specifically ascertained by a decree of the judge of probate or by 
judgment of law, a-5 hereinafter ~e4 may originate ft ~ an action on such 

~ bond or 5effe ~ proceedings on such judgment without applying to the judge 
whose name was used in the bond or judgment, or to his successor; and 2 or more 
such persons may unite in the prosecution of the action, but the original ~ 
complaint shall allege the name and addition of such person, and that the same 
is sued out by him, "in the name of the Honorable ....................... , 
judge of probate for the County of .................. ;" otherwise it shall 
~ be dismissed.' 

Sec. 291. R. S., c. 165, § 3, amended. Section 3 of chapter r65 of the Re
vised Statutes is am,ended to read as follows: 

'Sec. 3. Execution against estate of deceased, if returned unsatisfied. \i\Then 
a proper officer makes his return on an execution issued under ~ prw:i:5i:oH5 
~ section r that he cannot find personal property of the deceased, or other 
means to satisfy it, e: ~ ~ ~ ~'" 51:tgge5tiHg ~, ffi~ tJ.e ~ 
an action, suggesting waste, may be brought against the executor or adminis
trator-;- aftd H. If he does not show cause to the contrary, execution shall issue 
against him for the amount of the judgment and interest, not exceeding the 
amount of waste, if proved.' 

Sec. 292. R. S., c. 165, § 5, amended. Section 5 of chapter r65 of the Re
vised Statutes is amended to read as follows: 

'Sec. 5. Administrator de bonis non substituted as party on motion. When 
an executor or administrator ceases to be such after judgment against him, e: 
~ ~ ~ ~ fl'Hij" tJ.e ~ again5t ~ e:ffiRini5trator -de ~ ftffiT, 

tHt4 ft#e.r tH:te ~ the administrator de bonis non may be substituted as a 
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party on motion, notice of which shall be served in the same manner as original 
process, and an execution may issue as provided in ~ preceding' section 4; but 
the costs for which the executor or first administrator was personally liable may 
be enforced against his executor or administrator.' 

Sec. 293. R. S., c. 165, § ~, repealed and replaced. Section 8 of chapter 
165 of the Revised Statutes IS repealed and the following enacted in place 
thereof: 

'Sec. 8. Actions which survive. No personal action or cause of action shall 
be lost by the death of either party, but the same shall survive for and against 
the executor or administrator of the deceased, except that actions or causes of 
action for the recovery of penalties and forfeitures of money under penal stat
utes and proceedings in bastardy cases shall not survive the death of the de
fendant. An executor or administrator may seek relief from a judgment in an 
action to which the deceased was a party to the same extent that the deceased 
might have done so.' 

Sec. 294. R. S., c. 165, § 12, amended. Section 12 of chapter 165 of the 
Revised Statutes is amended to read as follows: 

'Sec. 12. Damages in actions sounding in tort; goods returned in replevin 
not assets. vVhen an action e4' trespas", er tFespass eft ~ €S:5e sounding in 
tort is commenced or prosecuted against an executor or administrator, the plain
tiff can recover only the value of the goods taken or damage actually sustainedi 
f3:ft4~. When judgment is rendered against an executor or administrator 
in an action of replevin for a return of goods, those returned shall not be con
sidered assets and such return discharges him.' 

Sec. 295. R. S., c. 166, § 29, amended. Section 29 of chapter 166 of the Re
vised Statutes is amended to read as follows: 

'Sec. 29. Proceedings after verdict. If, on such issue, the jury finds the re
spondent not guilty, he shall be discharged; but if they find him guilty or the 
facts in the declaration filed are admitted by default or eft deHHIFFcF otherwise, 
he shall be adjudged the father of said child; stand charged with its mainte
nance, with the assistance of the mother, as the court orders; and shall be or
dered to pay the complainant her costs of ~ the action and for the expense of 
her delivery and of her nursing, medicine and medical attendance during the pe
riod of her sickness and convalescence, and of the support of such child to the 
date of rendition of judgment; and shall give a bond, with sufficient sureties ap
proved by the court, or by the clerk of said court, ffi -tef'ffi -tffiTe er ffi vacatioH 
to the complainant to perform said order, and a bond, with sufficient sureties 
so approved, to the town liable for the maintenance of such child, and be com
mitted until he gives them. The latter bond shall be deposited with the clerk 
of the court for the use of such town. If the respondent does not comply with 
that part of the order relative to payment of expenses and costs of ~ the ac
tion, execution may issue therefor as in actions of tort.' 

Sec. 296. R. S., c. 166, § 52, amended. Section 52 of chapter 166 of the 
Revised Statutes is amended to read as follows: 

'Sec. 52. Illegal marriages annulled. vVhen the validity of a marriage IS 

doubted, either party may file a ~ complaint as for divorce-t, and the court 
shall ~ order it annulled or affirmed according to the proof; but no such 
~ order affects the rights of the +tB-el~ defendant unless he was peFsoHaH,-
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actually notified ~ anS'Iyer ffi' 4f.4 a~ ~ #re ~ of the action or answered 
to the complaint.' 

Sec. 297. R. S., c. r66, § 55, amended. Section 55 of chapter 166 of the Re
vised Statutes is amended to read as follows: 

'Sec. 55. Causes for divorce; jurisdiction. A divorce from the bonds of 
matrimony may be decreed in the county where either party resides at the com
mencement of proceedings, for causes of adultery, impotence, extreme cruelty, 
utter desertion continued for 3 consecutive years next prior to the filing of the 
~ complaint, gross and confirmed habits of intoxication from the use of in
toxicating"liquors, opium or other drugs, cruel and abusive treatment or, on the 
ttae± complaint of the wife, where the husband being of sufficient ability or being 
able to labor and provide for her, grossly or wantonly and cruelly refuses or 
neglects to provide suitable maintenance for her; provided ~ the parties were 
married in this State or cohabited here after marriage, or if the libelant plain
tiff resided here when the cause of divorce accrued, or had resided here in good 
faith for 6 months prior to the commencement of proceedings, or if the ~ 
defendant is a resident of this State. When both parties have been guilty of 
adultery, or there is collusion between them to procure a divorce, it shall not 
be granted. Either party may be a witness. The Superior Court ffi' ~ ~ 
ttee theFeof ffi ..-aeation has jurisdiction of ~ actions for divorce in all coun
ties.' 

Sec. 298. R. S., c. r66, § 56, repealed and replaced. Section 56 of chapter 
166 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 56. Attachment or trustee process used in commencement of action for 
divorce. Attachment of real or personal property or on trustee process may be 
used in connection with the commencement of an action for divorce.' 

Sec. 299. R. S., c. r66, §§ 57, 6r, repealed. Sections 57 and 61 of chapter 166 
of the Revised Statutes are repealed. 

Sec. 300. R. S., c. r66, § 64, amended. Section 64 of chapter 166 of the Re
vised Statutes, as amended by chapters 142 and 308, both of the public laws of 
1955, is further amended to read as follows: 

'Sec. 64. Payment of alimony; attorney's fees; support of minor children; 
execution. Pending a petition to enforce a decree of alimony, or a decree for 
payment of money instead thereof, or for the support of minor children, or a 
decree for support pending ~ the divorce action or for payment of counsel 
fees, or for the alteration of an existing decree for the custody or support of 
minor children, the court may order the husband or father to pay to the wife 
or mother, or to counsel for the wife or mother, sufficient money for the prose
cution or defense thereof, upon default of which order execution may issue 
as in actions of tort. Execution for attorney's fees shall not issue until the ~ 
action for divorce has been heard. Petition for such execution may be signed by 
the person seeking same or his attorney of record in such divorce action. At the 
time of making a final decree in any divorce action, the court may order that 
execution and such reasonable attorney's fee as the court shall order shall issue 
against the body of any party to the action charged with the payment of sup
port of minor children or payments of alimony or a specific sum in lieu thereof, 
upon default of any payment, and the court shall order that the clerk of said 
court shall issue such execution. When the husband or father is committed to 
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jail on execution issued upon decree of alimony, or for payment of money 
instead thereof, or for the support of his minor children, or for support pend
ing f4e!. the divorce action, or for payment of counsel fees, the county having 
jurisdiction of the process shall bear the expense of his support and commit
ment and he may be discharged from imprisonment by payment of the execu
tion and all costs and expenses of his commitment and support and he shall 
not be entitled to relief therefrom under 4e flrM-isions ~ chapter I20 i 1*'6-
~, flo"<.-eveF, ~ fie. He may petition the court issuing such execution for 
relief, whereupon a judge of such court after due notice to the wife or mother, 
and hearing thereon, may order his discharge from imprisonment on such terms 
and conditions as justice may require.' 

Sec. 301. R. S., c. 166, § 65, amended. Section 65 of chapter I66 of the Re
vised Statutes is amended to read as follows: 

'Sec. 65. Provisions for husband in case of divorce for fault of wife. When 
a divorce is decreed to the husband for the fault of the wife, he shall be en
titled to I/3 in common and undivided of all her real estate, except wild lands, 
which shall descend to him as if she were deadi ~ 4e. The court may allow 
him so much of her personal estate as seems reasonable. In all cases the right, 
title and interest of the ~ defendant in the real estate of the libelant plain
tiff shall be barred by the decree.' 

Sec. 302. R. S., c. 171, § 19, amended. Section I9 of chapter I7I of the 
Revised Statutes is amended to read as follows: 

'Sec. 19. When title fails after record, alias execution; debtor may convey 
title by deed. When the execution has been recorded and the estate levied on 
does not pass by the levy for causes named in -Hte flreeeEling section 18, the 
creditor may 5tte et* ~ -Hte ~ ~ -Hte ~ issl:liHg 4e e](eel:ltion, it Wf'i.t: ~ 
sere ~, Feql:lifing by motion in the court issuing the execution require the 
debtor to show cause why an alias execution should not be issued on the same 
judgmenti ~ if. If the debtor ~ ~ 4H±J- sl:lI'flI'floneEl does not show 
sufficient cause, the levy may be set aside, and an alias execution issued for the 
amount then due on the judgment, unless during its pendency the debtor tenders 
in court a deed of release of the land levied on, and makes it appear that the 
land, at the time of the levy, was and still is his property, and pays the expenses 
of the levy and the taxable costs of the 5i:H4:-t ~ 4e action. The judgment shall 
be satisfied for the amount of the levy.' 

Sec. 303. R. S., c. 171, § 20, amended. Section 20 of chapter I7I of the Re
vised Statutes is amended to read as follows: 

'Sec. 20. Assignee of judgment may bring action, if estate does not pass by 
levy. When a judgment has been assigned for a valuable consideration, and 
bona fide, in writing, and a levy of an execution issued on such judgment has 
been made, and the estate does not pass by the levy, and the creditor dies after 
the levy, the assignee may 5tte et* ~ 4e ~ ~ -Hte ~ issl:liHg ~ ~ 
~, it Wf'i.t: ~ sere ~ bring an action in the court issuing the execution, 
setting forth the facts aforesaid therein, and requiring the debtor to show cause 
why another execution should not issue on the same judgment, in the name and 
for the benefit of 4e fllaintiff ffi 5€ir-e ~ ~ if said assignee. If the debtor, 
after being duly summoned, does not show sufficient cause why it should not be 
done, the levy may be set aside; and the court from which said execution 
issued may order and issue another execution on the same judgment, for the 
amount of the original debt, interest and costs, in the name and for the benefit of 
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such plaintiff, and against such debtor and his property, in the usual form, with 
necessary charges.' 

Sec. 304. R. S., c. 171, § 26, amended. Section 26 of chapter 171 of the Re
vised Statutes is amended to read as follows: 

'Sec. 26. If creditor does not release after tender, debtor may recover land. 
If the creditor does not release the premises within 10 days after payment or 
tender of the amount due, the debtor may recover the same by a ~ ~ ~ 
real action on his own seizin; but before judgment is entered he must bring into 
court, for the creditor, the money tendered.' 

Sec. 305. R. S., c. 171, § 27, amended. Section 27 of chapter 171 of the Re
vised Statutes is amended to read as follows: 

'Sec. 27. Debtor may have amount due determined. The debtor, without 
tender, may, within one year and in season to have the amount ascertained and 
paid or tendered within the year, .fi~ ft .J:H++ ffi ~" t!lercin offcFing bring an 
action the complaint in which shall offer to pay the amount due, and the court 
shall ascertain it and require the debtor to bring it into court for the creditor, 
and the debtor thereupon shall be entitled to a decree in his favor, and to a 
writ of possession for the premises.' 

Sec. 306. R. S., c. 171, § 28, amended. The 2rid sentence of section 28 of 
chapter 171 of the Revised Statutes is amended to read as follows: 

'When he has tendered such deed to the debtor before his .J:H++ ¥m5 4*e4 action 
was commenced by the debtor, and in his answer relies upon it, and brings the 
deed into court for the debtor, he shall recover his costs.' 

Sec. 307. R. S., c. 171, § 49, amended. Section 49 of chapter 171 of the Re
vised Statutes is amended to read as follows: 

'Sec. 49. When deed given to assignee, right sold; remedy of purchaser. 
When, during the existence of an attachment, a deed has been given to an as
signee, the right of the debtor should be sold on the execution. When the right 
has been sold, and there has been no previous conveyance to the debtor, the pur
chaser has the same remedies in his own name against the obligor or contractor 
as the debtor would have had, by an action M #ffi. to recover damages for non
fulfillment, or .s,. .J:H++ ffi ~ to compel a specific performance, and when as
signment before attachment is alleged, the assignee may be made a party. Upon 
refusal of the obligor or contractor, on request of the purchaser, to give cor
rect information of the amount due or condition remaining to be performed, the 
purchaser may maintain his .J:H++ action without previous payment, performance 
or tender. Upon a hearing, the court may grant and decree such relief, payment 
or performance, as is €ompc~ctH: ffi ~ equitable.' 

Sec. 308. R. S., c. 171, § 50, amended. Section 50 of chapter 171 of the Re
vised Statutes is amended to read as follows: 

'Sec. 50. When assignment alleged and contested. When an assignment of 
the bond or contract is alleged and the plaintiff ffi ~ contests it, the alleged 
assignee shall be made a party to the .J:H++ action, and an issue framed to be tried 
by a jury, which shall find whether such an assignment existed and was validi 
a-n4 H. If the assignee does not appear, the assignment is invalid.' 
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Sec. 309. R. S., C. 171, § 51, amended. Section 51 of chapter 171 of the Re
vised Statutes is amended to read as follows: 

'Sec. 51. Defendant living out of State, defaulted, may after action for re
lief, redeem real estate. A defendant living out of the State, defaulted in an 
action without an appearance or other service than a newspaper publication, may, 
within 6 months after the levy of an execution on his real estate or the sale of a 
right of redemption, petitiofi .fer iI: re..-iev.- ~ 5i:t€fi. ~ bring an action for 
relief from the judgment in such action, and instead of the year allowed in other 
cases, he may redeem from such levy or sale at any time within 3 months after 
the ~ relief is denied, or after final judgment eft -t+re wftt ~ ~ in 
the action if the relief is granted. If such judgment is in his favor, the amount 
thereof shall be allowed towards such redemption, notwithstanding a conveyance 
of such estate by the creditor; and if it is larger than the amount of the levy or 
sale, and interest, he shall have an execution for the balance.' 

Sec. 310. R. S., C. 171, § 52, amended. Section 52 of chapter 171 of the Re
vised Statutes is amended to read as follows: 

'Sec. 52. Waste not permitted; remedy. No strip or 'waste shall be made on 
such estate before or during the pendency of proceedings under -t+re po..-isions 
~ -t+re preeedifig section 5Ii an4~. After final judgment ffi ~, -t+re 
plaintiffffi Fe",-ieY,- in the action, if relief from the judgment is granted, the plain
tiff in such action, besides other remedies, may, within said 3 months, without 
a tender or demand to account, bring his :etH ffi ~ action, for the redemp
tion of such estate.' 

Sec. 3II. R. S., C. 172, § I, repealed and replaced. Section I of chapter 172 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 1. Recovery of estates by real action. Any estate in fee simple, in fee 
tail, for life or for any term of years may be recovered by a real action.' 

Sec. 312. R. S., C. 172, § 2, repealed. Section 2 of chapter 172 of the Re:.. 
vised Statutes is repealed, as follows: 

'£.ee.:. Deelarati01t. +l:;,e deffiandarrt ~ deelaFe eft ~ ewft ~ 
~ :e ~ #teft ~ ~, withotlt naffiing ~ paFtietllar 4ty eF a,-eFFifig 
& ~ ~ -t+re ~, an4 ~ ~ iI: disseizin -By -t+re ~.' 

Sec. 313. R. S., C. 172, § 3, repealed. Section 3 of chapter 172 of the Re
vised Statutes is repealed, as follows: 

'£.ee. '3' Deffiandant 'te ~ ~ ~ ft.e ~ ffi preffiises. +l:;,e 4e-
ffittndant ~ ~ ~ -t+re ~ ~ ft.e ~ ffi -t+re preffiises, v;fietl,eF 
ffi fee ffiffi~, fee -ta*, .fer tHe eF .fer ~ &f14 t4i .fer tHe, -t+ren: w!:etfieF .fer 
fl.i5 ewft tHe eF ~ ~ afiotheF; .J;,.a.t; ft.e ~ ~ ~ ffi -t+re wftt ~ ~ 
~ ~ #He, eF -t+re dedtletion ~ it 'te hiffiself; ~ eft applieat+oft ~ -t+re ~, 
-t+re ~ ~ 4iFeet ~ demafidant 'te HJe &ft ififorffial statement ~ ~ #He, 
Ent4 f.tB ~.' 

Sec. 314. R. S., C. 172, § 4, amended. Section 4 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 4. Proof of seizin. The demandant plaintiff need not prove an actual 
entry under his title; but proof that he is entitled to 5i:t6h, an estate in the 
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premises B:5 fl.e ~ and that he has a right of entry therein is sufficient proo{ 
of his seizin.' 

Sec. 315. R. S., c. 172, § 5, amended. Section 5 of chapter I72 of the Re
vised Statutes is amended to read as follows: 

'Sec. 5. Plaintiff must have right of entry. No such action shall be main
tained unless, at the time of commencing it, the s.effians.ant plaintiff had such 
right of entrY"t f!:ft8: ft8o. No descent or discontinuance shall defeat any right of 
entry for the recovery of real estate.' 

Sec. 316. R. S., c. 172, § 6, amended. Section 6 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 6. Who considered as disseizor. Every person alleged to be in pos
session of the premises demanded in such ~ action, claiming any freehold 
therein, may be considered a disseizor for the purpose of trying the right-t .fH:tt 
-tfte e.efen8:aF.::t ffiiry' ~ ffi abatemeft:t, .fH:tt ~ ffi ~, -tfl.trt fl.e t;, ft80t 4:efi.EHTi; 
e.f -tfte fFeehols., 8f' ,h.e ffiiry' ~ it -By e, ~ stateffieft:t ~ -tfte g'eneFal 
~ H+e4 ~ -tfte ~ a11o'1.-es. fo.F ~ ffi B:bateffien+; ~ -By ~ e.f 
ee't:tFt -tfte -tiHte th eFef 0 F ffiiry' hoe € IiI B:F ge S. 8f' r erffiissio ft ffi fHe 5'!:tEft s.is e1 aiffi eF 
ffiiry' afterv.-ars.s hoe g'ffiffi€4 -By -tfte ~ f!:ft8: fl.e ~ ~ -tfl.trt fl.e WB:5 ft80t 
ffi possessioft e.f -tfte flF€nlises ~ -tfte ~ WB:5 sonlffienSes., f!:ft8: s.isslainl 
B:i1j" right, ~ 8f' iftteFest thereift, af14 ~ ~ 5'!:tEft ffie4 ~ ~ -tfte ij,€

tfefti f!:ft8: H ,h.e e1aiffiee. 8f' WB:5 in rossessioft e.f ~ e, ~ e.f -tfte pFeffiises 
~ -tfte ~ WB:5 EeffiffieftSes., fl.e sinH+ 4e5erib-e 5'!:tEft ~ ffi e, stateffieftt 
~ -By fiffi1 8f' ffi5 ~ey aft€!, H+e4 ffi -tfte €ii-5'e, af14 ffiiry' s.isslaiffi -tfte 
reSis.l1e; f!:ft8: H -tfte ~ €@ftffiffie4 in- 5'!:tEft statenleftt Me pFO;-es. 6ft ~, -tfte 
~~ ~ resoysr jl1s.gffieffi fo.F ft80 ffio8f'€ ~ 5'!:tEft ~.' 

Sec. 317. R. S., c. 172, § 7, amended. Section 7 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 7. Defendant ousting plaintiff deemed disseizor. If the person in pos
session has actually ousted the 4effi.a~ plaintiff or withheld the possession, 
he may, at the ~'5 plaintiff's election, be considered a disseizor for 
the purpose of trying the right, although he claims an estate therein less than 
a freehold_' 

Sec. 318. R. S., C. 172, § 8, repealed and replaced. Section 8 of chapter I72 
of the Revised Statutes is repealed· and the following enacted in place thereof: 

'Sec. 8. Proof to entitle plaintiff to recover. If the plaintiff proves that he 
is entitled to an estate in the premises and had a right of entry therein when he 
commenced his action, he shall recover the premises, unless the defendant proves 
a better title in himself.' 

. Sec. 319. R. S., C. 172, § 10, amended. Section IO of chapter I72 of the Re
vised Statutes is amended to read as follows: 

'Sec. 10. Plaintiff may recover specific or undivided part. The s.effiB:fts.B:nt 
plaintiff may recover a specific part or undivided portion of the premises to 
which he proves a title, although less than he demanded.' 

Sec. 320. R. S., c. 172, § II, repealed. Section II of chapter I72 of the Re
vised Statutes is repealed, as follows: 
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'~. H-. ~ FeCOyer el:aH1age& ffi ~ m:#oft. ~ f!: 4effian4B.ffi re
e&¥eF& juel:gH'ieffi ffi f!: ~ ~ ~, floe ffiil!j" therein Te~ 4a~ ~ ~ 
f'o€ftt5 Mr4 ~ ~ tfte pCfflise5 ~ tfte ~ ~ ffi& ti#e accrueel:, ffiffi.
feet -Ee ~ En"itatioft ~ ~fte4-t Mr4 48F f!:ftTel:e5tHlction er ~ ~ 
tfte 13uilel:i:ng5 er etfteF pFoperty 48F wffiffi tfte 4:e:nffi:l:t t5 .s,-~ a:nsy,-eFa131e.' 

Sec. 321. R. S., c. 172, § 12, amended. Section 12 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 12. Estimation of rents and profits. The rents and profits for which 
the ~ defendant is liable are the clear annual value of the premises while 
he was in possession, after deducting all lawful taxes paid by him and the neces
sary and ordinary expenses of repairs, cultivation of the land or collection of 
the rents and profits.' 

Sec. 322. R. S., c. 172, § 13, amended. Section 13 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 13. Allowance for improvements. In estimating the rents and profits, 
the value of the use by the 4;e.:nf!:ftt defendant of improvements made by him
self or by those under whom he claims shall not be allowed to the deHla:nel:a:nt 
plaintiff .' 

Sec. 323. R. S., c. 172, § 14, amended. Section 14 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 14. Defendant not liable for over 6 years' rents. The ~ de
fendant is not liable for the rents and profits for more than 6 years, nor for 
waste or other damage committed before that time, unless the rents and profits 
are allowed ffi ~ as an offset to his claim for improvements.' 

Sec. 324. R. S., c. 172, § IS, amended. Section IS of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. IS. Recovery of damages against other persons. Nothing herein con
tained shall prevent the el:eH'ia:nel:ant plaintiff from maintaining an action for 
mesne profits or for damage to the premises against any person except the ~ 
defendant in a ~ ~ etrtF:r real action who has had possession of the premises 
or is otherwise liable to such action.' 

Sec. 325. R. S., c. 172, § 16, repealed. Section 16 of chapter 172 of the 
Revised Statutes is repealed, as follows: 

'£e€.. +9. ~ a13aterne:nt .s,-~ er inteFfflarFiage. ~ reM e:ett&n ~ 
~ ~ .s,- tfl.e ~ er inteFnlaFFiage ~ a.tftey ~ a#ei= ffi CfttF;- ffi 
~ .J;,.u.t tfte €eUF4; ~ proceeel: -Ee ~ fiM deterH1ine 5i:t'C.fr e:ett&n, ~ 
5i:t'C.fr ~ itS tfl.e €eUF4; ~ hitS ~ft ~ ~ iH+ intereoteel: ffi fits e&

tMe, peFoonal1y, er.s,- ~icatio:n ffi -86ffie newopapeF.' 

Sec. 326. R. S., c. 172, § 18, amended. Section IS of chapter 172 of the 
Revised Statutes is amended to read as follows: 

'Sec. 18. Writs of possession; judgment conclusive. If the el:ernanel:a:nt 
plaintiff recovers judgment in any such case, the court may order one or more 
writs of possession to issue, as may be necessary, against all such as have been 
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so notified, whether they appeared and defended or not; and such judgment is 
conclusive on them. 

Within 30 days after said judgment is recovered, the clerk of the court from 
which said judgment issues shall forward to the registry of deeds in the county 
where the real estate is situated a true copy of the property described in said 
judgment, together with the names of the parties, the date of judgment and the 
term of court in which said judgment was rendered, and said register of deeds 
receiving such copy shall forthwith file the same, minuting thereon the time 
of the reception thereof a-5 afoFesais, and record in the same manner as a deed 
of real estate, and the fee of the clerk of said court for preparing said copy 
shall be $I and the register of deeds shall be paid $I for entering and recording 
the same. Such sums shall be paid by the scmafisant plaintiff ffi 5affl jt1sgment.' 

Sec. 327. R. S., C. I72, § I9, repealed and replaced. Section I9 of chapter 
I72 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. I9. Execution; costs. Execution shall issue as in other cases for such 
damages as have been recovered and for full costs to the prevailing party. The 
court may order execution for costs to be issued against the goods and estate 
of a deceased party in the hands of his executor or administrator, or otherwise, 
according to the legal rights and liabilities of the parties.' 

Sec. 328. R. S., c. I72, § 20, amended. Section 20 of chapter I72 of the Re
vised Statutes is amended to read as follows: 

'Sec. 20. Betterments allowed after 6 years' possession. When the demanded 
premises have been in the actual possession of the ~frt defendant or of those 
under whom he claims for 6 successive years or more before commencement of 
the action, such i-eftam defendant shall be allowed a compensation for the value 
of any buildings and improvements on the premises made by him or by those 
under him whom he claims, to be ascertained and adjusted as ~:eFeinafteF pro
vided.' 

Sec. 329. R. S., c. I72, § 2I, repealed. Section 2I of chapter I72 of the Re
vised Statutes is repealed, as follows: 

'~. 2+. Premises EleaFlT sefines ftftEI, sesEFibes. ffi 5i:l'ffi ~, iJTe 4e
manses pFemises 5fta!+ -&e deaFly sesEFibes ffi iJTe seElaration, otheFv;ise iJTe 
~ ffift'J' 4ir-ee-t "" nOfist1it. +£ iJTe ~ '*' ~ ~ ~ he ~ 
~ ~ ffi f'ossessiofi ~ "" tm-et ~ l&ft4 ~ ffi ffiTe ~ ~ e ~ '*' 
~ ~ iJTe EomffiefiEeffient ~ iJTe &etieft, ftftEI, ~ pttFt ~ it ¥.; eemaRses, 
~ iJTe i-eft&frt alleges #tttt iJTe seffiansafit ,E,8:-5 a-5 ~ "" tftl.e ~ iJTe ~ 
~ ~ ~ pttFt, he ffiftj" reqt1est t,E,e ~ ~ inqt1ire ftftEI, ~ tftil:t ~ fH't4 
H tfte;y ~ fl.ft4, ttte,. 5fta!+ pFoEees floe faFther; tH:tt iJTe ~ 5fta!+ -eftteF ~ 
fftefit #Mt iJTe wHt ~, ~ tfi.e seelaratioR ¥.; affiefises 56 a-5 ~ ifielude 
tfl.e ~ tm-et, wffi.efr t,E,e €€H:iH ffift'J' ~ Y;itH:ot1~~.' . 

Sec .. 330. R. S., c. I72, § 22, repealed and replaced. Section 22 of chapter 
172 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 22. Defendant entitled to costs if successful in defense. A defendant 
who by answer defends for a part only and succeeds in his defense as to all of 
such part shall be entitled to all costs accruing from the time of the answer.' 
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Sec. 331. R. S., c. 172, § 23, amended. Section 23 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 23. Defendant may have betterments. The teiHifti: defendant shall have 
the benefit of the provisions ffi 4:ft.e follov.-ing seetiofts of this chapter as to the 
increased value of premises when the cause, including all real actions brought 
by a reversioner or remainderman, or his assigns, after the termination of a 
tenancy in dower, or any other life estate, against the assignee or grantee of 
the tenant of the life estate, or against his heirs or legal representatives, is de
termined in favor of the plaintiff 'Hp'Oft deffiurreF, default ef' .e,. .,-erdiet.' 

Sec. 332. R. S., c. 172, § 24, amended. Section 24 of chapter I72 of the Re
vised Statutes is amended to read as follows: 

'Sec. 24. Request of either party for appraisal of improvements. The ~ 
Htaj" fH.e a "i'IFitteft ~ responsive pleading of the defendant shall state as a 
counterclaim any claim which he has to compensation for buildings and improve
ments on the premises and a request ~ may request an estimation by the jury 
of the increased value of the premises by reason thereof-; ftftd 4:ft.e dell'l:andant. 
The plaintiff may file a request, in writing,that the jury would also estimate what 
would have been the value of the premises at the time of trial if no buildings 
had been erected, improvements made or waste committed-t~. Both these 
estimates they shall make and state in their verdicti ftftd #!:e. The jury shall 
allow for no buildings or improvements, except those that they find were made 
by the ~ defendant, his grantor or assignor, and were judicious and proper 
under the circumstances.' 

Sec. 333. R. S., c. 172, § 25, amended. Section 25 of chapter I72 of the 
Revised Statutes is amended to read as follows: 

'Sec. 25. Valuation of betterments. If the ~ defendant, so claiming, 
alleges and proves that he and those under whom he claims have had the prem
ises in actual possession for more than 20 years prior to the commencement 
of the action, the jury may find that facti eftS, ffi. In estimating the value of 
the premises, if no buildings had been erected or improvements made thereon, 
they shall find and state in their verdict what was the value of the premises when 
the ~ defendant or those under whom he claims first entered thereon. The 
sum so found shall be deemed the estimated value of the premisesi ftftd ffi. 
In estimating the increased value by reason of the buildings and improvements, 
the jury shall find and state in their verdict the value of the premises at the 
time of the trial, above their value when the ~ defendant or those under 
whom he claims first entered thereoni ttftd 4:ft.e. The sum so found and stated 
shall be taken for the buildings and improvements.' 

Sec. 334. R. S., c. 172, § 26, repealed and replaced. Section 26 of chapter 
I72 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 26. Election by plaintiff to abandon. Judgment on such verdict shall 
not be entered for 10 days or such further time as the court may order, during 
which time the plaintiff may make his election on record to abandon the premises 
to the defendant at the value estimated by the jury and :file with the clerk for 
the use of the defendant a bond in the penal sum of 3 times the estimated value 
of the premises, with sureties approved by the court, conditioned to refund such 
estimated value, with interest, to the defendant, his heirs or assigns, if they are 
evicted from the land within 20 years by a title better than that of the plain-
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tiff. If such election is made and bond filed, judgment shall be rendered against 
the defendant for the sum so estimated by the jury, and costs.' 

Sec. 335. R. S., c. 172, § 27, amended. Section 27 of chapter 172 of the 
Revised Statutes is amended to read as follows: 

'Sec. 27. Defendant may pay 1/3 value of land, interest and costs first year. 
At the end of one year, execution may issue for such sum with one year's in
terest thereon and costs, unless the .tefiiHH: defendant shall have deposited with 
the clerk of the court er ffi ffi.!; effi.ee for the demafidafit'5- plaintiff's use, one 
year's interest 6.f on said sum, and 1/3 of the principal sum, and all the costs, if 
taxed and filed, and in that case no execution shall issue at the time.' 

Sec. 336. R. S., c. 172, § 28, amended. Section 28 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 28. At end of 2 years, another 1/3 interest. If within 2 years after the 
rendition of judgment, the ~ defendant pays one year's interest on the bal
ance of the judgment due and 1/3 of the original judgment, execution shall be 
further stayedi otaeF";vise. Otherwise it may issue for 2/3 of the original amount 
of the judgment and interest thereon.' 

Sec. 337. R. S., c. 172, § 29, amended. Section 29 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 29. At end of 3 years, may pay balance; effect. If the ~ de
fendant, within 3 years after judgment, pays into the clerk's office the remain
ing 1/3 and interest thereon, having made the other payments fto9 aioFesaie, 
execution shall never issu~ otheFwise. Otherwise, it may issue for the 1/3 
afoFesaie and one year's interest thereon-t ~ -tfte. The premises shall be held 
as security for the amount of the judgment, liable to be taken in execution for 
the amount and interest, until 60 days after an execution might have issued fto9 

aforesaie, notwithstanding any intermediate conveyance, attachment or seizure 
upon execution; and such execution may be extended on said land or any part 
of it; or it may be sold on execution like an equity of redemption; in either 
case, subject to the right of redemption as in those cases, An execution or writ 
of possession may issue at any time within 3 months after default of payment 
by the ~ defendant, in cases mentioned in this and -tfte :9 preeeeifig' sec
tions 27 and 28, although it is more than a year after the rendition of judgment.' 

Sec. 338. R. S., c. 172, § 30, amended. Section 30 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 30. Defendant's remedy, if evicted. If the ~ defendant or his 
heirs are evicted by a better title from the land so abandoned to him, and they 
had notified the demafidafit plaintiff or his heirs to aid fiffir them in ffi.!; their de
fense against such title, they, their executors or administrators may recover back 
the money so paid, with lawful interest, of said demafidafit plaintiff or his repre
sentatives; but if no notice was given, the ~ defendant, in an action against 
the original demafidafit plaintiff to recover the price paid for the premises, may 
show that he was evicted by a title better than that of the eemafieafit plaintiff.' 

Sec. 339. R. S., c. 172, § 31, amended. Section 31 of chapter 172 of the Re
vised Statutes is amended to read as follows: 
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'Sec. 31. If plaintiff does not abandon, he pays for improvement. \i\Then the 
4effiafi4aftl: plaintiff does not elect so to abandon the premises, no writ of pos
session shall issue on his judgment, nor a new action be sustained for the land 
unless, within one year from the rendition thereof, he pays tfti:e to the eteffi'., 
~ clerk or to such person as the court appoints for the use of the ~ de
fendant, the sum assessed for the buildings and improvements, with interest 
thereon.' 

Sec. 340. R. S., c. I72, § 32, amended. Section 32 of chapter I72 of the Re
vised Statutes is amended to read as follows: 

'Sec. 32. Restriction of right to betterments. Nothing contained in this chap
ter concerning rents and profits, or the estimate and allowance of the value of 
the buildings and improvements, shall eitend to any action between a mort
gagor and mortgagee, their heirs and assigns; or to any case where the ~ 
defendant or the person under whom he claims entered into possession of the 
premises and occupied under a contract with the owner, which was known to the 
~ftl: defendant when he entered.' 

Sec. 341. R. S., c. 172, § 33, amended. Section 33 of chapter 172 of the 
Revised Statutes is amended to read as follows: 

'Sec. 33. Defendant not to commit waste after judgment. N 0 ~ de
fendant, after judgment is entered against him for the' appraised value of the 
premises, shall unnecessarily cut wood, take away timber or make any strip or 
waste on the land until the amount of such judgment is satisfied.' 

Sec. 342. R. S., C. 172, § 35, amended. Section 35 of chapter 172 of the 
Revised Statutes is amended to read as follows: 

'Sec. 35. Defendant may propose value for premises and betterments; effect. 
When the 4:effiH'H: defendant, at any stage of such action, files a statement in 
open court consenting to a sum at which the buildings and improvements and 
the value of the demanded premises may be estimated, if the deffiaHdaHt plain
tiff consents thereto, judgment shall be rendered accordingly, as if such sums 
had been found by verdict; but if the @el"HafldaHt plaintiff does not consent, and 
the jury does not reduce the value of the buildings and improvements below 
the sum offered, nor increase the value of the premises above the sum offered, he 
shall recover no costs after such offer; but the ~ defendant shall recover 
his costs after such offer and have judgment and execution therefor, subject to 
HTe flFOYtsioHS ~ otfte follov;tHg section 36.' 

Sec. 343. R. S., C. 172, § 36, amended. Section 36 of chapter 172 of the 
Revised Statutes is amended to read as follows: 

'Sec. 36. Setoff of costs against improvements. In all cases where the -de
ffiaHe.aHt plaintiff does not abandon the premises to the ~ defendant, the 
court may, on written application of either party during the term when judg
ment is entered, order the costs recovered by the e.emaHe.aHt plaintiff to be set
off against the appraised value of the buildings and improvements on the landi 
ft. A record of this order shall be made, and the court shall thereupon enter 
judgment according as the balance is in favor of one party or the other.' 

Sec. 344. R. S., c. 172, § 38, amended. Section 38 of chapter 172 of the 
Revised Statutes is amended to read as follows: 
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'Sec. 38. What constitutes possession and improvement. A possession and 
improvement of land by a teftaft!: defendant are within the meaning of this chap
ter, although a portion of it is woodland and uncultivated, and although not 
wholly surrounded by a fence or rendered inaccessible by other obstructions, if 
they have been open, notorious, exclusive and comporting with the usual man
agement and improvement of a farm by its owner.' 

Sec. 345. R. S., c. I72, §§ 39-40, repealed. Sections 39 and 40 of chapter 
172 of the Revised Statutes are repealed. 

Sec. 346. R. S., c. I72, § 42, amended. Section 42 of chapter 172 of the 
Revised Statutes is amended to read as follows: 

'Sec. 42. If life estate demanded. If the ael'i'lanaaft!: plaintiff claims an estate 
for life only in the premises and pays a sum allowed to the ~ defendant 
for improvements, he or his executor or administrator, at the termination of his 
estate, is entitled to receive of the remainderman or reversioner the value of such 
improvements as they then exist; and shall have a lien therefor on the premises 
as if they had been mortgaged for its payment, and may keep possession until 
it is paidt afl'4 H. If the parties cannot agree on the existing value, it may be 
settled as in case of the redemption of mortgaged real estate.' 

Sec. 347. R. S., c. I72, § 43, amended. Section 43 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 43. If tenant ousted after 6 years' possession, may recover for im
provements. "Vhen a person makes entry into lands or tenements of which 
the tenant in possession, or those under whom he claims, have been in actual 
possession for 6 years or more, and withholds from such tenant the possession 
thereof, the tenant may recover of the person so entering, or of his executor or 
a dmini s tra to r, ffi ftft afifflft ~ tl:5ffi:1. ffifl:ffi fer ffieiTeT +affi, 8tH; an-4 eKp e I'i a e a th e 
increased value of the premises by reason of the buildings and improvements 
made by the tenant or by those under whom he claims, to be ascertained by 
the principles hereinbefore provided't~. These provisions extend to the 
grantee or assignee of the tenant in dower and of any other life estate't an-4 it. 

A lien is created on the premises in favor of such claim, to be enforced by an 
action commenced within 3 years after such entry't an-4:H;. It is no bar to such 
action if the tenant, to avoid cost, yields to the superior title.' 

Sec. 348. R. S., c. I72, § 45, amended. Section 45 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 45. If defendant and his grantors have been in possession for 40 years, 
no costs for plaintiff. In all real and mixed actions in which the 4eftEH'li; de
fendant proves that he and those under whom he claims have been in the open, 
notorious, adverse and exclusive possession of the demanded premises, claim
ing in fee simple, for 40 years preceding the commencement of the action, and 
the jury so finds, the ael'i'laFtaaft!: plaintiff recovers no costs.' 

Sec. 349. R. S., c. I72, § 46, amended. Section 46 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 46. Court may appoint and protect surveyors. The court may appoint 
a surveyor to run lines and make plans of lands demanded in a real or mixed ac
tion, or in an action ~ trespass in which the title to land is involved, as shown 
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by the pleadings filed, on motion of either party-; aft€!, H. If he is prevented by 
~orce, menaces or fear from performing the duties assigned him, the court may 
Issue a warrant to the sheriff, commanding him with suitable aid to prevent such 
opposition-; aft4 ffi. In the execution of such warrant, he may exercise all the 
power pertaining to his office-; aft€!, ttl±. All persons refusing their aid when called 
for by him are liable to the same penalties as in ~ like cases.' 

Sec. 350. R. S., c. 172, § 48, amended. Section 48 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec .. 48. Summary proceedings to quiet title to real estate. A person in 
possesslOn of real property, claiming an estate of freehold therein or an unex
pired term of not less than 10 years, or a person who has conveyed such prop
erty or any interest therein with covenants of title or warranty, upon which he 
may be liable, may, if he or those under whom he claims or those claiming under 
him have been in uninterrupted possession of such property for 4 years or more, 
fH.e a petitioH bring an action in the Superior Court setting forth his estate, 
stating the source of his title, describing the premises, and averring that an 
apprehension exists that persons named in the petitioH complaint, or persons 
unknown claiming as heirs, devisees or assigns, or in any other way, by, through 
or under a person or persons named in the petitioIl: complaint, claim or may 
claim some right, title or interest in the premises adverse to his said estate; and 
that such apprehension creates a cloud upon the title and depreciates the market 
value of the property; and praying that such persons be summoned to show 
cause why they should not bring an action to try their title to the described 
premises. If any such supposed claimants are unknown, the petitioHeF plaintiff 
or his attorney shall so allege under oath, but the truth of the allegation shall 
not after decree has been filed be denied for the purpose of defeating the title 
established thereby. A person in the enjoyment of an easement is in possession 
of real property within the meaning and for the purposes of this section.' 

Sec. 351. R. S., C. 172, § 49, amended. Section 49 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 49. When easement claimed. A person in possession of real property, 
claiming an estate of freehold therein or an unexpired term of not less than IO 

years, or a person who has conveyed su.ch property or .any interes~ therein with 
covenants of title or warranty, upon whIch he may be hable, may, If he or those 
under whom he claims or those claiming under him have been in uninterrupted 
possession of such property for 4 years or more, fH.e f!: petitioH bring an action 
in the Superio~ Court by complaint s~tting ~orth his estate, describin~ the pre~
ises and avernno- that an apprehenslOn eXIsts that persons named m the p-ett
tf.efl. complaint, ~r persons unknown, claim by continued and uninterrupted use 
for 20 years or more, by grant, prescription, custom or in any other way, an 
easement through or on such real property adverse to the estate of the said 
petitioHer plaintiff and that such apprehension creates a cl~ud upon the title 
and depreciates the market value of such property; and praymg that such per
sons be summoned to show cause why they should not bring an action to deter
mine their leo-al rio-hts in and to such easement over or upon said real estate. 
If such supp~sed ~laimants are unknown, the petitioHer plaintiff or his at
torney shall so alleo-e under oath, but the truth of the allegation shall not after 
the decree has bee~ filed be denied for the purpose of defeating the title es
tablished thereby.' 

Sec. 352. R. S., c.172, § 50, repealed and replaced. Section 50 of chapter 
172 of the Revised Statutes is repealed and the following enacted in place 
thereof: 
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'Sec. So. Complaint; grantee may become party. An action under either 
section 48 or 49 shall be brought in the county where the real estate lies. Service 
in such action shall be made as in other actions on all supposed known claimants 
residing either in the State or outside the State, and notice to persons who are 
unascertained, not in being or unknown shall be given by publication as in other 
actions where pUblication is required, unless the court on motion permits post
ing in such public places as the court may direct in lieu of all or part of the 
pUblication ordinarily required. Upon the :tiling of the complaint the clerk of 
courts in the county where such proceedings are pending shall :tile a certi:ticate 
in the registry of deeds in the county or district where said land is situated, 
setting forth the names of the parties, the date of the complaint and the :tiling 
thereof and the description of the real estate as given in the complaint, which 
said certi:ticate shall be recorded by the register of deeds, who shall receive 
therefor the same fee as for recording a deed. The action shall not be abated 
by the death of any party thereto, nor by the conveyance of the premises by 
deed recorded after said certi:ticate is recorded. The grantee of any defendant 
named or described in the complaint, or any person claiming under such grantee, 
may voluntarily appear and become a party, and make any defense that would 
have been open to the defendant under whom he claims. If any person who 
becomes such grantee by conveyance recorded after the :tiling of the certi:ticate 
does not voluntarily appear, no such conveyance by the defendant shall be given 
in evidence, either in the proceedings on the complaint or in any action brought 
thereunder to try title to the premises as provided in section S1 and the issue 
shall be determined as though no such conveyance we~e made.' 

Sec. 3S3. R. S., c. 172, § S1, amended. Section 51 of chapter 172 of the 
Revised Statutes is amended to read as follows: 

'Sec. S1. If claimant appears; record of decree; action by claimant of ease
ment. If any person so summoned appears and claims title or an easement in 
the premises, or voluntarily appears as aforesaid and claims title or such ease
ment, he shall by answer show cause why he should not be required to bring 
an action and try such title, or his title to such easementi !Ht4 ifte. The court 
shall make such decree respecting the bringing and prosecuting of such action 
as seems equitable and justi H. If any person so summoned appears and disclaims 
all right and title adverse to the t'etitioaer plaintiff, he recovers his costs. If the 
court upon hearing finds that the allegations of the petitioa complaint are true 
and that notice by publication has been given as ordered, it shall make and 
enter a decree that all persons named in the t'etitioa complaint and all persons 
alleged to be unknown claiming by, through or under persons so named, and 
all persons named as grantees in any deed given by the defendant and recorded 
after the filing of the certificate afoFesaid, and all persons claiming under such 
grantee who have not so appeared, or who, having appeared, have disclaimed 
all right and title adverse to the t'etitioneF plaintiff, or who, having appeared, 
shall disobey the order of the court to bring an action and try their title, shall 
be forever debarred and estopped from having or claiming any right or title ad
verse to the petitioft:er plaintiff in the premises described in the t'etitioft: com
plaint; which decree shall within 30 days after it is finally granted be recorded 
in the registry of deeds for the county or district where the land lies, and shall 
be effectual to bar all right, title and interest, and all easements, of all persons 
whether adults or minors, upon whom notice has been served, personally or b; 
publication, ft5 ~ t'royided and all persons named as grantees in any deed 
given by the defendant and recorded after the filing of said certificate and all 
persons claiming under such grantees. The court may in its discretion appoint 
agents or guardians ad litem to represent minors or other supposed claimants. 
If any person appears and claims an easement, however acquired, in such prem
ises, he may bring an action ~ ifte ~ to try the title thereto, alleging in his 
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aee1aFatioft complaint how said easement was acquired and issue shall be framed 
accordingly. Any party may at his option assert such title or such easement by 
counterclaim in the plaintiff's action, but he shall not be required" to do so. 
Trial of any action brought pursuant to a decree hereunder or of any counter
claim asserting such title or such easement shall be by jury unless waived.' 

Sec. 354. R. S., c. 172, § 52, amended. The first sentence of section 52 of 
chapter 172 of the Revised Statutes is amended to read as follows: 

'If, in tt 5-Hi4: an action ffi ~ to quiet or establish the title to land situated in 
this State or to remove a cloud from the title thereto, the plaintiff, or those un
der whom he claims, has been in uninterrupted possession of the land described 
in the ffiH complaint for 4 years or more, claiming an estate of freehold therein, 
and seeks to determine the claims or rights of any persons who are unascertained, 
not in being, unknown or out of the State, or who cannot be actually served with 
process and made personally amenable to the decree of the court, such persons 
may be made defendants and, if they are unascertained, not in being or un
known, they may be described generally as the heirs or legal representatives of 
A. B., or such persons as shall become heirs, devisees or appointees of C. D., a 
living person, or persons claiming under A. B.' 

Sec. 355. R. S., c. 172, § 53, amended. The first sentence of section 53 of 
chapter 172 of the Revised Statutes is repealed and the following sentence 
enacted in place thereof: 

'Service in such action shall be as provided in section 50.' 

Sec. 356. R. S., c. 172, § 53, amended. The 3rd sentence of section 53 of 
chapter 172 of the Revised Statutes is amended to read as follows: 

'If, after notice has been given or served as ordered by the court and the time 
limited in such notice for the appearance of the defendants has expired, the court 
finds that there are or may be defendants who have not been actually served with 
process ~ ~ ~ and who have not appeared in the 5-Hi4: action, it may of 
its own motion, or on the representation of any party, appoint an agent, guardian 
ad litem or next friend ~ for any such defendant, and if any such defendants 
have or may have conflicting interests, it may appoint different agents, guardians 
ad litem or next friends to represent them.' 

Sec. 357. R. S., c. 172, § 55, amended. Section 55 of chapter 172 of the Re
vised Statutes is amended to read as follows: 

'Sec. 55. Action by owners of wild land. Any person or persons claiming 
an estate of freehold in wild lands or in an interest in common and undivided 
therein, if "the plaintiff and those under whom he claims has for 4 years next 
prior to the filing of the .ffi.H complaint held such open, exclusive, peaceable, con
tinuous and adverse possession thereof as comports with the ordinary manage
ment of wild lands in this State, may maintain tt 5-Hi4: ffi ~ an action to quiet 
or establish the title thereto or to remove a cloud from the title thereto, as pro
vided in ~ :t flfeeeciiHg sections 52 to 54.' 

Sec. 358. R. S., c. 176, § I, amended. Section I of chapter 176 of the Re"
vised Statutes is amended to read as follows: 

'Sec.!. Partition, by a civil action. Persons seized or having a right of en
try into real estate in fee simple or for life, as tenants in common or joint ten-
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ants, may be compelled to divide the same by ~ ffi partitioR ffi; COfflfflOR ffiw 
a civil action for partition.' 

Sec. 359. R. S., c. 176, § 2, amended. Section 2 of chapter 176 of the Re
vised Statutes is amended to read as follows: 

'Sec. 2. Form. Persons entitled as provided in section I, and those in pos
session or having a right of entry for a term of years, as tenants in common, may 
PFCSCRt i!: l'ctitioR -te commence an action for partition in the Superior Court 
held in the county where such estate is by a complaint, clearly describing it 
and stating whether it is a fee simple, for life or for years, and the proportion 
claimed by them, the names of the other tenants in common and their places of 
residence, if known, and whether any or all of them are unknown.' 

Sec. 360. R. S., c. 176, § 3, repealed. Section 3 of chapter 176 of the Re
vised Statutes is repealed, as follows: 

'&ee. -:t. ~,~ ttH cotcRaRts Hafflcd; scn-icc. ~ pctition fRi!:J" ee fH.ed 
ffi -tfl.e ~ ffi-tfl.e €teffi ffi-tfl.e eetH"I; ffi ... -acatioH, ~ ttH -the cotcRaHts fH'e fi-ai'fied 
ffi it. A ~ thCFcof, a ttcstcd -By -the €teffi, te# wt.th: ettefl, Sf' ffi; ffi5 f.a.sot iHffi 
~ tHttee ffi iM1ede 29 ~ ~ -tfl.e scssion ffi -the eetH"I; -te wfti.dt it f.5 
addrcssed f.5 s1:1fficicHt scn-icc.' 

Sec. 361. R. S., c. 176, § 4, repealed and replaced. Section 4 of chapter 176 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 4. Service of process; notice by publication. Service of process shall 
be made as in other civil actions and notice by publication to tenants whose 
identity or whereabouts are unknown shall be given as in other actions where 
pUblication is required.' 

Sec. 362. R. S., c. 176, § 5, amended. Section 5 of chapter 176 of the Re
vised Statutes is amended to read as follows: 

'Sec. 5. When those not notified may appear; pleadings. A person inter
ested and not named in the pctitioH complaint, or out of the State, and not so 
notified as to enable him to appear earlier, may, in the discretion of the court, 
be permitted to appear and defend at any time before final judgment on such 
terms as may be imposed. Any PCFSOH defendant ffi i!:ft &etieTt ffi; ffiw Sf' :Fe

spoRdcHt ffi i!: l'ctitioR ~ paFtitioH may, jointly with others or separately, -By 
~ statcfflcRt, vdthout i!: plett ffi -the gCRcral i55'1:le allege in his answer any 
matter tending to show that partition ought not to be made as prayed for.' 

Sec. 363. R. S., c. 176, § 6, repealed. Section 6 of chapter 176 of the Re
vised Statutes is repealed, as follows: 

'&ee. 8. CouRtcr ~ statcfflcRt fH.ed. ~ plaiRtiH Sf' pctitioHCF fRi!:J" 
reply -By COURtCF ~ statcfflcHt, allcgiHg th:ttt -tfl.e dcfcRdaHt Sf' FcspoRdcHt 
h:tts fte iH t c r cs t ffi -the p rCfflis cs, Sf' e-tfteF ffla ttCF -te 5ft.e.w -the iHsuffi ci CR er ffi 
-the defcRsc.' 

Sec. 364. R. S., c. 176, § 7, amended. Section 7 of chapter 176 of the Re
vised Statutes is amended to read as follows: 

'Sec. 7. Guardian for infant or insane and agent for nonresident. When an 
infant or insane person, living in the State, has no guardian and appears to be 
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interested, the court shall appoint a guardian ad litem for him and shall appoint 
an agent for persons interested who had been out of the State for one year be
fore the pctitioH "i'ffl5' prcscHtcG: action was commenced and do not return before 
judgment for the partition is to be made and have no actual notice of the actions.' 

Sec. 365. R. S., c. 176, § 9, amended. Section 9 of chapter I76 of the Re
vised Statutes is amended to read as follows: 

'Sec. 9. Defendant, claiming specific part, may have separate trial When it 
appears from the pleadings that one or more FCSpOllG:CHtS defendants claim to 
be seized of the whole of a specific parcel of the premises of which partition is 
prayed, there may first be a separate trial of that question only, at the discretion 
of the presiding ~ jnstice. When it appears on trial that any rcspoHG:CHt 
defendant has no interest in the estate, he shall be heard no further and the 
pctitiofiCF plaintiff shall recover of him the costs of the trial.' 

Sec. 366. R. S., c. 176, § 10, amended. Section IO of chapter I76 of the Re
vised Statutes is amended to read as follows: 

'Sec. 10. Costs. When a pctitioHCF plaintiff is found to own a less share 
than is claimed in his pctitiofi complaint, he shall have partition of such share, 
but the rcspoHG:CHt defendant recovers costs. When found entitled to have par
tition of the share claimed, he recovers costs of the FcspofiacHt defendant. In 
such cases or on default, a judgment that partition be made shall be entered. 
In all other cases, including default of the rcspoHG:Cfit defendant or rcspofiG:Cfits 
defendants, when judgment for partition is given, the court, after notice to all 
parties in interest, may, in the discretion of the presiding justice, apportion the 
costs between the pctitioHCF plaintiff and FcspoHacHt defendant or FcspoHacHts 
defendants or allow the pctitioHCF plaintiff to recover costs of the proceedings 
against the FCSPOfiG:Cfit defendant or rcspollG:Cflts defendants to be taxed the 
same as in a civil action, and execution may be issued therefor.' 

Sec. 367. R. S., c. 176, § II, amended. Section II of chapter I76 of the Re
vised Statutes is amended to read as follows: 

'Sec. II. Owners may join or sever; when plaintiff dies or conveys. The 
owners may join or sever in their pctitiofiS complaints. When they join and one 
dies or conveys his share, or when a several pctitioncF plaintiff dies or conveys 
his share, the pctitioH complaint, by leave of court, may be amended by erasing 
his name and inserting the names of his heirs, devisees or grantees, and they may 
proceed with the pFoecss action for their respective shares.' 

Sec. 368. R. S., c. 176, § 12, amended. Section I2 of chapter I76 of the Re
vised Statutes is amended to read as follows:-

'Sec. 12. On death of defendant, heirs or devisees cited in. The pctitioH 
action is not abated by the death of a party Fcspofiacfit defendant. His heirs or 
devisees or, if the estate is for a term of years, his executor or administrator 
may be cited to appear, and upon service on them, they shall become parties to 
the proceedingsi &Hft 4e. The court may order such judgment, and with such 
costs, as the law and facts require.' 

Sec. 369. R. S., c. 176, § 18, amended. Section IS of chapter 176 of the Re
vised Statutes is amended to read as follows: 
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'Sec. 18. Expenses apportioned. An account of all the charges and expenses 
attending the partition shall, on request of any petitioHer plaintiff, be presented 
to the court, and the presiding justice shall determine, after notice to all con
cerned, the equitable proportion thereof to be paid by the several owners in the 
lands of which partition has been made, and execution therefor may be issued 
against any owner neglecting to pay.' 

Sec. 370. R. S., c. 176, § 22, amended. Section 22 of chapter 176 of the Re
vised Statutes is amended to read as follows: 

'Sec. 22. When unequal share left to person out of State, new partition made. 
When a person to whom a share was left was out of the State when fi'6't:i:e.e Wil:5 

~ eft ffiffi. i!:Htl, ffitl, fte-t reti:l:ffi, ffi ~ -te beeoffie iI: ~ -te tfte pFoceecl: 
ffi.g5 the partition was made and was not notified in season to prevent it, he may, 
within 3 years after final judgment, apply to the same court for a new partitioni 
e:tffi, H. If it appears that the share left for him was less than he was entitled to, 
or that it was not equal in value to his proportion of the premises, the court may 
order a new partition as provided in section 20.' 

Sec. 371. R. S., c. 177, § 9, amended. Section 9 of chapter 177 of the Revised 
Statutes is amended to read as follows: 

'Sec. 9. Form of complaint in action to obtain possession. The mortgagee or 
person claiming under him in an action for possession may declare on his own 
seizin, in a wFi-t ~ eHtFJ- real action, without naming the mortgage or assign
menti i!:Htl, H. If it appears eft cl:efatllt, cl:effi1:lFFer, ",-ercl:iet eF otfierv;ise that the 
plaintiff is entitled to possession and that the condition had been broken when 
the action was commenced, the court shall, on motion of either party, award the 
conditional judgment, unless it appears that the tenant is not the mortgagor or a 
person claiming under him, or that the owner of the mortgage proceeded for 
foreclosure conformably to sections 5 and 7 before the ~ action was com
menced, the plaintiff not consenting to such judgmenti i!:Htl, 1:lftle55. Unless such 
judgment is awarded, judgment shall be entered as at common law.' 

Sec. 372. R. S., c. 177, § 24, amended. The last sentence of section 24 of 
chapter 177 of the Revised Statutes is amended to read as follows: 

'An appeal from any final decree may be taken as prodcl:ecl: -by sectioH * ~ 
efiapteF +e7 in other civil actions.' 

Sec. 373. R. S., c. 177, § 35, amended. Section 35 of chapter 177 of the Re
vised Statutes is amended to read as follows: 

'Sec. 35. Re;U action against mortgagee in possession, after mortgage paid. 
When the mortgagee or person claiming under him has taken possession of the 
mortgaged premises, and the debt secured by the mortgage is paid or released 
after condition broken and before foreclosure perfected, the mortgagor or person 
claiming under him may maintain a wFi-t ~ eHtFJ- real action to recover posses
sion of said premises, the same as if paid or released before condition broken.' 

Sec. 374. R. S., c. 177, § 36, amended. Section 36 of chapter 177 of the Re
vised Statutes is amended to read as follows: 

'Sec. 36. To bar action on undischarged mortgage. When the record title of 
real estate is encumbered by an undischarged mortgage, and the mortgagor and 
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those having his estate in the premises have been in uninterrupted possession of 
such real estate for 20 years after the expiration of the time limited in the 
mortgage for the full performance of the conditions thereof, he or they, or any 
person having a freehold estate, vested or contingent in possession, reversion or 
remainder, in the land orginally subject to the mortgage or in any undivided or 
any aliquot part thereof, or any interest therein which may eventually become a 
freehold estate, or any person who has conveyed such land or any such interest 
therein with covenants of title or warranty, may apply to the Superior Court Sf' 

B:ftJ' Justice e4 ~ S1::1perior ~ itt yacation in the county where the whole or 
any part of the mortgaged premises is situated, by petition complaint setting 
forth the facts, and asking for a decree as hereinafter provided1 ftfttl: ¥f. If after 
notice to all persons interested as provided in section 39, no evidence is offered of 
any payment within said 20 years or of any other act within said time, in recog
nition of its existence as a valid mortgage, the Superior Court Sf' B:ftJ' J1::1stice e4 
~ &np-eHer ~ itt 7,-acation upon hearing may enter a decree setting forth 
such facts and its findings in relation thereto, which decree shall within 30 days 
be recorded in the registry of deeds where the mortgage is recorded1 ftfttl: -tfltte
&fter. Thereafter no action ttt ±ttw Sf' proceeding itt ~ shall be brought by 
any person to enforce a title under said mortgage.' 

Sec. 375. R. S., c. 177, § 37, amended. Section 37 of chapter 177 of the Re
vised Statutes is amended to read as follows: 

'Sec. 37. Two or more persons owning in severalty may join in complaint. 
Any 2 or more persons owning in severalty different portions or different inter
ests of the character above described, in the whole or in different portions there
of, may join in one petition complaint. Two or more defects arising under dif
ferent mortgages affecting one parcel of land may be set forth in the same pefl
~ ftfttl: itt complaint. In case of a contest the court shall make such order for 
separate issues as may be proper.' 

Sec. 376. R. S., c. 177, § 38, amended. Section 38 of chapter 177 of the Re
vised Statutes is amended to read as follows: 

'Sec. 38. To bar action on undischarged mortgage given to secure against 
some contingent liability. When the mortgagor of such an undischarged mort
gage and those having his estate in the premises have been in uninterrupted pos
session of such real estate for 20 years from the date thereof, and it shall appear 
that such mortgage was not given to secure the payment of a sum of money or 
a debt, but to secure the mortgagee against some contingent liability assumed or 
undertaken by him, and that such conditional liability has r:eased to exist and 
that the interests of no person will be prejudiced by the discharge of such mort
gage, the mortgagor or those having his estate in the premises, or any of the 
persons to whom a similar remedy is granted in section 36 may apply to the Su
perior Court ef' ffitT Jllstice e4 ttTe SupeFior ~itt yacation in the county 
where the whole or any part of the mortgaged premises is situated, by fletf4.ie.rr 
complaint setting forth the facts and asking for a decree as hereinafter provided1 
ftfttl: ¥f. If after notice to all persons interested as provided in the follo7,,7ing sec
tion 39, and upon hearing it shall appear that the liability on account of which 
such mortgage was given has ceased to exist and that such mortgage ought to be 
discharged, the Superior Court Sf' ffitT Justice e4 the Superior ~ itt..-acation 
may enter a decree setting forth the facts proved and its findings in relation 
thereto, which decree shall within 30 days be recorded in the registry of deeds 
where the mortgage is recorded1 il:ft6, tHeFeafteF. Thereafter no action Sf' ~ 
ceeding ffi ~ shall be brought to enforce a title under said mortgage.' 



COURT PROCESS AND PROCEDURE 495 

PUBLIC LAWS, 1959 CHAP. 317 

Sec. 377. R. S., c. I77, § 39, repealed and replaced. Section 39 of chapter 177 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 39. Description of unknown mortgagees; service of complaint. When 
it is alleged under oath in the complaint that the mortgagees or persons claiming 
under them are unknown or that their names are unknown, they may be de
scribed generally as claiming by, through or under some person or persons named 
in the complaint. -Service shall be made as in other actions on all known de
fendants residing either in the State or outside the State, and notice by publica
tion to defendants whose identity or whereabouts are unknown shall be given 
as in other actions where publication is required.' 

Sec. 378. R. S., c. I77, § 40, amended. Section 40 of chapter 177 of the Re
vised Statutes is amended to read as follows: 

'Sec. 40. Court has jurisdiction over all defendants. Upon the service of 
such notice in accordance with the order of the court, the court shall have juris
diction of all persons made rcspoftdcnts defendants in the manner ~ pro
vided, and shall upon due hearing make such decree upon the pctitioft complaint 
and as to costs as it shall deem proper.' 

Sec. 379. R. S., c. I77, § 4I, amended. Section 41 of chapter 177 of the Re
vised Statutes is amended to read as follows: 

'Sec. 4I. Decree effectual to bar claims. The decree of the court determin
ing the validity, nature or extent of any such encumbrance shall operate di
rectly on the land as a proceeding in rem, and shall be effectual to bar all the 
!'€spoftecftts defendants from any claim thereunder c_ontrary to such determina
tion, and such decree so barring said FcspoftdciT'i:s defendants shall have the same 
force and effect as a release of such claims executed by the rcsponecftts defend
ants in due form of law. The court may, in its discretion, appoint agents or 
guardians ad litem to represent minors or other FCSpOfte~ defendants.' 

Sec. 380. R. S., c. I78, § I4, repealed and replaced. Section 14 of chapter 
178 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. I4. W _it for enforcing lien. The form of writ for enforcing such lien 
shall be in substance as follows: 

"State of Maine . 

. . . . . . . . . . , ss. 

To the sheriff of our county of .......... , or either of his deputies: 

We command you to attach the vessel" (here give such a description of the 
vessel as will identify it,) "in an action brought by" (name of plaintiff) "of" 
(plaintiff's place of residence including town and county) "against" (name of 
defendant) "of" (defendant's place of residence including town and county) 
"in-the Superior Court for said county of .......... , in which action the said" 
(name of plaintiff) "claims a lien on said vessel for" (here describe briefly the 
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nature of the lien) "to the amount of .......... dollars and .......... cents, 
and make due return of this writ with your doings thereon. 

Cle;rk of said Superior Court 
(Seal of the court) 
Dated .............. " 

The action shall be brought in the county where the vessel is.' 

Sec. 381. R. S., c. 178, § 15, repealed and replaced. Section IS of chapter 
178 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 15. Plaintiff shall annex account of demand to the complaint; verifica
tion by oath. The plaintiff shall annex to the complaint a just, true and partic
ular account of the demand claimed to be due to him with all just credits, the 
names of the persons personally liable to him and names of the owners of the 
vessel if known to him. It shall be verified by the oath of one plaintiff, or of 
some person in his behalf, that the amount claimed in said account is justly 
due from the person named in the complaint and account as owing it, and that 
he believes that by the law of the State he has a lien on such vessel for the 
whole or a part thereof.' 

Sec. 382. R. S., c. 178, § 16, amended. The first and 4th sentences of sec
tion 16 of chapter 178 of the Revised Statutes are amended to read as follows: 

'If the vessel at the time is on the stocks, the attachment shall be made by filing 
in the office of the clerk of the town in which such vessel is, within 48 hours 
thereafter, a copy of so much of his return on the writ of attachment as relates 
to the attachment, with the name of the plaintiff, the name of the person liable 
for the debt, the description of the vessel as given in the writ of attachment, the 
date of the writ of attachment, the amount claimed and the court to which it 
is returnable, and by leaving a copy of such certificate with one of the owners 
of the vessel, if known to him and residing within his precinct, or with the 
master workman thereon"t i+. If the attachment is so made, the officer need not 
take possession of the vessel before it is launched unless specially directed by 
the plaintiff or his attorney to do so; but he shall, as soon as may be, afterwards.' 

'Whenever a vessel has been attached &5 ~~ and the expense of retain
ing possession of said vessel is great, or the vessel is liable to depreciate in 
value by reason thereof, any attaching creditor or an owner of said vessel 
may ift ~ ~ ffi' ¥tt€:a~ petition a Justice of the Superior Court, praying 
that said vessel attached &5 aforesaid may be sold, and said justice may order 
a hearing thereon"t ~ 4tte. Due notice shall be given to all parties in interest 
of the time and place appointed for said hearing and a hearing on said petition 
shall be had before a justice of said court.' 

Sec. 383. R. S., c. 178, § 17, repealed and replaced. Section 17 of chapter 
178 of the Revised Statutes is repealed and the following enacted in place there
of: 

'Sec. 17. Service of summons and complaint on debtors and on owners. The 
summons and complaint shall be served as in other actions on persons named as 
personally liable for the plaintiff's claim. A copy of the summons and complaint 
and writ of attachment shall also be posted in some conspicuous place on the 
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vessel attached and mailed to all owners whose identity and whereabouts are 
known if they have not been named as personally liable.' 

Sec. 384. R. S., c. 178, § 18, amended. Section 18 of chapter 178 of the Re
vised Statutes is amended to read as follows: 

'Sec. 18. Subsequent writs of attachment served by same officer unless dis
qualified. On all writs of attachment made after the first attachment and 
while any lien attachment is pending, the attachment and services shall be made 
ir5 iHereeffi.tl. by the same officer, or, if he is disqualified, by any qualified officer, 
by his giving notice thereof to the first attaching officer.' 

Sec. 385. R. S., c. 178, § 19, amended. Section 19 of chapter 178 of the Re
vised Statutes is amended to read as follows: 

'Sec. 19. Entry of action; who may defend; bond. M ~ ~~, ~ 
The actions shall be entered on the docket as follows: The person claiming 
the lien, as plaintiff; the person alleged to be personally liable, as defendant, 
and the name or other description of the vessel attachedi iHT4~. The owners 
or mortgagees of the vessel, or any plaintiff in ft ~ an action wherein it is at
tached for a lien, may appear and defend any action so far as relates to the 
validity and amount of the lien claim; but no such plaintiff shall so defend until 
he gives bond, to the satisfaction of the court, to pay,the costs awarded against 
him.' 

Sec.' 386. R. S., c. 178, § 21, amended. Section 21 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 21. Court to apportion costs. The court, except as provided in ~ ~ 
~ section 20, may decide all questions of costs and apportion them as they 
think proper ir5 ffi €ir5'E!5 a4~.' 

Sec. 387. R. S., c. 178, § 22, amended. Section 22 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 22. Issue framed. At the request of either party, the following ques
tions of fact shall be submitted to a jury: "\iVhat amount claimed in the v;rit 
complaint is due from the defendant to the plaintiff?" and "For how much of 
such amount has the plaintiff a lien on the vessel attached?" The verdict shall 
be in answer to these questions. If the parties waive a jury trial, these ques
tions shall be decided by the court on a hearing or report of ftft aaEiitsF a referee 
appointed by the court.' 

Sec. 388. R. S., c. 178, § 24, repealed. Section 24 of chapter 178 of the Re
vised Statutes is repealed as follows: 

'~.~. E:ceeptisft5, ~8iffi, €-te. Parties fi.a¥e ~ ~ ~ a4 €*

eeptisHs, mstisHs .fe,o H-ew -tfi.;;H, ttH-El ~ a4 ~ ir5 ffi ~ aetisHS.' 

Sec. 389. R. S., c. 178, § 28, amended. Section 28 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 28. Vessel under attachment attached on lien claim. If the vessel has 
been already attached by a sheriff or his deputy when a writ of attachment is 
issued for such lien claim, such writ of attachment shall be served by such of-
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ficeri i4. If attached by a constable, he shall give up to the officer having the 
lien writ of attachment the possession and the precept upon which he attached 
it with his return of the facts thereoni iHt4 -HTe. The attachment shall hold sub
ject to the legal priorities of the lien claim.' 

Sec. 390. R. S., c. 178, § 30, amended. Section 30 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 30. Sale of vessel, attached on both kinds of claims. When a vessel 
attached for liens and also in the ordinary manner is sold by order of the court 
and the proceeds are more than sufficient to satisfy the lien judgments, the 
surplus shall be paid to the officer to be held upon the writs of attachment not 
founded on the lien claims.' 

Sec. 391. R. S., c. 178, § 38, amended. Section 38 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 38. Liens preserved and enforced by action. The liens mentioned in 
-HTe ~ f"Ieeedin~ sections 34 to 37 may be preserved and enforced by .a.H+ ffi 
~ action against the debtor and owner of the property affected and all 
other parties interested therein, filed with the clerk of courts in the county 
where the house, building or appurtenances, wharf, pier or building thereon, 
On which a lien is claimed, is situated, within 90 days after the last of the labor 
or services are performed or labor, materials or services are so furnished, and 
not afterwards, except as provided in #te fol1ov.-in~ section 39.' 

Sec. 392. R. S., c. 178, § 39, amended. Section 39 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 39. Lien extended. ,i\fhen the owner dies, is adjudicated a bankrupt 
or a warrant in insolvency issues against his estate within the 90 days and be
fore the commencement of ;r ~ an action, the action ffi ffiw er ~ may be 
commenced within 60 days after such adjudication, or after notice given of the 
election or appointment of the assignee in insolvency, executor or administra
tor, or the revocation of the warranti ftfttl, #teo The lien shall be extended ac
cordingly.' 

Sec. 393. R. S., c. 178, § 40, amended. Section 40 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 40. Necessary allegations of complaint; other lienors may join and 
be made parties, also mortgagees. The.a.H+ complaint shall state that the 
plaintiff claims a lien on the house, building or appurtenances, or on the wharf, 
pier or building thereon, as the case may be, described therein, and the land 
on which it stands, for labor or services performed or for labor, materials or 
services furnished, in erecting, altering, moving or repairing said house, build
ing or appurtenances, or in constructing, altering or repairing said wharf, 
pier or building thereon, as the case may be; whether it was by virtue of a con
tract with or by consent of the owner, and if not, that the claimant has com
plied with -HTe pFoyisioftEr 8-f section 36. The.a.H+ complaint shall pray that the 
property be sold il.l1d the proceeds applied to the discharge of such lien. Two or 
more lienors may join in filing and prosecuting such a .a.H+ complaint. Other 
lienors may be made partiesi~. Other lienors may become parties and 
preserve and enforce their liens on said property, provided their petitiol'ls 
complaints therefor, setting forth their claims in substance as required in a .a.H+ 
complaint irS 8:fOFeS8:id be filed with the clerk within 90 days after the last 
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labor or services are performed or the last labor, materials or services are 
furnished by them a-B aforesaid or within the additional time prescribed in ~ 
preeeding' section 39. The court may consolidate 2 or more ~ actions claim
ing liens on the same property into one proceeding, if justice shall so require. 
Any mortgagee or other person having a claim upon, or interested legally or 
equitably in, said property may be made a party. The court shall have power 
to determine all questions of priority of lien or interest, if any, between parties 
to the proceeding.' 

Sec. 394. R. S., c. 178, § 41, amended. Section 41 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 41. Amount determined by jury trial or otherwise. The court shall 
determine the amount for which each lienor has a lien upon the property by 
jury trial, if either party so requests in i:HH fl~ complaint or answer; 
otherwise in such manner as the court shall direct. Such determination shall 
be conclusive as to the fact and amount of the lien, subject to appeal mr4 ~ 
~ffiT5 aeeordifig' ~ ~ pFaetiee ffi ~ as in other actions. Any lienor 
may contest another lienor's claim upon issues framed under direction of the 
court.' 

Sec. 395. R. S., c. 178, § 44, amended. Section 44 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 44. Clerk shall file certificate with register of deeds. When any i:HH 
8¥ petition complaint provided for in this chapter in which a lien is claimed 
on real estate is filed with the clerk, he shall forthwith file a certificate, setting 
forth the names of the parties, the date of the i:HH 8¥ peti~ion complaint and 
of the filing thereof, and a description of the said real estate as described in 
said i:HH 8¥ petition complaint, in the registry of deeds for the county or dis
trict in which the land is situated.' 

Sec. 396. R. S., c. 178, § 45, amended. Section 45 of chapter 178 of the 
Revised Statutes is amended to read as follows,: 

'Sec. 45. Liens mentioned in sections 34-37 enforced by attachment. . In addi
tion to the remedy fiereiRbefoFe provided, the liens mentioned in sections 34 
~, -:t8 mr4 to 37 may be enforced by attachment in actions B:t ~ commenced 
in any court having jurisdiction in the county where the property on which 
a lien is claimed is situated, which attachment shall be made within 90 days 
after the last of the labor or services are performed, or labor, materials or 
services are furnished, and not afterwards, except as provided in section 39.' 

Sec. 397. R. S., c. 178, § 46, amended. Section 46 of chapter 178 of the 
Revised Statutes is amended to read as follows: 

'Sec. 46. Owner may petition for release. Any owner of a building, wharf, 
pier or real estate upon which a lien is claimed may petition in writing a Jus
tice of the Superior Court ffi ~ flffi.e 8¥ vaeatiofi setting forth the name of 
the lienor, the court and county in which the i:HH ffi ~ 8¥ action B:t ~ 
is rehtFnable 8¥ pending, the fact that a lien is claimed thereon under ~ ~ 
visions ~ sections 34 :n, -:t8 mr4 to 37, the particular building, wharf, pier or 
real estate, and his interests therein, its value and his desire to have it released 
from said lien. Such justice shall issue a written notice which shall be served 
on the lienor or his attorney 10 days at least prior to the time fixed therein 
for a hearing. At the hearing, such justice may order such owner to give bond 
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to the lienor in such amount and with such sureties as he may approve, con
ditioned to pay the amount for which such lienor may be entitled to a lien as 
determined by the court, with his costs 6ft ~ j3etitioa in the action, within 30 
days after final decree or judgment. The clerk shall give the petitioR€f' plaintiff 
an attested copy of the j3etitioR complaint and proceedings, with a certificate 
under seal of the court attached thereto, that such bond has been duly filed in 
his office-t afl4~. The record of such copy and certificate in the registry of 
deeds, in the county or district where such real estate or interest therein lies, 
vacates the lien.' 

Sec. 398. R. S., c. 178, § 47, repealed and replaced. Section 47 of chapter 178 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 47. Proceedings pending at same time transferred to one court. When 
2 or more proceedings are pending at the same time, in whatever court or courts, 
to enforce liens on the same house, building or appurtenances, wharf, pier 
and building thereon, upon complaint of any lienor who has commenced such 
proceedings, or of the owner of the building, wharf or pier, a Justice of the 
Superior Court after notice and hearing may, if justice requires it, order all 
such actions to be transferred to the Superior Court and require the parties 
in all such proceedings, in whatever court commenced, to plead substantially 
in the manner prescribed in section 40, and thereafter all the proceedings shall 
be in accordance with the provisions of said section and sections 48 to 52. 
While such complaint is pending all such actions shall stand continued.' 

Sec. 399. R. S., c. 178, § 48, amended. The 2nd sentence of section 48 of 
chapter 178 of the Revised Statutes is amended to read as follows: 

'If 2 or more such judgments are rendered at the same term of the same court, 
the court shall direct in writing on which execution the property shall be sold, 
and in that event, and also in the event that the officer holding any execution 
recovered under ~ j3rO".-isioRS ffi this chapter shall be notified in writing by 
any lienor who has caused said property to be attached a5 afOFesaid or who 
has filed his ~ ffi ~ action claiming a lien as ,l;;,er-eift provided, that he 
claims a portion of the proceeds of the sale, said officer, unless all Owners of 
such judgments and all lienors so notifying such officer otherwise direct, shall 
thereupon sell said property a5 aforesaid and after deducting the fees and 
expenses of sale, shall return the balance into the court of highest jurisdiction 
in which any such lien ~ action is pending or in which such a lien judgment 
has been rendered, and such court shall distribute such fund pro rata among the 
lienors who shall satisfactorily prove their right to share in the same.' 

Sec. 400. R. S., c. 178, § 53, amended. The first sentence of section 53 of 
chapter 178 of the Revised Statutes is amended to read as follows: 

'The officer making such attachment may pay the boomage thereon, not exceed
ing the rate per thousand on the quantity actually attached by him, and return 
the amount paid on the writ of attachment, which shall be included in the 
damages recovered.' 

Sec. 401. R. S., c. 178, § 68, repealed and replaced. Section 68 of chapter 178 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 68. Lien on monumental work. Whoever, under express contract fix
ing the price to be paid by the other party thereto, sells, erects or furnishes any 
monument, tablet, headstone, vault, posts, curbing or other monumental work has 
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a lien thereon to secure the payment of such contract price, which continues for 
2 years after the completion, delivery or erection of such monument, tablet, 
headstone, vault, posts, curbing or other monumental work. Such lien may be 
enforced by an action for damages with an attachment, which shall be re
corded within said 2 years by the clerk of the town in which the property sub
ject to the lien is then situated; or such lien may be enforced by complaint set
ting forth the names and residences of the parties to the contract, the contract 
price, the sum due, the description and location of the property on which the 
lien is claimed and such other facts as are necessary to make it appear that 
'such plaintiff is entitled to an enforcement of such lien, and praying for 
judgment for title and possession of the property therein described. Said 
complaint, before service thereof and within said 2 years, shall be recorded 
by the clerk of the town in which such property is situated and a certificate 
of such record indorsed thereon. The sum alleged to be due shall be deemed 
to be the damage and after the complaint has been recorded, an action may 
be commenced upon the complaint in any court of proper venue for a tran
sitory action between the parties. Service shall be made as in other actions. 
If the plaintiff prevails, he shall recover judgment for title and possession 
of the property on which the lien is claimed, and for his costs, and a pos
sessory execution may issue. By virtue of such judgment the judgment cred
itor, if unopposed, may take possession and remove the property described 
in his execution, otherwise any officer qualified to serve civil process, hav
ing said execution, may take possession of said property and deliver the same 
to the judgment creditor, and shall make his return on said execution according
ly. Said lien may be discharged at any time before final judgment by tendering 
the plaintiff the amount of the debt and costs.' 

Sec. 402. R. S., c. 178, § 72, amended. Section 72 of chapter I78 of the 
Revised Statutes is amended to read as follows: 

'Sec. 72. Lien attachments have precedence; upheld although debtor dies 
and estate insolvent. ~ Actions to enforce any of the liens before named 
have precedence ef over attachments and encumbrances made after the lien at
tached and not made to enforce a lien, and may be maintained although the em
ployer or debtor is dead and his estate has been represented insolvent-t mT4 ftis.. 
His executor or administrator may be summoned and held to answer to an action 
brought to enforce the lien. The dedaration complaint must show that the ~ 
action is brought to enforce the lien; but all the other forms and proceedings 
therein shall be the same as in oFdinary- aetions ef asstlffipsit other actions.' 

Sec. 403. R. S., c. 178, § 77, amended. Section 77 of chapter I78 of the Re
vised Statutes is amended to read as follows: 

'Sec. 77. Complaint filed; contents. The person claiming the lien may file, 
in the Superior Court in the county where he resides eF ffi ~ ~ ef ~ eJeffi 
tfieFeof a petition complaint briefly setting forth the nature and amount of his 
claim, a description of the article possessed and the names and residences of its 
owners, if known to him, and a prayer for pFoeess 1;e enfoFee enforcement of 
his lien.' 

Sec. 404. R. S., c. 178, § 78, repealed and replaced. Section 78 of chapter I78 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 78. Service if names of owners set forth in complaint. If the names of 
the owners are set forth in the complaint, service shall be made as in other ac
tions.' 
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Sec. 405. R. S., c. 178, § 79, repealed and replaced. Section 79 of chapter 178 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 79. Service on owners, when unknown. If the identity or whereabouts 
of the owners are not known, notice shall be given by pUblication as in other ac
tions where publication is required.' 

Sec. 406. R. S., c. 178, § 80, amended. The first sentence of section 80 of 
chapter 178 of the Revised Statutes is repealed and the following sentence enacted 
in place thereof: 

'Any person interested in the article as owner, mortgagee or otherwise may ap
pear and defend.' 

Sec. 407. R. S., c. 178, § 81, amended. Section 81 of chapter 178 of the Re
vised Statutes is amended to read as follows: 

'Sec. 81. Owner required to give bond for costs. If, in the opinion of the 
court, the article on which the lien is claimed is not of sufficient value to pay the 
j3etitiofieF'5 plaintiff's claim with the probable costs of suit, the court may order 
the defendant to give bond to the j3etitiofieF plaintiff, with sufficient sureties ap
proved by the court, to pay such costs as are awarded against him, so far as they 
are not paid out of the proceeds of the articles on which the lien is claimed.' 

Sec. 408. R. S., c. 178, § 82, amended. Section 82 of chapter 178 of the Re
vised Statutes is amended to read as follows: 

'Sec. 82. Court may order property sold to pay lien. After trial and final 
adjudication in favor of the j3etitiofier plaintiff, the court may order any com
petent officer to sell the article on which the lien is claimed, as personal property 
is sold on execution, and out of the proceeds, after deducting his fees and the 
expenses of sale, to pay to the petitiofieF plaintiff the amount and costs awarded 
him, and the balance to the person entitled to it, if he is known to the court, other
wise into court.' 

Sec. 409. R. S., c. 180, § 7, repealed and replaced. Section 7 of chapter 180 
of the Revised Statutes is repealed and the following enacted in place thereof: 

'Sec. 7. Service of complaint. The complaint shall be filed and service made 
as in other actions.' 

Sec. 410. R. S., c. 180, § 8, amended. Section 8 of chapter 180 of the Revised 
Statutes is amended to read as follows: 

'Sec. 8. Defenses. The owner or occupant of such mill or canal may ~ 
itt .fnrF answer that the eOfi1j31ainant plaintiff has no right, title or estate in the 
lands alleged to be injured; or that he has a right to maintain such dam, and 
flow the lands, or divert the water for an agreed price, or without any compensa
tion; or any other matter, which may show that the eOffiplainafit plaintiff can
not maintain the 5i:H-t action; but he shall not ~ itt :eftr e.f -Hre eOffipla:fit 
answer that the land described ~itt is not injured by such dam or canal.' 

Sec. 411. R. S., c. 180, § 9, amended. Section 9 of chapter 180 of the Re
vised Statutes is amended to read as follows: 
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'Sec. 9. Trial; costs. When any such pte.a, answer is filed and an issue in fact 
or in la'w is joined, it shall be decided as similar issues are decided at common 
lawi mffi, if. If judgment is for the ~ondeItt defendant, he shall recover his 
costs.' 

Sec. 412. R. S., c. 180, § 10, amended. The first sentence of section 10 of 
chapter 180 of the Revised Statutes is amended to read as follows: 

'If the issue is decided in favor of the eornpla:ina:nt plaintiff, or if the Fespondent 
defendant is defaulted or does not pfeftt!: answer or show any legal objection to 
the proceedings, the court shall appoint 3 or more disinterested commissioners 
of the same county, who shall go upon and examine the premises and make a true 
and faithful appraisement, under oath, of the yearly damages, if any, done to 
the eornpla:ina:nt plaintiff by the flowing of his lands or the diversion of the 
water described in the complaint, and determine how far the same is necessary, 
and ascertain and report for what portion of the year such lands ought not to be 
flowed, or water diverted, or what quantity of water shall be diverted.' 

Sec. 413. R. S., c. 180, § 29, amended. Section 29 of chapter 180 of the Re
vised Statutes is amended to read as follows: 

'Sec. 29. Judgment no bar to new complaint. A judgment against a €effi-

pla:ina:nt plaintiff as not entitled to any compensation is no bar to a new com
plaint for damages, arising after the former verdict, and for compensation for 
damages subsequently sustained.' 

Sec. 414. R. S., c. 180, § 30, amended. Section 30 of chapter 180 of the Re
vised Statutes is amended to read as follows: 

'Sec. 30. Tender of damages. In case of an original complaint, the Fespofi 
fteffi, defendant may, with the same advantages to himself, tender and bring 
money into court, or if the issue is decided in favor of the eornpla:ina:nt plaintiff, 
or if the respofideffi defendant is defaulted or does not pfeftt!: answer or show any 
legal objections to the proceedings, the Fespondent defendant may, in writing en
tered of record with its date, offer to be defaulted for a specific sum for the yearly 
damages or a sum in gross as reasonable compensation for all damages, as in an 
action at common lawi mffi, if. If either is accepted, the judgment has the same 
effect as if rendered on a verdict. If not accepted within such time as the court 
mders, it shall not be offered in evidence or have any effect upon the rights of 
the parties, or the judgment to be rendered except the costs. If the eornpla:ina:nt 
plaintiff fails to recover a sum greater than the sum tendered or offered, he re
covers such costs only as accrued before the offer, and the respofidefit defendant 
recovers costs accrued after that time, and his judgment for costs may be set off 
against the eOfitpla:ifia:nt'5 plaintiff's judgment for damages and costs.' 

Sec. 415. R. S., c. 180, § 31, amended. Section 31 of chapter 180 of the Re
vised Statutes is amended to read as follows: 

'Sec.31. No abatement by death of either party. No complaint for so flow
ing lands or diverting water abates by the death of any party thereto; but it may 
be prosecuted or defended by the surviving eornpla:ina:nts ei' Fespondefiis plain
tiffs or defendants, or the executors or administrators of the deceased.' 

Sec. 416. R. S., c. 180, § 32, amended. Section 32 of chapter ISo of the Re
vised Statutes is amended to read as follows: 
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'Sec. 32. If complaint abates, rights preserved by new complaint. If such 
complaint is abated or defeated for want of form, or if, after a verdict for the 
cornplainant plaintiff, judgment is reversed, he may bring a new complaint at 
any time within one year thereafter and thereon recover the damages sustained 
during the 3 years preceding the institution of the first complaint, or at any 
time afterwards.' 

Sec. 417. R. S., c. 180, § 38, amended. Section 38 of chapter I80 of the Re
vised Statutes is amended to read as follows: 

'Sec. 38. Complaint to remove timber, etc., on lands flowed by erection of 
dam. When any person or corporation shall have decided to erect a dam across 
a nonnavigable stream under #;.e pro·.-isions 84 this chapter under special au
thority granted by the Legislature, and shall have filed the specifications required 
by section H 84 chapter 44, section II, and it appears that standing timber or 
other property of value upon the land intended to be flowed will constitute a 
menace to the safety of such person or corporation or to persons or property 
upon and along the banks of said stream below the intended location of said dam, 
~ Supren1e Juclieial. -Getffi: ef' the Superior Court shall have jurisdiction ffi 
~, upon petition complaint of such person or corporation, to authorize said 
petitioner plaintiff to remove and sell such timber or other property and to order 
the payment to the owner thereof of the gross proceeds of such sale and such 
further sum, if any, as said court shall deem just. Said court shall require the 
petitioner plaintiff to furnish security for such payment and for an additional 
penalty not less than double the amount to be received from such sale and shall 
include in its decree a condition that such additional sum shall be paid to said 
owner as damages if the dam is not completed and the land flowed within a time 
to be therein specified-t p:FoYicleEi, ftOVfe;-e:F, ~ 5ttefi. Such time may be ex
tended for good cause shown.' 

Sec. 418. P. L., 1959, c. 93, § I, repealed; limitation. Section I of chapter 
93 of the public laws of I959, heretofore passed by this Legislature, amending 
section 72 of chapter I I2 of the Revised Statutes, is repealed and shall not be 
printed as part of the session laws of I959. 

Sec. 419. P. L., 1959, c. 44, repealed. Chapter 44 of the public laws of I959, 
heretofore passed by this Legislature, amending section I68 of chapter II3 of 
the Revised Statutes, is repealed and shall not be printed as part of the session 
laws of I959. 

Sec. 420. Effective date. This act shall become effective December I, I959. 
It shall apply to all actions brought after December I, I959 and also to all 
further proceedings in actions at law or suits in equity then pending, except to 
the extent that in the opinion of the court the application of this act in a par
ticular action pending on December I, I959 would not be feasible or would 
work injustice, in which event the laws in effect prior to December I, I959 
would prevail. 

Effective December 1, 1959 


	00
	11o
	12
	13

	Laws1959_p0414
	Laws1959_p0415
	Laws1959_p0416
	Laws1959_p0417
	Laws1959_p0418
	Laws1959_p0419
	Laws1959_p0420
	Laws1959_p0421
	Laws1959_p0422
	Laws1959_p0423
	Laws1959_p0424
	Laws1959_p0425
	Laws1959_p0426
	Laws1959_p0427
	Laws1959_p0428
	Laws1959_p0429
	Laws1959_p0430
	Laws1959_p0431
	Laws1959_p0432
	Laws1959_p0433
	Laws1959_p0434
	Laws1959_p0435
	Laws1959_p0436
	Laws1959_p0437
	Laws1959_p0438
	Laws1959_p0439
	Laws1959_p0440
	Laws1959_p0441
	Laws1959_p0442
	Laws1959_p0443
	Laws1959_p0444
	Laws1959_p0445
	Laws1959_p0446
	Laws1959_p0447
	Laws1959_p0448
	Laws1959_p0449
	Laws1959_p0450
	Laws1959_p0451
	Laws1959_p0452
	Laws1959_p0453
	Laws1959_p0454
	Laws1959_p0455
	Laws1959_p0456
	Laws1959_p0457
	Laws1959_p0458
	Laws1959_p0459
	Laws1959_p0460
	Laws1959_p0461
	Laws1959_p0462
	Laws1959_p0463
	Laws1959_p0464
	Laws1959_p0465
	Laws1959_p0466
	Laws1959_p0467
	Laws1959_p0468
	Laws1959_p0469
	Laws1959_p0470
	Laws1959_p0471
	Laws1959_p0472
	Laws1959_p0473
	Laws1959_p0474
	Laws1959_p0475
	Laws1959_p0476
	Laws1959_p0477
	Laws1959_p0478
	Laws1959_p0479
	Laws1959_p0480
	Laws1959_p0481
	Laws1959_p0482
	Laws1959_p0483
	Laws1959_p0484
	Laws1959_p0485
	Laws1959_p0486
	Laws1959_p0487
	Laws1959_p0488
	Laws1959_p0489
	Laws1959_p0490
	Laws1959_p0491
	Laws1959_p0492
	Laws1959_p0493
	Laws1959_p0494
	Laws1959_p0495
	Laws1959_p0496
	Laws1959_p0497
	Laws1959_p0498
	Laws1959_p0499
	Laws1959_p0500
	Laws1959_p0501
	Laws1959_p0502
	Laws1959_p0503
	Laws1959_p0504

