
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



AOTS AND RESOLVES 

OF THE 

FIFTY-SEVENTH LEGISLATURE 

OF THE 

STATE OF MAINE. 

1878. 

Published by the Secretary of State, agreeably to Resolves of June 28, 1820, 
February 18, 1840, and Maroh 16, 18402. 

AUGUSTA: 
SPRAGUE, OWEN & .NASH, PRINTERS TO THE STATE. 

1878. 



PUBLIO LAWS 

OF THE 

STATE OF MAINE. 

1878. 



70 INSOLVENT LAWS. 

CHAP. 74. aldermen shall be in opcn scssion on each of not less than 
threc secular days, for thc purposcs provided in this scction,' 
so that said section, as amended, shall read as follows: 

Aldel'men of cities 
of ten thousand 
inhabitants to be 
in session four 
days to l'eceiYe 
evidence of qua1i~ 
ftcatiolls ofvote1'8. 

-shall enter 
names of pel'SOIlS 
qualified on list. 

-to be in session 
certain hours. 

-in ctties COTI

tailling less thun 
ten thOUSnlld 
inhahitants, shall 
be in session three 
days. 

Courts of prohate 
constituted courts 
of insulvency. 

-officers. 

-jurisdiction. 

Conrt, when and 
where held. 

-may adjourn 
from time to 
time. 

, SECT. 1. In cities containing more than ten thousand 
inha:bitants, the aldcrmen shall be in open scssion on each of 
not less than four secular days next prcceding any day of 
elcction, when a list of voters is rcquired, at some convenient 
place, to receive evidencc of the qualifications of votcrs whose 
names are not on the list; and on satisfactory evidence pro
duced at such session, they shall cnter the names of the 
persons qualificd on the list for thc proper ward; and for 
said purposes said aldermcn shall be in scssion from nine to 
twelve o'clock in the forenoon, and from two to fiyc o'clock 
in the afternoon on cach of said days; and in cities containing 
less than ten thousand inhabitants the aldermen shall be in 
open session on each of not less than three secular days, for 
the pmposes proyidcd in this section.' 

SECT. 2. This act shall takc effect when approved. 

Approved February 21, 1878. 

An oct in rolation to the Insolvont Laws of Maine. 

Be it enacted by tlte Senate and [:louse of Representatives 
in LegisZclt'Lt1'e assembled, as follows: 

SECT. 1. The courts of p~'oba,te for each county in this 
state arc hereby constituted courts of insolvency, and the 
judgcs and registers of probate in thcir respective counties 
shall be judges and registers thereof. And said courts shall 
have original jurisdiction in their respective counties 'of all 
cases of insolvency arising under the provisions of this act, 
except wherc it is otherwise specially provided. 

SECT. 2. Each court shall be held at the established places 
for holding probate courts, at such times as the judgc shall 
appoint, and may be held at such other placcs as shall best 
promote the convenience of the public within the respective 
probatc districts. Thc judge may adjourn any court or 
meeting from time to timc as occasion requires. 
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SEC'l'. 3. 'l'he judge may) in vacation, do such official itcts CHAP. 74. 

as do not require notice to an adyerse party, the same as in ~~~~\~~':ru~~~lon. 
term time. 

SEOT. 4. The judge may keep order in his COl11't, and 
punish any contempt of his authority, orders and dccrees; 
udminist81' oaths, issue commissions, take testimony and 
compel the attendance of witnesses, and the giving of testi
mony to the same extent as the supreme judicial court, and 
may appoint such officers to attend upon the court as are 
neces'sary for the transaction of its business and keeping 
order therein. 

SECT. 5. The proccedings in courts of insolvency shall be 
deemed matters of record, and the assignment and certificate 
of discharge shall be recorded in full. The other proceedings 
need not be recorded at large, but shall be carefully filed, 
numbered and kept in the office of the register. Copies of 
all parts of the records, and of records of prior proceedings 
in insolvency deposited in his office, duly certified by the 
register, shall in all cuses be admissible as evidence, the same 
as the originals would be. 

SECT. 6. The register may administer all oaths required 
in the course of proceedings before the court, except the oath 
provided by section thirty~nine of this act, and in the absence 
of the judge, may adjourn the court or meeting, and shaH 
keep a docket with an alphabetical index of all cases, with 
docket entries of all papers filed and proceedings had in each 
case. 

SECT. 7. All assignments, warrants, orders of notice and 
processes issuing from the court shall be under the seal there
of, and shall be executed and obeyed throughout the state, 
and any officer to whom they are legally directed shall serve 
thc same in any county. The return of such officer shall 
state the manner of such service, and shall be proof thereof. 

SECT. 8. Each county shall provide suitable court rooms 
in the shire towns for all meetings, and the safe keeping 
of all books and records appertaining to the courts of in
solvency. 

SECT. 9. The judges, or a majority of them, may make 
rules, in writing, for regulating and conducting the business 
of the courts, and submit the laws to the supreme judicial 
court for approval, amendment or alteration. 

PoWers and du .. 
tie, or judge. 

Records, how to 
be made und 
fllcs kept. 

Papel's ndmleslbl. 
M evidence. 

POWel's and duo 
tieB of register. 

A2'lsignments 
warrants, &0., to 
be under seal. 

-return. 

County to provido 
court rooms in 
shire toWn. 

Judges Inay make 
rulea. 
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CHAP. 74. 
Appeal to S. J. 
court. 

-when to be 
heard and deter· 
mined. 

--exceptions to 
be certified to 
chief justice. 

-decision, to 
whom certified. 

Ca,e may be 
determined with. 
out argument. 

Flllol decision to 
be certified to 
register. 

Issues of fact may 
be trlcd by jury. 

Notice to be given 
to register. 

Proceedings when 
appella.nt waives 
appeal. 

Prevailing party 
to recover costs, 

S. J. court to 
have equity 
j uriadlctlon. 

INSOLVENT LA WB. 

SEOT. 10. In all cases arising under this act, there shall 
be an appeal to the supreme judicial court next to be holden 
within and for the county where the proceedings in insolvency 
are pending, which appeal shall be heard and determiued by 
any justice of said court, either in term time or vacation. 
Upon the hearing of such appeal, exceptions shall be to the 
ruling of such justice in matters of law, which exceptions 
shall be certified to the chief justice of the supreme judicial 
court, and the argument, in writing, by the party filing such 
exceptions, shall be sent to the chief justice within ten days 
after such exceptions are allowed, and a copy thereof shall be 
served on the opposing party or his attorney, who shall in 
like manner forward his argument in reply within ten days 
after such service, and said exceptions may \>e considered 
and decided by the justice of said court as soon as may be, 
and the decision shall be certified to the clerk of the said 
court in the county where the case is pending. In case argu
ments by either party shall not be furnished within the time 
prescribed herein, the case shall be determined without the 
argument of such party, unless the judge allowing the ex
ceptions enlarges the time, which additional time shall in no 
case exceed ten days. Such clerk shall, without delay, 
certify all final decisions to the register of the court from 
which the appeal was originally taken. Upon application of 
either party such justice may direct the framing of issues of 
fact to be tried by the jury at the term to which such appeal 
is taken. vVhen an appeal is taken as provided by this 
section, notice thereof shall be given to the register to be 
entered with the record of proceedings within five days after 
the rendition of the decision or judgment appealed from. 
But if the appellant, in writing, waives his appeal before the 
entry thereof, or fails to enter the same on the first day of 
the term to which such appeal is taken, proceedings may be 
had in the court of insolvency as if no appeal had been taken. 
The prevailing party shall recover the costs of appeal as in 
other cases, and execution may issue therefor from the court 
of insolvency. 

SECT. 11. The supreme judicial court shall have full 
equity jurisdiction in all matters arising under this act; the 
powers herein granted may be exercised by said court or any 
justice thereof in term time or vacation, and upon the request 
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of either party the justice before whom n finnl hearing in any 
proceeding in equity slmll be had, shall certify to the full 
court for deciding questions of law involved ill such pl'oceed
ings, to be hcnrd and determined in the nlHl1nel' provided in 
section ten of this act. 

SECT. 12. In this ltet the words assignee, cl'editor and 
debtor shall include the plural also; the wOl'd messenger 
shall include his assistnnts; and the word sheriff slutH inclnde 
deputy sheriff. 

SECT. 13. Any inhahitant of this state, owing debts con
trnctecl while such inhabitant, may apply by petition to the 
judge for the county within which he resides, setting forth 
his inability to pay all his debts, and his willingness to assign 
nll his estate and effects not exempt by law from attachment 
and seizure upon execution, for the benefit of his c],edito],s, 
and praying that snch proceedings may be had ill the premises 
.as are provided in this act. 

SECT. 14. If it appears to the satisfaction of the judge 
that the debts due frolll the applicant alllount to not less than 
three hundred donal'S, he shall forthwith issue a warrant 
under his hand, to the sheriff of the county or either of his 
deputies, directing him forthwith as messenger to take pos
session of all the estate, real and personal, of the debtor, 
except such as lllay be by law exempt f['OIU attachment, and 
of all his deeds, books of account and pnpers, and keep the 
same safely until the election 01' appointment of an assignee; 
to publish notice in such newspapers as the warrant specifics, 
and give such other notice as the judge Sh801i direct, to all 
creditors upon the schedule fUl'llished him by the debtor, 
which notice shall state: 

Fi?"st. That a Yml'l'ant has issued against the estate of the 
debtor. 

Second. That the payment of any debt.s, the delivery llnd 
trallsfer of any property by him, are forbidden by law. 

Tlli?'d. That a meeting' of the creditors of the debtor, to 
proye their debts ancl choose one 01' more nstdgnees of his 
estate, will be held at a court of insolvency to be holden at It 

time and place designated in the warrant, not less than ten 
nor more than thirty days after the issuing of the same. 

SECT. 15. vYhen two or more creditors of' a debtor .shaH 
make application uuder oath, by petition by them signed, to 

10 

73 
CHAP. 74. 

Application of 
terms. 

Debtol' may peti
tion fOl' IJl'uceed~ 
ings. 

If (lebts amount 
to three hUllfli'ed 
dollars, judge 
Sh:lll issu~ Will'· 
rallt. 

Sheri;]' tl1 ad. as 
messenger. 

Notice, how 
p:i \'cn, and what 
it shull state. 

Ol'editors may 
petitiuu rIll' pro
ceedin;,;s. 
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Notice to be 
gi\'~D debtor. 

Meflsenger to 
take possession of 
property of 
debtor. 

-returned, it 
warrant is 
revoked. 

Upon demand, 
debtor to deliver 
property to 
mesaeuger. 

-sball furnish 
schedule of 
creuitors. 

-statement of 
seem'ities. 

-description of 
real estate. 

Judge may order 
Bale of proper~y. 

INSOLVENT LAWS. 

the judge of the county within which the debtor resides, 
setting forth that they believe their aggregate debts provable 
nnder this act amount to more than one-fourth part of the 
debts provable against such debtor, and that they further 
believe and have reason to believe that said debtor is insol
vent, and that it is for the best interests of all the creditors 
that the assets of sneh debtor should be divided as provided 
by this act, and it shall be satisfactorily made to appeal' to 
the jmlge that the a11egations contained in such application 
are true, and that sueh debtor is insolvent, it shall be the 
duty of the judge to issue his warrant and eause sueh other 
proceedings to he had as are provided in section fourteen of 
this act. Upon the issuing of snch warrant the register shall 
cause an attested copy of snch application and warrant to be 
served upon the debtor, or such other notice as the judge 
may order to be given, who thereupon may appear, and upon 
his request a hearing shall be had upon such applicati.on by 
the judge, who may thereupon revoke such warrant, unless 
such allegations are proved. 

SECT. 16. vYhen the warrant is issued as provided by 
this act, the messenger shall proceed forthwith and demand 
and receive from the de Mol' and other persons aU the estate 
of the debtor, with all deeds, books of accounts and papers 
relating thereto. In case such warrant is revoked, such 
estate, deeds, books and papers shall be returned to the 
debtor or his legal representatives. 

SECT. 17. Upon demand made by the messenger, the 
debtor shall forthwith deliver to him all hi.s estate, all deeds, 
books of accounts and papers, and shall also fmnish him 
within five days a full schedule of all creditors, with their 
places of residence and the sum due to each so far as the 
same shall be known to the debtor, together with the con
sideration of the indebtedness, and a statement of any 
existing mortgage, pledge, 01' other collateral security given 
to secure the same, and a full list of all his assets, with a 
brief description of all real estate 01' interest in real estate 
which he may own, and the place where the same is situated. 

SECT. 18. Upon the application, in writing, of any party 
interested, the judge may order the messenger to sell, after 
due public notice and notice to the debtor, for cash, in such 
manner as he may direct, any part of the debtor's estate, 
and collect and receive debts due such insolvent; and such 
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messenger shall keep a correct account of the names of the CHAP. 74. 
purchasers, the articles sold, and the prices received therefor, 
and of all debts collected by him. 

SECT. 19. Upon the election of au assignee, the messenger ~Ipssenger to 
deli vel' vroperty 

shall deliver to him all the property held by him, and cash to assignee, 

for goods sold by him, and received by him from the collec-
tion of debts, together with an account of the same, and shall 
return to the register his warrant, with a record of aU his -return wnrrant, 

doings thereon. 
SECT. 20. If the debtor dies after issuing of the warrant, Death of deb to I' 

not to affect 
the proceedings shall be continned and concluded in like proceedings, 

manner, and with like validity and effect as if he had lived. 
The judge of probate may make an allowance to the widow 
01' minor children of the deceased out of such estate, as is 
now provided by law. 

Judge may make 
allowance to 
widow or minot' 
children. 

SECT. 21. 'When a creditor has a mortbO'ao'e or IJledo'e of Crellitor secured, 
o 0 cannot vote for 

real or personal estate of the debtor, he umlllot vote for assignee, 

assignee, except upon unsecured claims, unless he shall file 
with the register a discharge of his security, and shall prove 
his claim against the estate aR an unsecured debt. 

SECT. 22. No debt shall be proved 01' allowed unless the 
creditor 01' his authorized attorney makes oath in substance 
as follows: 

I, do swear that of 
by or against whom proceedings in insolvency have been 
instituted, was and still is justly and truly indebted to me in 
the sum of , that the consideration for said 
indebtedness was and is , that the credit to be 
given upon said claim is , that the only security 
I hold upon said claim IS , and that I have 
not, nor has any other person for me to my knowledge or 
belief, received any other security 01' satisfaution whatever; 
and I do further swear that said claim was not procurcd by 
me for the purpose of infhtcncing the proceedings iiI this 
case; and I do further swear tluLt I have not, nor has any 
other person to my knowledge or belief, directly or indirectly 
entered into any bargain, expressed or implied, whcreby I 
am to receive any exclusive benefit hereafter, 01' whereby my 
vote for assignee, or my assent to the debtor's discharge is 
or shall be in any way affected or controlled. 

Such proof may be made, and such oath may be taken 
before the register of any court of insolvency, or at the 

C,'editor shall 
make oath. 

-form. 

Before whom, 
proof made llnd 
oath taken. 
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Intcl'c.~tecl pel'son 
m!\y tile objection 
to nllmntnce of 
claim. 

-proceedings. 

-notice. 

If cl~imant fnils 
to appeal'. claim 
may be rejecteu. 

Time for proving 
claim. 

Secll"cd cl'euitors, 
how considered. 

INSOLVENT LAWS. 

creditor's own expense may be proved in like manner before 
any justice of the peace or notary public, and such register, 
jnstice of the peace or notary public, shall forward such 
demand and proof to the register of the court of insolvency 
where the procecdings in insolvency are pending. Such oath 
or tdfidavit shall be taken as prima facie evidence of the facts 
therein stated. The assignee, or any other person interested, 
may at any timc before final dividend, file objections in 
writing to the allowance of such claim, and therenpon the 
judge may upon such notice as he shnll direct to the claimant 

or his attorney, order a hearing upon the same, and there
upon may admit the claim to be proved, or may disallow the 
same, il~ whole or in part, and at snch hearing the judge may 
require the examination under oath of the claimant or other 
persons, touching said claims, and all matters connected 
therewith; whenever the party to be so examined shall not 
reside in the county where sllch heariug is to be had, such 
examination may be had before the judge or register of the 
court of insolvency of the county where the witness to be 
examined resides, and such examination shall be taken upon 
oral or written interrogatories, as the ca~e may be. The 
notice to be given to the person to be examined shall be at 
least one day for every twenty miles travel of the witness to 
the place of examination. If the claimant or person making 
the original proof of debt, after due notice, shall, without 
good causc, neglect 01' refuse to appear and submit to such 
examination, the judge may reject such claim without further 
heuring thereon, and witnesses shall be entitled to the usual 
fees as now allowcd by law before the probate comts. 

SECT. 23. Any creditor may prove his claim at any time 
before the final meeting. 

SECT. 24. For the purpose of making the application 
provided by section fifty-eight, of effecting the composition 
provided by said section fifty-eight, and of proving claims 
against an estate of any insolvent under this act, a creditor, 
who holds security, shall be considered a creditor only for 
the amount of his debt ahove the value of his seeurity. 

Fi1'St. In case of such application, such value shall be 
made to appear, in the first instance, by the creditor, to the 
satisfaction of the judge, and be formally determined by him 
upon the hearing upon said application, if any shall be had. 
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Second. In case of composition, such value shall be CHAP.~ 

determined by the judge, upon application of either the 
creditor 01' debtor. 

Third. In case of proof of claims, such value may be 
dctermined by agreement between the creditor and assignee, 
01' by the judge, upon application of either the creditor or 
assiguee, either by an adjudication thereof, or by decreeiug a 
sale of snch security, in such manner and upon such notice 
as he may order. 

SECT. 25. The judge may postpone the proof of any debt 
until after an assignce is elected or appoill,ted. 

SECT. 2G. A person who has accepted any preference, 

Proof of debt may 
bo postponed. 

Property nc· 
cepted uudtr 

knowing the dcbtor was insolvent 01' in contemplation of ~~~;,~~e~e~~Jo be 

insolvency, shall not prove the debt on which the preference 
was given, nor receive any dividend thereon until he shall 
surrender to the assignee all property, money, benent or 
advantage received by him under such preference. 

SECT. 27. Any creditor may act at an meetings by his Creditor moyaot 
by attorney. 

authorized attorney, the same as though personally present. 
SECT. 28. The creditors shall, at the nrst meetinll, in the Assignees, how 

Ll chosen. 
presence of the judge, choose one or more assignees of the 
estate of the debtor; such choice shall be made by three 01' 

more in number of the unl:lecured creditors present at the 
meeting, in person or by attorney, whose debts amount 
collectively to one-half in amount of the debts proved; and 
such election shall be subject to the approval of the judge, 
who may appoint additional assignees, or order a new 
election. If no choice is made by the creditors at baid 
meeting, the judge shall appoint one or more assignees, 
and the judge may at any time, for good cause shown, 
remove any assignee and nppoint another in his place. 

-may be ap
pointed and 
remoyed. 

SECT. 29. Upon the application, in writing, of one or· Assignee may ba 
requireu to give 

more creditors, representing one-fourth part of the amount boud. 

of debts proved, the judge shall require the assignee to give 
a bond for the faithful performance of his duties, in such sum 
as he shall direct, and with such sureties as he shall approve. 

SECT. 30. Thc judge shall, by an instrument under his 
hand, assign and convey to the assignee all the estate, real 
and personal, of the debtor, except such as is by law exempt 
from attachment and seizure on execution, together with all 
deeds, books of account, and papers relating thereto, which 
assignment shall be executed forthwith in the registry of 

Judge shall 
assign and convey 
property to 
assignee. 
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Assignee to give 
notice of election. 

Attachments 
wade within four 
months, dissolved 

Money paid by 
debtor upon writ, 
judgment 01' 
execution, within 
two months, may 
be recovered in 
certain cases. 

Assignee mny 
prosecute to final 
judgment, snit 
commenced by 
creditor, within 
foul' months prior 
to commencement 
of proceedings. 

-proceedings. 

INSOLVENT LAWS. 

deeds for the county where such proceec1ings in insolvency 
are penc1ing, and in the registry of c1eec1s in each county in 
which there may be real estate of the c1ebtor, and such 
assignee shall give such public notice of his election or 
appointment as the judge may order; such assignment shall 
relate back to the commencement of proceedings in insol
vency, and by operation of law shall vest the title to all the 
property and estate of the debtor not exempt by law from 
attachment and seizure on execution, in the assignee, although 
the same is then attached on mesne process as the property 
of the debtor, and such assignment shall dissolve any such 
attachment made within four months next preceding the 
commencement of proceedings in insolvency. Such assignee 
may sue for anc1 recover by an action at law, or by a bill in 
equity, any sums of money paid by the debtor to any creditor 
upon any writ, judgment 01' execution, when such payment 
is made within two months prior to the commencement of the 
proceedings in insolvency, and is received by the creditor as 
a preference, in violation of the provisions of this act, and 
the creditor knows at the time such payments are made that 
the debtor making the same is insolvent. 

SECT. 31. vYhenevel' any creditor of a debtor, by or 
against whom proceedings in insolvency shall be commenced, 
shall at any time within foUl' months prior to the commence
ment of such proceedings, commence against such debtor any 
suit at law 01' in equity, for the recovery of any debt or claim 
against snch debtor, and upon €uch suit the goods, effects or 
estate of the debtor shall be seized or attached, the assignee 
of such debtor, when chosen or appointed, may be admitted 
to prosecute such suit to final judgment or decree, and may 
in his own name levy upon or sell the property, effects 01' 

estate so attached, in the same manner as the creditor might 
have done had no proceedings in insolvency been commenced; 
and such attachment and the proceeds of the property so 
attached shall be held for the benefit of the estate of such in
solvent, and when such attachment is made in good. faith, the 
creditor shall be paid out of the estate the costs and expenses 
arising from snch suit and attachment, and the safe keeping 
01' sale of the property so seized and attached, and the ex
penses of any levy made upon the same, incurred prior to 
the appearance of such assignee in such suit, and such 
creditor shall be allowed to prove his debt or claim upon 
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which such suit is brought, in the same mauner as if a suit CHAP. 74. 
had not becn commenced. In case the assignee shall elect 
not to appear and prosecute such suit, if it shall appeal' to 
the court that it was commenced in good faith for the benefit 
of all the creditors, he shall order the said costs, and 
expenses incurred prior to the assignment of the estate to 
the ussignee, to be paid out of the estate. 

SECT. 32. The assignee shall sell and dispose of all the Disposal of 
~ pl'opel'ty. 

property and estate coming to his hands, and upon petition 
the judge may make such order concerning the sale or dispo
sition of the insolvent estate as he muy deem propel', and any 
assignee shall have power to maintain in his own name all 
suits at law and in equity, for the recovery and preservation 
of the insolvent estate, and for the recovery of all dues and 
claims belonging thereto, whether the same arose prior to 
the commencement of proceedings in insolvency, or arise 
under the provisions of this act, and shall be admitted to 
prosecute and defend all snits relating to said estate, and 
may with the consent of the judge settle any demand or 
controversy by compromise or arbitration, and sell and 
assign all uncollected or disputed claims, and the purchaser 
may commence or prosecute a suit thereon in his own name, 
and the assignee shall not be liable for any costs thereon. 

SECT. 33. VVhenever upon petition of the assignee it Sale of property 
In dispute. 

appears that the title to any portion of the estate which has 
come to his possession is in dispute, the judge may, after 
such notice to the claimant, his agent, or attorney, as the 
judge shall deem reasonable, order the sale thereof in such 
manner as the judge shall direct, and the assignee shall hold 
the funds received therefor in place of the estate so sold, and 
the proceeds of the sale shall be considered the measure of 
the value of the property in any suit between the parties in 
any court. But this provision shall not prevent the recovery 
of the property from the possession of the assignee by an 
action of replevin commenced at any time before the judge 
orders the sale. 

SECT. 34. The assignee shall deposit in his name, as 
assignee, in such bank as the judge shall approve, all money 
coming to his hands belonging to the insolvent estate, and 
shall account for all interest received thereon. 

Assignee to de
posit money and 
account for 
iDlereat thereon. 

SECT. 35. Whenever an assignee shall receive fl'om the Dividends, when 
declared and 

estate assets available to pay a dividend equal to twenty-five paid. 
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CHAP. 74. pel' cent. of the debts proyed, exclusive of expenses, he shall 
declare and pay such dividend, aud reuder an account thereof 

Contingent to the judv:e. In oJl cases of conting'ent 01' disputed claims 
claims. LJ ........ 

CIallns to be paid 
In full. 

-order. 

Assignee may 
resign. 

~'-YncB.ncieo, how 
IUled. 

the assignee may reserve au amouut equal to the dividend 
which would be due upon such claim if finally allowed, unless 
otherwise ordered by the judge; jf such disputed or contin
gent claim shall be finally allowed, snch reserved amount 
shall be paid to the owner of such claim, othel'wise it shall be 
accounted for when the final distribution of' the estate is 
made. And for each twenty-five pel' cent. of assets received 
fi like dividend shall be made. A final dividend shall be 
made at such time as the jndge shall direct, and when the 
same is made, the assignee shall exhibit an account of the 
full settlement and disposition of the estate coming to his 
hands, and of the fees and expcnses arising therefrom, which 
shall be examined by the j ndge, and if found correct, shnll 
be by, him approved, aud thereupon the assignee shall be 
disebarged from his trust. 

SECT. 36. In making a dividend under the preceding 
section, the following claims shall first be paid in full in 
their order. 

Fi1'St. The fees, costs and e.1-..1Jenses of snits and pro
ceedings in insolvency nnder this act. 

,second. All debts and tuxes due to the state and the 
United States. 

Tld1'cZ. vVages due to any operative, clerk, 01' house 
servant, to Ull amonnt not exeeeding fifty dollars, for labor 
performed within six months next precediug the issuing of 
the warrant. 

SECT. 37. An assignee may, with the consent of the 
judge, resign his trust and be di8charged therefrom, and from 
allY personal liability, providcd he has acted in good faith. 
Vacancies, caused by death or otherwise, in the office of 
assignee, may be filled by appointmcnt of the judge, or, at 
his discretion, by un election at a meeting called for the pur
pose, by such notice to all known creditors, as the judge 
shall clireet; and such ussignee shall receive a certificate of 
his election 01' appointment, uncleI' the hand of the judge, 
find shall give such notice thereof as the judge shall direct, 
and he shall succeed to all the rights of property, powcrs 
and duties of the assignee in whose place he is so elected or 
appointed. 
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ing of his certificate, upon reasonahle notice, atteud and 
suhmit to an examination, on oath, hefore the judge or some 
person appointed hy him to take snch examination, upon all 
matters relating to his insolvency, and upon application of 
any party interested, the judge may in like manner order the 
examination of any other person upon any matters concerning 
the insolvent estate, which examination shall be reduced to 
writillg, and signed by the person examined, and placed 
upon the files of the court. 

SECT. 39. The judge shall appoint a second meeting of 
the creditors, to be held at such place as he may designate, 
not more than three months after the date of the warrant, the 
dehtor may then amend and correct his schedule of creditors, 
and shall take and subscribe un oath before the judge in 
substance as follows: 

Dehtor shall 
submit to exam .. 
ination before 
certificate is 
granted. 

Second meeting 
of creditors. 

I, do swear that the account of my creditors Debtor's oath. 

coutained in the schedule made and signed by me is true, 
according to my best knowledge and belief; and I do further 
swcar that I have delivered to the messenger, all 
my estate except such as was by law exempt from attachment 
and seizure on execution, and all my books of accounts, and 
papers relating to said estate that were within my possession 
or power when the same were demanded of me by the 
messenger; that I have delivered to my assignee all such of 
my estate, books and papers as have sillce come to my 
possession, and will deliver any other estate, books, and 

. papers which ought to be assigned and delivered to my 
assignee which shall come to my possession or knowledge; 
and I do further swear that there is not any part of my 
estate or effects made over, concealed or disposed of in any 
manner for the future benefit of myself, my family, or any 
other individual, or in order to defraud my creditors. 

SECT. 40. At any time after the expiration of four months 
from the time of issuing the warrant, the debtor may apply 
in writing to the judge for a discharge from his debts. The 
judge shall order notice to be given to the creditors by mail 
or otherwise, to appear on a day appointed for that purpose, 
and show cause why a discharge should not be granted to the 
debtor. Any creditor opposing the discharge may file a 
specification in writing of the grounds of his opposition, and 
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a hearing shall be had thereon at such time as the judge 
appoints. 

SECT. 41. A discharge shall not be grauted to a debtor a 
second time insolvent, unless the assent in writing of a 
majority in number and in value of his known creditors shall 
first be filed in the case, to be verified by proof satisfactory 
to the judge. And a discharge shall not be granted to a 
debtor a third time insolvent, unless the assent in writing of 
three-fourths of all his creditors in number and in value shall 
first be filed in the case, to be verified in like manner. 

SECT. 42. A discharge shall not be granted, or if granted 
be valid, i~' the debtor has sworn falsely, or if he has con
cealed any property, books or papers relating to his estate 
and business, or if having reasonable cause to believe himself 
insolvent, or being in contemplation of insolvency he has 
within fOllr months of the issuing of the warrant paid or 
.secured, direetly or indirectly, in whole or in part, any 
borrowed nl0~ley or pre-existing debt, 01' any liability of his 
or for hjm, 0.1' if he has caused his effects to be atta.ched, 01' if 
he has destr,oyed, altered, mutilated or falsified any of' his 
books, document,'l, papers, writings 01' secllrities, 01' has 
)nade or been privy to tbe making of' any false or fraudulent 
entry in any book of account 01' other documcnt, with intent 
to defraud his creditors, or to give a preference contrary to 
the provisions of this act, 01' has removed, 01' allowed to be 
removed, allY property with a like intent, 01' has made any 
fraudulent payment, gift, transfer, conveyance 01' assignment 
of any part of' his propcrty, 01' if having know ledge that any 
person has proved a false debt against his estate he has not 
disclosed the same to the assignee within thirty days after 
such knowledge, 01' if being a merchant 01' trader he has not 
since the passage of this bill kept a cash book and other 
propel' books of account. And the discharge shall be null 
and void if the debtor 01' any person in his behalf shall have 
procured the asscnt of any creditor thereto by any pecuniary 
consideration or promise of future preference. 

SECT. 43. No debt created by the fraud 01' embezzlement 
of the insolvent, 01' by his defalcation as a public officer, or 
while acting in any fiduciary chal'aeter, or when the demand 
arises from the purchase of goods, wares or merchandise, 
obtained on credit when the debtor had reasonable cause to 
believe that he would not be able to pay for the same, shall 



INSOLVENT LAWS. 

be discharged by proceedings in insolvency under this act, 
but such debt may be proved and the dividend thereon shall 
be a payment on account of such debt. 

SECT. 44. No discharge shall release, discharge or affect 
any person liable for the same debt for or with the insolvent, 
either as partner, joint contractor, indorser, surety or other
wise. 

SECT. 45. A discharge in insolvency duly granted shall, 
subject to the limitations in and by the two preceding 
sections, within this state, rclease the insolvent from all 
dehts, claims, liabilities and demands, which were or might 
have been found against his estate in insolvency; it may he 
pleaded by a simple averment that on the day of its date such 
discharge was granted to the insolvent, setting forth a copy 
of such discharge, which shall operate as a full and complcte 
bar to all suits brought on any snch dcbts, claims, or liahilities 
as were or might have been proved as aforesaid; the certifi
cate shall be conclusive evidence hl favor of such insolvent, 
of thc fact and regularity of such discharge. 

SECT. 46 . No claim purchased after the warrant in insol
vency has issued, shall be set ofi' against a claim duc the 
estate prior to such purchase. 

SECT. 47. No creditor shall commence or maintain any 
suit against the insolvent debtor, upon any claim or demand 
which he has proved against such debtor in insolvency, until 
after a discharge has been refused such debtor, provided such 
debtor shall proceed with reasonable diligence to obtain such 
discharge, and no debtor against whom a warrant in insol
vency has been issued shall be liable to arrest on mesne 
process or execution, where thc claim was provable in insol
vency during the pendency of the insolvcncy proceedings, 
unless the same shall be unreasonably protracted by the fault 
or neglect of such debtor. 

SECT. 48. If any person being insolvent or in contcm
plation of insolvency within foul' months before the issuing 
of the warmnt, with a view to give a prefcrence to any 
creditor or person having a claim against him, or who is 
under any liability for him, procures or sufi'ers any part of 
his property to be attached, seqnestered or seized on exe
cution, or makes any paymcnt, pledge, assignment, transfer 
or conveyance of any part of his property, either directly or 
indirectly, absolutely or conditionally, the person receiving 
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CHAP. 74. sllch payment, pledge, assignment, transfer or conveyance, 
or to be benefited thereby, or by such attachment, having 
reasonable cause to believe such person is insolvent or in 
contemplation of insolvency, and that such payment, pledge, 
assignment or conveyance is made in fraud of the laws 
relating to insolvency, the same shall be void, and the 
assignee may recover the property or the value of it from 
the person so receiving it or so to be bencfited, and if such 
sale, assignment, transfer or conveyance is not made in the 
uSllal and ordinary course of lmsinoss of the debtor, that fact 
shall be prima facie evi.dence that such sale, assignment, 
transfer or conveyance was intended as snch preference, in 

Lonns of actual 
value secnl'ed in 
go 011 faith, llot 
iovulidated. 

Allowance to 
debtor. 

Penalty for dis
posol of property 
to defraud credi
tors. 

Penalty for aiding 
to defraud credi
tors. 

violntjon of the provisions of this act; but nothing in this 
section or act shall be construed to invalidate any loan of 
actual value or the seclll'ity therefor made in good faith, upon 
a security taken in good faith on the occasion of making such 
loan. 

SECT. 49. The debtor shall be allowed out of his estate 
for his services, attendance, and for the necessary support of 
himself nnd his family, such sum not exceeding one dollar 
pel' day for himself, nnd three dollars per week for each 
member of his family, and for snch time not exceeding three 
months, as the judge mny order. 

SECT. 50. If a debtor, after notice of the filing of a 
petition by or against him, sells, removes, secretes or con
ceals any property, money or effects belonging' to his estate, 
or any books, papers, documents or writings relating thereto, 
or in any manner whatever disposes of any part of his estate, 
with a viow to defraud his creditors, or to prevent the same 
from coming to the hands of his assignee, except such as may 
reasonably be expended for the support of himself and family, 
not exceedillg the amount specified in section forty-nine, he 
shall,. upon conviction thereof, be punished by illlIJris:H1l11ent 
in the county jail not more than one year, or by fine of not 
more than five hundred dollars. 

SECT. 51. If any person knowingly and wilfully aids the 
debtor after the itisuing of a warraut against him under this 
act, in concealing any property, book::; or papers relating to 
or belonging to such debtor's estate, with the intent to pre
yont the same coming to the hands of the assigllee of such 
debtor, or to defraud the credi tors of such debtor, or shall 
by himself, his agent or attorney, make any fraudulent 
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purchase 01' fraudulent agreement to purchase of the messen
ger 01' assignee having the possession of the debtor's estate, 
any of the property or estate of such debtor, at a less price 
than its fair market Yalue, he shall, upon conviction thereof, 
be punished by imprisonment in the county jail not more 
than one year, 01' by fine of not more than fiye hundred 
dollars. 

SECT. 52. If any messenger 01' assignee haying possession 
of the debtor's estate under a warrant, as proyided by this 
act, shall knowingly and wilfully suffer any of the property 
belonging to such estate to be destroyed or wasted, or shall 
fraudulently sell or cause to be sold or disposed of, any of 
the property belonging to the estate of the debtor at less 
than its fair market Yalue, he shall, upon conviction thereof, 
be punished by imprisonment in the county jail not more 
than one year, or by fine of not more than fiye hundred 
dollars. 

PARTNERSHIP. 

SECT. 53. The proyisions of this act shall apply to all 
cases where two or more persons are doing business within 
this state as partners, and where either of such persons reside 
in this state, and in such cases the notice required by this 
act shall be giyen to all the known partners residing within 
the state. Either partner may file his petition as herein pro
yided, which shall contain the ayerment that the partnership 
of which he is a member is insolYent, and nnable to pay its 
debts, and that it is for the best interest of such partnership 
and its creditors that its property and estate should be dis
tributed accorcling to the proyisions of this act, but no 
warrant shall issue until such notice as the judge directs shall 
be giYen to the remaining partners, and upon hearing, it 
shall appear to the satisfaction of the judge that the alle
gations contained in the petition are true. The schedule 
required by this act shall contain the names of all creditors 
of the firm, and the residences of the same, so far as they 
shall be known, the amount due to each with the con
sideration thereof, and a statement of any existing mortgage, 
pledge, or other collateral security giyen to secure the same, 
and also a like list of the creditors ot' each individual member 
of the firm. Upon issuing the warrant, all the property and 
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each individual partner, cxcept such as may be by law exempt 
from attachment, shall come into thc hands and possession of 
the messenger, shall be returned to the assignce, and other
wise diRposed of as hereinbefore provided, and all creditors 
of the partncrship, and the separate creditors of each partner 
may prove their debts in the manner provided by this act. 

SECT. 54. The assignee shall be chosen by the creditors 
of the partnership, and shall also be assignce of the estate of 
each separate member of such partnership, and shall keep 
separate accounts of the funds of the estate of the partnership 
and of the estate of each member thereof, and after deducting 
out of the whole amount received by him the total expenses 
andclisbursements, the net proceeds of the partncrship prop
erty shall be appropriated to pay the creditors of such 
partnership; and the net proceeds of the separate estate of 
each partner shall be appropriated to pay his separate 
creditors. If there is any balance of the separate estate of 
a partner after the payment of his separate debts, it shall be 
added to the a vails of the partnership property, so ft11' as 
necessary for the payment of the partnership debts. If there 
is a balance of the partnership assets remaining after the 
payment of the partnership debts, it shall be dividcd among 
the separate estates of the several pai-tners, according to their 
respective rights and interests therein, as it would have been 
had the partnership been dissolved without insolvency, and 
the sum so appropriated to the separate estate of each partner 
shall be applied to the payment of his separate debts, and in 
case anything remains it shall be divided among the several 
partners, according to their respective interests. 

SECT. 55. The certificate of discharge shall be granted or 
refused to each partner as it would or ought to be if the pro
ceedings had been against him alone. In all othcr rcspects 
the proceedings against partners shall be conducted in the 
same manner as against a single person. 

SECT. 56. In all proceedings against partners, each shall 
be entitled to the same allowance as that provided in section 
forty-nine of this act, to continue for such time as the judge 
may direct, not exceeding two months. 

SECT. 57. The provisions of this act shall apply to all 
corporations created by the authority of the laws of this 
state, carrying on mannfacturing, trading, mining, building, 
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rations engaged in a business involving public duties and Exceptions. 

obligntions, among which are railronds, banks, corporations 
engaged in supplying cities and towns with gas or water, and 
other cOl'porations of like character; and upon the petition 
of any officer duly authorized by a legal vote of such C01'pO~ Proceedings, 

ration, passed at a legal meeting called for that purpose, or 
upon n petition of any creditor or creditors of snch C01'pO-
ration, made and presented as in this act is provided in the 
case of an individual debtor, and upon such notice as the 
judge shall order, a hearing shall be had upon such petition, 
and if it shall appeal' that such corporation is insolvent, Hnd 
that such faets exist as would authorize the judge to issue a 
warrant against th~ estate of an individual debtor, such 
corporation shall be adjudged to be insolvent, and a warrant 
shall issue against its property and effects as hereinbefore 
providod; and all the provisions of this aot relating to pro
oeedings subsequent to the issuing of a warrant against the 
estato of un individual debtor, shall apply to said corporation 
and the disposition of its effects and estate, but no discharge 
shall be granted to such oorporation, and nothing in this act 
shRll affeot thc liability of any stockholder in snch C01'pO
ration as is now provided by law. 

SECT. 58. In all cases of insolvency where the debtor or 
debtors' liability exceeds the sum of three hunch'ed dollars, if 
the debtor at the first meeting of the creditors shall. produce 
an affidavit by him or them signed and SWOl'l1 to before the 
judge or register of the court of insolvency, of the tenor 
following: 

I, of in the county of do solemnly 
swear that I have not removed, concealed or secreted uny 
money, papers, securities, effects, 01' property, real or 
personal, with the intent, purpose or expectation of re-
ceiving, directly or indirectly, any benefit or advantage to 
myself, and that I have not changed 01' falsified any of my 
books of account, deeds or papers relating to my estate, and 
that I have not sold, pledged, conveyed or transferred any of 
my propcrty or estate in anticipation of insolvency, or made 
any conveyance, mortgage, pledge, transfer or payment to 
any creditor, or caused or procured any attachment of my 
property for the purpose of preferring any of my creditors; 
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and that I have not, directly or indirectly, given any creditor 
or other person any compensation or promise of reward, 
except reasonable counsel fees for services or influeilce in 
effecting a compromise with my creditors, and that my assets 
and liabilities are correctly stated in the schedule hereunto 
annexed and signed by me. 

And at the same time shall also produce an agreement 
signed by a majority in number of his creditors, whose debts 
shall each exceed the sum of fifty dollars, and by creditors 
holding three-fourths of all his indebtedness, m the form 
following: 

vVe, the undersigned, creditors of of 
in the county of , do hereby agree to accept 
per cent. of our actual net claims against him, the amounts 
of which are correctly stated against our respective names, in 
full discharge of the same. And we further agree that we 
have not, directly or indirectly, recei ved any compensation 
or promise of future payment beyond the per cent. herein 
named. 

And if the judge shall be satisfied that snch agreement is 
signed by said proportion of the creditors of such debtor, and 
that such debtor has either paid or secured the percentage 
named in such agreement and according to the terms thereof, 
he shall give such debtor, under his hand and the seal of the 
court, a full discharge of all his debts and liabilities con
tracted prior to the commencement of the proceedings in 
insolvency, and named in the schedule annexed to said 
affidavit. Such discharge shall not be valid if the signature 
of any creditor has been obtained by frand, or if any material 
statement contained in any such affidavit or schedule is false, 
to the knowledge of the debtor making the same, and any 
creditor may sue for and rec~ver the balance of his claim or 
debt against such debtor. In case the proceedings in insol
vency are by or against a copartnership, the affidavit, agree
ment and certificate shall be varied accordinglY, and shall 
contain both the names of the firm and the names of the 
members thereof. Before such certificate. shall be granted, 
the debtor shall pay all expenses incurred during the pro-

ceedings. 
Any person whose SECT. 59. Any person whose debt or debts do not exceed 
debts do not 
exceed tbreehun- the sum of three hundred dollars, may at any time aSSIgn, 
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county within which he resides, all of his real and personal ~:~e~~l~l~'~;,:::r. 
estate, rights and credits not exempt by law from attachment 
Hnd seizure on execution, together with a schedule of the 
same, signed by sHch debtor, and a list of all his creditors, 
with their places of residence, so far as the same are known _p,'oceeaings, 
to him, and thercupon the register shall, with the approval 
of the judge, appoint the time for a hearing thereon, before 
the judge, or such a person as he may appoint to take such 
examination, and shall give such notice to the creditors, of the 
time Hud place of such hearing as the judge may order, and 
any creditor may appear at such hearing and examine the 
debtor, under onth, concerning his business, property and 
effects, and the disposition of' the same. Such examination 
shall be confined within such limits as the judge shall direct, 
and in no case shall snch examination be extended to any 
matters arising prior to the time of the contracting of the, 
debts owed by such debtor at the time of the examination. 
If it shall appear to the judge, or the person appointed by 
him to take such examination, that the debtor bas assigned, 
conveyed and delivered to the register all bis said real and 
personal estate, rights and credits, and tbat he has disclosed 
to the regist.er the names and places of residence of all 
credit.ors known to him, he shall administer to such debtor 
the following oath: I do swear that t.he account of Form of oalh, 

my creditors cont.ained in the schedule made and signed by 
me is true, according to my best. knowledge and belief; and 
I do further swear that I have deliyered t.o , the 
register of probate, all my estnte, rights and credits, except 
such ns is by law exempt. from attachment aml seizure on 
execut.ion; and I do further swear that there is not any pad 
of my estat.e, rights or credits, made oyer, concealed, or 
disposed of in any manner, for the future benefit of myself, 
my family, or any other individual, or ill order to defraud my 
creditors; unless he shall have discoYel'ed, by such exami-
nation, such facts as shall render it inconsistent for the 
debtor to take snch oath, 01' finds that any of the statements 
made by such debtor upon said examination are not tl'ue. 
'When snch debtor has taken and subscribed said oath, the 
judge shall give him a certificate thereof under his hauel, and 
thereupon he shall be thereafter released and discharged from 
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arrest upon mesne process or execution ar1smg from any 
debt or debts contracted prior to the taking such oath, and 
owing to any creditor named in said schedule. The provis
ions of this section shall also apply to any person who has 
been arrested or committed to jail upon mesne process or 
execution, and such debtor shall be taken by the jailer, or 
officer having him in charge, before the court for the purposes 
specified in this section. After the assignment and convey
ance provided by this section, the register, or some person 
appointed by the judge, shall dispose of said debtor's prop
erty and effects to the best advantage, keeping and rendering 
to the' judge a strict accouut of its disposition, and the net 
proceeds thereof, after reserving such percentage as the judge 
shall decide to be reasonable, to be paid by the register into 
the county treasury, shall be divided pro rata among the 
creditors named in the schedule of said debtor in part satis
faction of their respective debts. The examination herein 
provided for shall be in writing, and shall be signed by the 
debtor and filed in the office of the register, and in case the 
judge shall appoint any person to take such examination he 
may allow him reasonable compensation therefor, to be paid 
out of the debtor's assets if they shall be sufficient, otherwise 
such compensation, 01' such part thereof, as shall remain 
unsatisfied out of the debtor's estate, shall be paid out of the 
county treasury. 

SECT. 60. The fees of all officers, the compensation of 
assignees, and of the judges and registers of probate, uuder 
the provisions of this act, shall be established by the supreme 
judicial court, and shall be paid out of the estates. And in 
all voluntary proceedings under the provisions of this act, 
the fees and costs shall be paid by the petitioners. 

Approved February 21, 1878. 


