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STATEUENT OF FACTS, AND QUESTIONS, 

STATE OF MAINE. 

OOUNCIL OHAMBER, } 
Augusta, February 15, 1855. 

To the Honorable Justices of the Sllpreme Judicial Court: 

THE opinion of the justices of the court is respectfully solicited upon 
certain questions arising out of the following statement of facts:-

The last governor and council, as required by the several acts to 
regulate the election of county officers, counted the votes which had 
been returned f!'Om the county of Sagadahoc for county commissioners 
for said county. Upon comparing and counting said votes, said gov
ernor and council declared William Hutchings, Alfred Cox, and Abel 
C. Dinslow, duly elected to said office, and issued commissions ac
cordingly. At the propel' time for said board to organize, but two of 
them, viz: Hutchings and Cox appeared to claim their places. It 
subsequently appeared that there was no such man in the county as 
Abel O. Dinslow, but there is one whose name is Abel E. Dinslow, 
and for whom, there is good reason to suppose, the voters intended to 
throw their votes instead of Abel C. Dinslow. 

First, Upon the foregoiug statement, is it competent for the present 
governor and council, so fai' to revise the doings of the last governol' 
and council as to receive proof of the elegibility to said office of such 
a man as Abel O. Dinslow? 

Second, If the present governor and council find there is no such 
man as Abel C. Dinslow, but that the voters intended their votes for 
Abel E. Dinslow, is it competent for them to issue a new commission 
to said Abel E. Dinslow? 

Third, If not competent to issue a new commission to Abel E. 
Dinslow upon the supposition aforesaid, is it competent for the present 
governor and council to throw out the votes for Abel C. Dinslow, and 
issue a new commission to such person who is elegible to said office, 
as shall appear to have the highest number of votes? 
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Fourth, In case the second and third questions should be answered 
in the negative, is there a vacancy in said office so as to authorize the 
present Governor to make an appointment thereto? 

ANSON P. MORRILL. 



OPINION OF THE 8, 1. COURT, 

TuE undersigned justices of the supreme judicial court respectfully' 
ptesent their opinion on the facts stated in answer to the questions pro. 
posed to them by the governor in his communication bearing date on 
February 15, 1855. 

By the first section of the act approved on February 22, 1842, it is 
provided that the votes for county commissioners "shall be received, 
sorted, counted, and declared in like manner as the votes for representa
tives; the names of the persons voted for, and the number each person 
had, shall be recorded. by the clerk in the city, town, or plantation books J 
and true copies of said records, attested in the same manner as the returns 
of votes for senators shall be transmitted to the office of secretary of 
state." And by the second section, that the govrenor and council "shall 
open and compare the votes returned as specified in the first section." 

No other duty is thereby confided to the governor and council than to 
" open and compar.e" the copies of the records of the votes given in the 
several cities, towns, and plantations of the county, and so attested and 
transmitted, and from such comparison to ascertain and determine who 
have been elected. 

When this duty has been performed, and the persons thus determined 
to have been elected, have been commissioned, the whole power conferred 
upon the governor and council for this purpose has been exhausted. The 
persons commissioned have become legally entitled to their offices, and 
they cannot be deprived of them by a revision of the former comparison 
and decision, made by the same, or by any subseqrtent governor and 
council. 

If this were not so, county commissioners duly commissioned and qual
ified, might at any time be depriyed of their offices by a new comparison 
and decision, not made as the statute requires within a prescribed time, 
but at any subsequent time during their official term. 

This would not.be in accordance with the letter or spirit of the statute. 
The governor and council are not authorized by the act to receive any 

. other evidence of the number of votes, or of the names of the persons 
voted for, than what is contained in the copies of the records so attested 
and transmitted. 
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If they might enter UPO'n such an investigatiO'n frO'm O'ther evidence, 
they might O'verrule 0'1' disregard the decisiO'ns O'f the O'fficers presiding at 
the electiO'ns, and set aside all their recO'rds as errO'neO'us; and might dO' 
this uPO'n any such testimO'ny as it might please them to' receive and to' 
act UPO'n. 

NO' such authO'rity awears to' have been intended to' be cO'nferred. 
On N O'vember 6, 1845, the gO'vernO'r presented twO' questiO'ns having 

reference to' a cO'nstructiO'n O'f the statute, to' be answered by the justices O'f 
the supreme judicial CO'urt. Their answer to' them was cO'mmunicated in 
an O'piniO'n published in the Maine repO'rts, vO'lume 25, pages 568, 569, 
570, to' which fO'r additiO'nal reasO'nS reference is respectfully made. 

It is nO't perceived that any subsequent legislatiO'n has in this respect 
materially enlarged 0'1' varied the PO'wer 0'1' duty O'f the gO'vernO'r and 
cO'unciL While by the act apprO'ved O'n February 22, 1844, they are 
authO'rized to' fill any vacant O'ffice O'f a cO'unty cO'mmissiO'ner, whether it 
happens "by death, resignatiO'n, 0'1' O'therwise." 

The undersigned, therefO're, answer the first, BecO'nd and third questiO'ns 
in the negative J and the fO'urth questiO'n in the affirmative. 

ETHER SHEPLEY, 
JOH~ S. TENNEY, 
J. W. HATHAWAY, 
JOSEPH ROW ARD, 
RICHARD D. RICE, 
JOHN APPLETON, 
JONAS CUTTING. 


