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ly or hastily—to bear and forbearifor the sake of ‘the peace of the
nation .and.the quiet of our borders.. But we have aduty to-pei-
folm to.ourselves and oOur-constituents,’-who:have enfrusted: the
rights and honor of Maine to our keeping: : Relying upon your
patriotism, and intelligence, and - .caution; L. place: ‘these docus
ments. before you, and ask‘yotir/actioh upon them, in the confis
dent hope, that the rights and:the territory secured to usiby: our
fathers,.in the ﬁeld and the cabmet, w1ll not be 1mpa1red or: sur-

g e _EDWARD KENT
COUNCIL CHAMBER, . 5
o March 14¢th, 1838. . TR

The undermgned her Butannlc Magesty s anoy Ttr
nary and Minister Plenipotentiary, is directed’ by his'Gto em»)
fent to make the following observations to' Mr. Forsyth, Séév
retaly of State of the United States, with reference to
points’connected with the question of the Nmtheastern Boun-
dary, which'question forms the subJect ‘of ‘the accompanymg
note ‘whicli’ the undersigned has the Honor thls day, 10} addless
1o Mr: Forsyth, -

The' British Government, with a view to’ plevall upén that
of the United States to come to an Upderstﬁndmg wgth Gleat
Britain upon the river question, had . stated, ‘that the ng of
the: Netherlands, in his award, had decided ‘that question ac-
coiding to the British interpretation of - ity and ‘had’ expressed
his opinion ‘that the rivers which fallinto the Bay of Fundy aré
not to be: considered as Atlantic nvers, for the purposes of the
treaty.

Mr. Forsyth however, in hlS note to Su ChmlesR Vaughan,’
of’:the 28th:"of ~April, 1835, controverts ‘this' assertion,” and
maintains: that the King of the‘Netherlands did not, in his awérd;'
express such an opinion, and - Mr. Forsyth quotes- a pas’sagei
from: the award, in support of this proposition. - #

But it appears to her Majesty’s Government that Ml' F01 k
syth: has not correctly perceived the meaning of the passage
which he quotes. - For, in the passage in question, Mr Forsyth!
apprehends that:the word ‘‘alone’. is- govemed by the verb’
“inelude,” whereas an attentive examination of the context will
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show that the word “‘alone”’ is governed by the verb ¢‘divide,”
and that the real: meaninig of the ‘passageig this: that the rivers
flowing north and south from the highlands-claimed by the Uni-
ted: States, ‘may be arranged:in two genera; the first genus - com-
prehending the rivers which’ fall into~ the 8t.: La\vrel)ce the se-
cond genus comprehending those whose 'waters, in soine man=
ner-or other, find their way into the A tlantic; but that even if, ac-
cordmg to this general classification, -and in contradlstmctlon
from rivers flowing into the St. Lawrence, the rivers which fall
into the bays of Chaleur and ¥Fundy, might be comprised in the
same genus with the rivers ‘which fall directly into the Atlan-
tic, still the St. John and the Restigouchi form a distinct spe-
cies by themselves, and do not belong to the species of riv-
ers which fall directly into the Atlantic, for the St. John and
Restigouchi are not divided in company with any such last men-
tioned rivers, and the award goes on-to say, that, moreover, if
this distinction between the two species were confounded, an er-
roneous interpretation would be applied to a treaty in which ev-
ery separate. word must be supposed to have -a meaning, and a
generic distinction would be glven to. cdses  which are- pmely
specific. ! -

~The.above appeals to be tlie true meamng of  the passage
quoted by Mr. Forsyth; but if that passage liad not been in-it-
self sufficiently explicit, which her Majesty’s Government thmk :
it is, the passage which immediately. follows it would remove
all doubt, as to. what the opinion of the King of the Netherlands
was upon the:river question; for, that passage setting forth rea-
sons against the line of boundary claimed by the United States,
goes on to say that such line would. net;even- separate the St.
Lawrence rivers immediately from the St John and Resti-
gouchi; and. that thus the rivers,’ which this line would-separ-
ate from the St. Lawrence rivers, would need, in order o reach
the Ailantic, the aid of two inter medw; 1683 Flrst the rivers St.
Jolin and Restigouchi, and, secondly, the bays of C'halew
and Fundy

Now, it is evident from this passage, that the King of the
Netherlands deemed-the bays of Fundy and Chaleur, to be; for
the purposes of the treaty, as distinct and separ ateﬁom the At-
lantic ocean as are the rivers -St. John and Restigouchij’ for
he specifically mentions those rivers and those bays as the chan-
nels through which certain rivers. would-have: to pass-in their
way from’ the northern range of dividing - highlands down to the
Atlantic ocean; and it is clear that he considers that the ‘waters
of those highland rivers would not reach the Atlantic ocean un-
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til after they had travelled through the whole. extent,: either of
the :Restigouchi and the. Bay of Chaleur, or of.the:St. John
and the Bay of Fundy, as the case might be; and for-this rea-
son, among others, the King of the Netherlands declared it to
be his opinion: that the line north. of . the St. Jobn claimed by
the United States, isnot the line intended by the treaty:

The undersigned avails himself of . this occasion:-to:renew. to
Mr. Forsyth the assurances of his high xespect and considera-

tiong
' , H. S. FOX.
The Honmable Joun ForsyrH,

Secretary of State.

Lo
B ) .M?. Fox to M. Fmsﬁh
o WasHINGTON, January 10, 1838.

The under51gned her Britannic Majesty’s I]nvoy Extraordi-
nary and Minister- Plenipotentiary,” has: received the orders of
his Government to make the following communication to the
Secretary of State of the United Stateb, with reference to the
question pending between the two Governments upon the sub-
Ject of the northeastern boundary: :

The undersigned is, in the first instance, directed to express
to Mr. Forsyth the sincere regret of-her Megesty s Govern-
ment, that'the long continued endeavors of both parties to come -
to-a settlement of this important matter have hitherto been un-
availing. Her Majesty’s Government feel an undiminished de- -
sire to co-operate with the cabinet of Washington for the at-
tainment of an” object of so much mutual interest, and they
learn, with satisfaction, that their sentiments upon this point are
fully shared by the actual President of the United States.

The communications which, during the last few years, have
taken place between the two ‘Governments with reference to
the present subject, if they have not led to the solution of the
questions at issue, have, at least, narrowed the field of future
discussion.

Both Governments have agreed to consider the award of the
King of the Netherlands as binding upon neitlier party; and the
-two Governments, therefore, are as free, in this respect, as
they were before the reference to that sovereign was made.—
The British Government, despairing of the possibility of draw-
ing a line that shall be in literal conformity with the words of
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the trety of 1783, has suggested that a conventional boundary
should -be substltuted for the line- described by the treaty; and
has proposed that; in accordance with the principles of equity,
and in pursuance of the general practice of imankind in similar
cases, the object of difference should be equally divided between
the-two differi ing parties, each of whom' is alike convmced of
the justice of its own claim. :

The United States Government has rephed that to: such an
arrangement it has no power to agree; that, until the line of
the treaty shall have been ¢étherwise determined, the State of
. Maine will continue to assume - that the line which it claims is
“the true line of 1783, and 'will assert that all the land up to that
line is territory of Mame, that, consequently, such a division
of the disputed territory as is proposed by Great Britain, would
be considered by Maine, as tantamount to a cession of what
that’ State regards as a part of its own territory; and that the
Federal Government has no power to agree to such an ar range-
ment, without the consent of the State concerned.

He1 Majesty’s Government exceedingly regrets that such an
obstacle should exist to prevent tliat settiement, which, under
all'the circumstances of the “case, appears to be the’ slmplest
the readiest, the most satisfactory, and the most just.  Nor can
her Majesty’s Goovernment admit that the objection of the State
of Maine is well founded; for the principle on which that objec-
tion rests 1s as-good for Great Britain as it is for Maine. If
Maine thinks itself entitled to contend that, until the true line
described in the treaty is determined, the boundary claiméd by
Maine must be regarded as the right one, Great Britain is sure-
ly still'more entitled-to insist upon a similar pretension, and to
assert that; until the line of the treaty shall be’ establislied to:the
satisfaction of both parties, the whole of the disputed territory
ought to be considered as belonging to the - British crown; be-
cause Great Britain is the ~original possessor; and all the terri-
tory which has not been proved to have been, by treaty, ced-
ed by her, must be looked upon ds belonging. to her still. But
the very existence of such conflicting pretensions seems: to
point out the expediency of a compromise; and what compro-
mise can be more fair than that which would give to each par-
ty one lalf of the subject matter of dispute?

A conventional line, different from that described in the trea-
ty, was agreed to as stated by Mr. Forsyth, in hig note of the
'28th of April, 1835, with respect to the boundary westward
from the Liake of the Woods. Why should such aline not be
agreed to, likewise, for the boundary eastward from the river
Connecticut?
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Her Majesty s Governmeént: cannot refrain from-again: pregs
smg thls proposltlon upon the serious consideration of the.Gov«
ernment’of the United ‘States, as the arrangement which would
beé best calculated to effect a prompt and satlsfactory settle'
‘ment between the two powers.: :

- The ‘Government of the United States, 1ndeed while expres—
sed a doubt of its being able to obtainthe assent. of’ Maine to the a-
bovementioned proposal, did,-nevertheless, -express. its readi-
ness-to.apply: to the State, of Maine for the. assent of that: State
‘to the adoption of another conventlonal hne, which should make
the river St. John, from its source to its mouth, thé bounda-
ry between the two countries. But it is difficult to. understand”
upon what grounds. .any. expectation - could have-been formed;
thatsuch a proposal could be entertained by the . British Goy-
eroment...... -l

‘For, such an a11angement w0uld glve to. the Umted States
even greater 'advantages than they. would: obtain by an Luncoi-
ditional acquiescence in their clain to the whole of theidisputed
te111to1y, because such an arrangement would, in the first.place,
give to Maine all that part of the disputed. territory which lies
to the south of the St. Johns, and would, in the next place,
in_ exchange for the remaining part -of the disputed : territory
whlch lies, to the north of the St. John, add to the State, of
Mame a large district of New Brumswick, lymg between the
United States boundary and the southern- part of the course of
the St. John; a district smallel, mdeed, in extent, :hut much
more, considerable in value, than the .portion of. the: di
terrjtory which lies to the north of the St. John.:

- But, with respect.to a conventlonal hne, generally the Gov-
ernment .of “"Washington: has stated that it ‘has: not, at present,
the powers. constitutionally requisite for treating for such a line,
and has-no hopes of .obtaming .such. powers..until -the impossi-
bility of s establishing, the line described by the. treaty shall have
bieen completely demonstrated by the failure of another attempt
to trace: that line by a local survey. '

: Under these. circumstances, it appeals that a conventlonal
lme cannot, at ‘present, be agreed upon, and that such-a mode
of:settlement s, in the ex1st1ng state. -of the negotlatlon, im-
possible.

Thus, then, the award of the ng of the Nethellands has
heen abandoned by, both parties; in consequence of its rejection
by the American Senate; and a pegotiation between the two
Governments for a conventional line, suited to the interests and
convenience of the two parties, has, for the present, been ren.
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dered impossible, by difficulties arising on the part of thé United
States; ‘and:both:Goverhments are alike ‘averse to a-new: arbis
tration, -Th this:state of ‘things; the: Government of the United
States has proposed to-the British cabinét “that another attempt
should 'be=made to: trace out ‘a boundary, aceording” to' ‘the
letter of the treaty, and that a commission of explmatldh‘ and
smvey should be appointed for that purpose. it ¢ i
~‘Her Majesty’s Government have little expectatien ‘that’

a'commission could lead o any: useful result; and: on” that
countswould be disposed-to object to  the ‘measuré. + Bit
the:same time; they are’so unwilling'to reject the only plannow
left, which seems to afford a chance of making any further -adt
vance in this-long pending mattery: ‘that: they - will ‘not - withhold
their consent to such a commission; if the’ prlnclple upon Whlch
it is:to be formed, and the manner in: whlch 1t is to Proceed can
be satisfactorily settled

- 'T'he United States Government’ have proposed two modes
in'which such a’commission might be ‘donstituted; first, that' it
inight consist of ¢ommissioners named in equal numbers by
edoh’ of -the two Governments, with an ‘umnpite to be selected
by some friendly European power ; secondly, that it' mlg]lt’ be
entirely composed of ‘scjentific Europeans, to be'selected by. a
friendly sovereign, and might be accompamed in_its  operations
by agents of the two different parties, in order’ that such agents
nnght give: to the commissioners assistance and information.

“If*siich ‘& commission were to be appointed, her Magesty s
Government think that the first of these  two ‘modes of con—‘
structing ity wduld be_ the’ . best; and that it should con (
members chosen in equal numbers by each of ‘the twao ;G‘rov—"
eriments, | It might, however, be Dbetter that the umpire should
be sel 'Cted'by the members of the commission themselves,
rathe1 ‘than*that'the two Governments should apply to. a thu‘d
power to miake such’a ¢hoice.

(,‘,The obJect of thlS commission, as undelstood by. he1 Ma3es~
ty’s Government, would be to explme the - disputed territory,,
-order to ﬁnd ‘within its llmlts, dividing highlands, which may,
answer the description of the. treaty ; the search being; first to
be made i in the due north line from the monument at. the head,
of ‘the St. Croix ; and if no such highlands should be found. in
that meridian, the search to be then continued to the westward
theleof ‘and her Majesty’s Government have stated their, opin~
ion that in order to avoid all fruitless’ dlsputes as, to, the che
détet of "Such lnghlands, the commissioners should be instr ucted
to look for highlands which both patties might acknowledge as.
fulfilling the conditions of the treaty.




400 NORTHEASTERN ‘BOUNDARY.

The United States Secretary of State, in his riote of the 5th
of March, . 1886, expresses a wish to know how the report of
the: commission would according .to the views of her Majes-
ty’s: Government, be l]kely when rendered, to-lead to-an’ ulti-
mate- settlement of the questlon of boundary between the two
Governments.

In reply to this i mqmry, her MaJesty 5 Grovernment would
beg to. observe; that the proposal to: appoint a commiission: ‘orig-
inated not.with. them, but with the Government of the’ United
States; and that it is, therefore, rather for the. Government of
the United States, than for that of Great Brltam, to- answer
thls question.

- Her Majesty’s. Glovernment have, themselves, aheady stated‘

that they have little expectation that such a commissioncould
lead: to any. useful result, and: that they' would, on that accounty
be disposed to object to it; and if her M.t-gesty s+ Government
were IOW to agree to appoint.such, a commission,. it. would: be
only in compllance with the desire, so strongly expr essed by.the
Government of the United States, and in spite of doubts, which -
her Majesty’s Government still continue to entertain, of ‘the
efficacy of the measure.
_ But with respect to the way in wlnch the report of the com-
mission might be likely to lead to an ultimate settlement of . the
question, her Majesty’s Government, .in- the. first place, con<
ceive, that.it was meant by the Government of the: United
States, that if the commission should discover highlands . an-
swering to the description of the treaty, a connecting line drawn
from those highlands to the head of the St. Croix, . ‘should be,
deemed to be & portion of the boundary line between the two.
countries. But her Majesty’s Government would further beg
to refer the United States Secretary. ‘of State. to the notes of
Mr. McLane, of tlie 5th of June, 1833, and of ‘the 1lth and
28th of March, 1834, on this subject; in which it will be seen
that the Government of the United States appears to have con-
templated as one of the possible results of the proposed com-
mission of exploration, that such additional  information might
possibly be obtained, respecting the features of ‘the country in
the district to which the treaty relates, as might remove all
daubt as to the impracticability of laymg down a boundary n ac-
cordance with the letter of the treaty. =

“And if the mvestlgatlons of the ploposed commlssmn should
show that there is no reasonable prospect of ﬁndmg a line strict-
ly conformable with the description contained. in the treaty of
1‘783, the const1tutlonal dlﬂ‘icultles whlch now prevent the "
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United States from agreeing to a conventional line, may possi-
bly be removed; and the way may thus be prepaled for the sat-
isfactory settlement of ‘the difference; by an equmble division
of the disputed territory.

But if the two Government should agree to the appointment
of such a commission, it would be necessary - that their agree-
ment should be first recorded in a convention; and- it wwould
obviously be indispensable that the State of Maine should be
an assenting party to the arrangement.

The undersigned, in making the above communication, by
order-of her Majesty’s Government, to the United States Sec-
retary of State, Mr. Forsyth, has the honor to renew to hlm
the -assurance of his high respect and consideration.

H. 8. I‘OX

The Hon. Joun ForsyrH,

Secretary of State,

My, Forsyth to Mr. Foa.

. DEPARTMENRT 0F STATE,
‘Washington, February 6, 1838.

The undersigned, Secretary of State of the United States,
has the honor to acknowledge the receipt of the note of Mr.
Fox, Envoy Extraordinary and Minister Plenipotentiary of her
Britannic Majesty, of the 10th ultuno, in which he _presents,
by direction of his Govemment, certain observations in respect
to the construction to be given to that part of the award of the
arbiter on the question of the northeastern boundary, which re-
lates to the character in which the rivers St. Johns and Risti-
gouche are to be regarded in reference to that question.  Sir
Charles Vaughan, in his note to Mr. McLane of February 10,
1834, alleged that although the arbiter had not decided the
first of the three main questions proposed to him, yet that he
had determined certain subordinate points connected with that
question, upon which the parties had entertained different views,
and among - others, that the rivers St. John and Ristigouche
could not be considered, according to the meaning of the treaty,
as “‘rivers flowing into the Atlantic.” The undersigned, in his
note to Sir Charles R. Vaughan, of the 28th of April, 1835,
questioned the correctness of the interpretation which had been
given by Sir Charles to the award of the arbiter in this partic-
ular; and after quoting that part of the award to which Sir

22
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Charles was supposed to refer as containing the determination
by the .arbiter of the point just mentioned, observed. that it could
not but appear from further reflection to Sir Charles, that the
declaration that the Rivers St. John and Ristigouche could
not be alone taken into view, without hazard, in determining the
disputed boundary, was not the expression of an opinion that
they should be altogether excluded in determining that question;
or, in other words, that they could not be looked upon as rivers
emptying into the Atlantic. The remarks  presented by Mr.
Fox, in the note to which this is a reply, are designed to show
a misconception on the part of the undersigned of the true
meaning of the passage cited by him from the award, and to
support the construction which was given to it by Sir Charles
Vaughan. ~'Whether the apprehension entertained by the one
party or the other of the opinion of the. arbiter upon this, minor
point be correct, is regarded by the . undersigned as a matter
of no consequence in the settlement of the main question,
The Government of the United States never having acquiesced
in the decision of the arbiter that ¢“the nature of the difference,
and the vague and not sufficiently determinate stipulations of
the treaty of 1783, do not permit the adjudication of either of
the two lines respectively claimed by the interested parties to
one of the said parties, without wounding the principles of law
and equity with regard to the other,” cannot consent to be gov-
erned in the prosecution of the existing negotiation by the opin-
ion -of the arbiter upon any of the preliminary points about
which there was a previous difference between the parties, and
the adverse decision of which has led to so unsatisfactory, and,
in the view of this Government, so. erroneous a conclusion,
This determination, on the part of the United States;. not ‘to
adopt the premises of the arbiter, while rejecting his conclusion,
has been heretofore made known to her Majesty’s Government;
and, while it remains, must necegsarily render the discussion of
the question what those premises were, unavailing, if not irrel-
evant, . The few observations which the undersigned: was -led
to.make in the course of. his note to Sir Charles R. Vaughan,
upon one of the points alleged to have been ‘thus .determined,
were prompted only by a respect for the arbiter, . and a conse-
quent anxiety to remove a misinterpretation of his meaning,
which alone, it was believed, could induce the supposition that
the arbiter, In searching for the rivers referred to in the treaty,
as designating the boundary, could have come to the opinion
that the two great rivers whose waters pervaded the whole dis-
trict in which the search was made, and constituted the most
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striking objects of the country, had been entirely unnoticed by
the negotiators of: the  treaty, and were to'be passed over ‘un-
heeded in' determining the line, while others wére to be sought
for, whlch, he: himself asselts, could not=be found: - That the:
imputation of such an:opinion ‘to the respected arbiter could
only be the result of misinterpretation; seemed- the.‘more: evi~
dent, as he had himself' declared, that ¢‘it could not:be sufficietit-
ly explained how, if ‘the - high ‘contracting parties intended,  in
1783, to establish the boundary at the south of the: river St.
John, that river to which: the territory in dispute’ was, in a
great measure, indebted for its distinctive' character, had ‘been
neutralized and set-aside:”” It-is under theinfluehce "of the
satne: motives that the undelslgned now proceeds 10 make a-
brief comment upon the observations contained in Mr, Fox’s
note of the 10th ultimo, and thus to close a discussion which i 1[:
can answer no purpose to prolong.

The passage from the award of the arbiter quoted by the
undersigned in his note of the 28th April, 1835, to Sir Charles
R. Vaughan, and the true meaning of which M. Fox supposes
to have been mlsconcelved, is the following: ¢“If; in contradig-"
tinction to the rivers that' empty themselves into the river. St.”
Lawrence, it had been‘ proper, agreeably to the* language ordi-"
narily used in geography, to comprehend the rivers falling into'
the Bays Fundy and des Chaleurs with 'those emptying them-
selves directly into the Atlantic Ocean, in the generical denom-
ination of rivers falling into the Adtlantic' Ocean, it ‘would" be
hazardous to include into the species belonging to that class the
rivers St. John and Ristigouche, which the line claimed at
the north of the river St. John'divides immediately from
rivers emptying themselves into the river St. Liawrence, not
with other rivers falling into the Atlantic Ocean, but alone; and
thus to apply, in interpreting the delimitation established by a
treaty, where each word must have a meaning, to two exclusive-
ly special cases, and where no mention is made of the genus
(genre) a generical expression which would -ascribe to them a
broader meaning,”” &c.

It was observed, by the undersigned that this passage did
not appear to contain an expression of opinion by the arbiter
that the rivers St. John and Ristigouche should be altogether
excluded in determining the question of disputed boundary; or,
in other words, that they could not be looked upon as ‘‘rivers
emptying into the Atlantic.”” Mr. Fox alleges this to be a
misconception of the meaning of the arbiter, and supposes it to
have arisen from an erroneous apprehension by the undersigned



404 NORTHEASTERN. BOUNDARY,

that the word ¢“alone,” is governed by the verb ‘“includes’’
whereas he: thinks that an attentive examination of the: context
will show that the word “‘alone’ is governed by the verb-¢¢di-
nide,’? and that the real meaning of the passage is this: ¢“That.
the rivers flowing north and south from the highlands. claimed.
by the United States may be arranged in two genera, the first
genus comprehending the rivers. which- fall into- the St. Law-
rence, the second genus comprehending those. whose waters;
in some manner or other, find their way into the . Atlantic; but
that, even if, according to the general classification, and in con-
tradistinction from rivers flowing into the St. Lawrence, the
rivers which fall into the Bays of Chaleurs and Fundy might be
comprised in the same genus with the rivers: which fall directly
into. the Adtlantic, - still the St. John and.. the Ristigouche form
a distinct species by themselves, and do not belong teo'the:spe-
cies of rivers which fall directly into the Atlantics: for the St.
John and Ristigouche. are not divided in company with. any
such last mentioned rivers.”” 'The undersigned considers it un~
necessary to enter into the question, whether, according.to. the
context, the circumstance expressed by the adverb ¢‘alone’ has
reference ta the verb ¢“divide,”’ or to the verb ¢‘include;”’ be-
cause, even allowing it to refer to the former it does not ap-
pear to the undersigned that his interpretation of the passage is
thereby impaired, or that of Mr. Fox sustained.. The under.
signed conceives that the arbiter contemplated two different
species of rivers as admissible into the genus of those which
¢fa]l into the Atlantic,” to wit: thage which fall directly into
the Atlantic, and those which fall into it indirectly; that the
arbiter was further of opinion, though at variance with the idea
entertained in that respect by the United States, that the rivers
St. John and Ristigouche, emptying their waters into the Bays
of Fundy and des (Jhaleurs, did not belong to the . species of
rivers falling directly into the Atlantic; that, if they were .con
sidered alone, therefore, the appellation of ‘‘rivers falling into
the Atlantic Ocean,” could not be regarded as applicahle to
them, because, to use the language of the award, 1t would. be
“applying to two exclusively special cases, where no mention
was made of the genus, a generical expression which would
ascribe to them a broader meaning.” But it is not conceived
that the arbiter intended to express an opinion, that these rivers
might not be included with others in forming the genus of rivers
described hy the treaty as those which ¢fall into the Atlantic,”
and that, upon this ground, they should he wholly excluded in
dglermining the question of the ,disputed boundary. While,
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therefore, the undersigned agrees with' Mr. Fox that the arbiter.
did not consider these rivers as falling-directly into the Atlantic
Oceany the undersigned cannot concur in Mr. Fox’s construc-
tion, when he supposes: the arbiter'to give as-a reason for this,
that: they are not divided in company with - any. such :last-men~
tioned rivers; that is, with rivers falling’ directly into ‘the’ Atlan-
tic. . Conceding as'a point which it is deemed unnecessaay: for
the present purpose to-discuss, that the grammatical: construc-
tion of the sentence; contended for by Mr. Fox,.is-the correct
oney the - arbiter is:understood to-say only, that these riversiare
not divided immediately with .others  falling into-the . Atlantic;
either directly or indirectly; but'he does not” allege this to be.
a gufficient reason .for excluding them, when connected with:
other rivers divided mediately from those emptying into the St.’
Liawrence, from the genus of rivers “falling into the Atlantic.”
On the contrary, it is admitted in the award that the line claimed
to the north of the St. John divides the St. . John and Risti-
gouclie in company with the' Schoodiac-lakes, the - Penobscot,
and the Kennebec, which are stated as emptying themselves
directly-into the Atlantic; and it is:strongly: implied ‘in the' lan-
guage used by the arbiter, that the first named rivers. might, in
his opinion, be classed.for the purposes of the treaty, with those
last named, though not in the same species, yet in-the same
genus of ¢ Atlantic rivers,”* : -

The reason why the St. John and Ristigouche were not per-
mitted to determine the question of boundary ‘in favor ‘of the
United States, is understood to have heen, not that they were:
to be wholly excluded as rivers not falling into the Atlantic
Ocean, as Mr. Fox appears to suppose, but because, in order
to include them in that genus of rivers, they must be consider-
ed in connection with other rivers which were not divided im-
mediately like themselves from the rivers falling into the St.
Lawréhice, but mediately only; which would introduce the prin-
ciple that the treaty of 1783 meant highlands that divide, as
well mediately as immediately, the rivers that empty themselves
into the river St. Liawrence from those which fall into the At-
lantic Ocean; a principle which the arbiter did not reject as
unfounded or erroneous, but which, considered in connection
with the other points which he had decided, he regarded as
equally realized by both lines, and. therefore as constituting
an equal weight in either scale, and consequently affording him
no assistance in determining the dispute between the respective
parties.

The arbiter appears to the undersigned to have viewed the



406 NORTHEASTERN:BOUNDARY:

rivers St.:John and Rlstlu‘ouche s possessing: both a spemﬁo’
and-d: generic: charactel—-——that consideéred dlone; they were
specific, - and the’ designation in the treaty, of “‘rivers falling into
the-'Adantic,” was - inapplicable ‘to them;. that; -considered -in:
connection with other rivers, they were generic, and were'ems
braced in-the terms of 'the: tieaty; butithat, as their- connection
with other rivers 'would'bring ‘them within:a principley: whicly,
according to:the views: taken by him of ‘other-parts of the ques-~:
tion; was equally realized by both lines, it would be hazardous -
to:allow: them any weight in deciding the disputed boundary.
It has‘always been conténded by this Government that the riv-
ers St. John and Ristigouche were to be considered in connec-
tion with the Penobscot and Kennebec in- determining  the:
highlands called for by the' treaty; -and:the arbiter is not undei-
stood to deny to them, when thus connected; the charactel of
“rivers falling into the Atlantic: Ocean.”

This constriction of - the arbiter’s meaning;-derived ﬁom the
general tenor of the context; it will be perceived, is not invali-
dated by the next succeeding paragraph cited by Mr. Fox, in
which the Bays of Fundy and des Chaleurs are spoken of as
intermediaries, whereby the rivers flowing into the St. John
and: Ristigouche reach the Atlantic Ocean; inasmuch -as such
construction admits the opinion-of the arbiter to have been that
the St. Jobn and Ristigouche do not fall directly into the At-
lantic, and that they thus constitute a species by themselves,
while it denies that they are therefore excluded by the arbiter
from the genus of ‘‘rivers falling into the Atlantic.’

The undersigned avails himself of this opportunity to renew
to Mr. Fox the assurance of his distinguished consideration.

JOHN FORSYTH.

To Henry S. Fox, Esq.,

Ewwvoy Eaxtraor dinary y and Minister PlempotentmmJ

JMr. Forsyth to JMr. Foz.

DEPARTMENT OF STATE,
Washington, February 7th, 1838,

The undersigned, Secretary of State of the United States,
has ‘the honor to acknowledge the receipt of the note addressed
to hiim, on the 10th ultimo, by Mr. Fox, her Britannic Majes-
ty’s Envoy Extraor d1na1y and Minister Plenipotentiary at
Washington, with regard to the question pending between the
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two Governments upon the subject of the Northeastern Boun-
dary, and to inform him that his communication bas been sub-
mitted to the President. .- It has. received from him the atten-
tive examination due to a paper expected to embody the views
of her Britannic: Majesty’s Government, in reference to nter-
ests of primary importance to both countries.  But, whilst the
President sees with satisfaction the expression it contains of a
continued desire on the part of IHer Majesty’s Government to
co-operate with this in its earnest endeavors to arrange the mat-
ter of dispute between them, he perceives with feelings of- deep
disappointment, that the answer now presented, to the proposi-
tions made by this-Government: with the view of effecting that
object, after having been so long delayed, notwithstanding the re~
peated intimations that it was looked for here with much anxie-
ty, is so indefinite in its terms as to render it impracticable to
ascertain, without further discussion, what are the real wishes
- and intentions of her Majesty’s Government respecting the pro-
posed appointrient of a commission of exploration and swvey
to trace out a boundary according to the letter of the treaty of
1783. - The President, however, for the pnrpose of placing in
the possession of the State of Maine the views of her Majes-
ty’s Government, as exhibited .in Mr. Fox’s note, and of as-
certaining the-sense of the State authorities upon the expedi-
ency of meeting those views, so far as they are developed there-
in, has directed the undersigned to transmit a copy of it to
Governor Kent, for their consideration. -T'his will he accord-
ingly. done without unnecessary delay, and the result, when ob-
tained, may form the occasion of a further communication to
her Mujesty’s Migister. ,

In the mean time the undersigned avails himself of the pre-
sent occasion to offer a few remarks upon certain paris of Mr.
Fox’s note of the 10th ultimo.  After adverting to the sugges-
tion heretofore made by the British Government that a-‘conven-
tional dine, equally. dividing the territory in dispute between the
two parties, should 'be substituted for the line described by the
treaty,.and regretting the constitutional ‘incompetency of the
Federal Government to agree to such an arrangement, without
the consent of the State of Maine, Mr. Fox refers to the con-
ventional. line . adopted, although different from that designated
by.the treaty, with respect to the boundary westward, from the
Lake of the Woods, and asks ““why should such a line not be
agreed to, likewise, for the boundary eastward from the river
Connecticut?”” The reply to this question is obvious. The
parallel of latitude adopted on the occasion referred to as a
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conventional substitute for the treaty line, passed over territory
within the exclusive jurisdiction of the General Goyernment,
without trenching upon the rights or claims of any individual
member of the Union; and the legitimate power of the Gov-
ernment therefore, to agree to such line was perfect and un-
questioned. Now, in consenting to a conventional line for the
boundary eastward from the. river Connecticuty the: Govern-
ment of the United. States wound. transcend its-constitutional
powers, since such a measure could only be ‘carried into- effect
by violating the jurisdiction of a sovereign State of the Union,
and - by, assuming to alienate, without the color of rightful au-
thority to do so, a portion of the territory claimed by the State.

With regard to the suggestion made by the undersigned, in
his note of the 29th of February, 1836, of the readiness of the
President to apply to'the State of Maine for her assent to thie
adoption of a conventional line making ‘the river St. John,
from its source to its mouth the boundary between the United
States and the adjacent British provinces, Mr:  Fox'thinks it
difficult to understand upon what ‘grounds an expectation could
have ‘been formed that such a proposal could be entertained by
the British Government, since such an arrangement would give
to-the United States, even greater advantages than would be
obtained by an unconditional acquiescence in theu claim to the
whole territory in dispute. In making the suggestion' referred
to, the undersigned expressly stated to Mr. Bankhead that it
was offered, as the proposition on the part of Great’ Britain
that led to it, was supposed to have been, without regard to the
mere question of acres, the extent of territory lost or acquired
by the respective parties. The suggestion@vas submitted in
the hope that the preponderating importance of terminating, at
onice and forever, this controversy, by establishing an unchange-
able and definite, and indisputable boundary, would be seen-and
acknowledged by her Majesty’s Government, and have a cor-
respondent weight in influencing its decision. That the advan-
tages of substituting a river for a highland- boundary could not
fail to.be recognised was apparent from the fact that Mr. Bank-
head’s. note of 28th December, 1835, suggested the river
St. John, from the point in which it is intersected by a due
north line drawn from the monument at the head of the St.
Croix to the southernmost source of that river, as a part of the
general outline of a conventional boundary. No difficulty was an-
ticipated on the part of her Majesty’s Goveinment, in under-
standing the grounds upon which such a proposal was expected
to be entertained by it, since the.precedent proposition of Mr,
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Bankhead, - just adverted to, although professedly based on'the
principle of an equal division between the parties, could not be
Justified by it; as it would have given nearly two  thirds of the
disputed territory: to her Majesty’s Government. It was, there-
fore, fairly presumed that the river line presented, in the ‘opin-
ion of her Majesty’s Government, advantages sufficient'to coun-
terbalance any loss of territory, by either party, that would fol-
low'its adoption as a boundary. ~Another recommendation. of
the river line, it was supposed, would be found by her Majes-
ty’s' Government in. the fact: that, whilst by its adoption, the
right of_]urlsdlctlon aloné would have been yielded to the: Uni-
ted :States rover that - portion of - New Brunswick: south of* the
St. John, Great Britain would have acquired the right-of soil
as well as of jurisdiction of the whole portion of the disputed
territory north of the river. It is to be lamented that the im-
posing considerations alluded to have failed in their desired ef-
fect; that the hopes of the President in regard to them have
not been realized; and, consequently, that her Britannic Ma-
jesty’s Government is not prepared, at present, to enter into
an-arrangement of - the existing difference between the two na-
tions, upon the basis ploposed o

Tt would seem to the undersigned, from an e\:pl egslon used
in'Mr. Fox’s‘late ‘communication, that some misapprehension
exists on his part, either as to the object of this Government,
in asking for. information relative to'the manner in which the
report-of a commission of exploration and survey might tend to
a practical result in the settlement of the boundary question, or-
as to the distinctive difference between the American proposal
for the appointment of such a commission, and the same prop-~
osition when modified to meet the wishes of her Majesty’s Go-
vernment. “Of the two modes suggested, by the direction of
the Pre51dent, for constituting such a commission, the firstiis
that which is regarded by her Majesty’s Government with most
favor, viz: the commissioners to be chosen, in equal numbers,
by sach of the two parties, with an umpire selected by some
friendly European : sovereign, to decide on all points on which
they might disagree; with instructions to explore the disputed
territory, in order to find, within its limits, dividing highlands,
answering: to the descnptlon of the treaty of 1783, in a due
north or northwesterly direction from the monument at the head
of ‘the St. Croix, and that a right line drawn between such
highlands-and said monument, should form, so far as it extends,
a part of the boundary between the two countries, &ec. It'is
uow intimated that her Majesty’s Government will not withhold

23
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its consent to such a commission, ¢‘if the principle upon hich
it is-to be formed, and the manner in which it is to: proceed,
can be satisfactorily settled.”” This condition is partially ex-
plained by the suggestion afterwards made, that, instead of leay-
ing the umpire to be chosen by some friendly Eurepean power;
it might be better that he should be.elected by the members: of
the commission themselves; and a modification is'then-propos-
ed, that“‘the commission shall be:instricted to look for high-
lands; ‘which. both parties: might. acknowledge as fulfilling: the
conditions of the -treaty.”” The American proposition is:in-
ténded,—and if ‘agreed to, would doubtless be successful,~to
decide the question of boundary definitively; by the: adoption
of the highlands reported by the commissioners of ‘survey, and
would. thus secure the treaty line. ., The British modification
locks to no such object. ' It merely contemplates‘a commission
of boundary analagous to -that appointed under the fifth article
of the treaty of Ghent, and would, inall: probability, prove
equally unsatisfactory in practice. - Whether higlilands; such as
are described in the treaty, do or do not 'exist;. it can scarecely
be_hoped that those called for by the modified instructions,
could be found. The fact that this question is still pending,
although more than half a.century has elapsed since the: conclu-
sion of the treaty in which it originated, renders it-dn-the. high-
est,degree improhable. that. the two -Governments .can unite in
believing' that either the one or the other; of thé ranges of: high-
lands, claimed by the respective parties, fulfils the required
conditions of that instrument. = 'Tlhe opinions of the. parties haye
heen over and over again expressed on this point;iand are well
known to differ widely. 'The commission can:neither recons
cile nor change these variant opinions, resting on;convietion,
nor will it be authorized to decide the difference. . ;Under these
impressions of the inefficiency of such: a.commission, was: the
inquiry made, in the letter of the undersigned, of March 5,
1836, as. to. the manner in which the report.of the commission;;
as proposed te be constituted and instiucted. by her Majesty’s!
Government, was expected to lead to-an ultimate settlement:of’
the question of boundary ? The results which the Americat
proposition promised to secure, were fully and:frankly explain-
ed In previous notes from the Department of State;.and hadits
advantages not been clearly understood, this Government would
not have devolved upon that of her Majesty the «task of illus-
trating them. Mr. Fox will therefore see, that, although the
proposal to appoint a commission had its origin with this Gov-
ernment, the modification of the American proposition was, as:
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understood, by:the undersigned, . so fundamentally important,
that it entirely changed. its nature; and that the supposition,
therefore,. that it was: rather-for the Government. of -the United
States, than for thatiof Great Britain, to answer the inquiry re-
ferred to, is founded in misapprehension. Any:decisiony made
by a commission constituted i the inanner proposed by:the
United States,. and -instructed. to seek for the highlands;of -the
treaty of 1783, would be binding. upon this Government, and
could, .without . unnecessary delay; be.carried into. effect;. but
if the. substltute preserited: by her Majesty’s Government be in-
sisted on; and its :principles. he - adopted, a resort will -then b
necessary. to.the. State of Maine, for her assent to all proceeds
ings hereafter, in relation to this matter; since, if any arrange-
ment can be made. under it; it can only be for a c'onventiorial
line, .to.which she musts: of course, be a party.

The undelslgned ;i conclusion, s insttucted to inform Mr,
Fox, that,, if a negotiation be ‘entertained at all upon the incon-
clusive and unsatisfactory basis:afforded by the British: counter
proposition or: substitute; which. possesses hardly a feature in
common with the American proposition, the President: will not
venture to invite it, unless the authorities of the State .of Maine,
to, Whom, as-before. stated, it will- be. forthwith submitted, shall
think it more likely to. lead to'a final adjustment of the question.
of boundary, than the General Government deems it to be,
though predisposed; to see it-in' the most favorable light. ... >

The undersigned avails himself of the oeccasion to.renew t9:
Mr. Fox the assurance of hlS distinguished consideration. ...

. JOHN FORSYTH

HENRY 8. Fox, Esq ' &c. &c

DEPARTMENT OF STATE, |
: ‘Washington, March 1, 1838. g
SIR‘ The d1scus51ons between thé Federal Government and
that of Great Britain, in respect to- the northeastern boundary
of the United States, have arrived at a'stage in which the Pres-
ident thinks it due to the State of Maine, and necessary to the
intelligent action of the General Government, to take the sense
of that State in regard to" the expediency of opening a direct
negotlatlon for the establishment of a conventional line; and, if”
it should deem an attempt to adJust the matter of ‘controversy
- in that form advisable, then to ask its assent to the same.
With this view, and to place the Government of Maine in full"
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possessjon of the present state of the negotiation; ‘and of all ‘the
dlscus510ns that have been had upon the subject, the accom-
panying documents are communicated, which, taken in connec-
tion with those heretofore transmltted, w1ll be found to contain
that information.

- The principles which have: hitherto governed ‘every succes-
sive administration of the Federal Government in respect to ltS
powers and duties in the matter; are: )

s1sts =Thatit has power to settle the boundary line in- ques-
tion with Great Britain, upon the principles and according to
the stipulations of the treaty of 1783, either by direct negotia-
tion, or, in case of ascertained 1nab1hty to do so, by arbitration;
and- that it is its duty to make all proper effmts to’ accomphsh
this object by one or the other of those means. & = i

2d.  That the General Government is not: competent to-
negotiate;runless perhaps on grounds of ‘i imperious publlc ne-
cessity, a conventional line involving a‘ cession of territory ‘to
which the State of Maine is entitled, or the exchange thereof for
other territory, not included within the limits of that State, ac-
cording to the true construction of the treaty, without the con-
sent of the State.

In these views of his predecessors in oﬁ‘ice, the President
fully concurs, and it is hls desngn to - contlnue to act upon
them.-

The attention of the Federal Government has, of course, in
the first instance been directed to efforts to settle the treaty
line. A historical outline of the measures“which have been
successively taken by it, to that end, may be useful to the Gov-
ernment of Maine, in coming to a “conclusion on the' proposi-
tion now submitted. It will, however, be unnecessary here to
do more than advert to the cardinal featares of this protracted
negotiation,

The treaty of peace between the United States of America
and his. Britannic Majesty, concluded at Paris, in September,
1783, defines the boundaries: of the said .States, and the follow-
ing words taken from the second, article of that instrument,
are intended to designate a part.of the boundary between those
States and the British North” American provinces, viz: ¢“From-
the northwest angle of Nova Scotia, viz: that angle which is
formed by a line drawn due north from the source of the Saint
Croix river to the highlands; along the said highlands which di-
vide those rivers that empty themselves into the river St. Law-
rence, from those which fall into the Atlannc ocean, to the
northwesternmost head of Connecticyt river,” ¥ * * %
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¢ easl by a line to-be drawn along the middle of* the river St.
CIOIX, from:its: mouth in:the Bay -of Fundy to'its source, and
from its source directly north to'the aforesaid highlands, whicli
divide the rivers that fall into: the Atl'mtlc ‘ocean, from those
which fall-into the river St.-Lawrence.” - An ‘immediate exe-
cution-of some of the provisions. of th]S treaty was, however,
delayed. by circumstances - on which it is now ' unnecessary'‘to
dwell ; and, in November; 1794, a second treaty was conclud+
ed- between the two parties.: In the mean time, doubt having’
arisen as towhat' river was truly intended’ under the name’ of
the St.~Croix, mentioned:in-the treaty-of peace, and formlng d
part of the boundary therein described, this “question was re-
ferred, by virtue of- the fifth article of the new’ treaty; to the
decision of a commission appointed in the manner therein pre-
scribed; both parties - agreeing to consider such: decision final
and concluswe The commissioners, appointed in pursvance
of the 5th article of the treaty of 1794, decided by their dec-
laration: of October 25th, 1798, that the riorthern branch ‘(Che-
putnaticook): of a river called Scoodlac, was the true river St.
Croix,intended by the treaty of peace.

- Atithe date of the treaty of Gherit, Dec@mber 24th, 1814
the whole of the boundary line from the source of the river st.
Croix to the most northwesternmost point of the Lake of the
Woods, still remained unascertained, and it was, therefore,
agreed to provide for a: final’ ad_]ustment thereof. - For this pur-
pose the appointment ' of - commissioners was authorized by the
5th article of  the treaty of ‘Glent, with power to-ascertain and
determine the northwest angle: of Nova Scotia, and the north-
westernmost head of Connecticut river, in conformity with the
provisions of the treaty of 1783, and to cause the'boundary from
the source of the river St. Croix to the river Troquois, or Cat=
araguy, to be surveyed  and marked according to the said prox
visions, &c.- - In the event of the commissioners differing, or-
both or-either of them, failing to act, the same article made pro~"
vision for a reference to a friendly sovereign or State. - Com-
missioners were appointed under this article in 1815-16 ; but,
although their sessions- continued several years, they were ufla-'
ble to agree on any of the matters referred to them. - Separate
reports. were accordingly made to- both Governments, by the
two-commissioners, in 1822, stating the: points on which they
differed, and the grounds upon which their respective opinions
had been formed. = The case havmg thus happened, which
made it necessary to refer the points of difference to a friendly
sovereign or State, it was deemed expedient by the parties to
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regulate this reference by a formal arrangement. A convention
for the purpose was, therefore, concluded on the 29th of Septems
ber, 1827,;-and the two Govelnments, subsequently, agreed on
the choiceof his Majesty the King, of the Netherlands, as arbi-
ter, . who. consented to act as such, The submission of the
pomts of difference, three in number, was: accmdlngly made: to
that sovereign, and his award; or rather: written opinion, on:the
questions submitted to. him, was. rendered on the 10th of Janu-
ary, 1831. On the 7th of December following, the President
communicated the award of the arbiter to the Senate of the
United States, for the advice and consent of that body as to its
execution, and, at the same time, intimated the willingness of
the British Government to abide by it...;The result was a:de-
termination;, on. the part of the Senate; 1ot to consider:the de-
cision of his Netherland. Majesty obligatory, and.a refusal'to ad-
vise and, consent to. its : execution..... They, however, passed a
resolution in Jine; 1832, advising the President to. open a-new
negotiation . with his Britarinic- ‘Majesty’s. Government: for: the
ascerlainment of : the boundary between .the possessions of the
two powers on the northeastern frontier of the United States,
according to the definitive treaty of peace.  Of the negotiation
subsequent to this event, it is deemed proper to take a more
particular notice,

_In July, the result of the action of the Senate in 1elat10n to
theuawald was communicated to Mr, Bankhead, the British.
Charge d’Affaires, and he was informed that the fesolution had
been adopted, in-the conviction that the sovereign: arbiter;: in<
stead, of .deciding the - questions - submitted. to him, had recom-
mended a_specified compromise of them. The Secretary: of:
State, at.the same time, expressed the: desire of. the President:
to enter into. further negotiation, in pursuance of the resolution
of the Senate, and proposed that the discussion should be car-
ried on at Washington. - He also said that, if the plenipotentia-
ries of the two parties should fail in this new attempt to.agree
upon' the line' intended by the treaty of 1783, there would,
probably,:be less difficulty than before in: ﬁxmg a convenient
boundary,. as measures .were. I progress: .to: obtain  from - the
State of -Maine more extensive powers than were before pos-
sessedy with a.view .of overcoming the constitutional obstacles
which thad ;opposed themselves to such an arrangement; and
he further intimated that the new negotiation would naturally
embrace the 1mp01tant question of the navigation of the river
St/ John‘ Lron

In Aprll 1833, Sir Charles R. Vaughan, the Butlsh Min-
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ister; addressed.a:notete the Department of State, in which;

hopeless of finding out; by a new negotiation, an assuied- line
of boundary which'so many attempts had been: fruitlessly made
to discover, he:wished to’ ascertain—first, the principle of thé
plan of boundary ‘which' the: American Government appeared to
contemplate s “likely to be more ' convenient to" both parties
than those hitherto discussed ; and, secondly, whether any,
and what, arrangement for avoxdmg the constitutional difficulty
alluded to, had yet been concluded with the State- of ‘Maine.
Satisfactory answers;:on ‘these 'points, he" said, would enable
the British Government to' decide whether it would ‘entértain
the proposition ;' but his Majesty s ‘Government could 1ot ¢on-
sent to ‘embarrass the negotiation ‘respecting the boundary by
mixing up with it a’discussion, regarding ‘the: nav1gat10n of the
St. John as an integral part of the same questiony or as neces~
sarily connected with- it. S

In reply to this note, Mr. Livingston, under date of the 30th
of April;-stated that the arrangement spoken of in his previous
communication, by which the Government of the United States
expected to be enabled to treat for'a more convenient bounda-
vy; had not been effected; and that, as the suggestion in regard
to the 'pavigation of: the St. John' was_introduced” merely to
form-a:part of the system ‘of “compensation in" negotiating ‘for
such a boundary, if that of the tleaty should be abandoned, it
would not be insisted on..

“The: proposition of ‘the ‘President for the appou]tment of a
Jomt commission, with an umplre, to decide upon all pomts on’
which the two Governments: dxsagree, was then presented. Tt
was accompanied by a‘suggestion, that the controversy mlght
be terminated by the application to it of the rule for | smveylng
and-laying down the boundaries of tracts, and of countnes,lde-
signated: by natural objects, the precise situation’ of ‘which'is' not
known, viz' ‘that the natural objects called for as termmanng
points; should first be found, and that the lines should then’ be
drawn to them from the given pomts with the least possible de-
parture from the course prescribed in: the instrument describing
the boundaly Two modes were suggested ‘i which-such
commission ‘might be constituted ; first, that it'should: ‘consist’
of commissioners to be chiosen in equal numbers by ‘the two’
parties, with an umpire selected by some friendly sovereign,
from among the most skilful men in Europe ; or, secondly,
that it should be entirely- composed of sucli men; so selected,
to be attended in the survey and view of the country by agents
appointed by the parties,  This commission, it was afterwards
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proposed, should be restricted to the simple:question of - deter-
mining the point designated by the treaty, as the highlands
which divide the waters that fall into the Atlantic, from those
which flow into the St. Lawrence; that these highlands should
be sought for in a north or northwest diréction, from the'source
of the St. Croix ; and that a straight line, to be drawn from the
monument at the head  of  that river, to.those highlands, should
be considered, so far as it extends; as a part; of ;the boundary
in. question. .. The commissioners were then to designste: the -
course of , the line along the highlands, and to fix. on the north-
westernmost head of the. Connecticut river.

In a note of 3lst May, the British Minister suggested, that
this perplexed and hitherto interminable question, could only
be set at rest by an abandonment of the defective-description of
boundary contained in the treaty, by the two Governmerts mu-
tually agreeing upon a conventional line, more convenient to
both parties than those insisted upon by the. commissioners,
under the fifth article of the treaty of Ghent, or that suggested
by the King of the Netherlands. .

Mr. McLane remarked, in reply, June 5th, that the embar-
rassments in tracing the treaty boundary had arisen more from
the principles assumed, and from the manner of seeking for it,
than from any real defect in the description, when properly un-
derstood ; . that, in the present state’ of .the  business, the sug-
gestion of Sir Charles R. Vaughan would add to the existing
difficulties growing out of a want of power in.the General Gov-
ernment, under the constitution of the United States,-to dis-
pose of territory belonging to either of the States of the Union;
without the consent of the State, that as a conventional line
to the south of, and confessedly variant from, that 'of the treaty,
would deprive the State of . Maine.of .a, portion of -the territory
she claims; it was not probable that.her consent to it.would. be
given, while there remained a reasonable prospect of discover~
ing theline of the treaty of 1783 ; and that the President would.
not be authorized, after the recent proceedingsin .the Senate,.
to, venture now to agree upon a conventional line without such:
consent, whilst the proposition submitted in- April, afforded not:
only. a fair prospect, but, in his opinion, the. certain means,  of
ascertaining the boundary called for by the treaty of 1783, and.
of finally terminating all the perplemtles which have encompasn
sed-the subject.

. In . February,, 1834, Sir Charles R. Vaugh'm, after submlt-
tmg certain. observations intended to controvert the positions
assumed by the United States, on the subject of the constitus
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tional difficulty by which the Ameiican~ Government was pré-
vented from acquiescing in the Wriangement recommended by
the Kingof the Netherlands foi the settlement of the bounda-
ry' in’ the neighborhood ‘of the ‘St Johny asserted that"the two
Governments hound' themselves by the conventiofi of » Septem-
ber, 1827, to submit to an arbiter certain points-of"difference
relative to the boundary between the :American and British do-
minions ;- that the arbiter was called on to  determine certain
questions, and that if he hds determiified the greater part of the
points submitted to him; his" decision on thém ought not to be
set aside merely because he declares that one remaining point
cannot be decided in conformity with'the words of the treaty of
1783 andtherefore recommends‘to the parties’a ¢compromise
on that patticular point ; that the'igain points referred to the
arbiter were three in numbéer ; that upon the sécond ‘and’ third
of these he made-a plain and positive decision ; “that upon the
remaining -point he has declared that it is impossible to find a
spot or to trace -a lin¢ which shall fulfil all the conditions requir-
ed by the words of  the treaty for the northwest angle of Nova
Scotia, and for the highlands along' which' the boundary from
that-angle is to be drawn ; yet, that in the course of his reason-
ing upon this point, he has‘decided sévéral questions connected
with it, upon which the two parties had entertained different
views, viz't- R ‘ -

¢1st. The arbiter expresses his opinion that the term ¢high:
Jands’ may properly be applied, not only to a hilly and elevated
country, but'to a tract of land which, without being hilly, di-
vides waters flowing in different directions; and, consequently,
according to this opinion, the highlands to be sought for are not
necessarily a range of mountains, but rather the summit level
of the country. , R

¢‘2d. The arbiter expresses his opinion that an inguiry as to
what were the ancient boundaries of the North American pro-
vinces, can be of no use for the present purpose, because those
boundaries were not maintained by the treaty of 1783, and had,
in truth, never been distinctly ascertained and laid-down.

¢3d. The arbiter declares that the northwest angle of Nova
Scotia, mentioned in the treaty of 1788, is not a point which
was then known and ascertained; that it is not an angle which
is created by the intersection of any lines of boundary at that
time acknowledged as existing, but that it is an angle still to be
found, and to be created by the intersection of new lines, which
are hereafter to be drawn in pursuance of the stipulations of the
treaty; and, further, that the nature of the country eastwgrd of

24
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the. said angle affords no argument for laying that angle down.in
one place rather than in another. :

+4¢4th, e states that no just argument can be deduced for
'the settlement of this question, from the exercise of the rights
of sovereignty over the fief of Madawaska and over the Mada-
waska settlement.

«5th,. He declares that the lnghlands contemplated in: the
treaty should divide 1mmed1ately, and-not medlately, rivers
flowing into the St. Lawrence and rivers flowing into” the At-
lantic; and that the word ‘divide’ requires contlgulty of the
thlngq to' be, divided.

«6th, He declares that rivers fallmg into the Bay of Chaleur
and the Bay of Fundy, cannot be considered, according to the
meaning of the treaty, as,rivers flowing into the Atlantic; and,
specifically, that the rivers St. Johnand Ristigouche cannotbe
looked upon as answering to the latter description. .

«7th, He declares that neither the line of boundary clalmed
by Great Britain, nor that claimed by ‘the United States, can
be adjtldged as the true line, without departing {rom the pr1nc1-
ples of equity and  justice as between ‘the two parties.”” .

Tt was the opinion of his Majesty’s Government, Sir Chales
alleged, that the decisions of the arbiter upon the second and
third points referved to him, as well :as upon :the subordinate
questions, ought to be acquiesced in, by the two Governments;
and that in any future attempt to establish a bouhdary, whether
in strict conformity with the words of the treaty. of 1783;. or
by agreeing to the mode of settlement recommended by. the ar-
biter, it would be necessary to adopt these seven decisions as
a groundwork for further proceedings. That the British Gov-
eroment, therefore, previously to any further negotiation, claim-
ed from ’the Government of the United States an acquiescence
in the decisions pronounced by the arbiter upon all those points
which he bad decided; and, as a preliminary to any attempt- to
settle the remaining point by negotiation, to be satisfied that the
Federal Government was possessed of the .necessary powers
to carry into effect any arrangement upon which the two parties
might agree.

With respect to the proposition made by the American Gov-
ernment,. Sir  Charles thought that the difficulty which was
found insurmountable as against the line recommended by the -
King of the Netherlands, viz: the want of authority to agree
to any line which might imply a cession of any part of the ter-
ritory to which the treaty, as hitherto interpreted by the United
States, might appear to entitle one of the component States of

@
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the Union; would be equally fatal to that suggested by Mr.
Livingston, since a line drawn from the head of the St. “Croix
to highlands found to the westward of' the meridian of that spot,
would not be the boundary of the treaty, and ' might be-more
Justly objected to by Maine, and with more appealance of rea-
son, than that proposed by the arbiter.

The reply of Mr. McLiane to the plecedlng note i dated
on the 11th of March. He expressed his regret that his Brit-
annic Majesty’s Government should still consider any-part of
the opinions of the -arbiter obligatory ‘on- either party; those
opinions; the Secretary stated could not h'we been carried into
effect by the President without the concurrence of ‘the Senate,
who, regarding them, not only as not determining the prmmpal
ob_]ect of the reference, but as, in fact, deciding that object to
be impracticable, and, therefore, recommending to the two par-
ties a boundary not even contemplated, either by the treaty or
by the reference, nor within the power of the General Govern-
ment to take, declined to give their advice and consent to the
execution of the measures’ recommended by the arbiter, but
did advise the Executive to open a new negotiation for the as-
certainment of the boundary, in pursuance of the treaty of
17883 and the proposition of ‘Mr. Livingston, submitted in-his
letter of -30th of April, 1833, accordingly proceeded upon that
basis. - - Mr, McLane denied that a decision, much less the ex-
pression of an opinion by the arbiter, upon some of the disptited
points, but of a character not to ‘settle the real controversy,
was blndmg upon_either party; and he alleged that  the most

material pointin the line of the true boundary, both as it respects
the difficulty of the subject, and the extent of territory and do-
minions of ‘the respective Governments, - the-arbiter not - only
failed to decide, but acknowledged his- inability to decide; there-
by imposing upon both Governments the unavoidable necessity
of resorting to further negotiation-to ascertain the treaty- boun-
dary, and absolving each party from any obligation to adopt his
recommendations. The Secretary also declined to admit that,
of the three main points referred to the arbiter as necessary to
ascertain the boundary of the treaty, be had decided two.  On
the first point, Mr. McLane said, it was not contended a decis-
ion was made, or that either the angle or the highlands, called
for by the treaty, was found; and, on the third point an opinion
merely was expressed, that it would be suitable to proceed to
fresh operations to measure the observed latitude, &c.

The Secretary admitted that if the American proposition
should be acceded to by his Majesty’s Government, and the
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commission hereafter to be appointed should resultinascertain-
ing thé trué situation of the boundary called for. by _the treaty
of 1783, that it would be afterwards necessary,, in order to.ias-
certain the true line, to settle the other two points accmdmg to
which it should be traced.. - He therefore offered, if the Amer-
ican proposition should be acceded to, notw1thstandmg the ob-
ligatory ‘effect of -the decision of-the. arhiter on the, point. is :de-
nied; ‘to take the stream situated: farthest to ‘the’ northwest
among those which fall into the northernmost’of the three lakes,
the last of which bears, the name of Gonnecticut, lakey. as the
nolthwe,stemmost head of the Connecticut rivery according:to
the treaty of 17833’ and as it respects the third point referred
to the arbiter, the line of houndary on.the 452:of latitude, but
upon which he failed to decide, the President would agree, if
the proposition as to the, first point was embraced, to,adopt. the
old line. sul\'eyed and marked by Valentme and Colllns m
1771 and 1772, .., .

‘The Secretary.. then pl'oeeeded to state fulthel andamsuperaq
ble objections to an acquiescence, by the United. States;-in.the
opinions supposed to have been pronounced by | the- arbiter, in
the course of his reasoning upon the first point submitted : ta
him. - He remarked that the views expressed by.the arbiter on
these subordinate matters could not. be :regarded as decisions
withini the meaning of the reference, but rather as: postulates. or
premises, by which he.arrived at theopinion’ expressed in.regard
to the point in dispute; by an acquiescence. in them, thelefol‘e,
gs required hy Great Britain, the  United States . would, reject
as_erroneous the conelysion of the arbiter, whilst:. they;, would
adopt. the premises and reasoning by which it'was attained,.that
the seven postulates or premises presented as necessary ta.be
considered by the United States; are but part of those on whlch
the arbiter was equally exphcn: in.the expression. of his. views;
that on others lis reasoning might be considered as more fa
vorable to. the pretensions of' this Government, and that no rea-
son was perceived why an acquiescence in his opinions .upon
these, should not equally apply to all the premises assumed: by
him, and be binding upon both parties. . Mr. McLane was,
however, persuaded that there was no obligation on either Gov-
ernment to. gcquiesce in the opinion. of the arbiter on any of
the. matters involved in his premises; that such acquiescence
would defeat the end of the present negotiation and that, as it
appeared to be mutually conceded that the arbiter had not been
able to decide upon the first and most material point, sp as to
make a binding decision, there could certainly be no greater




NORTHEASTERN BOUNDARY, 421

obligation 10,yield; to his opinions on subordinate matters merely,
The Secrptary further obseived, that the most material point of
the; three;submitted to the arbiter, was that of the highlands, to
which the: President’s proposition directly applies, and which
are desighated in the treaty of peace as the northwest angle of
Nova Scotiay formed by a line drawn due north from the source
of the.-St. -Croix river to-the highlands dividing the rivers, &c.;
that the: arbiter found it impossible to decide this point,. and
therefore! recomménded; a néw: line, ‘different: from that: called
for by theitreaty of:1788, and which:could only be established
by alconventional arrangement. bétween the two :(Governments;
that the!Goovernment of - the United States could:not adopt. this
recommiendation; nor agree upon a:new:and- conventional. line,
without! theconsent. of the -State" of ‘Maine 5 that: the: present
negotiation proposed: to ascertain the boundary according to the
treaty of: 1783, and for this purpose, however -attained, the
authority of -the Government of the. United States ‘was com=
%ete;»that the: proposition offered by the Government of the

nited:iStates,-promised; in the opinion:of:the~President, : the
means of ' ascertdining -the true line,; by discovering the highlands
of the-treaty; but the British Government ‘asked.:the United.
States, as a preliminary concession; to acquiescein the opinion
of »the: arbiter 'upon - ¢ertain:-subordinate facts; a ‘concession
which would, in effect, defeat the sole object; not only of the
proposition, but of the: negotiation,:'viz: the determination -of
the boundary according:to the treaty: of 1783, by confining the
négotiation- to-a:conventional line, to which this government had
not the authority to agree, Mr, McLane also said that, if, by
a resort to. tle:plain rule now recommended, it should be found
impracticable: to: trace the- boundary according to the. definitive
treaty, it would then be time enough to enter upon-a negotiatipn
for a_conventional substitute for it.- He -stated, in answer to
the suggestion of Sir Charles: R. Vaughan, ‘that the objection
‘urged. against the line of  the arbiter would equally lie against
that suggested by -Mr. Livingston; that the’ authority of the
Government to ascertain the true line of the treaty was unques-
tionable, -and that the American proposition, by confining . the
pourse to the natural object, would be a legitimate ascertainment
of that line. .. ‘

In:-anote dated March 16, Sir Charles R. Vaughan offered
some. observations upon the objections, on the part of the Unit-
ed Btates, to acquiesce in the points previously -submitted to
the American Government. He said that the adoption of the
views of the British. Goyvernment by the Government of the
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United: States; was meant to be-the- ground- work of ‘futire
proceedings, whether those proceedings were to be directed to
anotheisatternpt to-trace the boundary as proposed by the latter,
orto’ a-division of the territory depending: upon -a-convens
tional‘line; he maintained that the arbiter had decided,- as the
British Government asserted; two out of the three main points
submitted for his: decisiony viz:what-ought-to be considered as
the northwesternmost head of* the Connecticut, (but which the
CGrovernment of “the United States is only willing to-admit con-
ditionally) and the point relative to tracing the boundary “along
the 452 of latitude.  'T'his point, he observed, Mr. McLane
wished to dispose of by adopting the old line: of Colling and
Valentine, which was suspected of ‘great inaccuracy by both
parties, and the only motive for - retaining: which: was :because
some American citizens-have made- settlements: upon:territory
that a new: survey - might -throw -into’ the. possession’ of> Great
Britain. .-Sir . Charles. denied that:the - acquiescence: of - the
United States in the seven- subordinate points:lately :submitted
by his Majesty’s Government, would confine the negotiation to
a conventional line, to. which the President had no authority to
agree; and affirmed that not a step could be taken by the com-
missioners to be appointed according to Mr. Livingston’s pro-
position, notwithstanding the unlimited discretion whigh it was
proposed to give them, unlessthe two Governments -agreed
upon two of the seven subordinate points: ¢‘the’ character of
the land they are to discover as dividing waters according to
the treaty of 1783; and what are to be considered as Adtlantic
rivers.” = SRR AT

In answer to Mr. McLane’s observation, that on many points
the reasoning of the arbiter had been more favorable to the
United States than to Great Britain, and that, therefore, acqui-
escence should equally apply to all the ‘premises -assumed, Sir
Charles expressed his confidence that if acquiescence in them
could facilitate the object which now occupied both  Govern-
ments, they would meet with the most favored consideration.
Sir Charles adverted to the -obligations contracted -under the
7th article of the convention, to the opinion of his Majesty’s
Government that they were binding, and its willingness to abide
by the award of the arbiter; he referred to the small majority
by which he supposed the award to have been defeated inthe
Senate of the United States, and a new negotiation advised - to
be opened; to the complicated nature of the plan proposed by
the United States for another attempt to trace the boundary of
the treaty; to the rejection of the points proposed by the

s
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British. Government. to render that plan more practicable, &c.;
and regretted, sincerely, that the award of the arbiter,. which
conferred upon the United States three-fifths of the disputed
territory, together with Rouse’s-Point, a much: greater conces-
sion than is ever likely to.be obtained by a protracted negotia-
tion, was set.aside. An alleged insuperable constitutional dif-
ficulty having occasioned the rejection of the award, Sir Charles
wished to ascertain, previously to any further proceedings, how
far the General Government bad the power to carry into effect
any. arrangement resulting from.a new negotiation, the answer
of -Mr McLane upon this point having been confined to stating
that, should & new commission of survey, freed from. the:re-
striction of following the due north line of ' the treaty, find any
where westward of that line, highlands separating rivers, accord-
ing to the treaty of 1783, a line drawn from the monument . at
the source of the St. Croix, would be such a fulfilment of the
terms of that treaty, that the President could agree to make it
the boundary, without reference to the State of Maine.
Mr..-MecLane,; under date of March 21, corrected the error
into: which Sir Charles:had fallen, in regard to the proceedings
on the award in:the Senate of the United States, and showed
that that body not only failed, but by two repeated votes of
thirty-five and thirty-four to eight, refused: to consent to: the
execution of the award, and, by necessary implication, .denied
its binding effect upon the United States; thus putting it out of
the power of the President to carry it into effect, and leaving
the high parties to.the submission situated precisely. as- they
were prior to the selection of the arbiter. «
The President had perceived, Mr. McLane said, in all the
previous ‘efforts to adjust the boundary in accordance with the
terms of the treaty of 1783, that a natural and uniform rule, in
the settlement of disputed.questions of location, had been quite
overlooked ; that the chief, if not only difficulty;. arose from a
supposed necessity of. finding highlands corresponding with the
treaty :description in a due north line from the monument ; but
it was plain, that if such highlands could be any where discov-
ered, it would be a legal execution of the treaty to draw a line
to them from the head of the St. Croix, without regard to the
precise course given in the treaty. It therefore became his
duty to urge the adoption of this principle upon the Govern-
ment. of his Britannic Majesty, as perhaps. the best expedient
which remained for ascertaining the boundary of the treaty of
1783, The Secretary could not perceive, in the plan pro-
posed, anything so complicated as Sir Charles appeared to sup-
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pose; on the contrary, it was recommended to. applobatlon
and confidence by its entire simplicity. It chiefly required the
discoyery of the highlands, called for by the treaty, and the
mode of reaching them, upon the principle suggested was'so
simple that no observations could ‘make it plainer. - The diffi-
culty of discovering such highlands, M. McLane said, was
presumed not to be insuper able.  The arbiter himself was not
understood to have found it impracticable ‘to discover highlands
answering the description of the highlands-of the treaty, though
unable to' find ' them' due north-from the monument, and cer-
tainly it could'not be more difficult for commissioners on' the
spot’to arrive at-a conclusion satlsfactmy to theu owi Judg-
ment, as to the locality of the highlands. \

Mr.. McLane, in answer to Sir Charles’s 1equest fol' infor
mation on-the subject,-stated that -the -difficulty in‘the*way of
the adoption: of' the Jine recommended.by+the arbiter; was the
want:of authority in the Government. of: the ~United: States‘to
agree to-a line, not only confessedly different from the line ‘call-
ed for by the treaty, but which would deprive the ‘State of
Maine of a portion of territory t0 which she would: be- entitled
according to the line of the definitive treaty ; that by the Pres-
ident’s proposition ‘a commission would be raised - not to es-
tablish @ new line differing from the treaty of 1783, but to de-
termine what the true- and original boundary was, and in which
of the two disagreeing parties the right to the disputed territory
originally was ; that, for this purpose, the authority of the orig-
inal commissioners, if they could have agreed, was: complete
under the Ghent treaty, and that of the new commlsswn pro-
posed to be constituted could not be less. - -

Sir Charles R. Vaughan explained, under date of the 94th of
March, with regard to his observation, ¢‘thatthe mode in which
it was proposed by the United States to settle the -boundary
was complicated; that he did not mean to apply it to the adop-
tion of a rule in the settlement of disputed questions of loca-
tion, but to the manner in which it is proposed by the United
States' that the new commission of survey shall ‘be selected
and constituted.”’

On the 8th of December, 1834, Sir Charles R. Vaughan
transmitted a note to the Depaltment of State, in which, after
a passing expression of the regret of his' Majesty’s: Goveln-
ment, that the American Government still declined to come to
a separate understanding on the several points of difference with
respect to which the elements of decision were fully before
both Governments, but, without abandoning the argument con-
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tained in his‘note of 10th February last, he addressed himself
exclusively to the' Americdn proposition for the appointment
of a new commission’to be’empowered to seek, westward of the
meridian of the ‘St.’ Croix, highlands answering to the desecrip-
tion*'of those mentiched in‘the treaty of 1783, "He stated, with
régard to the rule of surveying on which the proposition was
founded, that however just and reasonable it might be, his Ma-
jesty’s Government did not consider it so generally established
and recognized as Mr.” McLane assumed it to be; that, indeed,
no similar case was recollected in which the principle asserted
had been put in practice j yet, on the  contrary, one was res
membered, not only analogous to that under discussion, but ari-
sing out of the same article of the same treaty, in' ‘which the
supposed rule was invested by the agents of the American Go-
vernment itself; that the treaty of 1783 declared that the line
of boundary was to proceed from the Lake of the Woods ¢“in
a due west: course to the Mississippi;’ but'it being ascertained
that such a line could never reach that river, since its sources
lie south of the latitude of the Lake of the 'Woods,  the com-
missioners, ‘instead of adhering to the natural object, the souree
of the' Mississippl, and drawing a new connecting line to it from
the Lake of the Woods, adhered to the arbitrary line to be
drawn due west from the lake, and abandoned the Missis~
sippi, the specific landmark mentioned in the treaty.

Sir Charles further stated, that if the President was per-
suaded that he‘could carry out the principle of strveying he
had proposed, without the consent of Maine, andif no hope
remained, as was alleged by Mr. McLane of overcoming the
constitutional difficulty in any other way until, at least this
proposition should have been tried, and have failed, his Majes-
ty’s Government, foregoing their own doubts on the subject;
were ready to acquiesce in the procéeding proposed by the
President, if that proceeding could bé carried into ‘effect in a
manfier not otherwise objectionable; that ¢¢his Majesty’s Gov-
efnment would “consider’ it desirable that the principles on
which the new commissioners would have to conduct their sur-
vey should be settled before-hand by a.special convention be-
tween the two (Governments;”’ that there was, indeéd, one pre-
liminary question, upon which it was obviously necessary the
two Governments should agree before the commission could
begin their survey with any chance of success, viz :  What is
the precise meaning to be attached to the words employed in
the treaty to define the highlands whicl the commissioners are
to seek for ? that those highlands are to be distinguished from

25



126 NORTHEASTERK BOUNDARY.

othet highlands by the rivers flowing from them, and those dis-
tlngulshmOr rivers to be known, from others by the s1tuatlon of
their mouths; that with respect to the rivers flowing south in-
to, the Atlantic ocean, a difference of .opinion existed between
the two Governments; that wlnlst the  American Government
contended that rivers falling into_the. Bay of Fundy were, the
British Government contended that they were not, for the pur-
poses of the treaty, rivers falling into the Adtlantic ocean ; and
that the views and arguments of the British Government, on this
gomt, had been confirmed by an impartial. authority selected

y. the common consent of the two Governments, who was of
opinion that the rivers St. John and Ristigouche were not
Atlantic rivers within the meaning of the treaty, and that his
Majesty’s Government, therefore, trusted that the American
cabinet would concur with that of his Majesty.in demdmg “‘that
the Atlantic rivers which are to. gmde the  commissioners in
searching for the highlands described in the. treaty are those
which fall into the sea to the westward of the mouth of the riy-
er St. Croix;” that a clear agreement on this point must be an
indispensable preliminary to the establishment of any new com-
mission of survey; that till this point be decided no survey of
commissioners could lead to a useful result, but that its decis-
ion turns upon the interpretation of the words of a treaty, and
not upon the operations of surveyors; and his Majesty’s Gov-
ernment, having once submitted it, in common with other
points, to the judgment of an impartial arbiter, by whose award
they had declared themselves ready to ab1de, "could not consent
to refer it to any other arbitration.

(In a note from the Department of State, dated 28th Apnl
1835, Sir Charles R. Vaughan was assured that his prompt
suggestion, as his Britannic Majesty’s Minister, that a negotia-
tion should be opened for the establishment of a conventional
boundary between the two countries, was duly appreciated by
the Presldent, who, had he possessed like powers with his,
Magesty 5 Govemment over the subject, would have met the
sugrestlon in a favorable spirit. ) :

he Setretary observed that the submission of the Whole
subject, or any part of it, to a new arbitrator, promised too lit-
tle to attract the favorable consideration of either party; that
the desired adjustment of the controversy was consequently to
be sought for in the application of some new principle to. the
controverted question; and that the President thought that by
a faithful prosecution of the plan submitted by his direction, a
settlement of the boundary in dispute, according to the terms,
of the treaty of 1783, was attainable.
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With regard: to the rule of practical surveying offered as the
basis of the American proposition; he said,if it should become
material to-do 'so, which-was not to- be -anticipated, he wotld
find no difficulty either in fortifying the ground occupied by
this Government in' this- regardy ortin 'satis{ying Sir Charles
that the instance brought into'notice:by his'Britannic Majesty’s
Government of a'supposed: departure from’the rule, was not “at
variance with the assertion’of - Mr. Liivingston repeated by Mr.
McLane. © The Secretary, therefore, limited himself ‘to the
remark that - the line- of - demarcation referred’ to: by ~Sir
Charles, was not established as:the' true boundary prescribed
by the treaty of 1783, but was’a ‘conventional substitute for«it,
the result of -a’néw: negotiation, cotitrolled-by-other consideras"
tions than those to be drawn from ‘that instrument only::- -

The ‘Secretary expressed the President’s: unfeigned regret
upon learning the decision of his Majesty’s Government not to
agree to the proposition made on the part of the United States
without a precedent :compliance : by: them - with inadmissible
conditions. . - He-said that the views:of : this' Government in re-
gard to this’ proposal of  his “Majesty’s Goverament, had been
already communicated " to - Sir Charles R.- Vaughan; ‘:and-the
President perceived withpainy that-the reasons upon which
these opinions were founded,:had‘ not been found to'possess
sufficient force. and justice to induce the- entire withdrawal of
the objectionable conditions;but that; on the contrary, while: his
Majesty’s Government had:been - pleased to' waive for the pre-
sent, six of the seven opinions referred to, the remaining one,
among the most important of them all, was still insisted: upon,
viz: that the St. John and- Ristigouche  should be treated by
the supposed commission as not being Atlantic rivers according
to-the’ meaning of " those terms, in the treaty. . With' reference
to " that part of Sir Charles communication which seeks to
strengthen the ground heretofore: taken on this point by the Brit-
ish-Government, by calling to.its. aid the supposed confirmation
of the arbiter, the Secretary felt himself warranted in question-
ing whether the arbiter had ever given his opinion that the riv-
ers St. John and Ristigouche cannot be considered, according
to the meaning of the treaty, as rivers falling into the Atlantic;
and he insisted that it was not the intention of the arbiter to ex-
press the opinion imputed to him.

The Secretary also informed Sir Charles that the President
could not consent to clog the submission with the condition
proposed by his Majesty’s Government ; that a just regard to
the rights of the parties, and a proper consideration of his own
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duties, required. that the new submission, if- made, should be
made witliout restriction or qualification upon the discretion. of
the commissioners, other: than-such as resulted from establish-
ed facts and the . just interpretation of the definitive treaty, and
such as had been heretofore, and were.inow again- tendered to
his Britannic Majesty’s Goovernment; thiag;heidespaired of ob-
taining a better. constituteéd. trihunal.than the one proposed;: that
he  saw nothing: unfit or improper:in.submitting thé; question as
to: the:character in.which the St John or Ristigeiiche were to
be regarded; to the-decision of  an impartial’ commission; - that
the parties had heretofore thought it proper so to submit it, and
that it by no means, followed, thatbecause commissioners chosen
by the parties themselves, without aniumpire, had failed to.come
to an agyeement respeetingit, that the.same result would attend
the efforts, of .a;commission : differently selected.;'The Sécre-
tary closed his note by: stating that the Priesident-had no new:pro-
posal to offer, but would be: happy: to:receive-any:such proposi-
tion as his Britannic - Majesty’s (Government. might think it ex-
pedient to make, and by intimating - that: he was ‘authorized - to
confer -with Sir Charles, whenevet it might -suit his conven~
ience and comport with the' instructions, of his Goyernment, with
respect to thetreaty boundary, or a conventional substitute for it.
On. the 4th of May, 1835, Sir Charles R. Vaughan: express-
ed his, regret that the condition whichi:his :Majesty’s Govern-
mént had brought forward ‘as:ah essential preliminaryito the
adoption of the President’s proposal.lad been  declared to ba
inadmissible by the American Govérament. : e
. Sir Charles’ confidentlyappealed to the tenor of the language
of the award of the arbiter:to justify: the inference drawh from
it by bis. Majesty’s  Government in regard to:that point-in the
dispute which respects the rivers which are:to bé:considered
as falling directly into the Atlantic.: The acquiescence of  the
United. States in what was-understood -to be the opinion of the
arbiter, was invited, he said, because the new. commission could
not enter upon their survey in search of the highlands. of ' the
treaty without a previous -agreement between.the two Govern-
ments, what rivers ouglht to be considered ' as . falling into the
Atlantic; and that if the character in.which the Ristigouche
and St. John were to be regarded, was a question to be: sub-
mitted -to the commissioners, the President’s proposition would
assume the character of a new 'arbitration, which had' been al-
ready objected to by the Secretary. Sir Charles also stated
that while his. Majesty’s Government- had wished to maintain
the decisions of the arbiter on subordinate points, their men-
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fion had not: been confined: to - those decided 1 in favor: of: Brit-
ish claims; that the'decisions: were nearly balanced in favor of
either party,:and -the general: rresult of -the- arbitration was so
manifestly in-favor of: the United -States, thatto them were as-
signed three-fifths of the territory in dispute,-and-Rouse’s pomt,
to which they had: voluntarily resigned: all claim. .

Sir Charles acknowledged. with much satisfaction-the Sec-
retary’s assurance that if the President possessed the same pow-
er as his Majesty’s: Government over the question of boundary,
he would have met the suggestion of ‘a conventional line, con-
tained in Sir Charles’s note of the: 31st of May, 1833, in a fa-
vorable. spirit ; he:lamented that the: two - Governments could
not coincide in the opinion-that: the: removal df the only diffi-
oulty i the relations between - theni; was: attainable by 'the-last
proposal of ‘the PleSIdent, as it ‘was the only one:in:his power.
to:offer in:alleviation ‘of vthe’ task of ‘tracing: the' treaty line; to
which the:Senate had-advised thatany further negotiation should
be restricted 5 hesaid'that he was‘ready to confer with the
Secretary whenever it ‘mightbe:'convenient to receive: him ;
and stated’sthat, asi:to vany ploposmon whicH it might - be: the
wish of ‘the Umted States to receive from his Majesty’s' Gov-
ernment 1espect1ng a: conventional ‘substitute! for ‘the: treaty of
1783, it would, in the'first instance, to avoid constitutional dif-
ficulties in the way of : the Executlve, be necessary to obtain
the ¢onsent of Maine, an object which miust be undertaken ex-
clusively by the General Government of the United States. -

Mr. Bankhead, the British Charge d’Affaires, in a note-ito
the department ' dated 28th December, 1835, stated that dur~
ing the three years which had elapsed since the refusal of the
Senate to agree to the award of - the King of the Netherlands,
although the British Government had'more than once declared
its readiness ' to abide by:its offer to accept the award, the Gov-
ernment of -the Uhited States had‘as often replied that, on its
part, that award could not be- agreed to;::that the British Gov-
ernment now considered: itself, by this refusal‘of the United
States, fully and entirely released from the conditional offer
which it had made ; and that hLe was instructed distinctly to
announce to the President, that the British - Government with-
drew its consent to accept -the territorial ‘compromise recom-
mended by the King of the Netherlands.

With regard to the American proposition for the appomtment
of a new commission of explorationand survey, Mr. Bankhead
could not see, since the President found himself unable to ad-
mit the distinction between the Bay of Fundy:and the Atlantic
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Ocean; how dny: useful result could arise out of the ‘proposed
survey;: he thought; on the contrarys that if it did not. furnish
fresh: subjects of difference between the two’ governments it
could, at least, -only bring the subject back to the same pomt at
which it now stood.

To the suggestion of the Pre51dent, that the commission of
survey should be empowered to decide the river questlon, M.
Bankhead said, it was not in the power'of his Majesty’s’ Gov=
ernment to -assent; that' this point could not properly:-be re-
ferred to such a commission, because: it turned upon- the: in=
terpretation to be put upon thé words of the treaty of 1783,
and upon the:-application of that -interpretation to geoglaphxcal
fdcts already well known and ascertained; and that therefore
a commission of survey had no-peculiar..competency:to:decide
such a question;. that to refer it to any . authority “would 'be ‘to
submit it tesa fresh arbitration; and. thatif his- “Majesty’s Gov-
etnment were, prepared. to-agree. to.a - fresh.‘arbitration;  which
was not.the! case, such arbitration ought 'necessarily, instead of
being confined to one particular: point alone, to. include: all the
points in dispute between the two. Governments; that his Mas
Jesty’s Government could  therefore. only. agree to such'a com=
inission,: provided: there were a.previous, understanding between
the two (Governments, that, although neither should be required
to give up its own interpretation of  the riverquestion;yet *“the
commissionérs: sliould ‘be instructéd to search for  highlands
upon the character of which no. doubt could exist on- e1ther
side.??,

"If this modification of the Pre51dent’s proposal should not
prove acceptable, Mr. Bankhead obsetved, the only remaining
way of adjusting the difference, would be to abandon altogether
the attempt to drawa line in confoumly with the words of the
treaty, and to fix upon a convenient line ' to bé drawn according
to equitable principles and :with a view to the respective inter-
ests and the .convenience.of the two partiés.. He stated , that
his Majesty’s Government were perfectly ready to treat forsuch
a line, and conceived that the natural features of the:disputed
territory would afford peculiar facilities for -drawing it; that his
Majesty’s Government ‘ would - therefore propose  an :equal
division of ‘the territory in dispute between Great ‘Britainand
the United States; and that the general outline of such a divis-
ion would be that the boundary between the two States should
be drdwn due north from the head: of the - St. Croix river till
it intersected the St.. John,. thence up the bed of the St. John
to;the southernmost source of that river, and from that pointit
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should be drawn to. the head of the Clonnecticut river, in: such
manner as to-make- the northern.and southern  allotments of the
divided territory as - rly ag. posmble equal to. each other in
extent, . ., s

In reply to the precedmg note, the Secretaly, under date of
February 29th, 1836, expressed the President’s regret to find
that his Britannic MaJesty s Governmentadhered to its objec-
tion to the appointment of a commission, to be chosen in either
of the modes: heretofore. proposed by. the United - States,:and
his conviction that the. proposition, on which it was founded,
“that the river question was 2 question of treaty. construction on-
ly,” although repeated on various occasions by Great Britain, was
demonstrably untenable, and indeed  only. plau31ble, -when - ma-
terial and most important, words of description.in the treaty. are
omitted in quoting from that instrument. He said . that: while
his Majesty’s Government maintained their position, agreement
between the United States and Great Britain on this point.was
impossible; that the President was, therefore, constrained -to
look to the new and conventional line offered in Mr. Bankhead’s
note;..but that in such a line the wishes and interests- of Mame
were to be consulted; and that the, President could notiin jus-
tice to himself or that State,: make - any proposmon -utterly
irreconcilable with her previously well known opinions on the
subJect, that the principle of compromise and equitable division
was adopted by, the King of the Netherlands in the line recom-
mended by him; a line rejected . by the United States because
unjust: to Maine; and yet that line gave to Great Britain little
more than 2,000,000,  while the  proposition now . made by
his Majesty’s Government secured to Great Britain of the dis-
puted land ‘more than 4,000,000, of acres; that the division
offered by Mr. Bankhead’s note was not. in harmony with the
equitable rule from which it is said to spring, and if it were in
conformity with it, could not be accepted without disrespect to
the previous deClSlOIlS and just expectations of Maine. The
President was far from attributing this proposition, the Secre-
tary said, to the desire of hig Majesty’s.Government to acquire
territory; he doubted not that the offer, without .regard to the
extent of territory falling to the north or. south of the St John,
was made by his. Majesty’s. Government frony a belief that the
substitution of a river for a highland boundary would be useful
in_ preventing territorial disputes. in future; but although the
President coincided in this view of the subject, he was com-
pelled to decline the boundary proposed as.inconsistent with
the known wishes, rights, and decisions, of the State.
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The Secretary concluded by stating that the President, with
a'view to terminate at'once all controversy, and, without regard
to the extent of territory lost by one party or acquired by the
other, to establish a definite and indisputable line would; if hig
Ma_]esty s Government assented to it, apply to the State of
Maine for its consent' to make the river St. -John, from its
source to its mouth, tle boundary between Maine and his Bii-
tannic Majesty’s dominions in that part of North“America.

Mr. Bankhead acknowledged, on the 4th of March, 1836,
the receipt of this note from the department, and said that the
rejection of the:conventional line proposed in his previous
note would cause his Majesty’s Government much regret; he *
referred the Secretary to that part of his note of the 28th-De-
cember last, wherein the' proposition of the President for a
commission of exploration - and survey is fully discussed, as it
appeared to Mr. Bankhead that the Secretary had not given
the'modification on- the part of his Majesty’s Government of
the American proposition, the weight to which it was entitled ;
he said that it was offered with the view of meeting, as far das
practicable, the wishes of the President, and of endeavoring,
by such a preliminary measure to bring about a settlement of
the ‘boundary upon a basis satisfactory to both parties; that
with ‘this view he again submitted to the Secretary the modi-
fied p10posa1 of his. Majesty’s - Government; remarking that the
commissioners who might be  appointed were not to decide up-
on points of difference, but merely to present to the respective
Governments the - result of their labors, which it was hoped
and believed would pave the way for an ultlmate settlement of
the question,

Mr. Bankhead ‘considered it proper to state frankly “and
clearly, that the proposition offered in the last tiote from 'the
department, to make the river St. John, from its source to its
mouth, the boundary between the United States and his' Majes-
ty’s province of New Brunswick, was one to which the British
Government, he was convinced, would never agree.

On the 5th March, ‘the- Se01eta1y expressed - regret that his
proposition to make the river St. John the boundary between
Maine and New Brunswick, would, in the opinion of Mr. Bank-
head, be declined by his Govemment that the Government
of the United Statés could not, however, relinquish the hope
that the proposal "when brought befoire his Majesty’s cabinet
and considered with the attention and deliberation due to its
meul:S, would be viewed in a more favorable light than that in
which it appeared to have presented itself to Mr. Bankhead.
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if, howevel, the Secretary added, thlS expectatmn should be
‘dlsappomted it would be necessary, before the, Plesxdent con-,
sented to the on of his previous. ploposmon for the
appointment of a commission of exploratlon and survey, to be
in d 'more fuIIy of 'the views of the British Government in
oﬂ’eung the modification, so that he might be enabled to judge
how the report of the commission, (which, as now proposed.to
be, constituted, was not to decide upon points of dlﬁ’elenge,)a
would be  likely to lead to an ultimate settlement -of the question.
of bound Y. and also which of the modes proposed for. the se-.
lect ' 1s‘was the one intended to be accepted
with the modification suggested by his Britannic Majesty’s
Government,

In January last, M. Fox, the British Mlmster at VVdshmgg
ton, made a communication to the Department of State, in:
which, with reference to the objection preferred by the Amer-
ican Govemment, that it had no power, without the consent of
Maine, to agree to the arrangement proposed by Great Britain,
since it would be considered by that State as. equivalent to a
cession of what she 1ega1ded as a part_of her territory, he ob=.
served that the ObJeCtIOH of the State could not be admitted as
valid, for the principle on which it rested was as good for
Gleat . Britain as it was for Maine ; that if the State was enti-
tled ) contend that until the treaty line was determined, the
boundary claimed by Malne must be regarded as the right one,
Great Britain was still more entitled to insist on a similar pre-
tension, and to assert that until the line of the treaty shall be
established satisfactorily, the whole .of the disputed territory
ought to be considered as belonging to the British crown, since
Great Britain was the original possessor, and all the territory
which had not been proved to have been, by treaty, ceded by
her, must be deemed to belong to her still. But, Mr. Fox
said, the existence of these conflicting pretensions pomted out.
the expedlency of a compromlse and why, he asked, as a
conventional line different from’ that.described in the treaty
was agreed to with respect to the boundar y westward from the
Lake of the Woods, should such a line not be agreed to, like-
wise, for the boundary eastward from the Connecticut? Her
Majesty’s Government could not, he added, refrain from again
pressing this proposition upon the serious consideration of the
United States, as the arrangement best calculated to effect a
prompt and satisfactory settlement between the two powers.

With reference to the American proposition to make the river
St. John, from its mouth to its source, the boundary, Mr. Fox

206
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remarked that it was difficult to understand upon what grounds.
any expéctation could have been formed that such a proposal
could be entertained by the British Government, f6r such an
arrangement would- give to the United States even greater ad-
vantages than they would obtain by an unconditional acquis
escence in their claim to the whole of the disputed territory,
because it would give to'Maine all the disputed territory lying
south of the St." John, and in exchange for the remaining part
of the territory lying to the north of the St. John, would add
to the State of Maine a large district of New Brunswick; a
district sinaller in extent, but much more considerable in value,
than the portion of the disputed territory which lies to the north
of the St. John, '

With regard to the proposition for the appointment of a com-
mission of exploration ‘and survey, Mr. Fox stated that her
Majesty’s Government, with little expectation that it could lead”
to a useful result, but, unwilling to reject the only plan left’
which seemed to afford a chance of making a further advance
in this matter, would not withhold their consent to such a com-
mission, if the principle upon which it was to be formed, and
the manner in which it was to proceed, could be satisfactorily
settled ; that of the two modes proposed in whicl such a com-
mission might be constituted, her Majesty’s ~Government
thought the first, viz: that it might consist of ‘commissioners
named in equal numbers by each of the two Governments, with
an umpire to be selected hy some friendly European power,
would be the best, but suggested that it might be better that the
umpire should be selected by the members of the commission
themselves, rather than that the two Governments should apply
to a third power to make such a choice ; * that the object of this
commission' should be to explore the disputed  territory, iy or-
der to find, within its limits, dividing lughlands, which might
answer the description of the treaty, the search to be made, in
a north and northwest line from the monument at the head of
the St. Croix, and that her Mgjesty’s Government had given
their' opinion that the eommissioners should be instructed to
look for highlands which both parties might acknowledge as ful-
filling the conditions of the treaty. ' - o

In answer (o the inquiry how the report of the commission
would, according to the views of her Majesty’s Government,
be likely, when rendered, to lead to an ultimate settlement of
the boundary question, Mr. Fox observed that, since the pro-
posal for the appointment of a commission - originated with the-
Government of the United' States, it was rather for that Gov-

~
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ernment than the Government of Great Britain to answer this
question. Her Majesty’s Government had already stated they
had little expectation that such a commission could lead to any
useful result, &c., but that her Majesty’s Government, in the
first place, conceived that it was meant by the Government of
the United States, that if the commission should discover high-~-
lands answering to the description of the treaty, a connecting
line from them to the head of the St. Croix, should be deemed
to be a portion ‘of the boundary between the two. countries
Mr. Fox further referred the Secretary to thé. previous, notes
of Mr. McLean on the subject, in which it was contemplated,
as one of the possible results of the proposed commission, that

such additional information might be obtained of the features of
the, country as might remove all doubt as to the impracticahil
ity of laying down a boundary in accordance with the letter of
the treaty. Mr. Fox said that if the investigations of the com-
mission should shew that there was no reasonable prospect of
finding the line described in the treaty of 1783, the constitu-
tional difficulties, which now prevented the United Statés from
agreeing to a conventional line, might possibly be removed, and
the way be thus prepared for a satisfactory settlement. of the
difference by equitable division of the territory ; but, he added,
in conclusion, if the two Governments should agree to the.ap-
pointment of such a commission, it would be necessary that
their agreement should be by a convention, and it would be ob-
viously indispensable that the State of Maine should be an as-
senting party to the arrangement. , i

In acknowledging the receipt of Mr. Fox’s communication
at the department, he was informed, (7th February,) that the
President experienced deep disappointment in finding that the
answer, just presented on the part of the British Government,
to the proposition made by this: Government with, the view of
effecting the settlement of the boundary question, was so indef-
inite in its terms as to render it impracticable to ascertain, with-
out further discussion, what were the real wishes and intentions
of her Majesty’s Government respecting the appointment of a
commission of exploration and survey; but that a copy of it
would be transmitted to the Executive of Maine, for the pur-
pose of ascertaining the sense of the State authorities upon the -
expediency of meeting the views of her Majesty’s Government,
so far as they were therein developed.

Occasion was taken at the same time, to explain to Mr. Fox,
in answer to the suggestion in his note of the 10th of January
last, that the parallel of latitude adopted as a conventional syh-
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stitute for the line demgnated in the treaty for. the boundary
westward from the Lake of the Woods, passed over territory
within the exclusive jurisdiction of the General Government,
without trenching upon the rights or claims of any member of
the Union ; and the legitimate power of the Government there«
fore to agree to such line was held to be perfect; but that i in
acceding to a conventlonal line for the boundaly eastwar‘ ¥
the river Connectlcut it would: tradscend “iis” stltutl il
powers, since ‘sucha measure could’ only be. édrtie fect
by violating the jurisdiction of ‘a sovereign State, and’ assummg
to alienate a portion of the territory claimed by such State.

In reply to the observation of Mr. Fox, that it was difficult
to understand upon what ground an expectation could have been
entertained that the proposition to make the St. John the boun«
dary, would be received by her Majesty’s Government, he Was
informed that the suggestion had been offered as-the proposi«
tion on'the part of Great Britain that led to' it, was supposed to
have been, without regard to the extent of tenltmy lost or acqu
ed by the respective parties ; and in the hope 'that the. gleat‘ jlud
portance of terminating this controversy, by estabhshmg> a defi-
nitive and indisputable boundary, wotild be seen’ and acknowl-
edged by the British Govérnment,’ ‘and have a cmreapondent
weight In influencing its decision ; that the suggestion in Mr.
Bankhead’s note of 28th December, 1835, of a part of the river
St. John, as a portion” of the general outhne of a’conventional
. boundary, apparently recognized the “superior advantages ‘of
a river over a highland boundary ; “and that no, di fﬁculty was an-
ticipated on the part of her Majesty’s "Glovérnment in under-
standing the grounds upon which such a pxoposal was expected
to be entertained by it, since the precedent proposition’ of . Mr.
Bankhead just alluded to, although based upon the pnnc:lple of
an equal division between the partles ‘could not be justified by
it, as it'would have given nearly two- “thirds of the’ disputed 'ter-
ritory to Great Britain ; that it was, thelefore, fair to presime
that the river line, in the opinion of his Maj esty s Government,
presented advantages sufficient to countérbalance any loss of
territory, by either party, that might " accme from 1ts‘adopt10n H
and it was also supposed that another”tecommendation of ,this’
line would be seen by Great Britaih in the fact that, whilst, by
its adoption, the right. of Jurlsdlctlon alone would have been
yielded to the Unitéd States over that portion of New Bruns-
wick south of the St. John, Great Britain would have acquired
the right of soil and jur isdiction of all the dlsputed territory
north of that river. ,
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To correct a misapprehension into which Mr. Fox appeared
to- have: fallen, the distinctive difference between the American
proposition for a commission, and the proposition, as subse-
guently modified by Great Britain, was pointed out ; and he was
informed.that although the proposal originated with thrs Govern~
ment, the modification was so fundamental]y important, that it.
entirely changed the nature of the proposition ; and that the sup-
position, therefore, that it was rather for the Government of the
United States, than for that of Great Britain, to answer the inqui-
ry preferred by theSecretary of State for information relatiy
to the manner in which the report of the commission, as, pro-
posed to be constituted and. mstlucted by the. British Govern-
ment, might tend to a pragctical- vestlt, was. unfounded. Mr.
Fox was also given to understand that any decrsron made by a
eommission .constituted in the manner proposed by the United:
States, and instructed to seek for the highlands of the tleaty ‘of
1783, would be binding upon this Government, and could be:
camed into effect without unnecessary delay; but if the substi-
tute presented: by her, I\IaJesty s Govelnment should be insisted
on, and its principles, be adopted, it would then be: .necessary, 1o
resért to the State of Mame for her assent in all proceedmg,s
relative to the maiter, since any arrangement undel it can only

be for a conventlonal line to which she ‘must be a part .

“In conelusion, it was intimated to Mr. Fox, that- 1fy a nego-
tiation be entertained by this - Government at all, upon the un-
satisfactory basis afforded by the British eounter: proposition or
substitute, the President will not invite it, unless theé-authorities
of the State of Maine shall think it more likely to lead to am:
adjustment of the question of boundary than the General Goy=-
ernment deemed it to be, although pledlsposed to see it in the:
most favorable light,

Your excellency will perce1ve that, In the course of these:
proceedings, but without abandoning the, attempt to. adJLISt the
treaty line, steps necessarily from: the want' of power in the
Federal Government, of an informal character, have been taken.
to test the. dispositions: of the respective Governments upon the-
subject of substituting a conventional for the treaty line. ~ It will
also be seen, from the correspondence, that. the British Gov-
ernment, despairing of a satisfactory adjustment of the line of
the treaty, avows its willingness to enter upon a direct negotia-
tion for the settlement of a conventional line, if the assent of
the State of Maine to that course can be obtained.

Whilst the obligations of the Federal Government to do all
in its power to effect a settlement of this boundary, are fully

2
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1ecogn1zed on its part, it has in the event of its being unable
to do so specifically, by mutual consent, no other means to ac-
complish the object amicably, than by another arbitration, or a
commlsswn, with an umpire, in the nature of an arbitration.
In the contingency of all other measures failing, the President
will feel it to be his duty to submit another proposition to the
Government of Great Britain, to refer the decision of the ques-
tion to a third party. He would not, however, be satisfied in
taking this final step without having first ascettained the opinion
and wishes of the State of Maine upon the subject of a nego-
tiation for the establishment of a conventional line, and he con-
ceives the present the proper time to seek it.

I am, therefore, directed by the President, to invite your
excellency to adopt such measures as'you may deem necessa-
ry; to ascertain the sense of the State’ of Maine with respect to
the ‘expediency of altempting to establish a conventional line of
boundary between that ‘State and the British possessions, by di-
rect negotiation between thé Governments of the United States
and Great Britain; and whether the State of Maine will agree,

and  upon what conditions, if she elects to prescribe any, to’

abide by such settlement, if the same be made? Should the
State of Maine be of opinion that additional surveys and explo-
rations might be useful, either in leading to a satisfactory ad-
justment of the controversy, according to the terms of the frea-
ty, or in enabling the parties to decide more understandingly
upon the expediency of opening a negotiation for the establish-
ment of a line that would suit their mutual convenience, and be
reconcilable to their conflicting interests, and desire the crea-
tion, for that purpose, of a commission, upon the principles
and with thie limited powers described in the letter of Mr. Fox,
the President will, without hesitation, open a negotiation with
Great Britain for the accomplishment of that object.
' I'have the honor to be,
‘With high consideration,
Your excellency’s obedient servant,

G "JOHN FORSYTH.

To hlS excellency Epwarp Kenr, :
' Governor of the State of Maine,



