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ly 91' hastily~to bear .arid forbear, for the sake of the peace of the 
natiqnand the quiet of our horders. But we have a duty to pel':' 
form to ourselves and oUl'constituents;' who have entrusted:the 
~ighis. and honor of Maine to qill' keeping; . Relying upon yoi.il~ 
patriotism, and intelligel1ce,and .. ca'utioni I place:these dOCll­
ments before you, and askyoilr;actioh Ul)O~ ithemi xn>the' confi­
dent hope, that the rights andAheterritory .s,?cureddo us;by our 
fatl161'1,),in the field al1d . the cabinet) will not be impaired: ol'sur-
l'¢nder~d.'J i ; f' {;: 

, ii, ; EPWARDKENT. 
COUNCIL CHAMBER, ( 

, Murch 14th, 1838. 5 

._-'-

.• M-. Foxt'r{Mr."Ifobytn. 
;.; ! "," I, ,~, ? ' { " ,'.~, ~" 1 

WASHINGT'Oli);Januai'ylOrlB3a~, 

The undersigned, her Britannic Majesty's Envoythra6Mi~ 
nary and Minister Plenipotentiary, is dillect,ed' by his Gov.ernG 
fuent,to make the following obsedratlons to Mr. Forsyth, SeC'': 
ret~ry of State of tbe U nitedStates; wi~h l'efehincE1 to,' i:lerlaiXl' 
Pbint~ colinected with the qUystionof thi;! Northe~~tern'B6lth~ 
d~I'Y, which question form's thesubje'br .df.' the /accdtnpanYlng 
note\vh'ich the undersigned has thailonor, this day, ',t'o';addi'ess' 
to Mi'. Forsyth. , : 

The' British Government, with a view to prevail up6i1, that 
of the United States to come to antip'del·~t3.naing w\th'Great 
Bdtain'npon the river question, had stated,that the King of 
tlw', Netherlands, in his award, had decided that quesd()l13.c­
ooi'ding to the British interpretation of it, arrdhad expressed 
his opinion that the rivers which fall Into the Bay of Ftlndy are' 
not to be; considered as Atlantic rivers, for the purposes of tli~; 
treaty. . . . 

Mr. Forsyth, however 7 inhis note to SirChui'les,R. VaLlghan,: 
of; the 28th: of April, 1835; controvel'tsthis assertioh," ,and 
luaintains that the King of the N etberlands did not, in his award; 
express such an opinion, and Mr. Forsyth quotes· a passage' 
front the award, in support of this proposition.. ,. 

But it appears to her Majesty's Governrrient that MI'; F:ol'~ 
syth, has not correctly perceived the meaning of the pa:s~age 
which he quotes; For, in the passage in question, M~ Forsytli! 
apprehends that the word "alone" is goverriedby tl}evetb 
"incltlde," whereas an attentive examination 'of the conte'xtwill' 
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show that the word "alone" is governed by the verb "divide;" 
and that the'reahneaning of thepass~ge' is' this: that the rivelis 
flowing nottnand s0uthfromthe highlandsclaim:ed by the Uni. 
tedStates"tiJay'be arl'angedin two genera; the first ,genus: com­
prehending the rivets which fall into the ; St. Lawrence; the se­
cond genus comprehending those whose ,vaters, in 'sothe mai\.~ 
riel' or other, find their way into the Atlantic; but that evenlf;ac­
cording to this general classification, and in contradistinction 
from rivers flowing into the St. Lawrence, the rivers which fall 
into the bays of Chaleur and Fundy, might be comprised in the 
same genus with the rivers which fall directly into the Atlan­
tic, still the St. John and the Restigouchi form a distinct spe­
cies by themselves, and do not belong to the species of riv­
ers which fall directly into the Atlantic, for the St. John and 
Restigouchi are not divided in company with any such last men­
tioned rivers, and the award goes on to say, that, moreover, if 
this distinction between the two species were confounded, an er­
t'oneous interpretation would be applied to a treaty in which ev­
ery separate word must be supposed to have a illeaning, and a 
gelleria distinction would be given .to eases which are purely 
specific. .' 

The above appears to be die true meaning of the passage 
quoted by ,lYlr. Forsyth; but if that passage had not been in it. 
self sufficiently explicit, which her Majesty's Govel'l1mentthink 
,it is, the passage which immediately follows it would- remove 
all doubt, as to what the opinion of the King of the Netherlands 
was upon the, river question; for, that passage setting forth rea-
1:lonS against the line of boundary claimed by the United States, 
goes on tei say that such line would not. '·even separate the St­
Lawrenoe rivers immediately fromtheSti John and Resti~ 
gouchi, and that thus the rivers,' which this line wou}dsepar,. 
ate from the St. Lawrence rivers, would need, in m'der to reach 
the .Jltlantic, the aid of two intermediaries; First, the rivers St. 
Jobn and Restigouchi, and, secondly, the bays of Ohatew' 
and Fundy. 

Now, it is evident from this passage, that the King of the 
Netherlands deemed the bays of Fundy and Chaleur, to be, for 
the purposes of the treaty, as distinct and separate from the At­
lantic ocean as are the rivers St. John and Restigouchi; for 
he speci~cally mentions those rivers and those bays as the chan­
nels through which certain rivers would have to passin their 
way from the northern range of dividing highlands down to the 
Atlantic ocean; and it is clear that he considers that the waters 
of those highland rivers would not reach the Atlantic oeean lln-
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til aftei' they had travelled through the whole extent, eithel~ of 
the Restigouchi and the Bay of Chaleur, or of the:.8t. John 
atld . the Bay of Fundy, as the case might be i and for this rea­
son, among others, the King of the Netherlands declared it to 
be his opinion that the line north of .the St. John claimed by 
the United States, i8not the lin6 intended by the treaty. 

The undersigned avails himself of this occasion to'renew to 
Mr .. FOl'Syth tbe aSS~lra\1Ces of his high respect and considera" 
tiOI1. 

The Honorable JOHN FORSYTH, 
Secrct{t1'y of State. 

L·.·l . .J 

.M1'. Fox to .Mr. Forsyth. 

H. S. FOX. 

WASHINGTON,January 10, 1838. 

The undersigned, her Britannic :Majesty's Envoy Extraordi­
nary and Minister Plenipotentiary, has received the orders of 
his Government to make the following communication to the 
Secretary of State of the United States, with reference to the 
question pending between the two Governments upon the sub­
ject of the northeastern boundary. 

The undersigned is, in the first instance, directed to express 
to Mr. Forsyth the sincere regret of· her Maj esty's Govern­
ment, that the long continued endeavors of bothpal'tiesto come 
to a settlement of this important matter have hitherto been un­
availing. Her Majesty's Government feel an undiminished de­
sire to co-operate with the cabinet of Washington for the at­
·tainment of an object of so mtlch mutual interest, and they 
learn, with satisfaction, that their sentiments upon this point are 
fully shared by the actual President of the United States. 

The communications which, during the last few years, have 
taken place between the two Governments with reference to 
the present subject, if they have not led to the. solution of the 
questions at issue, have, at least, narrowed the field of future 
discussion. 

Both Governments have agreed to consider the awal'd of the 
King of the Netherlands as binding upon neither party; and the 
two Governments, therefore, are as free, in this respect, as 
they were before the reference to that sovereign was made.­
The British Government, despairing of the possibility of draw­
ing a line that shall be in literal conformity with the words of 
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the trettty.of 1783, has suggested that a conventional boundary 
should be substituted for the line described by the treaty; and 
has proposed that,in accordance with the principles of equity, 
and in pursuance of the general practice of mankind in similar 
cases, the object of difference should be equally divided between 
the two differing parties, each of whom is alike convinced of 
the justice of its own claim. . . ,.' . 

The United States Government has replied thartosuch an 
arrangement it has no power to agree; that, until the line of 
the treaty shall have been 6therwise determined, the State of 
Maine will continue to aSSUme that the line which it claims is 

• the true line of 1783, and . will assert that all the land up to that 
line is territory of Maine; that, consequently, such a division 
of the disputed territory as is proposed by Great Britain, would 
be considered by :Maine, as tantamount to a cession of what 
that State regards as a part of its own territory; and that the 
Federal Gove1'l1ment has no power to agree to such an arrange­
ment, without the consent of the State concerned. 

Her Majesty's Gove1'l1ment exceedingly regrets that such an 
obstacle should exist to prevent tbat settlement, which, under 
all the circumstances of the case, appears to be, the simplest, 
the readiest, the most satisfactory, and the most just. Nor can 
her Majesty's Government admit that the objection of the State 
of Maine is well founded; for the principle on which that objec­
tion rests is as good for Great Britain as it is for Maine. If 
lVIairle Jhinks itself entitled to contend that, until the true Iin'e 
'described in the treaty is determined, the boundary claimed by 
Maine must be regarded as the right one, Great Britain is sure­
ly still more entitled to insist upon a similar pretension, and to 
assert that; until the line of the treaty shall be established to the 
satisfaction of both parties, the whole of the disputed territory 
ought to be considered as belonging to the British crown; be­
cause Great Britain is the original possessor; arid all the terri­
tory which has not been proved to have been, by treaty, ced­
ed by her, must be looked upon as belonging to her still. But 
the very existence of such conflicting pretensions seems to 
point out the expediency of a compromise; and what compro­
mise can be more fair than that which would give to each par­
tyone half of the subject matter of dispute? 

A conventional line, different from that described in the trea­
ty, was agreed to as stated by Mr. Forsyth, in his note of the 
28th of April, 1835, with respect to the boundary wes,twar~ 
from the Lake of the Woods. Why should such a line not be 
agreed to, likewise, for the boundary eastward from the l'iver 
Connecticut? 
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. Her. Majesty:s. Government ca~mot ref:ain f~6m again pres~ 
smg" t~I!S proposltlOn upon the serlOUS conslderatlOn of the Gov'" 
ertiment~of the United States, as the arrangement whicJ1 would 
be;b~est calculated to effect a prompe and satisfactory settle .. 
ment between the two powers. " 

The :Government of the United: States,:indeed, while expres.; 
sed a doubt of its being able to obtain the assent of:Maineto.the'a~ 
bov"ementjqned proposal, did, nevertheless, express its readi­
ness to apply to the State "of Maine for. the assent of that StatE) 
·to the adoption of another conventioni11line, which should make 
the river St. John, £i'om its source tq its mouth, the bounda­
ry between the t,,"o countries. But it is difficult to understand' 
UpOll what grounds any expectation could have been formed; 
~hatsuph a proposal could be entertained by the British. Gol" 
erilmElnt. 

, ],01', such an arrangement would give to the" ,United States 
even gr.eater advantages than they would obtahl by an uncofl­
ditional acquiescence in their claim to the \vholeofthe:disputed 
terr~t9!T; because such an arrangement would, in the firstplace, 
give fo, Maine all thatp(lrt of the disputed territory ~vhicl1)ies 
to ~he south of the St. J olms; and would, in the next place, 
~nexchange for the remaining part of the. disputed te~T~tory 
whiph .lies .. to t~e north of the St. J olm, add to theState;9f 
Miin.e a)arge~istl;ictofNewHiBrunswick, lyipg"betweElIi t~w 
J,TnitedStates boundary and the southernp,art of .the coursEl qf 
the, St. John; a district smaller, indeed, mextent, :but muph 
in9re, considerable in value,tha~ the portion of t,h,e ,disputecJ 
tI:lrr~tory which lies to the nONh of the St. Jolin. '. . 
, : 13.ut, with .r.ef:lpect to a conv:entionalline, generally,the Gov~ 
€ljnmentof:Wa:;hington has stated thatit has not, at present, 
thep.owers ,constitutionally requisite for treating for such a line, 
and haii no hopes of obtaining such powers lll1til the, impossi~ 
bility of estabtibhing the line described by the treaty shall have 
11eencompletely demonstrated by the failure of ano.ther . attempt 
to trac"e; that line by a local swvey. . 
{, Under these circu,mstanc6s, it appeal's that a' conventional 
line cannot, .atprt;)sent, be agl'eed Upon, and that such a mode 
of settlement.i,s, in the existing stat,e of the negotiation, irn-
possible. . 
.~hus, then, the award of the King of the Netherlands; has 
b(:!~n;aban~o:Qed by both parties, in consequence of it~ rejecti9n 
'fly trw All}E(~'ican Senate; and a rtegotia,tion between the two 
Gpvel,'nmE(:Qts for a cOl1ventional line, suite.d to the interests and 
copvenience of the two parties) has, for the present, been reo. 
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dered!impossible,i by . difficulties arising on the part of tM UhHed 
States j 'and, both,Hovernmerits are alike· f\verse toa ·new'; arbi" 
tration. Ih thisistaie of things;; the Government of the Unitea 
States ,has pl1oposed: to the British cabici~t that another a'ttehlpt 
should 'be 'made: to trace • out; a bOllndm'y, 'according' to the 
letter of the treaty~ an~ that a co~mission of explotation lalld 
survey should be· apPolllted,for that pl1j'pose. I: : ;'; r.; . 

;HerMajesty's Goverl)ment have little et:pectatidn that 'siJch 
a' commissioil· could leadro any, l1sefulr~stllt; 'and. c5nl;th~Pac~ 
count ,would ,be dis'posedtodbject to the ;rrieas~'rE~: ; But, at 
thw same 'tinw, they areso tUl\villingto l'ejectthe only plan}Jtow 
left, which seems to afford a chance of making any' fl1rthel' ad.!. 
vance in:. this long pending matter,' that, they willnof; wlthhol~ 
their consent to such a commission, if the principle upon ,~hlch 
it is t~ be fOl:med, and the maimer in which it i~ to 'J,Jl'oceed:cad 
be satlsfactorlly settled. ". ,,; , 

'.rhe UnitedStates Goverhineht hare proposed t\VO lb.~qes 
in' which such a commission might b~ '¢on~titl)ted; firs't,' that it 
inight COh;sist 6fcoITlluissionerf? named in eql}al. nUl1\bers by 
each: of ,the tlvo Govei'nments, \vith anumpii"e to He selected 
by som~ friendly Eurpp~an power; se<;:Gridly, thafit'tnigh( b'e' 
entirely composed cJf:scieritific Eur6pean~i tQ bfse!ectedbr: a ... 
friendly'sovereign, and rllight be accompanied in its operations 
by' agents of the two different parties, in orderthatsucl1ilgents' 
Alight ,give,to. the coml11issioners assistanceandiilform~tioil. ' 

Ifsllc!ia'comnlission were to be appoiiiied/ herlVIajestY'$ 
GQvernr»ent think that the first of these two modes ?r~CHli 
stmtltirig it, wduld be. the best.;, and that it should con~is,tof 
membetscho?~n in equal numbers by each.ofthe hvo.,Gpy-' 
ertiments: . It might, however, be b,etter that tIle umpire?hou~<;l 
be seleoted by the members of the commission' them.selv~s~j 
l'atherthan',thaf the. two Governments should app)y to ,a tliirg 
powe~' to .make such,'u choice. . . ",. " 
. ,The object of thi~ commission, as understood by her lVIajes,. 

ty's Government,would be to explore the dlspll,ter,i ,te~ritory" 
id,order,tofi,n,d,withi\1 its limits, dividing highlapds, }yhiyh,maYi 
~\my,ert'le, dep<;riptiQn of the., treaty; the search being, ,first tQ 
be' made in the .due north line from the . monument. at the head 
of the si:' Croix; and if n9 s\lch highlands, shouidb~ ~o~nd i~, 
tr~t meridian, the search to be then continued to t,he westw,ard 
thereof; arid her Majesty's Government have stilted theil'. opi9: 
ion' that';' ih ordeli,t'o avoid all fruitle,ss.disputes. ,a~ I to the cpar~, 
a'der of ~uch higlilands, the C6mmis'sib'l1ers should beinstl'ucted! 
to lookfol' highlands' whi'ch Doth patities mig;ht acknowledge as. 
fulfilling the conditions of the treaty. 
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The United State's Becretary of State, in his riote 90he 5th 
of March, ,1836, expresses a wish to knowhow the report,of 
the commission would, according. to the views of her Majes­
ty's Government, be likely, when rendered, to lead to an ulti­
mate settlmnent of the question of boundary between the two 
Governments. , 

In reply to this inquiry" her Majesty's \ Government would 
beg to observe, that the proposal to appoint it commission,6rig­
inated MLwith them, but with the ,Government of the:,United 
States; and that .it is, therefore, rather for the Government of 
the,United States,.than for that of Great Britain, to answer 
this question. ' 

Her Majesty's Government have, themselves, already stated, 
that they have little expectation that such a commission could 
lelld'to anyuseflil result,and' that they would,on that accountj 
be disposed to object to it; and if her Majesty's Government 
werelJOW)O agree toapP9int. such a commission, itwou\d be 
only in complianc~ with the desire, so strongly expre$sedbythe 
Government of the United States, and in spite of doubts, which' 
her Majesty's Gove1'l1ment still continue to entertain, of the 
efficacy of the measure. " 

But with respect to the way in which the report of the com-
'fJ mission might be likely to lead to an ultimate settlemt;lnt of the 

question, her Majesty's, Government, ,in the first place, con" 
ceive, that. it, was meant by the Government of the United 
States, that if the commission should discover highlands, an­
swering to the description of the treaty, a connecting line drawn 
from those highlands to the head of tlw St; Qroix,should be 
deemed to be a portion of the boundary line between the t;wo 
countries. But her Majesty's Goven;uuent would further beg 
to refer the United States Secretary 'of State, to the,1loteS at 
Mr. McLane, of the 5th of June, 1833, and of the 11th and 
28th of March, 1834, on this subject; in which it will be seen 
that the Government of the United States appears to have con­
templated, as one of the possible results of the proposed COm­
mission of exploration, that such additional informatioll might 
possibly be obtained, respecting the.features of the countryin 
the district to which the treaty relates, as might remove all 
doubt as to the impracticability of laying qown a boundary in ac­
cordance with the letter of the treaty. 

A nd if the investigations of the proposed commission should 
show that there is no reasonable prospect of finding a line strict­
ly. conformable wi,th ~he des~riptio? cont?in,ed, i~ the tr~aty of 
1783, the conshtutlOnal ddnculti8s whiCh. noW prevent th€< 

'j , ' . , " 
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United States from agreeing to a conventional line, may possi­
bly be removed; and the way may thus be prepared for the sat­
isfactory settlement of the difference, by an equitable division 
of the disputed territory. 

But if the two' Government should agree to the appointment 
of such a commission, it would be necessary that their agree­
ment should be first recorded in a convention; and it \vould 
obviously be indispensable that the State of Maine should be 
an assenting party to the arrungement. -

The undersigned, in making the above communication, by 
order of her Majesty's Government, to the United States Sec:" 
retary of State, Mr. Forsyth, has the honor to renew to him 
the assurance of his high respect and consideration. 

H. S. FOX. 
TheRon. JOHN FORSYTH, 

Secl'etct1'Y of State • 

• Mr. FOl'sytlt to Mr. Fox. 
DEPARTMENT OF STATE, ~ 

Washington, February 6, 1838. 5 
The undersigned, Secretary of State of the United States, 

has the honor to acknowledge the receipt of the note of Mr. 
Fox, Envoy Extraordinary and Minister Plenipotentiary of her 
BritanniclYIajesty, of the 10th ultimo, in which he presents, 
by direction of his Government, certain observations in respec t 
to the construction to be given to that part of the award of the 
arbiter on the question of the northeastern boundary, which re­
lates to the character in which the rivers St. Johns and Risti­
gouche are to be regarded in reference to that question .. Sir 
Charles Vaughan, in his note to Mr. McLaneof February 10, 
1834, alleged that although the arbiter had not decided the 
first of the three main questions proposed to him, yet that he 
had determiNed certain subordinate points connected with that 
question, upon which the parties had entertained different views, 
and among others, that the rivers St. John and Ristigouche 
could not be considered, according to the meaning of the treaty, 
as "rivers flowing into the Atlantic." The undersigned, in his 
note to Sir Charles R. Vaughan, of the 28th of April, 1835, 
questioned the correctness of the interpretation which had been 
given by Sir Charles to the award of the arbiter in this partic­
ular; and after quoting that part of the award to which Sir 

.22 
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Charles was supposed,to refer as containing the determination 
by the arbiter of the point just mentioned, observed that it could 
not but appear from further reflection to Sir Charles, that the 
declaration that the Rivers St. John llild Ristigouche could 
not be ctlone taken into view, without hazard, in determining the 
disputed boundary, was not the expression of an opinion that 
they: should be altogether eX,cluded in determining that question; 
or, III other words, that they could not be looked upon as rivers 
emptying into the Atlantic. The r,emarks presented by Mr. 
Fox, in the note to which this is a reply, are desig;ned to show 
a misconception on the part of the undersigned of the true 
meaning of the passage cited by him from the award, and to ~ 
support the construction which was given to it by Sir Charles 
Vaughan. 'Vhether the apprehension entertained by the one 
party or the other of the opinion of the arbiter upon this. minor 
point be correct, is regarded' by the undersigned as a matter 
of no consequence in the settlement of the main question. 
The Government of the United States never having acquiesced 
in the decision of the arbiter that "the nature of the difference, 
and the vague and not sufficiently determinate stipulations of 
the treaty of 1783, do not permit the adjudication of either of 
the two lines respectively claimed by the interested parties to 
one of the said parties, without wounding the principles of law 
and equity with regard to the other," canpot consent to be gov­
erned in the prosecution of the existing negotiation by the opin­
ion of the arbiter upon any of the preliminary points about 
which fuere was a previous difference between the parties, and 
the adverse decision of which has led to so unsatisfactory, ~ll1d, 
ip the view of this Government, so erroneous a conclusion. 
This determination, on the part of the United States, Qot to 
adopt the premises of the arbiter, while rejecting his conclusion, 
has beeP heretofore made known to her ~Iajesty's Govemment; 
apd, while it remains, must necessarily render the discussion of 
tim question what th9Se premises were,unavailing, if npt irrel~ 
Elv:ant. , The few observations which the undersigned, ,WllS leq 
~omake in the course of his note to ,Sir CharJe,s ,It. ,vaughan, 
up9I). one ,of the points alleged to have b,een thusdeterI).~ined, 
"xere pronlpted (mly by a respect for the arbiter", and II conse­
quent anJ):iety to remove a misinterpretation of, his l,11E;laning, 
w:hich alone, it was believed, could induce the supposition that 
the arbiter, in searching for the rivers referred to in the treaty, 
as designating the boundary,eould have come to the opinion 
that the two great rivers whose waters pervaded the whole dis­
trict in ,vhich the search was made, and constituted the most 
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striking objects of the cOuntry, had been entirely unnoticed by 
the negotiators of the treaty, ahdwere to be passed over un­
heeded in determining thelirie, while others mire t6 be sought 
for, ""hich; he himselfassel'is, cOtIld noi be found. That the 
imputation of such an opiniollto tlie respected nrbiter could 
only be the result of misinterpretation; seemed the more evi­
dent, as he had himself deClared, that "it could not besufficieht­
ly explained how, if the high 'contracting, pat;ties intellded, in 
1783, to establish the boundui-y at the south of the river St. 
J ohn,that river to which the territory in dispute' was,' in a 
great measure, indebted for its distinctive character, had been 
neutralizediand set aside." It is under the', in'fluehceof the 
same motives that the undei'signed now proceeds 'to make a' 
brief comment upon the observations contained in Mr. Fox's 
note of the 10th ultimo, and thus to close a discussion which it 
can answer no purpose to prolong. ' 

The pas::;age from the a~vard of the arbiter quoted by the 
undersigned in his note of the 28th April, 1835, to Sir Charles 
R. Vaughan, and the true meaning of which Mr. Fox supposes 
to have been miscoilceived, is the following: "If, in contradis­
tinction to th~ riverslhat empty themselves into the river St. 
Lawrence, it had been proper, agreeably to the language ordi~ 
narily used in geography, to comprehend the rivers falling into: 
the Bays Fundy and des Chaleurs with those emptying them­
selves' directly into the Atlantic Ocea.n, in the generical denom. 
inationof rivers falling into the Atlantic Ocean,it would be 
hazardous to include into the species belonging to that class the 
rivers St. John and Ristigouche, which the line claimed at 
the north of the river St. John divides immeclicttely from 
rivers emptying themselves into the river St. Lawrence,not 
with other rivers falling into the Atlantic Ocean, qut alone; and 
thus to apply, in interpreting the delimitation established by a 
treaty, where each word must have a meaning, to two exclusive­
ly special cases, and where no mention is made of dIe genus 
(gent'c) a generical expression which would ascribe to them a 
broader meaning," &c. 

It was observed, by the undersigned that this passage did 
not appear to contain an expression of opinion by the arbiter 
that the rivers St. John and Ristigouche should be altogether 
excluded in determining the question of disputed boundary; or, 
in other words, that they could not be looked upon as "rivers 
emptying into the Atlantic." Mr. Fox alleges this to be a 
misconception of the meaning of the arbiter, and supposes it to 
have arisen from an erroneous apprehension by the undersigned 
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that the worc! "alone," is governed by the verb "inclwle;" 
whereas he thinks that im attentive examination of the con text 
will show that the word "alone" is governed by the verb "di-
11ide, II and that the real meaning of the passage is this: "That 
the rivers flowing north and south from the highlands claimed 
by the United States may be arranged in two genera, the first 
genus comprehending the rivers which fall into the St. Law­
rence, tho second genus comprehending those whose waters, 
in some manner or other, find their way into the Atlantic; hut 
that, even if, according to the general classification, and in con­
tradistinction from rivers flowing into the St. Lawrence, the 
rivers which fall into the Bays of Chaleurs and Fundy might be 
eomprised in the same genus with the rivers which fall directly 
into the .Atlantic, still the 8t. John and the Ristigouche form 
a distinct species by themselves, and do not belong to the spe~ 
cies of rivers which fall directly ihtothe Atlantic; Jor the St. 
John and Ristigouche are not divided in company with' [lny 
sttch last mention.ed rivers." The undersigned considers it un~ 
Ilecessary to enter into the question, whether, according.to. the 
context, the circumstance expressed by the adverb "alone" has 
r!3ference to the verb "divide," or to the verb "include i" be­
cause, even allowing it to refer to the former it does not ap­
pear to the undersigned that his interpretation of the passage is 
thereby impaired, or that of Mr. Fox sustaine.d. The .under­
signed conceives that the arbiter contemplated two different 
species of rivers as admissible into the gentes of those. 'rvhich 
"fall into the Atlantic," to wit: those which falIdirectly into 
th~ Atlantic, and those which fall into it indit'ectly; that the 
arbiter was further of opinion, though at variance with the idea 
entertained in that respect by the United States, that the rivers 
St. John and Ristigouche, emptying their waters into the Bays 
of Fundy and des Chaleurs, did not belong to the species of 
rivers falling directly into the Atlantic i that, if they were con~ 
sidered alone, therefore, the appellation of "rivers faIling into 
the Atlantic Ocean," could not be regarded as applicable to 
them, because, to use the language of the award, it would. be 
"applying to two exclusively special cases, where no mention 
was made of the genus, a generical expression whirh would 
ascribe to them a broader meaning." But it is not conceived 
that the arbiter intended to express an opinion, that these rivers 
might not be included with others in forming the genus of rivers. 
described by the treaty as those which "[all into the Atlantic," 
and that, upon this ground, they should be wholly excluded in 
r.lfi!terminin(; the ~pestiQll of the disputed boundary. Whilel 
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therefore, theunoersigned agrees' with' Mr. Fox that the arbiter 
did not consider these rivers as falling ditectlyinto the Atlantic 
Ocean, the undersigned cannot concur' in Mr. Fox's construc­
tion, when he supposes the arbiter'to giv:e as a reason for this, 
that they are not divided in company with any such last men­
tioned j'ive1's; that is, wlth river::; falling dil'ectly into the Atlan­
tic. Conceding as a point which it is deemed unnecessaay' for 
the present purpose to discuss, that the grammatical construc­
tion of the sentence, contended for by Mr. Fox, is the correct 
one,the arbit81' is understood to say only, that those rivers are 
not dividedimmedicttely with others ' falling into the Atlantic, 
either directly or indirectly; but he does not allege this to be 
a sufficient l'eason for excluding them, when connected with 
other rivers divided mediately from those emptying into the St. 
LawrencEf, from the genus of rivers "falling into the Atlantic." 
On the contrary, ~t is admitted in the aw'ard that the line claimed 
to the north of the St. John divides the St.John and Risti­
gouche in company with the Schoodiac lakes, the Penobscot, 
and the Kennebec, which are stated as emptying themselves 
directly into the Atlantic; and it is strongly iinplied in the lim­
guage used by the arbiter, that the first named11ivers might, in 
his opinion, be classed for the purposes of the treaty, with those 
last named, though not in the same species, yet in the same 
gCntt8 Of "Atlantic rivers.'" 

The reason why the S1. John and Ristigouche werEf not per­
mitted to determine the question of boundary in favor oftl1e 
United States, is understood to have been, not that they were 
to be wholly excluded as rivers not falling into the Atlantic 
Ocean, as Mr. Fox appears to suppose, but because, in order 
to include them in that genus of rivers, they must be consider­
ed in connection with other rivers which were not divided im­
medicttely like themselves from the rivers' falli~g into the St., 
Lawre'tice, but meclicttely only; which would introduce the prin­
ciple that the treaty of 1783 meant higblands that divide, as 
well mediately as immediately, the rivers tbat empty themsel ves 
into the river S1. Lawrence from those wbich fall into the At­
lantic Ocean; a principle which the arbiter did not reject as 
unfounded or erroneous, but which, considered in connection 
with the other points which he had decided, he regarded as 
eqttetlly realized by J-!oth lines, and therefore as constituting 
an equal weight in either scale, and conseqLiel1tly affording him 
no assistance in determining the dispute between the respective 
parties. 

The arbiter appears to the undersigned to have viewed the 
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rivers St. J ohnand Ristigoucheas possessing both a specific 
and, Ii generic, character-that consideredcilone; they were 
specific, and' the designation in the treaty, of '''rivers falling into 
the 'Atlantic," was inapPlicable to them; that; considered ,in 
connection with other riv C1'S , th,ey were generic ,and were' em~ 
braced in the terms of the tl'eaty; but;that, asth'eir connection 
with other rivers 'wouldibring ,them within a pl'inciple\, which; 
according to the views takim by him of other parts of the ques~ 
tion; was equally realized by both lines, it would be hazardous· 
to allow them any weight in deciding the disputed boundary. 
It has always been contended by this Government that the riv­
ers St. John and Ristigouche were to be considered in connec~ 
tion with the Penobscot mld Kennebec in determining the 
highlands citl\ed for by the' treaty; imd the ai'biter is not under .. 
stood to deny to them, when thus connected, the character of 
"rivers falling into the Atlantic Ocean." 

This construction of· the m'biter's meaning;· derived from the 
general tenor of the context; it will be perceived, is not invali­
dated by the next succeeding paragraph cited by Mr. Fox, in 
which the Bays of Fundy and des Chaleurs are spoken of as 
interrnediaries, whereby the rivers flowing into the St. John 
and Ristigouche reach the Atlantic Ocean; inasmuch ·as such 
construction admits the opinion· of the arbiter to have been that 
the St, John and Ristigouche do not fall directly into the At­
lantic, and that they thus constitute a species by themselves, 
while it denies that they are therefore excluded by the arbiter 
from the genus of "rivers falling into the Atlantic." 

The undersigned avails himself of this opportunity to .renew 
to Mr. Fox the assurance of his distinguished consideration. 

JOHN FORSYTH. 
To HENRY S. Fox, Esq., 

Envoy Extraordinary (md jJlinister Plenipotentiary. 
. 4 

.Mr. Forsyth to JJfr. Fox. 

DEPARTMEN1' OF STATE, l 
Washington, Februnry '7th, 1838. ~ 

The undersigned, Secretary of State of the United States, 
has the honor to acknowledge the receipt of the note addressed 
to him, on the 10th ultimo, by Mr. Fox, her Britannic Majes­
ty's Envoy Extraordinary and Minister Plenipotentiary at 
vVashington, with regard to the question pending between the 
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two Governments upon the subject of the Northeastern Boun­
dary, and to inform him that his communication has been sub­
mitted to the President. It has received from him the atten­
tive examination due to a paper expected to embody the views 
of her Britannic Majesty's Government, in reference to inter­
ests of primary importance to both countries. But, whilst the 
President sees with satisfaction the expression it contains of a 
continued desire on the part of Her Majesty's Government to 
co-operate with this in its earnest endeavors to arrange the mat­
ter of dispute between them, he perceives with feelings of deep 
disappointment, that the answer now presented, to the proposi­
tions made by this Government with the view of effec.ting that 
obje,ct, after having been so long delayed, notwithstanding the re­
peated intimations that it was looked for here with mllch anxie­
ty, is so indefinite in its terms as to render it impracticable to 
ascertain, without further discussion, what are the real wishes 
and intentions of her Majesty's Government respecting the pro­
posed appointr,1ent of a commission of exploration and survey 
to trace out a boundary according to the letter of the treaty of 
1783. The President1 however, for the purpose of placing in 
the possession of the State of Maine the views of her Majes­
ty's Government, as exhibited in Mr. Fox's note, and of as- , 
certaining the Sense of the State authorities upon the expedi­
ency of meeting those views, so far as they are developed there­
in, has directed the undersigned to transmi~ a copy of it to 
Governor Kent, for their consideration. This will be accord­
ingly done without unnecess,ary delay, and the r(lsult, when ob­
tained, may form the occasion of a further communication to 
her Majesty's MWister. 

In the mean time the undersigned avails himself of the pre­
sent occasion to offer a few remarks upon certain parts of Mr. 
Fox's note of the 10th ultimo. After adverting to the sugges­
tion heretofore made by the British Government that a conven­
tional,line, equally, dividing the territory in dispute between the 
two parties, should be substituted for the line described by ,the 
treaty" and regretting the constitutional incompetency of the 
Federal Government to agree to such an arrangement, without 
the consent of the State of Maine, Mr. Fox refers to the con~ 
ventional line adopted, although different from that designated 
by the treaty, with respect to the boundary westward, from the 
Lake of the Woods, and asks "why should such a line not be 
agreed to, likewise, for the boundary eastward from the river 
Connecticut?" The reply to this question is obvious. The 
parallel of latitude adopted on the occasion referred to as a 
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conventional substitute for the treaty line, passed over territol'Y 
within the exclusive jurisdiction of the General Government, 
without trenching upon the rights or claims of any individual 
member of the Union; and the legitimate power of the Gov­
ernment therefore, to agree to such line was perfect and un­
questioned. Now, in consenting to a conventional line for the 
boundary eastward from the river Connecticut, the Govern­
ment of the United States wound transcend its constitutional 
powers, since such a measure could only be carried into effect 
by violating the jurisdiction of a sovereign State of the Union, 
and· by assuming to alienate, without the color of rightful au­
thority to do so, a portion of the territory .claimedby the State. 

vVith regard to the suggestion made by the undersigned, in 
his note of the 29th of February, 1836, of the readiness of the 
President to apply to the State of Maine for herasseht to the 
adoption of a conventional line making the river StJohn, 
from its source to its mouth the boundary between the United 
States and the adjacent British provinces, Mr; Fox thinks it 
difficult to understand upon what grounds an expectation could 
have been formed that such a proiJosal could be entertained by 
the British Government, since such an arrangement would give 
to the United States, even greater advantages than would be 
obtained by an unconditional acquiescence in their claim to the 
whole territory in dispute. In making the suggestion referred 
to, the undersigned expressly stated to Ml'. Bankhead that it 
was offered, as the proposition on the part of Great Britain 
that led to it, was supposed to have been, without regard to the 
mere question of acres, the extent of territory lost or acquired 
by the respective parties. The suggestion eras submitted in 
the hope that the preponderating importance of terminating, at 
once and forever, this controversy, by establishing an unchange­
able and definite, and indisputable bOl\ndary, would be seen and 
acknowledged by her Majesty's Government, and have a cor­
respondent weight in influencing its decision. . That the advan­
tages of substituting a river for a highland boundary could not 
fail to be recognised was apparent from the fact that Mr. Bank­
head's note of 28th December, 1835, suggested the river 
St. John, from tbe point in which it is intersected by a due 
north line drawn from the monument at the head of the St. 
Croix to the southernmost source of that river, as a part of the 
general outline of a conventional boundary. No difficulty was an­
ticipated on the part of her Majesty's Govei'nment, in under­
standing the grounds upon which such a proposal was expected 
to be entertained by it, since the. precedent proposition of Mr. 
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Bankhead, just adverted to, although professedly based on the 
principle of an equal, division between the parties, could not be 
justified by it, as it ,vould have given nearly two thirds of the 
disputed terl'itory to her Majesty's Government. It was, there­
fore, fairly presumed, that the river line presented, in the :opin­
ion of her IVlajesty l s Government, advantages sufficient to coun­
terbalance any loss of territory, by either party, that would fol­
low' its adoption as a boundary. Another recommehdation of 
the river line, it was supposed, would be found by her Majes­
ty's Government in the fact that, whilst by its adoption, the 
right of jurisdiction alone would have been yielded to the Uni­
ted·States over that portion of New Brunswick south of the 
St. J olm,Great Britain would have acquired the right of soil 
as well as of jurisdiction of the whole portion of the disputed 
territory north of the river. It is to be lamented that the im­
posing considerations alluded to have failed in their desired ef­
fect; that the hopes of the President in regard to them have 
not been realized; and, consequently, that her Britannic Ma­
jesty's Government. is not prepared, at present, to enter into 
an arrangement of the existing difference between the two na­
tions, upon the basis proposed. 

It would seem to the undersigned, [1'0111 all expression used 
in Mr. Fox's ·late communication, that some misapprehension 
exists on his pal·t, either as to the object of this Government, 
in asking for information relative to the manner in which the 
report of a commission of exploration and survey might tend to 
a practical result in the settlement of the boundary question, 01' 

as to the distinctive difference between the A merican proposal 
for the appointment of such a commission, and the same prop­
osition when modified to meet the wishes of her Majesty's Go­
vernment.Ofthe two modes suggested, by the direction of 
the President, for constituting such a commission, the first'is 
that which is regarded by her Majesty's Govermllent with most 
favor, viz: the c"ommissioners to be chosen, in equal numbers, 
by aachof the two parties) with an umpire selected by some 
friendly European . sovereign, to decide on all points on which 
they might disagree; with instructions to explore the disputed 
territory, in order to find, within its limits, dividing highlands, 
answering to the description of the treaty of 1783, in a due 
north or northwesterly direction from the monument at the head 
of the St. Oroix, and that a right line c,lrawn between such 
highlands and said monument, should form, so far as it extends, 
a part of the bounQary between the two countries, &c. It is 
now intimated that her Majesty's Government will not withhold 

23 
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its consent to such a commission, "if the principle upon-tvhich 
it is to be formed, and the manner iii ,,,hich it is to proceed, 
can be satisfactorily settled." This condition is partially ex­
plained by the suggestion afterwards made, that,. instead of leav­
ing the umpire to be chosen. by some friendly European, power,; 
it might be better that he should be, elected .by the members of 
the commission themse!ves; and a, modification is then' propos .. 
ed, thilt"the commission shalL be,instrricted to loqk for high .. 
lands, which both parties: might acknowledge as fulfilling; the 
conditions of the' treaty.)) The American proposition is in· 
tended,-and if agreed to, would doubtless be success[uI,-to 
decide the question of boundary definitively, by the adoption 
of the highlands reported by the commissioners of survey, anel 
would thus secure the treaty line. ,The British modification 
looks to no such object. ' It nierely contemplates a commission 
of boundary analagousto that appointed under the fifth article 
of the treaty of GIlent, and would,' in all ,probability, prove 
equally unsatisfactory in practice. 'Whether higHlands, sllchas 
are described in the treaty, do or do not 'exist, it can scarcely 
be hoped that those called for by the modified instructions,. 
could be found. The fact that this question is stilI pending~ 
although more than half a century has elapsed since the' conc1u­
sjon. of the treaty in which it originated, rendel's !tin the high­
est, degree improTJable that. the two Govel'nments can unite in 
belieying that either the one or the other of the ranges of high­
lands, claimed by the respective parties, fulfils the required 
conditions of that instrument. The opinions of the,pal'ties haye 
been over and over again expressed on this point,: and are weH 
Imown to differ widely. 'rhe commission can neither recon~ 
eile nor chlfilge these variant opinions, resting on, conviction,; 
nOr will it be authorized to decide the difference. ;Undertl1ese 
impressions of the inefflciency of such t'I. commission, waS the 
inquiry made, in the lett8l' of the undel:signed,o[ :March 5~ 
18:;16, as to the manner in which the report of the commission,. 
lis proposed to be constituted and instructed. by her iMajesty~s' 
vovepnment, was expected to lead to an ultimatesBttlement of: 
the question. of boundary? TIle results which the American 
proposition promised to secure, were fully and fl-ankly .explain~. 
ed in previous notes frolU the Department of State; and had its 
advantages not been clearly understood, this Government would 
not have devolved upon that of her Majesty the task of illus~ 
trating them. Mr. Fox will therefore see, that, although the 
proposal to appoint a commission had its origin with this Gov­
ernl~lentl the modification of the Anieriean proposition was, as 
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understood by the undersigned, so fundamentally important, 
that it entirely changed its nature; and that the supposition, 
ther"efore, ~hat it ~vasl'ath{:)r for the Government of the United 
States, than for th[(t;o[.Great Britain, to answer the inquiry re­
ferred to, is founded in misapprehension. Any decision, made 
by a commission constituted in the manner proposedby.the 
United States, and instructed.to seek for the highlands, of the 
treaty of 1783, would be binding l.lpon this Government, anq 
COllld, ; without unnecessai'y delay l be carried into. effect; but 
if,thesubstitute preselitedqyher Majesty's Government be in­
sisted 011; and itsp~:ii1ciples. be adopted, a resort will then be 
necessarytothe St~te oflVlaine,.fother assent to all proceed .. 
iags)lereafter, in relation to this matter; since, if any: an1l11ge ... 
ment can be made under it" it can' only be for a conventiorial 
line, ,tq which she nlUst"of course, be a party . 

. The.undersigned,i in ·conclusion,.is insti'ucted to inform Mr. 
Fox, that, if a negotiation be 'eI1tertained at all upon the incon-. 
elusive and unsatisfactory basis:afforded by the British counter 
proposition or, substitute, which. possesses hardly a feature in 
common with the Amel'icah proposition, the President will not 
venture to invite it, unless the authorities of the State of Maine, 
to whom, as before stated, it will be fortlnvith submitted, shall 
think it more likely to lead toa final adjustment of the question 
of boundary, than the General Government deems it to be, 
though predisposed, to see ,it in the most favorable light. 

The undersigned avails himself of the occasion to ,l'enewto, 
IyIr. Fox the assurance of his distinguished consideration. 

HEl'IRY;S •. Fo:x"Esq., &c. &c~ 
JOHN FORSYTH .. 

DEPARTMENT OF STATE, ~. 
'Washington, Mcwch 1, 1838. 5 

SIR: The discussions between the Federal Government and 
that of Great Britain, in respect to the n'orilieastern boundi\ry 
of the United States, have arrived at a' stage in which the PI'es­
ident thinks it due to the State of Maine, and necessary to the 
intelligent action bf the General Government, to take the sense 
of that State in regard. to the expediency of opening a direct 
negotiation fdl' the esfablishmentof a conventional line; and, if 
it should deem an attempt to adjust the matter of controversy 
in that form advisable, then to ask its assent to the saine. 
With this view, and to place the Government of Maine in full' 
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possess,ion of the present state of the negotiation, and of all the 
discussions that have been had upon the subject, the acconi­
panying documents are communicated, which, taken in connec­
tion with those heretofore transmitted, will be found to contain 
that information. . 

The principlep which have hitherto governed every succes:" 
sive administration of the Federal Government in respect to its 
powers and duties in the matter,are: 

,1 st. That it has power to settle the boundary line in ques­
tionwith Great Britain, upon the principles and according to 
the stipulations of the treaty of 1783, either by direct negotia­
tion, or, in case of ascertained inabiIityto do so,'by arbitration; 
an.d th~t it is its duty to make alI proper effOl'ts to accomplish 
thiS object by one or tlw other of those means., ,. . "':. 

2d. That the General Government ,is ndt 'competenttb 
negotiate}funless perhaps on grounds of imperious pUblh;'he­
cessity, a: conventional line involving a' cession of territory 'to 
which the State of Maine is entitled, or the exchange thereof fOl' 
other territory, not included within the limits of that State, ac­
cording to the true constnicti0l1 of the treaty, without the con­
sent of the State. 

In these views of his predecessors in office, the Presidept 
fully concurs, and it is his deSign to continue to act upon 
them. 

The attention of the Federal Government has, of course, in 
the first instance been directed to efforts 'to settle the treaty 
line. A historical outline of the l11eaSUl'es which have beeri 
successively taken by it, to tllat end, may be useful to the Gov­
ernment of Maine, in coming to a conclusion on the'proposi­
tion now submitted. It wiII, however, be unnecessary here to 
do more than advert to the cardinal features of this protracted 
negotiation .. 

The treaty of peace between the United States of America 
and his. Britannic Majesty, concluded at Paris, in September, 
1783, defines the boundaries of the said States, and the follow­
ing words taken from the second article of that instrument, 
are intended to designate a part of the boundary between those 
States and the British North American provinces, viz: "From 
the northwest angle of Nova Scotia, viz: that angle which is 
formed by a line drawn due north from the source of the Saint 
Croix river to the highlands; along the said highlands which di, 
vide those rivers that empty themselves into the river St. Law­
rence, from those which fall into the Atlantic ocean, to the 
northwesternnlOSl head of Connecticut river," if 'iI' "" '" 
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"easl by a line to be drawn along the middle ot the river St. 
Croix, from its mouth in'the Bay of Fundy toitssonl'ce, and 
from its somicedirectly north to ,the aforesaid highlands, which 
divide the rivers tha:t fall intotlre Atlantic ocean; frOID those 
which fall into the river St. Lawrence." Animl'nediate exe­
cution of some of the provisions of this treaty was,howev'er, 
delayed by circumstances on which it is now unnecessary 'to' 
dwell; and, in November, 1794; a second treaty was conehid~' 
ed between the two parties. In the mean time, doubt having 
arisen ,as to what river was truly intended under the name,of 
the St.Croi,*, meiltiolled in the treaty of peace, and forming a 
part of the ,boundal'y therein, described, this ;qu'~stion 'wasr8T 
f81'red, by virtue of the fifth article of the new'treaty,tO the 
decisic>l1 of a commission appointed in the ma~ner therein pre­
scribed; both parties agreeing to consider such decision fin!)!' 
undconclusive. ,The commissioners, appointed in pursuance 
of the 5th article of the treaty of 1794, decided by their dec·, 
laration of October 25th, 1798, that the northern branch '(Ohe­
putnaticook) of a river called Scoodiac, was the true river St. 
Croix,interided by the treaty of peace. ' 

At the date oHhe treaty of Ghent, December 24th,' 1814, 
the whole of the boundary line from the source of the river St. 
Croix to the most northwestel'l1most point of the Lake of the 
Woods, still remained unascertained, and it was, therefOre, 
agreed to provide for a final 'udjustmellt thereof. For this ptir~ 
pose the appointnlentof commissioners was authorized by the 
5th article of the treaty of Ghent, with power to ascertain and 
determine the northwest angle of Nova Scotia, and the north­
westernmost head of Conne'cticut river, in conformity with the 
provisions of the ueaty of 1783, apd to cauSe the boundary from 
the source of the river St. Croix to the river Iroquois, or Ca~­
nraguy, to be surveyed arid marked according to the said pro~ 
visions, &c. In the event of the commissioners differing, 01' 

both 01' either of them, failing to act, the same article made pro­
vision for a reference to a friendly sovereign 01' State. Com­
missioners were appointed under this article in 1815-16 ';, but, 
Hlthough their sessions continued several years, they were una-' 
ble to agree on any of the matters referred to them. Separate 
reports were accordingly made to both Governments, by the 
two commissioners, in 1822, stating the: points on which they' 
differed, and the grounds upon which their respective opini~ns 
hnd been formed, The case having thus happened, which 
made it necessary to refer the points of difference to a friendly 
sove1;eign or Stnte, jt was deen:ied expedient by the pal'tie3 to 
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t:egulate this reference by a formal arrangement. . A convention 
for the purpose :was, therefore, concluded on the 29th of Septenl~ 
bel', ,1827,; and the two Governments, subsequently, agreed on 
the ch01ceof)lis Majesty the King of the Netherlands, as arbi­
ter, who. consented to act as. such.· The submission of the 
points of;diffe~'el,1ce, three in number, was accordingly made. to 
that sovereign"aildhisa\vatd, or rather written opinion,' on the 
questions submitted to him, was rendered on the 1 nth of J anu­
ary,1831. On the 7th of December following, the President 
communicated the awal'd of the arbiter to the Senate of the 
tJnited States, for the advice and consent of that body as to its 
e:x;ecution,and, at the same time,intimated the willingness of 
the British Government to abide byit. . The result was a de­
tel'l11inatioIl.,. on the part of the Senate, riot to consider the de­
cision. of hisN Elthel1land lVIajesty obligatory,. and a refusal' to ad­
vis(3 and, conSent to its. execution. They, however, passed a 
resolution in.J!Jne; 1832, advising the President to open a new 
negotiat~on. \vith his' Britannic Majesty's Govei'nment· for the 
ascertainment of the boundary between the possessions of the 
two powers on the northeastern frontier of the United States, 
aceor~ing to the definitive treaty of peace. Of the negotiation 
subsequent to this event, it is deemed pi'oper to take a more 
particular notice. . 
. In July, the result of the action of the Senate in relation to 

theaward, was cOlmmmicated to lVIr. Bankhead, the British 
Charge d'Affaires, and he was informed that the }'esolution had 
been ~dopted, il,1the conviction that the sovereign arbiter,. ih~ 
st~a(l, of deciding the questions submitted to him, had recom~ 
menqed a specified compromise of them. The. Secretary of 
State, at the Same time, expressed the desire of. the President 
to eutei' into. further negotiation, in pmsuanoe of the resolution 
of the Senat(3, and proposed that the discussion should be car­
ried on at Washington. He also said that, if the plenipotentia­
ries of the two parties should fail in this new attempt to agree 
upon' the. line intended. by the treaty of 1783, there would, 
pt:ol;lably, ~ be less difficulty than before in fixing a convenient 
ho,undary, as l1'1ef;lsures were ili progress to ~ obtain from the 
State of Majne more extensive powers than were before pos­
ses.sed,' with a view .of overcoming ilie eonstitutionalobstacles 
whiah:fhad opposed themselves to such an arrangement; and 
he further intimated that the new negotiation would naturally 
embrace, the important question of the navigation of the river 
St .. John.. "" . 

In AIlril,1833, Sit' Charles R. Vaughan, the British Min-
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ister, addressed,a'note; to the Depal'tment of State, in which, 
hopeless of findingout~ by a new negotiation,an assulned'line 
of boundary which so many attempts had been fruitlessly made 
to discover, he,wished to ascertain--first, the pr~nciple of the 
plan of , boundary which the American Government appeared to 
contemplate as likely to be more convenient to both 'parties 
than those hitherto discussed; and, secondly, whether any, 
and what, ari'angement for avoiding the con'stitutional difficulty 
alluded to, had yet been concluded with the State of Maine. 
Satisfactory answers;, on ihesepoints, he said,\vould enable 
the British Government t6 decidewhether'invouldentertain 
the proposition; but his Majesiy's Governm'entcould not 60.u­
sent to embarrass the negotiation Tespecting the bOlmdaryby, 
mixitlg lip with it a discussion, regarding the navigation ohhe 
St. John as an integral part of the same question, or as neces": 
sarily connected with it. . 

In reply to this note, Mr. Livingston, under date of the 30th 
of April, stated that the arrangement spoken of in his previous 
communication, by which the Government of the United StateS 
expected to be enabled to treat for a moi'e convenient bounda­
ry, l1ad not been effected; and that, as the suggestion inregard 
to the navigation of the St. John was introduced merely to 
form !I part of the system of compensation in negotiating for 
such a boundary, if that of the treaty should be abandoned, it 
would not be insisted, on.', ' 

The proposition of, the President for th~appointment Ofa 
joint commission, with an umpire, to decide upon all points on' 
\'Vhich the two Governments .disagree,was then pl'esented.' , .It, 
was accoinpanied by a suggestion, that the controversy might 
be terminated by the application to it ohhe rule'for surveying 
and laying down the bot1l1daries of tracts, and of countrl!'ls;.de;. 
signated· by natural objects, the precise situation of wh,iyh is' not 
known, viz: that the natural objects called for as't'erminating 
points; should fil'st be found, and that the lines should ,then' be 
drawn to diem from the given points, with the least possible de'­
parture from the course prescribed in the instrument describing 
the bo11l1dary. Two modes were suggested in whieh suph 
commission might be constituted; first, that itshould,'consist' 
of commissioners to be chosen in equal rlumbers by'tlre'two 
parties, with an umpire selected by some friendly sovereign, 
from among the most skilful men in Europe; or,secondly, 
that it should be entirely composed of such men, so selected, 
to be attended in the survey and view of the country by agents 
appointed by the parties. This commission, it was afterwards 
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pl'oposed, should be restricted to the simple, question of deter~ 
mining . the point designated by the treaty ,as the highlands 
which divide the waters that fall into the Atlantic, from those 
which flow into tbe St. Lawrence; that these highlands should 
be sought for in a north or northwest direction, from the'source 
of the St. Croix; and that ,a straight line, to ,be drawn from the 
monument at the. head of. that river, to those highlands,should 
be consid.ered, so far as it extends, as a part. of the boundary 
in question. The commis::;ioners were then to designate' the 
course of the line along the highlands, nnd to fix on the north­
westernmost' head of the Connecticut river. 

'In a note of 31st May, the British Minister suggested, that 
this perplexed and hitherto interminable question, could only 
be set at rest by an abandonment of the, defective description of 
bOl,mdary contained in the treaty, by the two Governments mu­
tually agreeing upon a conventional line, more convenient, to 
both parties than those insisted upon by the.commissioners, 
under the fifth article of the treaty of Ghent) or that suggested 
by the King of the Netherlands. 

Mr. McLane remarked, in reply, June 5th, that the embar­
rassments . in tracing the treaty boundary had arisen more from 
the principles assumed, and Jrom the manner of seeking for it, 
than from any real defect in the description, when proP,,!rly un­
derstood; ,that, in the present state of the business, the sug­
gestion of Sir Charles R. Vaughan would add to the existing 
difficulties growing out of a want of power in the General Gov­
ernment, ,under the constitutiQnof the United 8tates,to dis­
pose of territory belonging to either of the States of the Ullion;' 
without the consent of the State; that as a conventional line 
to the south of, and confessedly variant from, that of the treaty, 
w:ould deprive the State of. Maine of a.portion .of the territol'Y 
she cla!ms, it WaS not probable that her consent to it. would be 
given, whiJe there remained a reasonable prospect of discover­
ing the line of the treaty of 1783; and that the President would 
not be authorized, after the recent proceedings in the Senate, 
to;;y:~pture now to agr,eeupon a conventional line without such 
consent, wh,ilst the proposition submitted in April, aftbrded not 
only a fair prospect, but, in his. opinion, the certain means, of 
asc,,,!rt;lining the boundary vaUed for by the treaty of 1783, and 
of finally Jerminating all the perplexities which have .encompas_ 
sed the subject. 
" In February, )834, Sir Charles R. Vaughan,' after subinit­

ting, certain obServations intended to controvert the positions 
aSllumed by the United States, on the subject of the constitu· 
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tional difficulty by which the Amedcan' Government was prfi­
vented from ac,quiescing in thettri'atigeinent recommended by 
the King of the N etherIands for the settlement of the bounda­
ry in the neighborhood of the St; John, asserted thatthe two 
Goverilments bound themselves by the convention of Septem­
ber, 1827, to submit to an arbiter certain pointsofrdifference 
relative to the boundary between the American and British do­
minions; that the arbiter was called on to determine certain 
questions, and that if he has determihed the greater part ofthe 
points submitted to him, llis decision On them ought not to pe 
set aside merely because he declares that6ne rehlaiilingpoint 
cannot be decided in confol'mity'with the words of the tl'eatyof 
1783 and therefore recommends to the parties a COl'npromise 
on that particular point; that the hlain points l'eferredto the 
arbiter were three in number; that upon the second and third 
of these he made a plain and positive decisiori ; that upon the 
remaining point he has declared that it is impossible to find a 
spot or to trace a line which shall fulfil all the conditions requir­
ed by the words of the treaty for the nort!nvest angle of Nova 
Scotia, and ·for the highlands along which the boundary from 
that angle is to be drawn; yet, that in the. course of his' reaSO~l­
ing upon this point, he has 'decided several questions connect,ed 
with it, upon which the 1\vo . parties had entertained diffel'ent 
views, viz: 

"1 sf; The arbiterexpI'esses his opinioll that the term 'high~ 
lands' may properly be applied, not only to a hilly and elevated 
country, but to a tract of land which, without being hilly, di­
vides waters flowing in different directions; and, consequently, 
according to this opinion, the 'highlands to be sought for are not 
necessarily a range of mountains, but rather the summit level 
of the country. 

'.'2d. The arbiter expresses his opiriion that an inquii'y as to 
what were the ancient boundaries of the North American pro­
vinces, can be of no' use for the present purpose, because those 
boundaries were not maintained by the treaty of 1783, and had, 
in truth, never been distinctly ascertained and laid down. 

"3d. The arbiter declares thqt the northwest angle of Nova 
Scotia, mentioned in the treaty of 1783, is not a point which 
was then known and ascertained; thut it is not an angle which 
is created by the intersection of any lines of boundary at that 
time acknowledged as existing, but that it is nn angle still to be 
found, and to be created by the intersection of new lines, which 
are hereafter to be drawn in pursuance of the stipulations of the 
treaty; and, further, that the nature of the country east\\(lrd Of 

24 
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the said, angle affords Hq argument for laying that angle down in 
one' place rather than in another. ' 

.,' "4th. He states that no just argument can be deduced for 
the settlement of this question, from the exercise of the rights 
of. sovereignty over the fief of .Madawaska and over the Mada­
waska settlement. 

",5th. ' He declares that the highlands contemplated in' the 
treaty should divide immediately ~ and not mediately, rivers 
flo,wing into the St. Lawrence. and rivers flowing; into the At­
laptic; and that the word 'divide' requires contiguity of the 
things to be divided. 

"6th. He declares that rivers falling into the Bay of Chalem' 
and the Bay of Fundy, cannot be considered, according to the 
meaning of the treaty, as~rivers flowing into the Atlantic ; and, 
specifically, that the rivers St. J ohnand RistigollChe cannot be 
looked upon as answering to the latter description. 
. "7th. He declares that neither the line of boundal'y claimed 
by Great Britain, nor that claimed by the United States, 'can 
be adjudged as the true line, without departing from the princi­
ples of equity and justice as between 'the two parties." 

Jt was the opinion of his Majesty's Government, Sir Charles 
alleged, that the decisions of the arbiter upon the second and 
third points referred to him, as well. :as upon the subordinate 
questions, ought to be acquiesced in, by the two Governments; 
and that in any future attempt to establish a boundary, whether 
in .strict conformity with the words of the treaty of 1783~ or 
by agreeing to the mode of settlement recommended by the ar­
biter, it would be necessary to adopt these seven decisions as 
a groundwork for further proceedings. That the British Gov­
ernment, therefore, previously to any further negotiation, claim­
ed from the Government of the United States an acquiescence 
in the decisions pronounced by the arbiter upon all those points 
which he had decided; and, as a preliminary to any attempt to 
settle the remaining point by negotiation, to be satisfied that the 
Federal Government was possessed qf the necessary powers 
to carry into effect any arrangement upon which the two parties 
might agree. 

vVith respect to the proposition made by the American Gov­
ernment, Sir Charles thought that the difficulty which was 
found insurmountable as against the line recommended by the' 
King of the Netherlands, viz: the want of authority to agree 
to any line which might imply a cession of any part of the ter­
ritory to which the treaty, as hitherto interpreted by the United 
States, might appear to entitle one of the component States of 

'$ 
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the Union, would be equally fatal to that suggest~d by Mr. 
Livingston, since aline drawn ftom the head of the'St. Oroix 
to highlands found to the westward. of the ineridian of that spot, 
would not be the boundary of the treaty, and might be more 
justly objected to by Maine, and with more appearance of rea­
son, than that proposed by the arbiter. 

The reply of Mr. McLane to the preceding note is dated 
on the 11 th of March. He expressed his regret that his Brit­
annic Majesty's Government should still consider any ~p'arrof 
the opinions of the arbiter obligatory on either pal'tyj those 
opinions, the Secretaty stated could not h~ve beencarried'intu 
ef1'ect by the President without the conclmeilCe of the Senate, 
who, regarding them, not only as not deterlnining the principal 
object of the refBl'ence, but as, in fact,deciding that object to 
be impracticable, and, therefore,recommending to the twC?par­
ties a boundary not even contemplated, either by the treaty or 
by the reference, nor within the powel' of the General Govei'n­
ment to take, declined to give their advice and consent to the 
execution of the measures recommended by the arbiter, but 
did advise the Executive to open a new negotiation for the as­
certainment of the boundary, in pursuance of the treaty of 
1783; and the proposition of Mr. Livingston, submitted in his 
letter of 30th of April, 1833, accordingly proceedechlpollthat 
basis.Mr~ McLane denied that a decision, much less tlie ex­
pression of an opinion by the ;arbiter, upon some of the displlted 
POhltS,bllt of a character not to settle the real contr~)Versy, 
Was binding upon either party; and he alleged that the' most 
material point in the line of the true boundary, both as it respects 
the difficulty of the subject, and the extenf of territory and do­
minions of the respective Govel'l1rnents, the arbiter not only 
failed to deeide, but acknowledged his inability to decidej there­
by imposing upon both Governhlents the unavoidable necessity 
of resorting to further negotiation to ascertain the treaty, boun­
dary, and absolving each party from any obligation to adopt his 
recommendations. The Secretary also declined to admit that, 
of the three main points refel'l1ed to the arbiter as necessary to 
ascertain the boundary of the treaty, he had decided two. On 
the first point, Mr. McLane said, it was not contended a decis­
ion was made, or that either the angle 01' the highlands, called 
for by the treaty, was found; and, on the third point an opinion 
merely was expressed, that it would be suitable to proceed to 
fresh operations to measure the observed latitude, &c. 

The Secretary admitted that if the American proposition 
should be acceded to by his Majesty's Government, and the 
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comm.i~sion hereafter to be. appointed .should J:esult:il)!lscertaln­
ing the true situation of the boundary called forbytheUeaty 
of 1783, that it would be afterwards necessal'y,. in 01'derJb,;as~ 
certain the t!'lie line, to settle the other two points accol·dit'lg to 
which it should be traced. He therefore offer.ed, if the Amer­
ican proposition should be acceded to, notwithsqlnding. the ob­
ligatoryeffect of the decision Qrthe \\rhite.r 011 the.poi\1t is de-
nied) ~\t.o take tpe stream situated farthest to thE)' I)OrthWest 
llmOI)g ;thQs.e which fall into the nOl,thernmpst'of thtl tl1r.ee lakes, 
thelllstof which bears, tlle name .of GOQJ,1ec;ticllt, lakii,. as the 
nprthwe~temmost head of thE) QOJ,1necticllt river, according. to 
the treaty of 1783 i" and as it respects the thirdpointl'$ferred 
to the arbiter, the line of houndarJ .on the 45R of latitude, bllt 
upon which he failed to decide, 1:he.J'residentJwouldagree, if 
thepropositionas to tlle ,6,rstpoint was'embraced, t(\,adop,tthe 
old ,line surveyed and II\arked by yjll~ntine and ,QoUins,iQ 
1771 and. 1772. •. , , . .' . 

ThE) Secretary .then pl'oceeded to state further and insupera .. 
ble; objections 1'0 an acquiescence, by the United. States,iQ,the 
opinions supposed to have been pronounced by ,the arbiter,lln 
the course of his reasoning upon the ,first point submitted to 
hiII\. He remarked thRt the views expi'essed by, the arbiter on 
these subordinate matters cpuld not be l'egarded as decisions 
within~ the meaning of the reference, but rather as postulates 01' 

premises, by which he arrived at the [opinion expressed in regard 
to the point in dispute; by an acquiescence in :them, therefote, 
!IS required by GreatBritain, the United States ,would.,reject 
as erroneous the con.chlsiOI). of the arbiter, whilst, theYJ,would 
adopt the premises and reasoning by which it was attained, that 
the seven postulates or premises presented f\S necessa,ry to be 
considered by.the United States,. are but part of those on which 
the arbiter was equally explicit in thee;xpression. of his views; 
that on others his reasol1ing 11Jight be considered as more fa.., 
vorable to the pretensions of this Government; and that no l'C;la~ 
son was perceived why an acquiescence in his opinions upon 
these, should not equally apply to all the premises ass.vmed: by 
him, and be binding upon both parties. Mr. lVIcL\U1e was, 
however, persuaded that there was no obligation on either Gov~ 
ernment to acquiesce in the opinion of the arbiter on any of 
the matters involved in his premises j that such acquiescence 
wOlild defeat the end of the present negotiation; and that, as it 
appeared to be mutually conceded that the arbiter had not been 
able to decide upon the first and most material point, so as to 
make f\ binding decision, there could c!lrtainly be no $reatel' 
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obligatiol1 t(>,yield,to his opinions on subordinate matters merely. 
The Secl'atary furth~robsel'ved, that the most material point of 
the,Jhree:s~lbrnitted ,to the arbitel', was that of the highlands, to 
which ,the Pre~identls;.pr9Positiondirectly applies, and which 
are desigi1flted in the treaty of .peace as the northwest angle of 
Nova Seotia, formed by a line drawn due north from the soilrce 
of theSt.Oroix river. to: the highlands dividing the rivers, .&c.; 
that the: arbite~' fOUlldit in':lpossible to decide this point, and 
therefore: Teoomnlerided, a, new line,difi'erent from that called 
for by ~he;treaty oE} 1783, ,and which. c0uldonlybe established 
by a'conventfonal arrangement between the two 'Government~; 
tnat the:Governrnerit 'of the Unitep, States could rot adopt this 
recomlDtmdation, :nor agree upon a 'new; and conventional line, 
without· the consent of the State of Maine; that the present 
negotiation proposed to ascertain the boundary according to the 
treaty 6[, 1783, and for this purpose, however attained, the 
authority of the Governmellt bf the United StRtes was com~ 
pl.e~e; that the l)rop~sitioI~ offered ?3:' the G?vel'l1m~nt oftha 
Umted States, pr0l11lsed, III the Opll11On of the President, the 
means of ascertaining the true 'line, by discovering the highlands. 
of the treaty; but the Bl,itish Government asked .. the .,U nited, 
States, asa. preliminary concession, to acquiesce lin the opinion· 
ofth8:, arbiter 'upon certain subord'inate faots; a concession 
which would,in effect, defeat the sole object, not only of the 
proposition, but of the, negotiation, viz: the determination of 
the boundary accOl'dingto :the treaty of 1783, by confining the 
negotiation to a conventional line, to which this government had 
not the authority to agree. Mr, DicLane also said that, if, by 
a resort to the plain rule noW recommended, it should be founq 
impracticable to. trace the boundary according to the, detinitive 
tr~aty, it ,\fould then be time enough to enter upon a negotiatiol4 
for a conventional substitute for it. He stated, in answer to 
the suggestion of Sir .charles: R. V aughan,that the objectioQ 
urged against the. line or the arbiter would equally lie against 
that suggested by Mr. Livingston; that the authority of the 
Government to ascertain the true line of the treaty was unques.., 
tionable, and that the American proposition, by contining the 
COurse to the natural object, would be a legitimate ascertainment 
of thatline. 

In a note dated March 16, Sir Charles R. Vaughan offered 
some observations upon the objections, on the part of the Unit~ 
ed States, to acquiesce in the points previously submitted to 
the American Government. He said that the adoption of the 
views of the Bl'itis~ Goyel'mnent by the Goyernmept of t)16: 
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United States; was meant to be the gr6u~d, work of future 
proceedings, whether those proceedings were to be directed to 
anodier attempt to trace the boundary as proposed by the lattei', 
orto a division of the territory depending, upon a conven~ 
tionalline; he maintained that the arbiter had decided, as the 
British Government asserted, tWo out of the three main points 
submitted for his decision; viz: what ought to be considered as 
the northwesternniost head of the Connecticut, (but which the 
Government of the United States is only willing to adlnitcon~ 
ditionally) and the point relative to tracing the boundary along 
the 45° of latitude. This point, he observed, Mr. McLane 
wished to dispose of by adopting the old line of Collins and 
Valentine, which was suspected of great inaccuracy by both 
parties, and the only motive for retaining which was because 
some American citizens have made settlenlents upon territory 
that a new survey might throw into the possession 6f: Great 
Britain. Sir Charles denied that the acquiescence of the 
United States in the seven subordinate points lately submitted 
by his Majesty's Government, would confine the negotiation to 
a conventional line, to which the President had no authority to 
agree; and affirmed that not a step could be taken by the com~ 
missioners to be appointed according to Mr. Livingston's pro­
position, notwithstanding the unlimited discretion' which it was 
proposed to give them, unless the two Governments ,agreed 
upon two of the seven subordinate points: i'the' characte~' of 
the land they are to discover as dividing waters according to 
the treaty of 1783; and what are to be considered as Atlantic 
rivers." ' 

In answer to Mr. McLane's observation, that on many points 
the reasoning of the arbiter had been more favOl'able to the 
United States than to Great Britain, and that, therefore, acqui­
escence should e_qually apply to all the premises assumed, Sir 
Charles expressed his confidence that if acquiescence in them 
could facilitate the object which now occupied both Govern­
ments, they would meet with the most favored consideration. 
Sir Charles adverted to the obligations contracted under the 
7th article of the convention, to the opinion of his Majesty's 
Government that they were binding, and its willingness to abide 
by the awa'rd of the arbiter; he referred to the small majority 
by which he supposed the award to have been defeated 'in the 
Senate of the United States, and a new negotiation advised to 
be opened; to the complicated nature of the plan proposed by 
the United States for another attempt to trace the boundary of 
the treaty; to the rej ection of the points proposed by the 
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British Government to render that plan more practicable, &c.; 
and regretted, sincerely, .that the award of the arbiter, which 
conferred upon the United States three-fifths of the disputed 
territory, together with Rouse's Point, a much greater conces­
sion than is ever likely tb, be obtained by a protracted negotia­
tion, was set aside. An alleged insuperable constitutional dif~ 
ficulty having occasioned the rejection of the award, Sir Charles 
wished to ascertain, previously to any further proceedings, how 
far the General Government had the power to carry into effect 
any arrangement resulting from a new negotiation, the answer 
of Ml" McLane upon this point having been confined to stating 
that, should a new commission of survey, freed from the re­
striction of following the due north line of the treaty, find any 
where westward of that line, highlands separating rivers, accord­
ing to the treaty of 1783, a line drawn from the monument at 
the source of the St. Croix, would be such a fulfilment of the 
terms of that treaty, that the President could agree to make it 
the bOUJ3dary, without reference to the State of Maine. 

Mr. McLane, under date of March 21, corrected the error 
into which Sir Charles had fallen, in regard to the proceedings 
on the award in the Senate of the United States, and showed 
that that body not only: failed, but by .two repeated votes of 
thirty-five and thirty-four to eight, refused to consent to the 
execution of the award, and, by necessary implication, denied 
its binding effect upon the United States; thus putting it out of 
the power of the President to carry it into effect, and leaving 
the high parties to the submission situated precisely as they 
were prior to the selection of the arbiter. 

The President had perceived, :Mr. McLane said, in all the 
previous efforts to adjust the boundary in accordance with the 
terms of the treaty of 1783, that a natural and uniform rule, in 
the settlement of disputed questions of location, had been quite 
overlooked; that the chief, if not only difficulty, arose from a 
supposed necessity of finding highlands corresponding with the 
treaty description in a due north line from the monument; but 
it was plain, that if such highlands could be any where discov­
ered, it would be a legal execution of the treaty to draw a line 
to them from the head of the St. Croix, without regard to the 
precise course given in the treaty. It therefore became his 
duty to urge the adoption of this principle upon the Govern­
ment of his Britannic Majesty, as perhaps the best expedient 
which remflined for ascertaining the boundary of the treaty of 
1783. The Secretary could not perceive, in the plan pro­
posed, anything so complicated as Sir Charles appeared to sup-
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pose; On the contrary, it was recommended to. approbation 
and confidence by its entire simplicity. It chiefly required the 
discovery of the highlands, called for by the treaty,and the 
mode of reaching them, upon the principle suggested, wassQ 
simple that no observations could make it plainer. The diffi~ 
culty of discovering such highlands, Mr. McLane said, was 
presumed not to be insuperable. The arbiter himself WIlS not 
understood to have fbund it impracticable to discover highlands 
answering the description of the highlands of the treaty, thOtigh 
unable to find' them due north from the monument, and cer­
tainlyit could' not be more difficult for commissioners on the 
spot to arrive at a conclusion satisfactory to their own judg­
ment, as to the locality of the highlands: 

Mr .. McLane, in answer to Sir Charles's request fot· infor~ 
mation on the subject, stated that the difficulty in the way of 
the adoption of the line recommended by the arbiter, was the 
want of authority in the Governnlent of the United States to 
agree to a line, not only confessedly different from the ']inecall. 
ed for by the treaty, but which would deprive the State of 
Maine of a portion of territory tb which she would be entitled 
according to the line of the definitive treaty; that by the Pres. 
ident's Pl'oposition a commission would be raised not; to es­
tablish 11 newline differing from the treaty of 1783; but to de­
termine what the true and original boundary was, and in which 
of the two disagreeing parties the right to the disputed territory 
originally was; that, for this purpose·, the authority of the orig­
inal commissioners, if they could have agreed, was complete 
under the Ghent treaty, and that of the new commission pro­
posed to be constituted could not be less. ' 

Sir Charles R. Vaughan explained, under date of the 24th of 
Marcb, with regard to bis observation, "that the mode in which 
it was proposed by the United States to settle the boundary 
was complicated; that he did not mean to apply it to tbe adop­
tion of a rule in the settlement of disputed questiohs of loea­
tion,but to the manner in which it is proP?sed by theU nited 
States that the new commission of survey shall be selected 
and constituted." 

On the 8th of December, 1834, Sir Charles R. Vaughan 
transmitted a note to the Department of State, in which, after 
a passing expression of the regret of his Majesty's Govern­
ment, that the American Government still declined to come to 
a separate understanding on the, several points of difference with 
respect to which the elements of decision were' fully before 
both Governments, but, without abandoning the argument con-
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tained in his hpte of 10th February last, h!'l addressed himself 
exclusively fothe • Atnei;iqan!Jroposition for the appointment 
of anew cotnmissiun to' be 'empowered to seek, Westward of the 
meridian of the St. C't;pix,highlands Hnswei'ing to tlril descrip­
tion 'Of those mentioned in 'the treaty of 1783. He. stated, 'with 
regard to the rule of surveying on which the proposition was 
founded, that however just and reasonable it might be,hisMa~ 
jesty's Government did not consider it so generally established 
and recognized as 1\;£1'. McLane lissurneditto be; that, illdeed, 
no similar case was recollected in which the principle 'asserted 
had been put in practice; yet, on the contrary, one, waS re~ 
membered, not only analogous to that under discussion, blltari­
sin'g out of the same article of the same treaty,iIlwhich. the 
supposed rule was invested by the agents' of the American Go' 
vernment itself; that the treaty of 1783 declared that thelin'e 
of boundary wasto proceed from the Lake of the vVoods "in 
a du~ west course to the Mississippi;" hu(it being ascertained 
that such a line could never reach that river, since its sOllrces 
lie south 0f the latitude ofthe Lake of the Woods, the com­
missioners,insteadof adheting to' the, .natttralobject; the SOlli'Ce 
of the Mississippi,Mddrawing a new coimectihg line to it froIll 
the Lake of the Woods, 'adhe'red ttl the arbitrary line to be 
drawn due west from the lakil, and abandoned the Missis­
sippi, t~e specific landmark mentioned in the tJ'eaty. 

Sir' Charles further stated, that if the President was per­
suaded that he could carry out the principle of sUrveying h'e 
had proposed, without the consent of Maine, and if no hope 
remained, as was alleged by Mr. McLane of overcoming the 
constitutional difficulty in any other way until, at least this 
proposition should have been tried, and have failed, his Majes­
ty's Government, foregoing. their own doubts On the subject, 
were ready to acquiesce in the proceeding proposed by the 
President, if that proceeding could be carried intb e;ffect in a 
manner not otherwise objectionable; that "his Majesty's Gov­
ei'nment would consider it desirable that the principles on 
which the new commissioners would have to conduct their sur­
vey should be settled before-hand by a special com;ention be­
tween the two Governments;" that there was, indeed, one pre­
liminary question, upon which it was obviously necessary the 
two Governments should agree before the commission could 
begin their survey with any chance of success, viz: What is 
the precise meaning to be attached to the words employed in 
the treaty to define the highlamls which the commissioners are 
to seek for? that those highlands are to be distinguished from 
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()thel' highlands by the rivers flowing from them, and.those dis­
tinguishing rivers to be lmown. from others by the situation, of 
th!'lirmouths; that with respect to the rivers flowing south in­
to.;tIie,Atlantic ocean, a difference of opinion existed between 
the two Governments; that whilst the A.merican Government 
c0n.t~nde? that riv()rs fallipg !,nto th~ ,ijay of Fundy were, the 
BrItIsh Government contended thlltthey were not, for the pur­
poses of the treaty , rivel'~ falling into the AtJantic ocean; !lnd 
t11at the views. and arguments of the British Government,. 01:\ this 
point, had be~n confii-med by. an impartial authority selected 
by the common consent of the two Governments, who was qf 
opinion that the rivers St. J oim and Ristigouche were n()t 
Atlantic rivers within the meaning of the treaty, and that ,h,is 
Majesty's Government, therefore, trusted that. the AmerIcan 
cabinet would concur with that of his ,Majesty in deciding "t1ia~ 
the Atlantic rivers which are ,to. guide theeoml;nissioners i,n, 
searching for the highlands described in the tl;eaty are those 
which fall into the sea to the westward of the mouth of the riv­
er 81. Oroix," that a cIear agreement on this point m.ust be an 
i(ldispensable preliminary to the estnbli'3hment of any new com; 
mission of survey; . that till this point be decided no survey of 
commissioners could lead ~o a us()ful result, but that its decis­
ion turns upon the interpretation of tlle words of a treaty, and 
not upon the operations of surveyors; and his Majestr'g O:ov­
ernment, having once submitted it, in common WIth other 
points; to the judgment of an impartial arbiter, by whose award 
they had declared themselves ready to abide, could not consent 
to refer it to any other arbitration. . ' : 

(In a note froul the Department of State, dated 28th April, 
1835, Sir Charles R. Vaughan wa& assured that his prompt 
suggestion, as his Britannic Majesty's Minister, that a negotia­
tion should be opened for the estabHshment of a conventional 
boundary between the two countries, was duly appreciated by 
the PresidGnt, who, had he possessed like powers with his 
Majesty's Qovemment over the subject, would have met the 
suggestion ina f~vorable spirit.) . 

The Set:retal'Y observed that the submission of the whole 
subject, or any part of it, to a new arbitrator, promised too .lit­
tle to attract the favorable consideration of either party; that 
the desired adjustment of the controversy was consequently to 
be sought for in the application of some new principle to the 
controverted question; and that the President thought that by 
a faithful prosecution of the plan submitted by his direction, a 
settlement of the boundary in dispute, according to the te1'm9-, 
of the treaty of 1783, was attainable. 
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With regard to the rule of practical surveying offered as the 
basis of the American Pl'oposition, he said, if it should become 
material to do so, which Mis 110tto be anticipated, he woLild 
find no difficulty either in fortifying. the grollndoccupied by 
this Government in thisregirdj or' in 'satisfying: Sir Charles 
that the instance brought intohotice by his Britannic Majesty's 
Government of a supposed departure from the rule,wasnot at 
variance with the assertion of Mr. Livingston repeatedbylVh. 
McLane. The Secretary, therefore" limited himself to the 
remark that the line of demarcation referred' to by Sir 
Charles, was not established as" the true boundary prescribed 
by the treaty of 1783, but.",:as a :conventibnalsubstitute for' it; 
the result of a ,new negotlat1Ou,COiltrolled by otherconsidera-, 
tions than those to be drawn from that instrument only. 

The Secretary expressed the President's unfeigned regret 
upon learning the deCision of his Majesty's Government not to 
agree to the proposition made on the part of the United States 
without a precedent compliance by them with inadmissible 
conditions. He said that the views of this Government in re­
gard to this proposiJI' of his ,l\fajesty's Government,' had been 
already communicated to' Sir Charles R. Vaughan; and the 
President perceived with'pain; that the reasons upon which 
these opinions were founded,Jiad i10t beeri found to possess 
sufficient force and justice to induce the entire withdI'a~val of 
the objectionable conditions; but that, on the contrary, tvhile' his 
Majesty's Government had been pleased to waive for the pIle_ 
sent, six of the seven opinions referred to, the remaining one; 
among the most important of them all, was still insisted upon, 
viz: that the St. John and Ristigouche should be treated by 
the suppos\=ld commission as not being Atlantic rivers according 
to the'meaning of those terms, in the treaty. With reference 
to that part of Sir Charles communication which seeks to 
strengthen the ground her.etoforetaken on this point by the Brit­
ish Government, by calling to its aid the supposed confirmation 
of the arbiter, the Secretary felt himself warranted in question­
ing whether the arbiter had ever given his opinion thai the riv­
ers St. John and Ristigouche cannot be considered, according 
to the meaning of the treaty, as rivers falling into the Atlantic; 
and he insisted that it was not the intention of the arbiter to ex­
press the opinion imputed to him. 

The Secretary also informed Sir Charles that tIle President 
could not consent to clog the submission with the condition 
proposed by his Majesty's Government; that a just regard to 
the rights of the parties, and a proper consideration of his own 
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dutie~,required that the new submission, if made, should be 
mad.e without' restriction 01~ qualification, upon the discretion of 
tnftc.<;>mmissioners, other than such as l'esulted .frdm establish~ 
ed facts and the' just interpretation of the definitive treaty, 'and 
such as had beel) heretofore, and were,;n9wagain tendered to 
his Britannic :rvrajesty~s OoverX\l:nent; tli~t ,he; ,despairod of Q.b~ 
taining a·'Qetter; constitl.lWdtrihunaUban tl1E1one 11l'0posed; that 
be saW nothing unfit 01' imprdpm' in rsubmittingthe, question as 
to the characfer in which the St:Johnor Ristig0uche were to 
be regarded, to the dedsiQn of an inipartial commission; that 
the parties had heretofore thdllght it proper so to submit it, and 
that it by no mean.s follow,ed, that.beeausecolXlmissioners chosen 
by the parties themselves, ,witho)'.lt,aniulllpire, Iw,d,failed to. come 
to an agreement respecting, ,it, that thfOl; same result wouU attend 
the efforts. ofa,eommissioll ditferen.tly',sE!lected", ,The Secre­
tary closed his note by, stating that the Pnesidimthadn:o new,pro~ 
po.sal tb. ofFer, but w0uld.be,happy.,to;re.ceiveany,such proposi­
tion as his .Bdt:'nU1ic IV{ajesty's Government. might think it, ex~ 
pedient to make, and by intimating that he was authorized to 
confer with Sir Charles,. whenevei' it ,might ;mit bis conven­
ience and comport with the' instructiolls,of:hisGovermnent,' with 
respect to the;treaty boundary, or. a qonVentiona:lsubstitute for it. 

On. the 4th of May, 1835; Sir Charles R. Vaughanexpress-i 
ed 'his, regret that the condition which, 1* :Majesty's G6vern­
ment' .had brought f~rward 'as, anesselltialpreliminary;to the 
adoption of the President's proposal h.ad been declared to be 
inadmissible by the American GoveriU11ent. . ". 
\', Sir Charles C'onfidently: !appealed to the t~n6r of the language 
of the award of the arbiter to justify the inference drawn fro in 
1'1 by his Majesty's Government in regard to, that POll}t in the 
dispute which respects the' rivers which are to be considered 
as falling directly into the Atlantic. The acquiescence of the 
United States in what was understood to be the opinion of the 
arbiter, was invited, he said, because the new commission eQuId 
not enter upon their survey in searcl}' of the highlands of the 
treaty without a previous agreement between. the ,two Govern· 
ments, what rivers ought to be considered as falling into the 
Atlantic; and that if the character in which the Ristigouche 
and St. J olm were to be regaMed, was a question to be sub· 
mitted ·to the commissioners, the President's proposition would 
assume the character of a new 'arbitration, which had been al· 
ready objected to by the Secretary. Sir Charles also stated 
that while his M~esty's Government had wished to maintain 
the decisions of the arbiter on subordinate points, their 111en-
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don had noV been confined· to those deCided in favol'·of Brit~ 
ish claim~; that theidecisionswere nearly balanced in favor of 
either party, 'and the general, ,reslilt of the arbitration was s6' 
manifestly in favor 6r: the United States, th[\t to them were as­
signed three-fifths of the territory in dispute, and Rouse's point, 
to which they had: voluntarily resigned all claim. .,' 

Sir Charles acknowledged with much satisfaction the Sec­
retary's. assurance· tHat if the~resident possessed the same pow­
er as·' his Maj esty 's Government oVEn; the question of boundary, 
he would have 'met the suggestion of, a conventional line, con­
tained in Sir Charles's note of the 31st of May, 1833, in a fa­
vorable, spirit; he lame.nted that' the: two' Goyernments could 
notcoiricide in ,the opinioD.,that the removal Of the only diffi'" 
cllltyin the relatipns between theni, was attairitlble \by the last 
proposal of the President, as it was the only: one:1n his power 
to: offer in alleviation "of :the task of 'tr~cing' 'the' tfe-at)" ;lhie,' to 
\vhich the Senate hadaclvised that any fui-thernegotiationshould 
be restriCted; he "said that he 'was :ready to confer: ,with the 
Seci'etary ,vhenever ,it might, ,be' convel)ient to\~eoeive, him; 
and stated' that, as" to 'any proposiiionwhicn it might be the 
wish of the United States to receive from his Majesty's Gov., 
ernment respecting a conventional' substitu'te: for the, treaty of 
1783, it would, in the' first instance, to avoid constitutional dif~ 
ficulties in the way of the Executive, be necessmiy to obtain 
the consent of Maine, 'an object which lllust ,be undertaken ex­
clusively by the General Government of the United' States. • 

Mr. Bankhead, the British Charge d'Affaires, in a note ito 
the department dated 28th December, 1835, stated that dm­
ing the three years which had elapsed since the refusal of the 
Senate to agree to themvard of the King of the Netherlands, 
although the British Government h~dmorethan once declared 
it:=; readiness to abide by its ofter to accept the award,the Gov­
ernment of the United. States had as often replied that, on its 
part, that award could not be agreed to; . that the British Gov­
ernment now considereclitself, by this refusal" of tl,le United 
States,'fu]]y and entirely released from thel'onditional offer 
which it had made; and that he was iristructed distinctly to 
announce to the President, that the British Government with­
drew its consent to accept the territorial compromise recom­
mended by the King of the Netherlands. 

With regard to the American proposition for the appointment 
of a new commission of exploration and slu'vey, Mr. Bankhead 
could not see, since the President found himself unable to ad­
mit the distinction between the Bay of Fundy and the Atlantio 



430 NORTHEASTERN n.OUNlJARY; 

Ocean, howdini useful result Gould arise out of the pi'oposed 
Survey; he thought, on the contl'ary,that if it did not furnish 
fresh subjects of difference between the two governments, it 
could, at least,only bring. the l3ubjectback to the same point at 
which it now stood. 

To the suggestion of the President, that the commission of 
survey should be empowered .to .decide the river questiCin, Mr. 
Bankhead said, it was not in the power()f his Majesty's Gov­
ernment to assent; that this point .could not properly be re­
ferred to such a commission, because it turned upon the in­
terpretation to be put upon the words of the treaty of 1783, 
and upon the application of that interpretation to geographical 
facts alrcady well known and ascertaineq; and that therefore 
a commission of survey had no .peculiarcompetEmcy to decide 
such·a question; that torder it to any authority would be to 
submit it tQJa fresh arbitration; .and .thatif.his MajestY's Gov­
ernmcnt were prepared to agree to a freshiarbitration, which 
was not the case, such arbitration ought necessarily, instead of 
being confined to one particular .poiht alone, to include all the 
points in dispute between the two Governments; that ·his Ma­
jesty's Government could therefore only agree. to such a com­
inission, pr6vided· there \vere a previous understanding between 
the fwo Qovernmelits, that, although neither shollld· be required 
to give up its own interpretation of the river·questioni'Yet "the 
commissioners sliould be instructed to search for highlands 
upon the character of which no doubt could exist on either 
side. " 

If this modification of the President's' proposal should not 
prove acceptable, Mr. Bankhead observed, the only j'emaining 
way of adjusting the difference, w6uld be to abandon altogether 
the attempt to draw a line: in conformity with the words of the 
treaty, and to fix ·u}Jon a con,re)lient line· to be. drawn according 
to equitable principles and with a view'to the resl)8ctive .inter .. 
estsand the .convenience. of the two parties. He stated that 
his Majesty's Govel'nment were perfectly ready to treat for such 
a line,and conceived tbat,the natural features of the· disputed 
territory would afford peculiar facilities for drawing it; that his 
Majesty's Government would therefore propose an equal 
division of the territory in dispute between Great Britain and 
the United States; and that the general outline of such a divis­
ion .would be that the boundary between the two States should 
be drawn due north from the head: of .the St. Croix river till 
it intersected the St. John, thence up the bed of the St, John 
tci;the southernmost som;ce of that river, arid frol11 that point it 
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should be drawn to the head of the Oonnecticnt river, in such 
manner as to,ma1w'th,en,orthern,and,s'outhern allotments of the 
divided territOl'Y as.nl'l!\~ly; as possibl~, equ!\lto, each other in 
extent., , " " "'I, !' 

In reply to theJ?receding note, the Secretary, under date of 
February 29th, 1836, expressed the President's regret to find 
that his Britannic Majesty's Government-adhered to its objec­
tion to the appointment of a commissiOIi, to be chosen in eithel: 
of the modes heretofore, proposed by the United States, and 
his conviction that the proposhion, On whicltit was founded, 
"tlW~ the riVet: qUl'lst.ion w~s aq\1estion of tJ'eaty cqnstruction on, 
lYj" although rePeated on various occasions, by,O).'eat Britain, was 
demonstrably untenaple, and indeed only,pla\1sible, when ma­
terial and most important words of description in the treaty are 
omitted in quoting from that instrulllent. He said that, while 
his Majesty's Government maintained their pO:'lition,agreement 
l;>etween the United States and Great Britain on this point was 
impossible; that the President was, therefore, ,constrained to 
look to the new and conventional line offered inMr; Bankhead's 
note; but tl~atin ~\lch aline the wishes, and: interests of Maine 
were to be consulted; and that, the; Preside!).! cOilldnot: in jus­
tic(;! to himself 9~' ,that. Stat<;l", make !lny: proposition utterly 
irrecopcil!\ble with her Jireviously well known opiriio!).s on the 
subject; that the principl~ of compromise and equitable division 
was adopted by the King of the Netherlands in the line recom­
mended by him; a line rejectf)d, by the United States because 
unjust:to Maine; and yet that line gave to Great Britain little 
mOl;e than 2,000,000, while the proposition nqw made by 
his Majesty's Government secured to Great Britain of the dis­
puted land more tha,n 4,000,000 of acres; that the division 
offered by Mr. Banlchead's note was not in harmony ,with the 
equitable rule from which it is said to spring, and if it were, in 
conformity with it, equId not be accepted without. disrespect to 
t~e previous deeisions and just e:J\.pectations of Maine. Tpe 
President was far from attributing this. proposition, the Secre.., 
tary sajd, to the desire of his Majesty'sG.overnment to acquire 
territory; he doubted not that the offer, without regard to the 
extent of territory faIling to the north or south of the St. John, 
was made by his Majesty's Government from a belief that the 
substitution of a river for a highland boundary would be usef\.ll 
in preventing territorial disputes in f\ltul'e; but although the 
President coincided in this view of the subject, he,was com­
pelled to decline the boundary proposed as inconsistent with 
the known wishes, rights, and decisions. of the State. 
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The Secretary concluded by stating that the PresIdent, with 
a view to terminate at' once all controversy, and, without regard 
to the extent of territory lost by one party or acquired by the 
other, to establish a definite and indisputable line would, if his 
Majesty's Government assented to it, apply to the State of 
Maine for its consent to make the river St., John, from its 
source to its mouth, tIfe boundary between Maine and hisBri~ 
tannic Majesty's dominions in that part of North America. 

Mr. Bankhead acknowledged, on the 4th of March, 1836, 
the receipt of this note from the department, and said that the 
rej ection of the "conventional line proposed in his pl'evious 
note would cause his Majesty's Government much regret; he 
referred the Secretary to that part of his note of the 28thDe~ 
cember last, wherein the proposition of the President for a 
commission of exploratioJ.l and survey is fully discussed, as it 
appeared to Mr. Bankhead that the Secretary had not given 
the'modification 'on the part of his Majesty's Government of 
the American proposition, the weight to which it was entitled; 
he said that it was offered with the view of meeting, as far as 
practicable, the wishes of the President, and of endeavoring, 
by such a preliminary measure to bring about a settlement of 
the boundary upOI1 a basis satisfactory to both parties; that 
with this view he again submitted to the Secretary the modi~' 
tied proposal of his Majesty's Government, remarking that the 
commissioners who might be appointed were not to decide up~ 
on points of difference, but merely to present to the respective 
Governments the . result of their labors, which it was hoped 
and believed would pave the way for an ultimate settlement of 
the question. 

Mr. Bankhead 'considered it proper to state frankly and 
clearly, that the proposition offered inthe last 110te frpm the 
depmitment, to make the river St. Johr, from its source to its 
mouth, the boundary between the United States and his l\'[ajes~ 
ty's province of New Brunswick, was one to which the British 
Governmerit, he was eonvincE1d, would never agree. 

On the 5th March,the Secretary expressed regl.'et that his 
proposition to make the river St.J olm the boundary between 
Maine and New Brunswick, would, in the opinion of Mr. Bank~ 
head,be declined by his Government; that the Government 
of the United States could not, however, relinquish the hope 
that the proposal 'when brought before his Majesty's cabinet 
and considered with the attention and delibel'ation due to its 
merits, would be viewed in a more favorable light than that in 
which it appeared to have presented itself to Mr. Bankhead: 
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Jf, hqWtlVer)theSepr~t~~'y added)H~if3 expe~tation should be" 
di$appohHe,d; if woul<;lbe necessary ,before thf3Pr~sid{mt con­
sentecl to the, :iitq«(iq?~~i9ni of. hispreviolls :prpposition for the 
appoiptnmnt ,ora c~))rimission of exploratipn and survey, to be 
·infql:IT!ed·mol;e fd1Iy of the' views of rhe British Government in 
offering thenio<;lification, so that he might be enabled to ,judge 
bpw the rep6rto[the commission, (which, as now proposed,to 
be, cohstituteq, was I~Ot to gecide upon points of diff81:encr,)· 
WOllld be 1i)c,elyto lead to an ultimate settlement of the qnestlon. 
'of,I?,?LJn,~ary;~n(falH9 Wh,ieh'ofthe modesproP9sed for th~se:-. 
lectio'riof cornmissionerswasthe one intended to be accepted, 
witll"ihe :fllodificadon' s~ggested' by his Britannic Majesty's 
Government. ,', ' " . 

X~ January last, Ml' .. Fox, the British Minister at 'Washing­
ion, made a communication to the Department of State, in, 
which, with reference to the objection preferred by the Amer'" 
ican Governmep.t, th~tithaclno power, withput the consent of 
Maine, to agree to. the, arrangement proposed. by Great Brit!jin, 
sim;ei~ wo~;tJd be considered by diat State 1\8 equivalent to a 
cessi<;m of what she,rf)garcled as a :part of her territory, heob­
:served that the objec,tion of the State could not be admitted as 
valid, for the principle on which it rested was as good for 
Great· Britainasit was for Maine; that if the State wasenti­
tIed to contend that, un,tq the treaty line was determined, the 
bOl,mdaryclaimed by Maine mus~ be regarded as the right one, 
Gi'eat. Britain was still more entitled to insist on a similar pre­
tension, and to assert that until the line of the treaty shall be 
established satisfactorily, the whole .of the disputed territory 
ought to be. c0l1sidered as. belopging to .the British crown, since 
Gi'eat Britain wa's the originill possessor, and all the territory 
which had not been proved to have been, by treaty, ceded by 
her, must be de.emed to belong to her still. But, Mr. Fox 
said) the eX,istence of these conflicting pretensions pointed out 
the, expediency of II compromise; and why, he asked, as a 
('onvention111 line different from~. that. described in the treaty 
was agreed to with respect to the boundary westward from the 
Lake of the Woods, should suph a line not be. agreed to, like­
wise, for the boundary eastward from the Connecticut? Her 
Majesty's Government could not, he added, refrain from again 
pressing this proposition upon the serious consideration of the 
United States, as the arrangement best calculated to effect II 
prompt and satisfactory settlement between the two powers. 

With reference to the American proposition to make the river 
St. John, from its mouth to its source, the boundary, Mr. Fox 

Z6 
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l'emarked that it was difficult to understand upon what grounds 
any expe'6'tafion could have be'ell formed that suchaprop6sal 
could be entertained by the British Government, for sucH au 
arrangement would give to the United States even greatehrd­
vantages than they would obtain by an unconditional acqui.;t 
escence in their claim to the whole of the disputed territoi'Y, 
because it would give to Maine all the disputed territory lying 
south of the St. J olm, and in exchange for the remaining parf 
of the tel'l'itory lying to the north of the St. John, would add 
to the State of Maine a large district of New Brunswick i a 
district smaller in extent, but much 1110re considerable in value, 
than the portion of the disputed territory which lies to the north 
of the St. J Ohll. 

With regard to the proposition for the appointment or a com­
mission of expIoration and survey, Mr;Fox stated that her 
Majesty's Government, with little expectation that it could lead 
to a useful result, but, unwilling to reject the only plan left' 
which seemed to afford a chance of making a further advance 
in this matter, would not withhold their consent to such a com­
mission, if the principle upon which invas to be formed,and 
the manner in which it was to proceed, could be satisfactorily 
settled; that of the two modes proposed in which such a com­
mission might be constituted, her Majesty's Government 
thought the first, viz: that it might consist of commissionel's 
named in equal numbers by each of the two Governments, with 
an umpire to be selected hy some friendly European power; 
would be the best, but suggested that it might be better that the 
umpire should be selected hy the nembers of the commission 
themselves, rather than that the two Governments should apply 
to a third power to make such a choice; . that the object of this 
commission sho-uld be to explore the disputed territory; in oi·· 
del' to find, within its limits, dividing highlands, which migI1t 
answer the description of the treaty, the search to be made, in 
a north and northwest line from the monument at the head of 
the St. Croix, and that her Mftiesty's Government had given: 
their opinion that the ~ommissioners. should be instructed t6 
look fol' highlands which both parties might acknowledge as fur· 
filling the conditions of the treaty. 

In answer to the inquiry how the report of the commission 
would, according to the views of her Majesty's Government,. 
be likely, when rendered, to lead to an ultimate settlement of 
the boundary question, Mr. Fox observed that, since the pro­
posal for the appointment of a commission originated with the 
Government of the United' States, it was rather for that Gov-
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ernment than the Government of Great Britain to answer this 
question. Her Majesty's Government had already stated they 
had little expectation that. such a commission could lead to any 
useful result, &c., but that her . Majesty's. Goyernment, in the 
first pla~e, conceived that it was meant by the Government of 
the United States, that if the commission should discover high­
lands answering to the description ottbe treaty) a connecting 
line from them.to the head of the. St. Cl'oix,sllould be de,emeq 
to be a portion of tlW bOlUl;dary between the two .. qountrles, 
Mr. Fox further l'efel'l:ed tbe Secrytary to the previous; notes 
of, lVIl'. J\:[cLeaJ;lOl1 thesubject,ip. whi~h it Was contemplated, 
~,s,O~le o~,the possible results of the proP9sed,comlllis9ion, that 
such aqdltional information might be obtained of the features of 
the, country as might remove~ll dOll})t as to the impraeticabiI­
ity of laying dovvn a boundary in.}lccordance with the letter of 
the treaty. lVIr. Fox said that if the investigations of the com­
missi'Oli should show that there was no reason,able prospect of 
finding the line descr,ibed in the treaty of 1'783, the constitu­
tional difficuiti,es, which now pl:everited the Unit~d States from 
tigl'eeing to a conventional line, might possibly be remoyed, and 
the way be thus prepared for a satisfactory settlement of the 
difference by equitable diyisionof the territory; but, he added, 
in c:onclusion, if the two Governments should agree to the.ap­
pointment of such a commission, it would be ne,cessary that 
~h,eir agreement should be. by a convention, and it would be ob­
viously indispen~able that the State of Maine sho,uld bean as-
senting party to the arrangement. ' 

In acknowledging the receipt of MI'. Fox's communication 
at the department, he \vas informed, (7th February,) that the 
President experienced deep disappointment ill finding that the 
answer, just presented on the part of the British Government, 
to the proposition made by this' Government with. the view of 
effecting the settlement of the boundary question, was so indef­
inite in its terms .as to l'e'nder it impracticable to ascertain, with­
out further discussion, what were the real wishes and intentions 
of her Majesty's Goverl1l11ent respecting the appointment of a 
commission of exploration and survey; but that a copy of it 
would be transmitted to the Executive of Maine, for the pur­
pose of ascertaining the senSe of the State authorities upon the 
expediency of meeting the views of her lVIajesty's Government, 
so far as they \vere therein developed. . 

Occasion was taken at the same time, to explain to MI'. Fox, 
in answer to the suggestion in his 110te of the 10th of J anllary 
last, that the parallel of latitude adopted as a conventional slJb· 
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stitute for the line desigmlted in the treaty for the boundary 
westward from the Lake of the Woods, passed over territory 
within the exclusive jurisdiction of the General Government, 
without trenching upon the rights or claims of any member of 
the Union; and the legitimate po\ver of the Governmentthete~ 
fore to agree to such line \vas held to' be perfect; but thllt in 
acceding to a conventional line for the bOllndaryeast\v!uid from 
the river Connecticut',', it ~voiild trariscend'itscqllsti'iotidHiii 
po\vers, since such a measure could 6nly be ,carried 'iritO eftect 
by violating the jurisdiction of a sovereign State, and assumio!; 
to alienate a portion of the territory claimed by such Stafe.' 

In reply to the observation of Mr. Fox, that it was, difficult 
to understand upon what ground an expectation cquldhave been 
entertained that the proposition to make the St. John tl1e botiri~ 
dary,woulcl be received by her Majesty's G6vernment,,%hVuis 
informed that the suggestion. had 'been' ofFered flscthe pro'p'osi~ 
tion on the part of Great Britain that led to' it wfls supposed 'to 
have been, without regard to the exteD,t ofteri'itbry lostoradwii': .. 
ed by the respective parties; and in the hope 'lnatthe, great ilW~ 
portance of terminating this controversy, by establishitlg atliifi~ 
nitive and indisputable boundary, w<;>iild be seen and aclmowl~ 
edged by the British Government, .and. have a 'correspondent 
weight in influencing its decision; diat thesti~gestion in Mr. 
Bankhead's note of 28th December, 1835, ofapartof'thei'iver 
St. Jqhn, as a portion of the gener\l16utlineofa"conventiohal 
boundary, apparently recognizE)dihe sup~rior advantages 'of 
a river over a highland boundary; . and tliatno, dlfiiClllty was an,; 
ticipated on the part of her Majesty's Goverriil'Jent in under­
standing the grounds upon which such a rll'oposal. was8:J):pected 
to be entertained by it, since the pl'€ced811t propOsition of: Mr. 
Bankhead just alluded to, although based upon the'pri11dple' of 
an equal division between the parties?,'could 'nbt be justified by 
it, as it would have given nearly .two-thirds of the disputed'ter­
ritory to Great Britain; that it was, therefore, fair to presllme 
that the riv.er line, in the op!nion of his Mw,e,siy~sG0'Vernment, 
presented advantages suffic!8nt to cOl~nterp.alance ~.ahy loss qf 
territory, by either party, that might 'a9crlie frOTil' its adoptio~'; 
and it was also supposed that anothel'!'i'e'qOmmeI10ation of .this 
line would be seen by Great Britain in the fact 'that; w~ilst, by 
its adoption, the right of jurisdiction alonewot'MhavebeeIl 
yielded to the United States over that portibn of Ne,,, Btun~­
wick south of the St. J 01111, Gi'eat Britain would have acqliired 
the right of soil and jurisdiction of all the disputed territory 
north of that river. ". 
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To correct a misapprehension into which Mr. Fox appeared 
fo have fallen, the distin,ctive difference between the American, 
proposition for a commission, ,and the proposition, .as subse­
q)Jently modified by (}l'eat Britain, was pointed out; and he was 
informed that alth0ugh the proposal ()rigi~atediwith this Gover~­
ment, the modification was so fundamentally impo.rtant, that It 
entirely changed the nature of the proposition; and that the sup­
position, therefore, that it was rather for the Government of the 
Ul?ited States, than for that of Great Britain, to answer the inql)i­
ry preferred py the Secl'etaryof State Jor informa,tionr¢la~i:ve 
to the manrierin which the1',eport Rf. the ;C;:~ll~miSsiOn,a~.(pro­
posed to be constituted and iI~stniqted by the British Govern­
ment, might tend' to apl'a.ctical FesiJIt,' was ullfourided. Mr. 
Fox was also given to understand that any dBcislOJ1 made by.a 
commission constituted in the manner proposed DY the United: 
States, ,and instructed to seek for the highlands of the treaty'j~f 
1'183, 1vould be binding upon this Go.vernment, anq CQulq ,be' 
carried into efiect without unp~ce~sary delay;, but if the sub;;ti--: 
Me present~d by her. Majesty's Gove~~nlUentshould be insisted:, 
on, ~n~ its principles. be adopted, it ,would then be ~~e<;essnry! ~(l' 
resort to the State of Maine for her assent in all, P\'oG,~~dings 
relative to the m~tter, since any arraI)gement under it can only 
byJor a, conventlOnalline to which she' must De, a party. ,,:, 

IiI conclusion, it \vas intimated to Mr. Fox, that if a n!;!go­
tiation be entertained by this Go\'erIiment at all, upon the up­
satisfactory basis afforded by the I?ritish ;coUl1~er'proposition 01' 

substitute, the President will I1.ot invite, it, unlesstheauthQrlties 
of' the State of Maine shall think it more 'likely' to lend ,to an: 
adjustmeI1~ of the question of boundary than the. General Go~­
emment deemed it to be, although preqisp,osed,to. sef:1 it in the.: 
mo.st favorable Iight. • ", :, .:, , 

Your excellen<;:ywill perceive that,Iil the <;:()urse (If these' 
proceedings, but without abandoning the, attefl?pt t<il, adjust the 
treaty line, steps necessal'ily from the want· of power in the 
Federal Government, of an informal charaoter, have been taken 
to test the dispositions of the respective Governments upon the" 
subject of substituting a conventional for the treaty line. It.'Yili' 
also be seen, from the correspondence, that, the British Gov­
ernment, despairing of a satisfactory adjustment of the line of' 
the treaty, avows its willingness to enter upon a direct negotia­
tion for the settlement of a conventional line, if the assent of 
the State of Maine to that course can ,be obtained. 

Whilst the obligations of the Federal Government to do all 
in its power to effect a settlement of this boundary, are fully .. 
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recognized on its part, it has in the event of its being unable 
to do so specifically, by mutual consent, no other means to ac­
complish the object amicably, than by another arbitration, or a 
commission, with an umpire, in the nature of an arbitration. 
In the contingency of all other measures failing, the President 
will feel it to be his duty to submit another proposition to the 
Goyernment of Great Britain, to refer the decision of the· ques­
tion to a third party. He would not, however, be satisfied in 
taking this final step without having first ascertained the opinion 
and wishes of the State 6f Maine up<:m the subject of a nego­
tiation for the establishmeht of a conventional line, and he con­
ceives the present the proper time to seek it. 

I am, therefore, directed by the ,Pl'esident, to invite yoUI' 
excellency to adopt such measures as you may deem necessa~ 
ry, to ascertain the sense of the State of Maine with respect to 
thy 'expedjency of attempting to establish a conventional line.of 
boundary between that State and the British possessions;.by di­
rect negotiation between the Governments of the United States 
and Great Britain; and whether the State of MainewiIl agree, 
and upon what conditions, if she elects to prescribe any, to 
abide by such settlement, if the same he made? Should the 
State of Maine be of opinion that additional surveys and explo­
rations might be useful, either in leading to a sa~isfactory ad­
jnstment of the controversy, according to the terms of the trea. 
ty, or in enabling the parties to deCide more understandil1g1y 
llpon the expediency of opening a negotiation for the establish­
ment Of a line that would suit their Jp.utual convenience, and be 
reconcilable to their conflicting interests, and desire the crea­
tion, for that purpose, of a commission, upon the principles 
and with the limited powers described in the letter of Mr. Fox, 
the President wiII, without hesitation, open a negotiation with 
Great Britain for the accomplishment of that object. . 

I have the honor to be, 
With high consideration, 

Your excellency'S obedient servant, 
JOHN FORSYTH, 

To his excellency EDWARD KENT, 
Governor oj the State oj .Metine. 

• 


