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WRIT OF REPLEV1N -FOR A PERSON. 

ed by the Court, conditioned, if final judgment be rendera 

ed for the respondent, that the complainant shall withIn 
thirty days after the entering such final judgment, surre!lder 
himself to the gaol keeper to be detained in custody under 
the same execution, or within that time satisfy the same 
execution, and also such final judgment as shall be ren­
dered as aforesaid for the respondent. And if the said 
complainant shall surrender himself to the gabl keeper 
as aforesaid, he shall be in custody under said execution, 
as fully and to all intents and purposes as if the said writ of 
audita querela- had not been brought nor the said complain­
ant admitted to bail. 

Approved January 23, 1821. 

-'-00--'-

CHAPTER LXVI. 

An Act establishing the Right to the Writ for replevying a Persolj. 

329 

SEC. 1. BE it enacted by the Senate and House of Rep1'esen- Who are enU· 
. . L . I ' h' tled to the 

tat~ves, zn egzs atu1'e assembled; That every person wit ill "rit. 

this State,'who shallbeiriiprisoned, confined, or held in du-
ress, shall be entitled as of right, to the ~rit for replevying 
a person, and to be thereby delivered; unless, while the 
writ of habeas corpus is suspended by the Legislature, he 
shall stand committed by the special order of the Supreme 
Executive Power of the State as dangerous to the public 
safety, or by the same, 01' by some subordinate al)thotity of 
the government, for treason, the death of man, counterfeiting 
the common currency, house burning, burglary, robbery, or 
some other offence, for which if he is convicted, he may suf~ 
fer death or banishment, or unless he is held in execution 
,upon judgment of debt, forfeiture, withernam, or by distress 
for taxes, of under sentence after' conviction, for fine, costs 
91' in punishment. And where any person stands commit-
ted by lawful authority for any crime for which he may not 
suffer death, or otherwise than is above in this Act specified, 
the writ shall be in form prescribed by law. 

SEC. 2. Be it fU1 0 ther enacted, That if the plaintiff stands ~rit in cer' ; 
'. de' .. . d tam cases to commItte lor any crIme not before III thIS Act mentlOne , issue from S. 

Or for any other offence, whereof ifhe is convicted, he may J. Courl­

not have senten,ce of ~eath or baniWIllent thereof pass~d up 
42 



330 WRIT OF REPLEVIN FOR A PERSON. 

on him, he shall have his writ from the Clerk of the Supreme 
Judicial Court fourteen days before the return day of the 
same; and the same writ ·sl;taJl be made returnable in the 
same· county where the imprisonment happens, and unto the 
nex! Supreme Judicial Court, to be there holden: but ifhe is 

in others, froin held :oy any person without due order of law, he shall have 
c. c. C. Pleas. h' . f h Cl 1 f" h C' . C f C IS WrIt rom t e er {o t e lrcmt ourt 0 ommon 

·Pleas of the county wherein he is held returnable, fourteen 
days at the least from the day of the date; and where the 
plaintiff is delivered by a writ returnable into the Supreme 

Proceedings in Judicia~ Court, having b~en committed for any offence; and 
s. J. Court. from which commitment he is replevisable, he shall, before 

he is delivered, recognise before the Sheriff of the comity ~ 
in person, with sufficient surety or sureties in a reasonable 

. sum for' his appearance at the same· Court, to answer, abide 
Proceedings in and perform the order and sentence of the same; which ~e- . 
C. c. C. Pleas. • h II b d . C· b h Sh'ff d cogmsance s a e r~turne Into ourt y teen ;.an 

when the plaintiff shall be delivered by a writ returnable in­
to the Circuit Court of Common Pleas; he shall before his 
deliverance give bond to the use of the defendant "\vith suffi­
cient " surety or sureties, at the disCi'etion of the Sheriff, to 
appear at the Court to which· the writ is returnable; and 
there to prosecute his teplevin against the defendant, to have 
his body there ready to be re-delivered, !is the Court shall 
order, and to pay all damages and costs that may be award­
ed against him i and the Sheriff shall be anllwera ble, if the . 
sureties shall prove insufficient, unless they are such as the 
defendant agrees t9; 

In what cases . SEC. 3. Be it flu·the?' enacted, That if the plaintiff shall not 
thheuplaintbilf t prosecute, oi in prosecutinoO", shall be unable to support his 
5 a Dot e se 
at liberty. replevin, then the defendant· shall recover his reasonable 

costs; and if it shall be found, upon the trial, that the plain. 
tiff is the ward or infant of the defendant, or that he the said 
defendant is entitled to the service of the plaintiff, or that 
the defendant is bail to the plaintiff, then the defendant shall 
have judgment against the plaintiff fQr a re-delivery of his 
body and for such damages as the Jury shall assess against 
the plaintiff, with reasonable costs. 

JfSheriJfl'e- SEC. 4. Be it fiwther enacted, That if the Sheriff shall 
turn that de- , f 
fendant has return upon the writ, for replevying a person, issumg rom 
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the Circuit Court of Common Pleas, that the defendant hath e)oined plain· 
. '. 'ff' b d ' h h d li hi" tiff's body-elomed the plamtt soy, so t at e cannot ever m, what proceed-

h h 1 0 Off h 11 0 h C h 0 mgs -hall be t en t e p amtl s a on motton to t e ourt, ave a capl- had: ., . 

as in withernam to take the defendant's body, and to keep " ' 
. the same until he shall produce the plaintiff to be delivered 
according to the commandment of the original writ: P1oo7Jid­
ed ne7Jc1otheless, That if the defendant shall give full and sWfi~ 
cient bail for his appearance at the Court ,whereunto the 
writ is returnable, then and there to traverse the retl,lrn of 
the Sheriff upon the writ for repleyying a person, that the 
Sheriff shall take such bail; or if the defendant cann,ot pro­
cure such bail, and is thereupon committed by the Sheriff, 
he may nevertheless at the next term (and not afterwards) 
be allowed to traverse the Sheriff's return of elongation,. or 
to plead any matter of justification in the same manner as 
h~ might have done to the original replevin: and if th~ 
Jury shall not find that 4e is guilty of eloining the plaintiff· 
as set forth in the return, or if they find that the justifica~ 
tion is supported, the defendant shall be allowed his costs 
against the plaintiff; but if the defendant will not traverse 
thereturn, and put himself upon the county; or if upon trav­
ersing the same, he shall be found guilty of the elongation 
of the plaintiff; or if upon pleading a justification, he shall 
not support the same, then the Court shall order him into 
the custody of the Sheriff, and shall issue an alias writ of 
withernam to hold him, until he shall produce the body of 
the plaintiff, or ,until he can prove that the plaintiff is dead; 
which fact may be tried at any term of the same Court, and 
in the same county, by a Jury upon the information and at 
the expense of the defendant. ,And the original writ of 
withernam shall be in form prescribed by law. 

SEC. 5. Be it fU10 ther enactcd, That in any stage of the Any persop. 

proceedings upon process pursuant to this Act, any person ~!~~~:~!;l: 
shall be permitted to appear for the plaintiff, who will stipu- ap~eari1f.[or 

plawt 0 

late as the Courtshall direct for the payment of all costs 
and damages that may be awarded against the plaintiff, aI, 
tpqugh pe can produce no special power for that purpose! 

~Approved January 27, 182l.] 
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