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ERRATA:

The following leaf is
inserted because one or more pages
in this chapter have errors
noticed and corrected here.



VOLUME THE FIRST.

Page.
40'L. 12 of the page for ‘preceding’ read ‘presiding’
54 Sec. 4 L. 14 of Sec. for ‘time’ read ‘term’

55 7 2 for ‘a’ read ‘or’ :

55 7 9 before the word ‘said’ insert ‘the’

56+ 9 3 for ‘the’ read *her :

57 1 6 for “to’ read ‘in’

58 1 5 for ‘and™after the word ‘thouse’
read ‘or’

61 in the title of the act, ch. vi, insert ‘the’ before the "
word ‘crimes’
62 Sec.2. L. 9 of S. before the word ‘offender’ insert ‘such”

69 16 - 8 for * Treasurer’ read ¢ Treasury’
73 1 15 after the word ‘for’ insert ‘the’
77 13 6 for ‘to’ read ‘of

78 first line of the page, dele the word ‘by’

80 L. 2 of the p. after the word *willingly’ insert ¢ aid or’

80 17 for ‘counterfeited’ read ‘counterfeit’

82 1 after the word ‘in’ insert ‘all’

82 Sec. 7 L. 4 of Sec. after the word ‘dev1sed’ dele ‘or’

and insert *,’

83 Sec.7 L. lnst of 8. for ‘aggravatxons read ‘aggravation’
-84 10 6 for ‘and’ read ‘or’

90 1st L. of p. for ‘Commissioner’ read ‘Commissioners’

90 L. 20 before the word ‘Commissioner’ insert ‘said’
97 6 for -assumsit’ read ‘assumpﬂt’
97 14 for ‘cover, read ‘covin’

98 at the end of the act for “January' read ¢ February’

99 L.17 of p. afiter the word ‘year dele 5’ & insert * , and’
100 15 -at the end of the line insert ‘the’
105 at the end of the Act for *1820° read ‘1821
108 L. 14 of page, for ‘nuisances’ read ‘nuisance’

i08 20 after the word ‘each’ inseyt ‘one’
11 25 after the word “fail’ insert ‘of '

113 11 for ‘on’ read ‘or’

144  last for ‘performance’ read. performmu'

145 Sec. 2 L.9 of Sec. after the word *of* insert ‘the’

147 7 6 before the word ‘release’ for ‘to’
read¢a’

150 Sec. 6. L. 2 of Sec. for 4o’ read ‘is’

151 in the title, before the word * Lands’ insert ‘re=erved

153 1stline of the p. for “whenever’ read ‘“wherever' .

155.1ast before the word ‘Court’ for ‘a’ read ‘any’

156 Sec. 4 L. 26 of Sec. for ‘notification’ read nonﬁcanons

159 9 for p.u-po-e read purposes
167 14 <1 for ‘votes’ read ‘vote’

193 4 10 dele ‘such’

199 17- 1 for “when’ read ‘where’

after the word ‘near, dele ‘to’

for ‘be’ read ‘he’

203 24 16 for *of* read ¢ in’

203 25 16 for ¢ meeting’ read ‘meetings’ .
205 L. 18 of p. before the word ‘estate’ insert ‘other’

202 22 6
202 23 10

210 2 hefore the word ‘tenement’ insert ‘other’
. 215 4 before the word g'uardlans insert ¢ guar-
dian or’

236 Sec. 73 L. 6 of Sec. dele ‘a’

229 + 3 last for ‘agreeably’ read ‘agreeab]e
230 7 19 for ‘agreeab]y read ‘agreeable
231 8 6 for ‘resided’ read * reside’s? -

242 2 5 for ‘sentence’ read ‘sentences’
245 7 3 after the word ‘herein’insert ‘be-
) fore’

247 L. 7 of the act, ch. 56, after the word ‘othe.rwxse in-
sert ‘interested’
247 11 . * 7 for ‘statement’ read ‘statements’
247 Sec. 1.L. 2 of Sec. for ‘wbenever’ read ‘wherever’
248. 3 1 for “whenever' read ‘wherever"
248 3 14 for “Justice’ read ‘Justices’

’

Page.
2:" L. 3 of p. for ¢ where' read *wherein’

257 5 after the word ‘have’ insert ‘his or'
265 Sec. 39 L. 3 of Sec. for ‘when’ read ‘where’
271 L. 1and 3 ofp for ‘affect’ read ‘effect’

271 Sec. 6 L. 2 of Sec. before the word ‘execution’
: insert ‘the’
278 19 4 . for ‘on’ read ‘in’

280 L. 2 of p. for *have’ read ‘had’-

281 22 for ‘of * read ‘on’
283 13 for ‘lies' read ‘lays’
283 last hefore the word ‘defendant’ insert ‘the’ °

284 Sec. 32 L. 2 of Sec. for *a’ read ‘any’

288 5 18 for *whenever' read ‘wherever*

291 | 9 4 for ‘as’ read ‘or’ -

292 L. 4. of p. for ‘examinations’ read ‘examination’

293 Sec. 13 L. 5 of Sec. after the word ‘article’ in-
sert ‘or asticles’

"97 7 5. for ‘and’ read ‘or’

301 L. 8 of p. for ‘he’ read ‘be’

309 24  between the words ‘the’ and‘day should -
beat !
310- 20 for ‘debt’ read ‘debtor’
311 2 for *with’ read ‘and of’
312 7 for ‘summon’ read ‘summons’
312 9 between the words ‘our’ and ‘Court’
+  should be a t—w!
318 31 for *writs’ 1ead ‘writ a’

328 Sec. 8-L. 4 of Sec. for ‘grieved’ read ‘agg‘neved
353 L. 14 of p. at the end of the lme insert ‘the’
361 Sec. 1 L. 18 of Scc. for * cause’ read ‘case’
370 3 10 for ‘to’ read * of”’

371 2 7 dele ‘to’

4373 L. 15 o'fp' before the word ‘1equ1re insert ‘to"

376 Sec. 1 L. 10 of Sec. dele ‘the’ before the word
‘payment’
378 at the end of the aet, for 17" read 20
378 in the title, for ‘selection’ read ‘selecting’
379 Sec ‘4 L. 5 of Sec. before the word ‘dlnde in-
sert ‘shall’

394 1 9 for ‘part’ read pa_rr.s .
395 1- 8 for acceptances read ‘accep«
tance’
404 1 34 before the word ‘authorized’
: insert ‘hereby’
407 7 4 dele ‘the’ -

414 last word of the 1st act on the page, for ‘therein®
‘read ‘thereon’

423 Sec. 3 L. 15 of Sec. after the word ‘assm-uments‘

insert ‘thereof, and also of the as=1gnmems

424 Sec.6. L.13 of S. after the word papers insert ‘as’

425 L. 7 of p. hefore the word ‘action’ jnsert ‘an’

428 22 for ‘twelve’ read ‘twenty’

431 8 for * fifteen’ read ‘fifty’

432 first line of the page should he put after the third

432 L. 5 of the p. dele ‘entering’

432 between the 28th and 29th lines of the p..insert
*Every blank writ of attachment, with a sum.
mons thereon, fifteen cents’

432 L. 3T-of p. for * Judvment read ‘Jurymen

435 9 for ‘appear read ‘appea.rs
435 10 for ‘make’ read ‘makes’
435 18 for “taking' read ‘taxing’

444 See. 1 L. 6 of Sec. before the word ‘records’ in-
sert ‘the’

for ‘within’ read ‘of”

after the word ‘escape’ insert

. * sickness’

‘after the word ‘of ’ insert ‘the’

445 1 9
445 1 19

455 m 1

|

fr



" COURTS OF PROBATE.

mon.Pleas, to recover the penalty or forfeiture of any re-
cognisance taken or entered into in criminal prosecutions,
either by priocipal or sureties, or by Witnesses to appear
at either of the aforesaid Courts, and give evidence on 'the
part of the State, when the forfeiture, breach or noo-per-
formance of the condition of such recognisance shall be
found by the default or confession-of the party, or by ver-
dict of a Jury, or upon demurrer, the Court before which

191
pal, sureties or
witnesses—
Coarts may re-

mit all or part
of tlie penalty.

such ‘action may be brought, may render judgment therein -

for the State according to the circumstances of the case, and
the situation of the party, and may remit either the whole,
or any part of the penalty of such recognisance, upon such
terms and condifions as to them shall seem reasonable and
Just any law or usage to the contrary notwithstanding. .
[Approved February 20,1821 ] :

[ S—, T, ™

CHAPTER LI

: An Act to regu]ate the Junsdxchun and proceedings of the Court= of Probate.

Sec. 1. 1B it enacted by the Senate and House of Represen-
tatives, in Legislature assembled, That a Court of Probate
shall be held within the several counties of the State: and
there shall be'in the manner the Constitution directs, some

~able and learned person in each county in the State, ap-
pointed or to be appointed Judge, for taking the prohate of
wills, and granting administrations on the estates of persons
_ deceased, being inhabitants-of, or resident in the same coun-
ty at the time of their decease; or havmg died without the
State, and leavmg estate of ‘any kind within the same for
appomtmg guardians to minors and other persons; for ex-
emining and allowing the  accounts of executors, administra-
tors, or guardians, and for such other ‘matters and thmgs as
the Courts of- Probate within the several counties aforesaid,
shall by law, have cogmzance ‘and jurisdiction of. -And the
said Judges of Probate shall have full power and authority
to make out such process or processes as may be needful
for the discharge of the trust reposed in them; and all'Sher-
iffs, Deputy Sheriffs, Coroners and Constables, are réquired

duly to serve and execute all legal warrants, or other pro-

Courts of Pro-
bate esiablish-
ed.

Judge of Pro-
bate—powers
and jurisdic-
tion, _
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cess to them directed, by any Judge of Probate. - ‘And con-

\ e tempt of authority in any cause or hearing before any Judge
- ' of Probate, shall, and may be punished in like manner as

When Judge
is interested
&c. in any es-
tate, adminis-
tration, &c. to
be in most an~
cient adjoin-
ing county.

such contempt of authority.in any Circuit 'Com't of Common
Pleas may or can by law be punished. = .5

- SEc. 2.~ Beit further enacted; That Whenever any Judge of
Probate shall be interested as heir or -legatee; creditor ‘or
debtor, or within ‘the degree of kindred which: by the laws
of this State, he might by any-possibility be: heir in the es-
tate of any person deceased, within the county of such Judge,
such estate shall be settled in the Probate Court of the most
ancient next adjoining county ;-and the will, if ‘any, of such
deceased person, may he there proved, or administration
granted; as the case may require ; and all other proceedings
had thereon, in such adjoining ‘county, as if such deceased
person had belonged to, or died within the same. And
whenever due application shall be made in writing to the

_Judge of Probate of such adjoining county, for the probate )

of a will, or the granting of letters of . admmlstratlon in vir-
tue of this Act, he shall, after giving due pubhc notice there-
of, proceed thereon and settle such estate:as fully, and toall

- intents as he might any other estate’ within his Pproper juris-.

diction:  Provided always, That nothing herein contained
shall take away the right of appeal to the Supreme Court of

" Probate, as allowed in other cases.

Register's
power and-du-

ty.

Sec. 3. ‘Be ztfm ther enacted, That there shall be in man-
ner as the Constrtutron directs, a suitable person in each coun-
ty appointed, or to' be appointed Register of wills, adminis-
tratlons, dccounts, decrees, orders, determinations and other

. writings, which shall be made; granted or decreed upon by

Judge of Pro- -
bate may ap-

point Register
pro tempore.

the Judges of Probate, in their respective counties; which
Register shall be sworn to the faithful perf01mance of the
duties of his oﬂice, and have thé care and custody” of all
files, papers’ and books, to the Probate Office belonging ;
and in case of the death, srclsness OT necessary absence of the
Reglster, it shall and may be lawful for the Judge of Pro-
bate to nominate and appoint some meet person to officiate
as a Register, to be sworn as aforesaid, until the standing
Re«rlster shall be able to attend his duty, or until a new one

shall be appomted by the Governor and Council.
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- Skc. 4. Beit furtlier enaéted, That no Judge of Probate -Q;dogfe r:g;;t:el
shall be allowed or admitted to have a voice injudging and de- g, -
termmmg, nor be permltted to be of counsel, or to act as an”
attorney either in or out of Court, in any c1v1l action, or other
process or matter whatsoever, which may depend on, or have
relation in any way to any sentence or decree, made or pass-
ed by him in his office aforesaid. Nor shall he be of coun-
sel or attorney in any civil action for or against any execu-
tor, administrator oi guardian, as such within the county in, -
which such said Judge shall reside. And no Register . of R::nst; not to
Probate shall be appomted an administrator or commission-~ tor, appraiser,
er of lnsolvency, appraiser or divider of, or upon any es- & mor coux;
tate, or in any manner be interested in the fees and emolu-
mients arising therefrom ; or be of counsel, or ‘in any way,
directly or indirectly, act as an attorney in any matters and
things whatsoever, which are or may be pending in the Court
of Probate of which he is RED'IStEI‘, or in any appeals there-
from.

- SEc. 5.  Bet further enacted, That the Judges of Pro- ;’g‘iggscf:ul;?ve
 bate, in the respective counties shall have certain fixed days days.
for the making and publishing of their orders and decrees ,
and such days shall be made known by public notifications
thereof in the several counties ; and all orders and decrees
of Judges of Probate shall be made in ertmfr and du]y re-

-corded. '

- Sec. 6. Beit further enacted That the Supreme Jud1c1al Sup. Judicial
Court shall be the Supreme Court of Probate, and shall have S;;éltl:?ebe
appellate jurisdiction of all matters determinable by the Judg- Court from
es of Probate in their respective counties ; and all appeals- e
from any order or decree of a Judge of Probate, shall be
to the said Supreme Court of Probate accordingly.

“'Sec. 7. Beit further enacted, That after the decease of Administra-
any person intestate, administration of such intestate’s goods f};’;,tgg frhom
and estate shall be granted unto his widow or next of kin
upwards of twenty-one years of age, or t both, as the Judge
of Probate shall think fit, within thirty days; and an inven- inventory, &e.
tory shall be taken of all the real estate, goods and chat- ﬁg&r?},;;m
 fels, rights and credits of the deceased, within three months, ** '
by three suitable persons, appointed by the Judge of Pro-

bate, who shall be-sworn to the .faithful d;scharae of their
25
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 Administra-!
tors to give
bond :

Form of bond.
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trust ; and when any part of such estate lies without the lim-

its of the county, in which the Judge of Probate lives, who
has jurisdiction of the settlement of such estate, he may ap-
point three suitable persons, within the county where such es-.
tate may be, to take an inventory thereof, who shall be sworn,
in manner as aforesaid. And after the expiration of thirty
days from the death of any person intestate, in case the wid-
ow or next of kin shall refuse or neglect to take out letters
of administration, being cited before the Judge .of Probate,
for that purpose, if resident within the county, the said Judge
of Probate may- commit administration -of such estate. to
some one or more of the principal creditors; and in case

‘of their refusal to such other person or persons as the said.

Judge shall think fit. And every administrator shall, be-

~ fore entering upon the execution of the trust, give bond to

the Judge of Probate, with good and sufficient sureties resi-
dent within this State, upon condition among other things, to
make and return upon oath, a true -inventory of the estate
administered. upon, into the Probate office; within three
months, and to render an account of administration within
one year fromthe time of taking administration ; which bond

'shall be in form following:

Know all men by these presents, That we ﬁithin
the State of Maine, are holden and stand firmly bound and
obliged unto , Judge of Probate of wills, and

- for granting admmlstratlon within the county of ,In

the full and just sum of -  to be paid to the said

and his successors in said office ; to the true payment where-

of, we do bind ourselves and each of us, our,and each of

our heirs, executors and administrators, jointly- and several-

ly, by these presents. Sealed with our seals. Dated. the
day of , in the year of our Lord one thous-

and eight hundred and :

The condition of this obligation is such, that if the above

bounden , administrator of all and singular the-goods.

and estateof - , deceased, do make or cause.to be

_made. a true and perfect inventory of all and singular the

' real estate, goods and chattels, rights and credits of said de-

ceased, which have or shall come to the hands, possession
or knowledge of ythesaid ‘- ,or into the hands .
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ar possession of any other person or persons for " ,and
the same so made, do exhibit or cause to be exhibited
upon oath into the Registry of the Court of Probate of the
said county of = ,ator beforethe day of

next ensuing ; : and the same goods and chattels, rights and
credits, and all other the goods and chattels, rights and cred-
its of the said deceased, at the time of - death, which at
any time after shall come to the hands and possession of the
said » or into the hands and possession of any oth-
er person or persons for the said , do well and truly
administer according to law; and further to make or cause
to be made, a just and true account of said adminis-
tration, upon oath, on or before the day of - which
will bein the year of our Lord, one thousand eight hun-
dred and , and all the rest, residiie and remainder
of the said goods and chattels, rights and credits, which
shall be found remaining upon the said administration ac-
count, (the same being first examined and allowed by the
Judge, for the time being, of Probate of Wills and for grant-
ing administrations within the county of , aforesaid)
shall deliver and pay unto such person or persons respec-
tively, as the said Judge by his decree or sentence, pursu-
ant to law, shall limit® and appoint: and if it shall hereafter
appear, that any last will and testament was made by said
deceased and the executor or executors-therein named do

exhibit the same into the Court of Probate of the said coun-

ty of , making request to have it allowed and approv-
ed accordingly; if the said above bounden, being
thereunto required, do render and deliver the said letter of
administration (approbation of such testament being first had
and made) into the said Court; then the before written ob-
ligation shall be void and of none effect, or else shall abide
and remain in full force and virtue. :

Sealed and delivered
in presence of us,

Sec. 8. Be it further enacted, That when any person who

195

Administra-
tion'may be

_ has died or shall-die intestate without the State, shall leave granted on the

estate of any description within the same to be administer-
ed, any person interested in such estate shall be entitled to

estate of per-
sons dying out’
and leaving

estate “withig

letters of administration thereon in like manner as if such in- the State.
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Judge to-ex-
amine and ap-
prove all Pro-
‘bate bonds.

1

i

Administra- ¢

tors to account -
for personal
estate as ap-
praised, unless
sold by order
of Judge.
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testate had died withia the State ; and the Judge of Probate

of any county, wherein such estate shall be found, shall have

power to grant such letters of admipistration accordingly,
which shall extend to all the estate of such intestate within
the State, and the same estate shall be settled in the county

where such letters of administration ‘shall have been first

granted ; and after such letters shall have been granted and

. notice thereof given by the adminisﬁ-ator in like manner as
in other cases, any new letters of administration on the same
-estate shall be void. | -

-t
Sec. 9. - Be it further enacied, That in all' cases wherein

by law bonds are required to be given to any Judge of Pro-
bate, or to be filed in the Probate office, it shall be the duty

of the said Judge first to examine and approve of such

bonds, and upon their being so approved, but not otherwise,
the said Judge shall order the same to be filed or recorded
in the Probate office.

,Sec. 10.  Be it further enacted, That every admmlstrator
shall be held to account with the Judge of Probate, for the
personal estate of the deceased, as the same shall be apprais-
ed, unless the said J udge shall think it will be more for the
benefit of the parties interested, otherwise to dispose of the

‘same, in which case the said Judge shall order the same or

If sold, to be
within three

months from
return of in-

ventory.

‘Wills to be
filed in Pro-
bate office
within thirty
days after de-
cease of testa-
tor;

any part thereof, to be sold at public auction, or at private

sale in such manner as he shall determine will best serve
the interest of all parties interested; and the administrator
shall account for such estate as the same shall have been
sold : " Provided always, That such sale shall be ordered

vwithin the term of three months from.the return of the in-

ventory, and not afterwards, unless the said Judge of Pro-
bate, shall for special reasons, think proper to allow a fur-
ther term not exceeding six montbs. »
Sec.'11. Be it further enacted; That whenever any ex-
ecutor or executors of the last will of any person deceased,
knowing of their being so named and appointed, shall neg-
lect to cause such will to be filed within thirty days next
after the death of, the testator in the Probate office of the
county where he last dwelt, and proved and recorded within
such time as the Judge of Probate shall limit and appoint ;
or present the said will, and in writing declare his, her or
their refusal, every executor so neglecting his or her trust
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and-duty in that behalf, (without just excuse made and ac- ff;'gilttg: nf;)f
cepted by the Judge of. Probate for.such delay) shall forfeit glect,
a sum not exceeding sixteen dollars a month, from and after
the time limited as aforesaid, until he, she or they shall .
cause said will to be filed and probate thereof to be made, -
or present the same as aforesald ."and such forfeiture shall and how re-
‘be had and recovered by any party interested in the estate covmd'_
devised by such will, and by no other person, by action of
debt in the .Circuit Court of Common. Pleas, holden within
and for the county where such will ought by law to he prov--
ed ; and in case of such forfeiture being incurred as afore-
said, judgment may be rendered by the Court for any sum
not exceeding sixteen dollars a month as aforesaid, for and
during the time of delay above mentioned; and upon any
such refusal of the executor or executors, the Judge of Pro- ;’Sﬁ“aﬂ{n
bate shall commit administration of the estate of the deceas- Gtoain
ed, with the will ‘annexed, unto the widow or next of kin to tors refu=aL
the deceased, or one or more of the devisees, or in case of
their refusal, to one or more of the prmc1pa1 creditors, as he
/shall think fit. .

Sec. 12. Beit further enacted That When a ) will shall be Todge may
offered for probate to any Judge of Probate in this State, grant dgrfim'{s
and the witnesses live out of the State, or more than thirty fions of write
miles distant, or by reason of age or indisposition of body Hesses to wills
are unable to appear and give evidence in court, the deposi- caser.
tion of such witness in ertmg taken before -any person or.
persons duly authorized by dedimus potestatem by such
Judge of Probate, shall have the same force and effect as ,'
though the witness was present, and testified in open Court. : o

Sec. 18. Beit further enacted, That where it shall clearly. Judge may ap-
appear to the Judge of Probate either by the consent of heirs fnmc‘;it:lfn :;31
at law in writing, or by other satisfactory evidence, that :j;n"y"o?iﬁ;

- there is no. ob_]ectlon to the Probate of any will, it shall .be or more wit-
lawful for the said Judge, at his discretion, to decree pro- "
bate thereof, upon the testimony of one or more of the three
subscribing witnesses required by law, as the said Judge shall
think proper, whether such witnesses are within the process
of the said Judge or otherwise. ;
Src. 14. Be it further enacted, That When the executor COPY of wills

d in for-
er any other person interested in a will that has been proved proved in for
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fii;(i;?&ih, and aﬂowgd in a Court of Probate in any of the United
&c. in Probate States, or in a Court of Probate in any other State or King-
ty where es. dom, pursuant to the laws of such State or Kingdom, shall
tate may be 4 produce a copy of such will, with a copy of the probate
thereof, under the seal of the Court where the same will has
been proved and allowed, unto any Judge of Probate in any
county in this State, where the testator had estate, real or
‘personal, whereon the same will may operate, and shall, in .
writing desire the same may be filed and recorded in the
Probate Office in the same county, pursuant to this statute,
the said Judge shall assign a time and place for taking the
Notice to be same into consideration, and shall cause notice thereof to be
s " made in some public newspaper three weeks successively,
thirty days at the least before the time assigned, to the end
that any person may appear and shew cause against the
filing and recording the same; and if at the time assigned
. no sufficient objection is made, the said Judge may cause the
Appeal allow. Same copy to be filed in the Probate Office, and direct the
ed: same to be there recorded: saving always an appealto ..
any person aggrieved, to the Supreme Court of Probate.
Proviso as to JAnd provided further, That nothing in this Act shall be con-
operation - of gyryed to make, valid any will or codicil that is not attested -

such wills. . i . \ - . .
and subscribed in the manner the laws of this State direct,
nor to give operation and effect to the will of an alien differ-
ent from that which such will would have had before the

. passing of this Act. '
Executor to SEC. 13. Be it further enacted, That every executor

ﬁ{;ﬁ;&tg named in a will hereafter to be proved, and taking upon him-

1y &C “self that trust, shall give bond. to the Judge of Probate with

sufficient sureties, resident in this State, to return upon oath

a true and perfect inventory of the testator’s estate into the

Probate office within three months, and to render an account

" of his proceedings thereon, in the same manner administra-

tors are by law obliged to do, unless such executor or exe-

- cutors are residuary legatees ; in which case bond may be

or topay debts given by him or them to pay the debts and legacies of the
and legacies. - N )

testator ; and_in case such executor or executors shall ne-

glect or refuse, for the space of twenty days, to give bond

Proceedingsin as aforesaid, the Judge of Probate'may commit administra-

case of neglect

of executor—  tion of the estate of such testator, with the will annexed, to
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some other person, in like manner as he may grant the same
when the executor refuses the trust; and when the executor
is under the age of twenty one years at the time of the pro-
bate of the will, administration may be granted with the will
annexed during the minority of such executor. And where
there are divers persons named executors, in any will hereaf-
ter to be proved, none shall act as such, but those who give
hond as aforesaid. »

Sec. 16. Be it further enacted, That when any person who
shall hereafter be appointed executor of any will, shall, at
the time of the probate of the same, live without this State
he shall before letters testamentary are issued to him, enter
into bonds to the'Judge of Probate for the county in which
the testator lived, with sufficient sureties, being inhabitants
of the said State, for his faithful performance of the trust
reposed in- him: and if such executor shall refuse to enter
into such- bonds, administration shall be granted with the
will annexed, in the same manner as 1f such executor de-

clined the trust.
~ Seci 17. Be it ﬁwﬂver enacted That when' the copy of
--any will which has been proved and allowed in any Probate
Court in any of the United States or in-any foreign State or
kingdom, shall" be directed to be filed and recorded in any
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and when he
is a minor,

and when
there are di-
vers executors,

&c.

Executor - liv-
ing: without

the Siate, to
give bond in
county where
testator lived,

&c.

Effect of filing
and recording
copies of wills’
proved out of
State.

Probate Court in this State pursuant to this Act, the filing -

and recording thereof shall be of the same force and ef-
fect as the filing and recording of an original will proved
and - allowed in the same Court of Probate; and the said
Judge may thereupon proceed to take bond of the executor,
or grant administration of the said testator’s estate, lying in
this State, with the will annexed, and settle the said estate
in the same way and manner as by law he  may or can the
estates of testators, whose wills have been duly proved be-
fore him.
Sec. 18, Be it further enacted, That whenever an execu-
tor or administrator shall be appointed to the estate of any
_person deceased, and shall take upon himself that trust, by
‘giving bond faithfully to discharge the duties thereof, as the
law directs, he shall make known the same within three
months, by causing notice thereof to be posted up in some
public place in the town-or plantation where the deceased

‘What notice
must be given’
by exzecutors
and adminis-
tratofs of their
appointment.
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was resident, and had his home at the' time of his death ; and
shall also give such further notice thereof as the Judge of
Probate shall in writing direct. And if the deceased was -
neither an mhabltant nor resident within this State at the
time of hIS death, the executor or administrator shall give

" such notice of hls undertaking that trust, as the Judge of

Mode of per-
petuating’ evi-
dence of such
notice.

Executors and -

administra- -
tors, living out
of State, or
removing af-
ter appoint-
ment, andine-
glecting to
render account

or becoming

insane or um-
. suitable, may

be removed. .

Probate that issued the letter of administration, or approved
the will, shall in writing direct: --and affidavit of the exec-
utor or “administrator made and filed in the same Probate
Office, within seven months after undertaking that trust, ac- .
companied with an original notlﬁcatlon (or a copy thereof)
of his undertaking that trust, and recorded in the Probate
Office, shall be admitted as evidence of the tlme, place and
manner notice was given. '

SEc. 19. Be it further enacted That When any executor
of any last will and testament, or administrator of an estate,
shall reside without this State at thetime of taking upon him
that trust, or shall afterwards remove out of. thls State and
shall neglect or refuse, after due notice from the Judge of
Probate to render his account and make a settlement of such
estate with the creditors, legatees or heirs, or ‘their legal
representatives ; or when any executor or administrator shall
become insane, or otherwise incapable of;, or evidently un-
suitable to diScharge the trust reposed in him, the Judges
of Probate in their respective counties within this State, are

" authorized and empowered to remove from office such ex-

A

Feme sole ap-
pointed co-ex-
ecutor shall
lose her au-
thority by in-
termarriage.

ecutor or administrator and grant letters of administra-
tion, with the will annexed (or otherwise as the case
may require) to such person as to the said Judge shall
seem meet. And the administrator thus appointed shall
have the same power and authority to administer the es-
tate of the deceased, not administered by such former ex-
ecutor or administrator, and be subjected to the same duties
as if the executor or administrator were dead. And when
a feme sole shall jointly with one or more persons, be ap-
pointed executrix, or administratrix, and after such appoint-
ment shall during the life of the other co-executor or co-ad-

" ministrator marry, such marriage shall not make the baron

an executor or administrator in her right; but shall operate
as an extinguishment or determination of such woman’s pow-
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vertiand authority. And the other executor or executors, ad- One or more
‘ministrator or administrators, may proceed to discharge the 3:;%21;3& “
- trust reposed in'them in the same way and manner as if such maved in cate
-~woman were dead. - And the executor of an executor, § shall
not in consequence;thel eof, become an executor of the first
- testator;; but in every such case, administration'may be grant-
ed upon the goods and estate of' the first testator, unadmin-
‘istered, with the will anfiexed, to such- PETson Or persons as.
the Judge of Probate may think fit.- And where there is
. more than one executor or administrator, and any or eith:: -
. erof themshall be removed from office by the Judge of
-Probate forany of the causes mentioned In this section, the
“other executor or..executors, administrator or. administra-
‘tors, may- proceed to discharge the trust reposed .in him or
“them, in the same manner, as if said executor or executors,
- adminiétrator or administrators so removeﬂ were dead; and
+may bring actions of account -against them, and recover by
any proper legal process such effects, and-assets as remain
‘in their hands unadministered at'the time of their removal.
' Sec. 20." Be it further enacted, That no administration of No adminis-
- the goods or -estate of any deceased: person, not administer- tlatwﬂd to be
ed upon hy a former executor.or administrator, shall be Erta:;?lesosn val.
granted until it shall evidently' appear to the Judge of Pro- “° thaa SQO'
bate, by the oath of the party applying or otherwise, that
‘there 'is personal -estate of ‘such. deceased person: to ; the
amount of tWentyd(')llars -or-upwards, or debts. of the:like
“‘or greater value due from such deceased person unpaid, nor
shall administration be originally granted upon the estate
‘of any deceased person after the expiration of twenty years
from -the death of such person, : :
" Sec. -21.7Be it further -enacted, That When an executor or
-administrator shall exhibit a claim' in writing, against his d;f,?:?,%emc_
testator-or intestate, to the Judge of Probate, having cog- fr or fig{m
nizance thereof for allowance, .and the same shall be dis- be referred be-
fore Judge.
- puted by any person interested adversely in the allowance :
“thereof, it shall be lawful for the said executor or adminis-
trator, and the legatees or heirs whose interest will be affect-
-ed by the-issue thereof, to submit the determination of such
-claim to referees who may be mutually agreed upor by the

pal ties interested ; and the Judge of Probate, before whem
28
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such submission’ is made, may - recelve, approve and allow

G
ubmission 19-the report of $uch referees, made in"writing pursuant to the

. be in writing,

&c.

" submission, and decree accordingly : Provided, The submis-

“‘sion be made in writing, and signed by all' the parties inter-

< ested therein, or their‘a‘gents'duly authorized thereunto, and
~when any of the partles are minorsy by his or their guardk
- ans duly appointed. - Sl

Income of re-

“Sec. 22." Beit fu)lher enacted That When a dlspute shall

al estate to be -
appraised by arlse 1'espectmg the: occupation, use and improvement of
Committee ap--.. 1] “estate in’ the hands of the executor or administrator,

. pointed by
Judge.

Administraior,

or executor to

account for
such income
s appraised.

Judges may

““and the quantum he ought to  credit in-his account: therefor,

“it shalland may be lawful for the Judge of Probate to ap-
~ point three disinterested persons: living near to the estate, to
" ascertain the true value thereof; and the. 1'ep0rt of them,-or
the major- part of them, made thereupon, in writing, -after
“hearing the paruea and accepted:by the Judge, shall be the
* sufn the executor or administrator shall be charged with, in

hls account, and no more: :
~ Sec.’ 23. Beat further enacled That the several Judges of

compel by ci- Probate be, and hereby are empowered fo' convene before

tation, &c.
persons €n-
trusted with

- them any person that has been or may hereafter be entrust-

“lestate by exec €d by any executor or administrator with any part of the

utors or’ ad-

ministrators to

disclose on
oath, &c,

-estale of the testator or intestaté, who shall ‘refuse upon a
: citation issued by thie Judge of Probate for that purpose, to
~appear: before him, and render a- full account, upon " oath of
- dily: money, goods or chattels; and of any bonds, accounts
-or other papers belonging to the estate of the testator or in-

"_testate, which be shall have taken into his hands or custo-

» Judﬂ'es may .
cali before

-dy, and of his proceeding for and-in behalf of such execu-
tor or administrator in ‘his capacity . as such. .. And if. such
“person shall refuse ‘to’ render-account as aforesaid,- such
Judge’ may- proceed. agdinst him in the way and manner -
herein directed . for persons suspected of concealment,. who
- refuse to answer interrogatories. upon -oath. -
~8ec. 24.- Be it further cnacted That each Judfre of p1'obate

them, -
v PeS within his county, be, and hereby is authorlzed and em-
gf eﬂ;ﬁ«;ﬂg poivered to-call before him and to examine upoén oath, any
estate of per- person suspected by any' executor or administrator, heir,

song deceased.

“creditor, legatee. or other person having lawful right or
‘claim to the estate of any person deceased, of having con.



COURTS OF PROBATE. o 203

‘ecaled, embezzled; or conveyed away any of the money, -

goods, or chattels left: by the: testator or 'intestate, for .the.
discovery of the same. And if ‘the . person’ 5uspected S Judges may
aforesaid, shall'refuse to be .examined, or to-answer inter- fe‘}ﬁ;fgé’fégfs
rorratorlcs, upon oath respecting the estate which he or she close, &c. by
may be suspected of concealing, embezzling or conveying fmmfnmmg' A
away, it shall and may be lawful for, and the said Judgeis .0
_herehy empowered to commit.such person, so-refusing to be
examined or answer interrogatories upon oath- as aforesaid,

unto the common gaol of the county, there to remain until he

or she shall consent to he examined and answer interroga-

tories upon oath as aforesaid, or be released by the consent

of the person suspecting h l.1m or her, or by ‘order of the Su-

preme Judicial Court.:. 2w

Seci '25.  Be'it further emzcted That When the estate of E;’f;";;"ge‘gis

any person deceased shall be insolvent or insufficient to pay tributed pro

rala among all

all just debts; which' the deceased .owed, the same shall be the creditors;
excepting that

- distributed to and among all the creditors in proportlon t0 taxes, &e. are
the sums to them: respectlvely due and owing, saving. that {7,"* paid in
"debts due for taxes, and debts- due to the State, and for the

last sickness and necessary funeral expenses of the deceas-

ed, are to be first paid. - And the executor or admmlatrator

appointed to -any such insolvent estate_before paymert to .
any-be made, (except as aforesaid) shall represent the con-

dition and circumstances thereof unto the Judge of Probate. v
And the said Judge shall nominate and appoint two or more ecr‘:n;r:liel:e:v .
fit persons to be commissioners, with full power to receive and examine
and examine all claims of the several creditors; and such sz,a;zf,’tetc{’;_]ie
commissioners shall cause the. times and places of thelr and to make
meeting to attend the creditors for receiving and exa.mmlng time of mest-
their. cIaLms, to be made known by causing an advertlse g gre.
ment thereof to be printed in such public newspaper or pa-
pers, or by such other notice as the Judge of Probate shall
- direct; and six months-and such further time not exceedmg r
‘elghteen months in the whole, shall he allowed by the said mror:ﬁf t‘;’ 11,3
Judge to the creditors to bring in and prove their clalms, allowed 5"%)_
at the end of which limited time, such commissioners shall the Judge, for
make their report, and present upon oath a list of all the thei clatine.
claims that shall have been laid before them, with the sum :

they shall allow on each claim unto the said Judge; and the -
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Judge shall drder- them ‘méet recompense out of the deceas-
ed’s “estate for their-care and. labour in exainining the

* ¢laims 5 and: the debts dué for: taxes; and debts due to the
. Btate, debts incurred for the :last sickness of the deceased,

1
Estate real and
personal to be
distributed
" among credit-
ors, as allows

ed, &c.

Saving wid- -
ow's dower.

Reversion may
be sold.

Creditor
whose claim is
not-allowed by .
COmmlS:lOnel‘a
may bave it
determined at
common law.

Mode of pro-
ceeding in
such cases.

a0d ‘necessary funeral expenses as afore. p10v1ded being

 first déducted, shall order the residue and remainder of the

éstate both real and personal (the réal estate being sold ac-
¢ording tolaw) to be paid and distributed to and among the
creditors who  shall have ‘made out their. ¢laims with. the
commiissioners as aforesaid, in proportion to the sums unto
them respectively due and owing, saving unto the widow
her right of dower in the real estate of the deceased; which
dower (unless the reversion shall be sold by the executor or

A admmlstrator, and distributed with the- other estaté which

the Judge may order if he see fit, upon application therefor
at the explratlon of ‘her term shall also be distributed among
thee creditors a_foresald in: like proportion: Provided, That
notw1thstandmg the report of any commissioners, any cred-
itor whose claim is wholly, or in part re_]ected may have

the same determined at'the’common law, in case he -shall
give notice thereof in writing at the Probate office within-
twenty days after such report shall be made, and bring and’
prosecute his action as soon as may be, and in case the ex-
ecutor or administrator shall be dissatisfied with any .cred-
ftor’s claim allowed by the commissioners, and shall give

notice thereof at the Probate office, and also to ‘the creditor,

or such c!zums

iy be deter-

mingd by ref
* ereés.

No attions

against exec.
utor or admin:

within twenty days as aforesaid; such claim shall by the
Judge of Probate be struck out of the commissioners report,
unless'such creditor shall commence and Pprosecute at the

common lay his claim as aforesaid as speedily as the same
can be done; or unless the creditor and the executor or “ad-

ministrator shall agree before the Judge to submit the same
to referees ; in which case the delermination of the referees
shall be final 5 ‘and whena claim. shall be disputed in the
COurse of the common law as afgresaid, execution shall not
issue as in common cases, but the judgment of the Court re-
specting ‘the same shall be the amount of the claim, and add-
ed to, -or deducted from the commissioners’ report, as the
case may tequire. And no action brought against any ‘ex-
ecutor or administrator-after the estate shall e represented
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e to. istrator of es-
msolVent shall -be sustained, except for: debts due to. the  Ituatar of es.
State, debts due . for- taxes, for, the deceased’s last sickness. insclvent to be

and funeral charges, unless the executor or ad:mmstrator f:;;a:;zd w
having ohjection to- the claim upon which:'such action shall

be brought, shall consent to have the same settled by course " -

of law, in which case the judgment of’ the Court shall deters =

mine the said claim, and it shall be reported by the commis-

sioners, or be added to the list of claims by the Judge of

Probate.. And all actions brought against any executor og, é&cm;r}l;t -
administrator: before the. estate. is.represented . insolvent, ostals is rend.
shall be contlnued unt11 it shall appear. whether the said- fge‘,]n;“ gg;ﬁl“;
estate is insolvent or not; and if found: insolvent, the pro- ued, &c.
cess shall be' conducted as..above provided. - And if a0y ¢ giore not
creditor shall not make out hls ‘claim with the commissioners making out:
within the time of their. commission, or.at the common law; ‘&hi"a?i‘é’f’i;e '
or before referees, in the manner this Act provides, he shall ‘;;0;;‘1':;“:,11
be forever:harred of his debt, unless such .creditor shall less &c-
find some estate’ of the deceased not inventoried or account-"

ed for by the executor or admmlatrator before distribution,

or. upless it shall appear that such estate is not insolvent. - -

-SEc. 26, Be it further enacted, That the commissioners Carmmlesiog:
WhO sha]l be appointed by any Judge of Probate, to receive creditors un-
and examine the.claims of the creditors to the estate of any fﬁ;gﬁg;ﬁ o
person. deceased when represented insolvent, shall be and
are hereby. authorized and empowered. to examine, by the-
oath or affirmation of the creditor, the truth of. any claims
presented ; and the said commissioners, when they are sit.
_'ting by virtue of :such commission, and when it shall be ad,
~ judged expedient by a ‘majority of them, may require- of

such creditor an oath or affirmation, as follows:

- You do swear (or affirm as the case may be) that you Wﬂl
make true answers to the questions which shall be asked
you by the commissioners relative to. your claim against the
estate of —— —— (naming the deceased insolvent debtor)
now under consideration.. So -help you God, (or this you
do under the pains and penalties of perjury as the case may
be.) . And thereupon such commissisoners may inquire of
the truth of any writing, demand, or the charges in any ac-
counts exhibited as a claim against such insolvent estate, and

 whether the same and every part of such claim remains due

A

Form of oath,
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~and unpmd and may’ put-such other questlons relative there-

to, as shall be materlal aud tend to dlscover tl.e truth of such

:'c]alm- D : . ; : 3 :

Violation of ‘Skc. 27, Be it further enacted That any person’ Who
fal;?;ﬁhpg;ﬁe shall take such oath or affirmatioh, having been admin-
oy istered as aforesaid, and 'shall the1 éupon Wllfully and cor-
ruptly ‘make any false answer of answers' to any- quesnon

‘or questlons ‘material for the determination of the truth of the

: clalm, in proof of which such oath or affirmation shall have

- been taken, and shall be thereof duly convicted, shall be ad-

' Judced guilty of the crime of perjury, and shall be liable to

the pains and’ penaltles which are or. shall be by law mfhct-

. .- ed for the punishment of such crime. : S
;‘:;hzr::&;ﬁ Suc. 28.- Beiil further enacted, That whenever any execu-
trator neg- - tor of the last will, or administrator upon the estate of any
et Lo e person deceased, shall neglect to exhibit and settle his ac-

tle hisaccouat

g"f;::‘ﬁ‘;’a"lnt:: ‘count of administration with the Judge of Probate where the
port of com- esfate” has been represented insolvent, and commii¢sioners

missioners,
- Creditor may have teported to the Judge a list of. clalms, ‘within six months

ute the oup. after such report shall be made to ‘the Judge, or w1thm such

cutoror ad- ~ fyrther time as the Judge of ‘Probate shall think- proper to

MRS o llow therefor, under his hand and seal, any credlt_or to such
estate may commence and prosecute any action, or may
prosecute any action then depending, for his demand against

and court such executor or administrator; and the Court before whom

Jslf’glw‘niﬁ g Such action may be ‘depending, shall proceed to hear and

exeution.  determine the same and give Judgmeut therein, and award
' execution thereon, in the same manner as if such estate had
if such execy. IOt been” represented msolvent., -~ And ‘upon- the return of

fion Bere- . such execution, duly made, that the executor or administra-
turned unsat-

isfied, &c. - tor refused or neglected - upon due request to satlsfy the~
’ same, such refusal or neglect shall be deemed waste ; and

;cfte faflif;s to upon scire facias brought, judgment shall be rendered in fa-
e 155uel o
vecover - vour of such- creditor, to recover his debt ‘with costs, and .

inst execu-
oo sdos. execution shall be awarded against the proper goods or es-
istrator for - tate of such executor or admlmstrator, and for. want thereof,

waste. against his body. ~And if in consequence of such refusal or

Ireal estate peglect, the real estate of the deceased shall be levied upon

be taken on and taken 1o satisfy such execution, it shall in like] man~
sach exsecu- - . L I L )
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ner be deemed waste in the -executor. or adm]mstrator upon
such:estate, .- ‘ L
. Sec. 29.. Be at further enacied That when any éxecutor
‘or administrafor shall neglect or unreasonably delay to raise
‘money ‘out of the -testator’s or intestate’s estate, or’ shall ne-
glect to pay -what he has in his hands, and by such neglect
-Or delay shall sanect the testator’s or intestates’s estate to be
taken in execution, the 'same shall be deemed waste and un-
-faithful administration.in such ‘executor or admm!strator. .
. Sec.. 30." Be 1t JSurther enacted, That whenever it shall ap-
,pear to any Judge of Probate; that any debtor to any es-
‘tate, ‘w1th_mh1s jurisdiction, is unable to pay-all bis _]ust debts,
- and that it is reasonable that his creditors should discharge
-him from all. demands; upon their receiving from him a falr
and- equ1table dividend of all his estate; it shall be lawful for
“Lhe executor or administrator of ‘any deceased creditor, by
the consent and approbatlon of such Judge; to-join with those
) creditors who may agree in such discharge, and to sign the
same upon such executor or administrator’s receiving a just

207

tion it shall -
also be deema-
ed waste.

If esecutor,
&c. neglect
to raise mo-
ney &c. to
pay debts so
that deceas-
ed's estate be
taken on ex-
ecution-—it
shall be deem~
ed waste.

Executor or*
administra-
tor of deceas-
ed creditor °
may join with
other credit-
ors_in com- -
pounding with
debtors, in
certain oases
—by consent.
of Jndge. -

portion of said debtor’s property to which the said deceased." S

credltor ‘would have been entitled. - . o
St 31, Be it further enacted, That whenever in the set-
tlement of the estate of -any person deceased, there shall be-
.2ny real estate to be divided among his or her héirs or devi--
-sees, the Judge of Probate having jurisdiction of the. set-

" ,tlement of such estate, shall by warrant directed to a com- -

mittee of three’discreetand disinterested freeholders, who
shall be under oath, cause such real estate situated in one or
more counties in. the State, ta_be divided among the heirs or

Judgz may
cause real es.
tate in. one or
more - counties
to be divided
among heirs or
deyisees :

deVlsees of the -person deceased pursuant to his or her will -

or to the laws regulatlng the descent and distribution of in-
lestate estates, as the case may be; and where such real es-
tate cannot- be diyided - -among. all the heirs or devisees, or
“their legal- representatives; without great pre_]udlce to, or
spoiling the whole, the said " Judge may assign the whole to
one, or to so many of the heirs or devisees as the sameé will
convemently accommodate, always having due regard to the

terms of any devise there may be in'the case, and also pre-:

ferring males to’ females, and  among the children of the de-
ceased, elder to younger sons 3 and if any heir or heirs, de-

Mode of pre-
ceeding where
estate cannot
be divided

among all the
heirs ~ without
injury, &c.
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‘visee or devisees to whom any real estate shall'be’so assigi-

ed, shall not accept the same and make, or secure payments

‘o 'be made, as the said' Judge'ef Probate’shall direct; then,

‘and in such’ casé the same may be so ‘assigried to:one or

-more of ‘the other heirs or -devisees stccessively ;°in every

‘¢ase the heir or heirs, dévisee or devisees to whom the same

-estate shall be a551gned as ‘aforesaid, paying to the other

‘heirs or devisees, their- heirs or- assigns; their proportionable
i shares of the true value thereof on an” ‘appraisement to’ be -
-made by such committee, or- -giving such sufficient security

“to pay the same, and in-such convenient time or times as-the

“said Judge of Probate shall du_'ect, with lawful: mterest until

5 ~paid. And no conveyance made by any heir or devisee, of
LE'J’CZ"E;‘?{;;S ‘his or her ‘interest or estate -in the lands: of'any testator or-
or devizees: to mtestate, shall take from such Judge of Probate his jurisdic-

prevent divis-
ion under-au- tion and authorlty to divide and assign the real estate of
ority o
Judgg: . any ‘testator and i mtestate among hlS or her heu'a or devisees,
-in manner aforesaid.”
Whea dower | Sec. 32. Be it firther enacted That When the Judge of
is fo be assign- Probate shallissue'such warrant for the purposes: -aforesaidy
ed, or partition
ordered, and or for the assignment of dower in- any such real estate, and
suchestatelies gych-real estate shall lie in common and undivided with that

Judge to order of ‘any other person or pe he said:- . - dires
Judge to order- of any other p persons, the said Judge shall: direct

.estate tobe  ~the committee named in such warrant, first to sever and ‘di-

ey -vide the-estate of ‘the deceased from that of such other pér-

they %;“’:f“’ 1o son- Or-persons, the said committee first giving - tnnely notice

' ‘to all parties interested-in said estates, that they may be- pres-
‘ent'if they see fit at the making of any such- divisions. -

Such dividon . ‘SEC. 33. - Be it further enacted; That- sucli- division- of any

{scl;):d;i]n éS'ng -such real estate,-made as: aforesaid, and accepted ‘by“the

-said Judge of Probate, and recorded -in the Probate office: of

-the same county shall be binding on all ‘persons. interested :

f;;z‘;?;eﬁf :Provided neverthéless, “That when - any minor’ or ‘any person

o g;:;%l;ns -non-compos mentis, or otherwise incapable to take care of

.&c. andagents' their estates, or-any persons-who-shall be -out of the:State,

.fl%ieff“'m" ére interested either in the estate of such deceased person,

~or in the ‘estate with which it-so lies ‘in ‘common; guardians

shall be appointed for such n:iinors,pefsoﬁs ‘10N COMpOs,

‘or otherwise incapable ; and-some suitable person shall be

appointed for such - absent.persons by the said Judge before

'
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_such division, to represent and act for them respectively
in the makmg thereof : “And _p7 ovided also, That before an Notice to he

given before

_ erder for such division shall issue, it shall be made to ap- ordering such

pear to the said Judge of Probate, that the several persons division.

interested in such estate, if- living Wlthm the. -State, and the
attorney, if any, or other smtable person or persons, ap-

~ pointed ‘as’ aforesaid, of such as may be absent from the
_ State, have had ‘such due notice ‘of such partition as the

said Judge ‘shall have ordered and have had opportumty to :
male "their ObJECf.lODS to the ‘same: : Provided also, That Division to be
where an estate is devised, it shall be lawful for the'said J udge part gc.
to order the whole or:that part of it. whereof parutlon is ap-

plied for; to be-divided  among the devisees, accmdmg to -

their true proportions thereof, by said committee." o

~ Sec. 34/, Beif further-enacted, That every committee ap- C°“m““ee-
appraisers,

_pointed to make division as aforesaid, and the appralsers and commissioners.

commissioners appointed by the Judge to perform any ser- i?;;th]fe e

vice respecting the estate of -any person deceased, or per-

sons appointed to set off the widow’s dower therein, and by
law directed: to be under ‘oath, may be sworn before the

Judge of Probate appointing them, or before some Justice = =

of the Peace: " and in case there shall be no Justiceé of the
Peace in the town where such estate may lie, then before:
the Town Clerk of such town ; and a certificate of such oath

.shall- be returned by such Justice or Town .Clerk, to the -

Probate office from : which: the warrapt to. such committee,

" appraisers or commissioners, shall have issued. .

Sec. 35.- Be it further enacted, That all such partmons of Partitions of

real estate made, accepted and - recorded .as aforesaid, real estate I

shall be valid in law toall intents and purposes, unless cepted, to be
ahd, ° unless

- upon the appeal of any party aggrieved thereby, the same altered on ap.

should be reversed or altered by the Supreme Court of Pro- P

artiti
bate ; but ‘no partition shall he.ordered by any Judge of ® e onoion

Probate under this  Act, when the proportions of the heu‘s or by Judge,
when propor-

deviseés, or any of them, shall be disputable by-the tenor tions, &c. ap-
of the will in the case; or any- other matter in writing from Ferrpia be s
which it shall appea.r that the proportions are uncertain, and puiable.
ought in the OplnlOn of said Judge first to be legally ascer-

nmed

LJ

2F
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When mes-
suage, &c. is
of greater
value than
one’s share,
Corlimittee

‘may assign it

te one, he pay-
ing the surplus -
to the party
deficient.

Parties refus--
p

ing to pay

their propor-
tion of the ex-
penses of par-
tition- may be

. compelled by

warrant of dis-

© tress. from

Judge; the ac-
count of ex-
penses being
first allowed.

Reversion, &c.
may be divid-
ed.
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- Sec. 86. Be it further enacted, That when any messuage;
tract of land or tenement, shall be of greater value than the
share of any party in" any real estate, to be divided as afore-
said, and the same messuage, tract of land, or other tenement,
cannot without great inconvenience be sitb-divided, the same
may be a551gned to one of the parties only, such party paying

_such sum or sums of money to the other parties, who in conse-

quence thereof have less than their shares of such real estate
so divided, as the committee appointed to:divide ‘the same.
shall award, and atsuch time and manner as the. Judge of
Probate shall direct.. -+ ' ’
Sec. 37. Beit fu;ther enactcd That When any partltlon
shall be made as aforesaid, and any one or more of the par-
ties interested in the  estate . descended :or- devised, shall
neglect or refuse to pay their just proportion of the charges
attending the same partition, it shall be lawful for the said
"Judge of Probate to issue a warrant of distress against such
delinquent for the amount of such proportion‘and costs of
such process: Provided always, That an account of such
charges be first exhibited to the said Judge, and the just
‘proportion of such party so interested, be settled and allow-
ed, such party having had due notice ‘to he: - pre esent at the
settlement and allowance thereof. . e

- Sec. 38:. Be it further enacted,- That . in' case of any d1-
vision and settlement of real estate, pursuant to the warrant
of a Judge of Probate in manner aforesaid, it shall be law-
ful for such Judge to order a division of the reversion and
remainder expectant upon determination of any estate in

" dower in like manner as the division of the other parts of

such estate : and the division of such reversion and remain-
der shall be ordered and made, either at the same time with
the division of the other parts of such real estate, or upon -
the determination of the estate in dower, at the discretion of
the said Judge, whether such estate in dower shall be de-

_ termined by the decease of the tenant in dower, or -by the

Vidow enti-
tled to meces-
saries, &c. in
settlement of
intestate es~

voluntary relinquishment thereof, or in any other manner. -
Sec. 39. Be it further enacted, That in the settlement of
intestate estates, whether they be solvent or insolvent, the

.widow shall be en titled to her apparel, and such other and so.

much of the personal estate as the Judge of Probate shall
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determine necéssary, according to her quality and degree; fates, 3133::;1& ‘
‘regard bemrr had to the state of ‘the family under her care. ' :
And in cases where such: allowancés shall have been made
from intestate estates, represented to be insolvent, which ul-.

- timately appear to be solvent, the Judges of Probate be,
and herehy are respectively- authorlzed by a subsequent
decree to make such further allowances to the widow from
the personal éstate of her husband, having regard to what
shall have been allowed as he shall deem reasonable. And In estates tes.
whenever 4 testate estate shall be insolvent, the Judge Of tate and insal--
Probate shall have the same authorlty to allow personal vent allowance
estate to-the widow as he possesses in case of estates intes-
tate; and in all cases of insolvency of estates whether tes. Inal sl
tate or intestate, if there be no widow, the Judge of Probate where there is
.shall have the like authority to make an allowance of per- f:ﬁn?ui:‘:na;l
sonal estate to the chlldren of such deceased pelsons who ;"i;‘;‘:"‘otfper_ .
“are minors. B : sonal estate.

Sec. 40.. Beit further enacted, That all gifts or grants Advances, &c.
made by the intestate; to any. child or grand child, of any made 0 go. chil-
estate, real or personal, in advancement of the portion of =hall be esti-
such child or grand child; and which shall be expressed in faed in par-
such gift or grant, or otherwise charged by the intestate in tribution ofes-
writing, or. acknowledged in writing by the child or grand
child, as made for such advancement, such estate, real and
personal shall be taken and estimated in the distribution and
partition of the intestate’s real and personal estate as-part of
the same, and the estate so advanced, shall be taken by such
child or grand child towards his share of the.intestate’s es-
tate. - And the value at which such estate shall be so taken; y1.4: o st
shall be the same as above expressed or charged by the in. mating.
testate, or acknowledged by the child or grand child, if any
value be so expressed, chal'ged or acknowledged othermse
at the value thereof when given. :

Sec. 41.  Beit further enacted, That in the dlSt[‘lbuthIl of Alienage no
the personal estate, alienage in the person claiming a distrib- ;‘;’gﬁi‘;‘;"‘ to
utive share thereof,. as issue, widow or otherwise, shall be shhre of per-

"no impediment to such person’s receiving the same: somlestate.

- Sec. 42. - Be it further enacled, That whenever any heir Executor or
or legatee shall be entitled to demand any distributive share i‘i‘;‘,mr‘;gﬂf
or legacyin any estate, the executor or administrator of

Further allow-
ancein case.
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g:xlll]c}nt;ffrlo; _SUCh estate may, before payment of.such distributive share

heirs, §c.” de- or legacy, require bonds to be'given to himself, if the Judge
manding share * . .
or legacy if Of :Probate shall'deem it reasonable, with such surety or
f:f;ii"iz“]‘g sureties as the-said -Judge shall approve, by the parties or
fore payment. any of them who shall demand payment of such distribu-
 tive shares or legacies; with condition, that the party or
* parties, to whom the same shall be paid, shall refund a pro-
portional part of such estate, or otherwise indemnify such
executor or administrator - against any demands which may
_ ~ be made against the testator or intestate respectively:
“Executor; if . SEC. 43. Be it further enacted, That any executor being
: :::d;fyv "% a residuary legatee, may bring an action of account against
action :gfmﬂ]‘;t his co-executor or co-executors of the estate of the testator-
co-executor.  1n-his or their hands, and may also sue for, and recover his
, -equal and proportionable part thereof ; and any other resid-
‘ ﬁiselg “Ii?;gfﬁ uary legatee shall have “like remedy agamst the executors.
-Ie!-]cﬁo:::coﬁ: And any person having a legacy given in any last will, may
monlaw. *  sye for, and recover the same at the common law. . '
Who shall be Sec, 44. Beit further enacted, That if any person shall
zgsféfffsfhz; alienate or embezzle any of the goods or chattels of any de-
own wrong. - ceased person before he or.she have taken out letters of ad- -
' ' ministration, and exhibited a true inventory of all the known
' estate of the person deceased; every such person shall stand
chargeable and be liable to-the actions of.the creditors and
‘other persons “aggrieved; as- bemg executors in their own
“wrong. ' :
One adminis. - - Sec. 45. Be it. further cnacted That Where two or
trator may in more persons have letters of administration granted them of
ﬁ::?lfn action any intestate estate, and one or more of them take all or the
;}fm‘l‘f‘l’]':ftcﬁj greatest part of such estate into their hands, and refuse to
administrator. pay the debts or personal charges of such intestate, or re-
fuse to account with- the other administrator; then, and in
such case it shall be lawful for such aggrieved administra-

“tor to bring liis-action- of account against the other adminis-

: trator or administrators, and recover his proportionable
share of such intestate’s estate as shall belong or apper-
tain to him,

Judge toallow ~ SEC. 46, Be it furtncr enacted That the Judge of Pro-
%:af:‘}g“:n ‘gy bate in each county be and he is empowered to allow. of
‘ guardians that shall be chosen by minars of fourteen years
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~-of age, and to appomt guardlans for such as shall be under
that age, who-shall give bond with sufficient sureties resident

213

minors of 14

years of age,

and to appoint
guardians to

" in this State,.for the faithful discharge of their trust, to re- fariote M,

-,the Judge or minor when such minor shall arrive to the age
‘of. twenty-one years, or at such other time as the Judge shall
direct: ~And when any minor above the age of fourteen
-yedrs. shall be: cited by the Judge: of Probate to choose a
-guardian, and "such minor shall refuse or neglect to appear,
or appearing, shall refuse to choose a guardian, or any guar-

-dian chosen by such minor shall be unable to give bond as

_ turn a true and perfect inventory of the estate of such minor Guardna%s to
. ve bon
- upon oath within three months, and to account either with &

to return in-’
ventory ac-

count, &c.

-aforesaid, or shall refuse the trust; or when any minor above -
-the age-of fourteen years shall be without this State, in eve-

-1y such case the Judge of Probate shall have the same pow-
er to’ appoint a guardian as though such minor were under
-the age of fourteen years: Promded nevertheless, That when
“a minor above the age of fourteen years living more than ten
miles distant from the Probate office, shallchoose a guardian,
‘such minor may have that choice certified to the Judge by
‘any Justice-of the Peace in the same county : Provided, No
-executor:or administrator on an’ estate, shall be appointed
‘guardian to aiy minor interested therein. -

Skc. 47: Be it further’ enacted ‘That every gual dian, who .

Minors above
14 may, if
more than 10
miles distant
from Probate
office, have
their choice
certified by

. Justice of

Peace, §c.

" Guardians to

- -shall be appointed to any ‘minor having real estate, goods
-and chattels, rights' or credits, shall be requu'ed to return

minors to re-
turn inventory ¢
in 3 months.

-upon oath-into -the Probate office a true and perfect inven-
tory of all such real estate;. goods and chattels rlghts and

credits, within three months. ,
- Sec. '48. Be it further enacted, That the guardlan of any
mmor having a right in'reversion or remainder in and to
-any estate set off to the-widow of any deceased person, as

Guardians
may, in cer«
tain cases pur-
chase remain~
der or rever-

and for -her:dower; may, with the consent of the Judge of sion of tenant

“Probate having _]llI'lSdlCthIl of the settlement of such estate,
ppurchase from the tenant in dower or her a551gns, her or
their interest in the same, for the benefit of such minor, and
fromi his or her personal estate. ~ And.all monies, so appli-
. ed, may by such guardian, be charged to such minor in ac-
count ; and all the rents and profits of such estate shall be
credited to the minor, in like manner as the rents and prof-

in dower, for
benefit of mi-
nor.
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_ Provise.  jtg, which arise from his or her other estate.: Provided always, ‘
That it-be satisfactorily proved to the Judge of Probate,
that such pui‘chase lel ‘be for the manlfest advantage of

. such minors. "
TJudges ... SEc. 49. -Be it Lrthev enacted That the' J ud es of Prc-
ges to ap g

polit  guardi- gte, within their respective counties, upon request made by

compos, la;a- the fmends, relations or creditors of any. idiot; non compos-or

c, idiots,

e lunatic person, or by the Overseers of the poor in such town
where such idiot, non compos, or lunatic person lives, or is an
inhabitant, may direct the Selectmen of such town to make
Jinquisition - thereinto, and if the person .said to hean: idiot,
luniatic or distracted - person, shall be adjudged by the Se-

if selctmen, lectmen of the town (or the major part of them) where such

ahf;‘;r é’;ﬁt‘f};" person resides, to be incapable of taking care of him or her-
thﬂ::h‘lg E_eci‘l' self, and they shall certify the same under their hands, to

a » §°C. . - o s .

P the Judge, the said Judge of Probate after giving due notice
to such idiot, non compos, or lunatic person, shall be empow-
ered.to appoint some suitable person or persons to be guar-
dian or guardians to such idiot, lunatic, non compos_or dis-

Guardians, so tTacted person,.directing and empowering: such guardian or

appointed, to gyardians to take care of the person and estate, both real

take care of

the persons & and personal, of such person, to make a true and perfect in-

. estates, and re-

turn inventory, Ventory of the said estate upon oath, to be returned into and

§e filed in the Probate office in'such county. -

Proceedings ~ Sec. 50.  Be it further enacted; That the Judges of Pro-

against per- bate in their respective counties, are authorlzed and empow-

sons suspected . : N N .

of embezzle-  ered, upon the complaint of any heir, creditor or other per-

ment of prop- havine lawful rich laim i , he et

erty belonging son having lawiul right or claim 1n expectancy to the estate

fo idiots, non of any jdiot, lunatic, non compos or distracted person, or the

compos, &c. i ) A 4
guardian or guardians, to proceed with any person or per-
sons suspected of concealing, embezzling, or" conveying
away any of the money, goods or chattels of such idiot,
lunatic, non compos or distracted- person, in the same way
and manner as is by law prescribed for persons suspected
of concealing, embezzling or conveying away the money,
goods or effects of deceased persons.

Sec. 51.. Be it further enacted, -That the guardlan or
gigd‘;’;iso;’s guardians appointed as aforesaid, shall improve frugally-and
fo manage  without waste and destruction, the estate of the idiot, non

their estate
frugally, and  compos, lunatic or distracted person, and apply the annual
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income and proﬁts thereof for the comfortable mamtenance
and support of the said idiot, lunatic, non compos, or distract-

ed person, and also of his or her household or family ; and

‘the said guardians are hereby émpowered to settle accounts,
Teceive, sue for, and recover all just debts due to the said
idiot, lunatic, non compos, or distracted person, from any.
person ‘or persons whomsoever, and to manage, improve or
divide the real estate in as full and ample a ‘manner as the
said idiot, lunatic, non compos or distracted person might or

215

support them
comfortably—

collect _debts,
&c.-

. could do; were: he restored- to’ the full use of his reason;

and shall also be subject to the payment of all just debts
owing by such person which were contracted before his dis-
traction, out of ‘his personal estate, or in case that be insui-
ficient, then out of the real estate; being first empowered to
make sale thereof by any Court having power to grant li-
cense for that purpose, in the way and manner executors or
administrators are empowered to make sale of the real es-
tate of deceased-persons. And in case the income or im-
provement of -the personal and real estaté of such persons
shall not be sufficient to support them, the Court aforesaid
may license and authorize the guardians to make sale of the
whole or part of the real estate of such person for that pur-
pose, as occasion may require.- - And in caseany such idiot,
lunatic or distracted person.shall be restored to the use of
Liis reason, the residue and remainder of the estate, real and
personal; shall be returned and delivered to. him, or in case
of -his death, to: his heirs, executors or administrators ; the
guardian or guardians having first such reasonable allow-
ance out of the same for their charge and trouble as the
- Judge of Probate shall order. :
Skc. 52. Be it further enacted, That the Judges of Pro-
: bate in their respective counties may: appoint guardians for
the children- of lunatics, idiots, non compos, or distracted
persons, An' the same manner as though their parents were
dead. :

SEC. 53." Be it funrther enacted That when ‘any person
by excessive drinking, gaming, idleness or debauchery of
any: kind, shall so spend, waste or lessen his or her estate,
as thereby to expose himself or herself, or his or her family
to. want ; -ar shall by thus spending, wasting or lessening his

and pay debts
previously
coquacted

Apply to,
Courts for Ii-
cense to sell
real estate, if
necessary :

and account
with their
wards, if re-
stored to rea-
son, §-c. or if
dead, with
their heirs, &-c.

Judge mey ap-

pomt guardi- -

ans for child-

ren.

Judge may ap-

point guard- .

lans to spend-
thrifts, idlers,
&c.

Q
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* Mode' of pro-
ceedings "in
such cases.

Convéyances
by spend-
thiifts_ after

. application for
guardian to
Judge, to be
void i in certain
cases.
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or her estate, endanger or-expose the town to which he or
she belongs, in. the judgment.of the Selectmen thereof, to

.. charge or expense for the maintenance or support of him or

her, or his or her family; such-Selectmen, or the major part
of them, shall make a complaint in writingto the Judge of
Probate for the county to which the person so spending,
wasting or lessening his estate; doth belong ; and if it shall

appear to the said Judge of Probate, that the person:com-

plained of: comes within the description of this Act, and has

had due- notice of the complaint exhibited -against: him or *

her, the said Judge of Probate shall appoint the said Select-:
men; or-the major part of. them, or some: suitable and dis-
creet person or persons, guardian or guardians to such per-
son. .. And whenever the Selectmen of any . town or a major.
part of them, shall make application’ to the Judge of Pro-
bate for the appomtment of a guardian toany person, who
by excessive drinking, gaming, idleness or debauchery, is
wasting his estate, and the Judge of Probate shall,. by his

- decree, order notice to the person complained against, the

Guardians of
=pendthrifts, ...
&c. subject to
like duties,&-c.
as guardians
to idiots, &c.

Feme sole,
appointed
wuardian, to
lose her an-
thority by be-
ing married.

complainants may file a copy of their 5aid complaint, with.
the order of the Judge of Probate thereon, in" the- office of
the Register of Deeds for the same county; or after the ap-

pointment of such guardian, if no such copy shall have been "

so filed as aforesaid. And incase a guardian shall be ap-
pointed by the Judge of Probate to the person complained.
against, all and every gift, bargain, sale or transferof any
real or personal estate, made by such person or persons,:

after the filing of the copy of said complaint and order of
" the Judge of Probate, with' the Register of Deeds, shall be.
void and of no effect. And the guardian or guardijans . that .
- may be thus appointed, shall; in discharging'the -duties of
their appointment, pursue the same method, give like bond,
and be under similar obligations for a faithful discharge -of’

their trust, as guardians appointed for any idiot, lunatlc, or

" for persons non compos mentis. .

Sec. 54. Be 1t further enacted, That when a feme sole.

shall be appointed by any Judge of Probate either by her- -
self, or jointly with any other person or persons,guardian to.
any person either minor, idiot, non compos, distracted or lu-.

natic ; and after such appointment, shall marry, such mar-
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tiage-shall niot: make the baron guardian in hei right, but
- shall-operate as:an: extmgulshment .or determmatlon of such
woman’s power and authority.: = -

" -Sc. 55, Be.it further énacted, T hat any Judge of Pro- Judge may
bate may: dxsmxss any: guardla.n of a minor, idiot, non compos Gne when
or.lunatic person, or-of persons who:sperid their estates. Ty, necessany:
‘gxcessive drinking, idlenéss: or:debauchery;. whenever: it
shall appear to the said. Judge, t6 be’necessary. or expedi- N
ent; and:to appoint some other guardian in his place: -*Pro-- *
vided always, That ne such. guardian shall: be ‘dismissed  ds

_ aforesaid, before: he shall Liave had:noticein- - writing, from
said Judge;fourteen days at least-hefore ‘the. _time, of ‘hear-
~ ing, to. appear and show cause: Whv he should -not: be so dis-.
missed.= i : e ' .
< SEC. 56. Be it further entzcted, T hat before any guardl Guardians not

to transfer

an shall transfer.or draw from ' any loan: oﬂice, bank, insur- ]s;toll,ks. &Ct
i elonging to

anice office. or other: corporatlon, ‘any;-loan: office. ceértificate, their wards
-or'share in'such bank; insurance office or other corporation, }fﬁ’f}ﬁgﬁ:“oﬁ
‘or-any stock in any publi¢ fund; belonging to: the- ward of Probate.
such guardian, -it shall-be: the duty: of - such guardian to. ob-

tain license so:to. do; from-the Judge of Probate of the coun: =,

ty where such guardian: has been or shall be appomted
and upon neglect théreof, such:guardian shall be removed
from office, -and: shall be consulered ‘as: havmg forfelted hlS
probate bond. :

' BEC:157.7 Be it fur ther cnacted T hat in any case Where Judge may

the oath of an- executor, administrator or ‘guardian, is’ or g, dedimus
may be required by law to be made: personally before the vaths to exac-
Judge of Probate, to. an-inventory, or to any account which tratc’)rl and

. is.to. be settled by such Judge, -and such executor, adminis- guardians in
trator or guardian, shall ‘be unable ‘by reason of  sickness;,
bodily mﬁ.rm1ty or otherwise, to attend before such Judge, .
it shall be lawful for such Ji udge: by commission- ofdedimus.

_ potestatem, to authorize any disinterested Justice of the Peace

to administer such oath, a’certificate whereof shall be re-

turned tosuch Judge, together' with such commission and

inventory or account and the vouchersto prove the same. -

Sec. 58.- 'Be/it'fm-ther enacted, That all persons who. are mysees of -
~or may be constituted trustees of any-estate, real, personal estates of mi-
‘gr mixed, helonging to minors or other. persons, to whom ers, appoist,

, 28 :
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ed by will, to
§1ve bozd to
udge.
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such: estate: has been or may be dev1sed in trust for such

- minors. or- other person;: by: the. last will and testament . of

_dny person, shall, except in the ¢ases hereinafter mentioned,
~.give bond to the Judge of Probate.of the county.in which
. such-last. will,and.. teqtament has been or shall be proved,

- approved andallowed; with: suﬂiment surety' Or:sureties

within' the State, in such sum as the said Judgeshall order,

-‘conchtloned for the faithful executlon of. such frust. accord-

Conditiomof -
snch bond.

ing tothe true intent and meaning of the: testator ;-and- that

- the trustee shall make a. true and. perfect inventory of the

real estate, goods and chattels, . rights and credits of such

_ninors or: others, to be réturned,. filed and recorded:in the
" Probate office of sueh county at such.time as, the said Judge

shall order, and that the said trustee will annually render

* an account to the said Judge of the annial inéome and prof-

its thereof; and at the expiration. of such trust will adjust

and settle his accounts with: the: sald Judge, -and will pay -

-.and dehver over all. balances. and sums of money or. other

Provisions as
to cases in

which bonds .

shall not be
Tequired.

“property that may be due, and. give possession.of the other
. estate belonging to. such minors or.others with Wthh such .

trustees. ' may have been: entrusted :  Provided nevertheless,
That no, trustee, so long as_he shall continue falthfully to
execute the trust, shall be obhged ‘to give bond as aforesaid
in any case in. ~which the testator. in his last will shall have

: VdJrected or requested that such, bond should not be given,

nor in any case, in which all the cestui que trusts bemg of
full age, and legal capacity, shall signify to the Judge of

, ;.Probate his or her request, that such bond ahould not be tak-
. ‘en: And prmndecl also, That no person. appomted a trustee
hefore the passing of this Act, and. havmg entered upon. the

execution of the trust without havmg given bond as afore-

said, shall be. obhged to give such bond, or be subject to any

of the requ1rements of this Act, unless after bemg c1ted to
appear before the said Judge upon complaint in ertmg,.lt

. shall appear. to the said Judge upon a full hearlng, that. it is

_mecessary that such bond should be given in order. tosecure
‘the faithful execution of such trust : And provided also,-That

" such bond shall not be required of any such trustee who en-

‘tered upon the execution of his trust before the passing of
an Act, entitled, ¢ An Act reqmrmg the tt'usteeb of the prop- -

v
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erty of minors and others fo “give bond’ in ‘certain - cases, 5 A
-made and passed on the twenty fifth day of February in the '
year of ‘our Liord onie thousand eight hundred arid eleven, and
. who'lias continued and shall continue faithfully to ‘execute
hls trust's “And provided also, "That nothing in this or in" ‘eith-
er of the'following sections shall be construed to'take' away
any’ ‘of the powers WhJCh are’ now by law vested 1n the 'Su- ‘
preme Judicial Court. SR w2
“'Sec. 59, Beit fw ther enactéd; That any ‘person who his Trustees re.
been, or'shall be constltuted a trustee as'aforesaid, and who f)“jrﬂgljgwgt‘:“
~ shall'neglect “or refuse to’ give bond as aforesaid, shall be b“tgmceedea
- considered as’ havmg declined the acceptance of such trust; -
and the trustée “or- trustees who may be ‘appointed’ by ‘the
Judge of Probate as is hereinafter promded shall and may ,
thereupon be atithofized to demand and Teceive of the trus-
tees orlgmally appomted as aforesaid; all suché estate as may
have’ come to their hands’ by v1rtue of such trust, and to man-
age, pay and deliver’ over such” property to said minors and
othiers, in the 'same manner and under the same Testrictions,
obhgatlons and dutles as gual dlans are now by law obhﬂed
to do. : N
‘Skc. 60.7 Beit furthm enactad That any trustee appomt- Trusteds in
‘ed eittier by the testator as aforesald ‘or by ‘the Judge of :;a’;a;';q‘g’_‘_fes
Probate, shall upon request in wrmng to_the said Judge be ~
‘pérmitted to reslgn the trust, ﬁrst accounting for, and paylng )
‘and dehvermg over such estate as shall have come to his”
‘hands by virtue of such trust, ‘to such other: person as the .
said Judge shall appomt 4 trustee in his stead Provzded al-
‘ways, That nio'such’ resignation except in the case of an.ex- -
ecutor or’ admmlstrator who shall succeed to such trust upon
the decease of his testator or intestate, shall be accepted and
allowed; unless ii shall clearly appear to the sald Judge to .
“be expedlent and; proper LT -
. 'SEc. 61.: Be'st fur Tier enacted That in case any person In certain cas-
WhO has  been, or shall be appoirited a sole trustee; or ANy tWO o o, e

of one or more

or fore Persons, w trustees by -
p , who have been or shall be appomted _]omt gl A
trustees'in any 1ast will, no’ prov1slon belng therem made for wise; Judge té
h appoint others
perpetuatmg such trust, and such sole’ trustee or any one or mtheup!aces
‘more of such joint tristees ‘shall décline the ' acceptance of . ‘

the: trust, or shall die either before or after having accepted co

1
i~ -
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* the-trust, or shall. neglect or: refuse to ‘comply:with the pro-
visions-of this: Act ;- the:respective Judges of Probate shall,
after notlce to the cestui; que trusts; appmut one:Qr-more: su1t—
able’ persons to' be. trustee or trustees in-the place of the
trustee or trustees, so dying or' dechmug to:accept -as-afore:
said; and :any trustee or: trustees appointed by the Judge

" of Probate shall be holden and. bound by. the provisions: of
-this' Act, in the same manner-as if he or:they had been so
appomted in' and. by suchlast-will 5. and the estate, so gwen
“in-trust by such last will shall: vest in: the-trustee or trustees
" 50, appomted by the said Judges of : Probate,.in like: manner
“to all. intents and purposes as the same: Vested in‘the orlgm-
al trustee or trustees under such last will.-

:-‘,

’ 'Jud‘g,'e:lnasze;z- SEC. 62. , Be it fur ther- enacted, That when -anys trustee,
move trus 5,
Whenevgr dis- appomted e1ther by any testator- or by any Judge of Pro-
gﬁsmtz?b]eoand bate, shall, in the opinion:of the: Judge of Probate, | be dis-

oth- quahﬁed for the discharge .of -the trust, by becoming. non,

compos mends or otherwise incapable or: evldently -unsuitable
for the execution of such trust, it shall be lawful for the said
Judge, after notice to such: trustee, and the parties-interest-
edin the trust estate to remove such trustee; and to appoint

Trustees so  and_substitute . another-in his. stead. And: -whenever 'any

ed-to

_ give bond &c person shall be appomted and substltuted as.a‘trustee by the

“Judge of Probate as. aforesald in- the: place ‘of.any former
trustee, who: may elther have been: removed. from -office or
- have: deceased ‘or have declined or- re51gned the “trust as
aforesald ‘the pelson so appointed.and substituted by -the
said Judge, shall give bond with sufficient suretyor sureties,
: and shall be held to perform. all the duties prescribed in the
ﬁfty elghth section of. this “Act; Provided’ howevery That it
shall be in. the dlscretlon of the sald Judge to chrect an:ins

: tee, who in no’ médnner Whatever sha}l be: deemed a: trustee, '
e authorized to act as such, until-such bond shall be given.
ae SEc. 63.. Beit fuziher enacted, That: whenever: the sure-
ehen | ties in. any- ‘bond given to'the Judge of Probate, shall be evi-

sureties are’ins -
qureties are in- dently " insufficient for ‘he. _purposes - of - such: hond;  the

application ‘of Judge of Probate, on. tne - petition ‘of ‘any person: “interest-

inter-

el after e\d and after due notice to the pr1nc1pal and’ sureties on'such

otice : boud Shall have authorlty to require- from time: to time: ney

-0
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fbands mth -sufficient-surety’ or sureues e thie- case ;-and
' whenéver anysiifety jor sureties-on:any bond: given to.‘the -
_ Judge:of Probate;shally at any- time after. six: years: from the guire new
date of such' bond, petition the: Jiidge of Probate, that he’or :ﬁ‘;ﬁ:’a‘;ﬂy' |
they may: be discharged from any further responsibility up- &e.:
on:sich: bond thersaid-Judge:after: die notice to all-persons
interésted, ‘may-in: their: d15c1 etion | discharge stich- surety
or-sureties from -all: further respons1b111ty o such’ bond,
“and-the said -prificipal -or::principals shall-in all such cases
be Teqﬁired to :procure ‘other sufficient :surety. or - sureties
- -apon=such! bond; or-upon: a-new bond-ta be given to-the
‘Judge of Probaté:for the purpose..”-And:if such. principal:or and remove
prmc1pals shall nof within such timeas shall ‘e ordered by fromtheir trust
saIdJudge give such'new bonds asmay be’ required by virtue comply - with
“hereof ; he, she or.they shall be-removed from their trust, by
and some other person ‘or. persons shall be appomted in. hlS,
- her or-their stead. PR i Nt
“:Ske...64. ‘Be it fm et cnactcd That any person aggrlev- f‘apvrii:]ll :1‘11*3::
d at-any: order, sentence,;: decree, or denial.of any Judge crees, orders,
of Probate in any county; may appeal therefrom to the said ﬁCSU;ie{gﬂ“’
* Supreme:Court of Probate : Provided, Such: appeal be claim- Oout,
ed within one mdnth from the time: of making such order, i ciaimed
-sentence, decree"or denial;’and bond be: given and filed: in ?;;‘:g ey
the Probate office; by -the ‘appellant, withinten days after conditionsde.
5 comphed withe
- such -appeal shall be claimed and granted, for the prosecu-
tion theéreof to effect, at the next Supreme Court of Probate, * .
--and for paying all intervening costs and' damages, and such °
- costs as;the said Supreme Court'of Probate shall tax agamst »
. him.>* And-such: -appeal shall be taken notice of, and- pro- T hen and ap-
ceeded upon at the next term of the Supreme Judicial Court, I;:izgfl‘:eg’ be
which shall ‘be holden next after the- ‘expiration of  thirty and mode of
. four ‘days after such appeal shalt be - ‘made, within' and for il g
~-the county'where such order, sentence, decree or denial was
-made; and the-appellait shall file the reasons-of appeal; in
- the: Probate Court appealed from, within ten daysafier the’
~-hond -is‘given; and shall serve ‘the adverse ‘party or:parties .~ :
- avith an attested copy: of such reasons, fourteen days atleast - - V
- before the sitting-of - the 'said Supreme ‘Court of ‘Probate, at -
- which the trial is to be had. And when it shallappear from

~the reasons of appeal, that the sanity of the testator, or the’

and may re- .
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attestahon of the witnesses in‘his preserice, as the law directs, -
- is'the: question* in’ controversy, on’ any - will -or codicil, the

said ‘Supreme - Court of Probate ‘may for the- determination

" thereof; direct a real-ora feigned:issue to -be tried béfore'a -

Jury:in:the same’ Court at the expense of: the appellant, in

~ case’the’issue be found "against him. *‘And:in case the par-

Costs, huw as-
sessed ;.| exe-.
cntmn, &c

Proviso. in fa-
vour of per-
sons * beyond
sea, &c. asto
privilege ofap- -
peal. -

Supreme ; -

Court to grant
_appeal in cer-
tain cases on
petition, after
right of ap-

peal is lost. .

_ of Probate- upon- petition to " them, and: after notice to-the .

'ty or-parties appealing fail in‘the prosecution of thesaid ap-

peal to effect, then the-adverse party orany person interest-
ed in the ‘sentence ‘or - decree 'so-appealed from,’:shall-have

the-benefit of the same; by filing a complaint ‘before the Su-’
preme Court of Probate in-like-manner: as is provided by *

law for:affirming the judgment of the Circuit Court 'of Com-

-mon' Pleas, - in : the - Supreme Judicial - Court ;- and’ the Su-,

premé'Court:of-'ProB\ate'-may assess reasonable-costs; in all -

cases that may be brought before them, by-way of appeal,

from the respective Judges of Probate, and grant execution -
therefor : Provided. always, That any:person beyond sea,ot -

out of the United- States, who shall have no sufficient attor-

ney :within the State- at the " time of such order, sentence, de--

cree or denial, shall have one month after his-or her returny
- ‘or’ constitution' of ‘such attorney to: clam:l and prosecute an
.- appeal as aforesaid. = o0 - mrs i e
* Sec. 65. Be it further enacted, That Whenever any per-":

son. has been; or shall be aggrieved by any order, sentence;

decree, denial ‘or’ decision of any Judge of Probate: in ‘any -

county, and such:person by-accident, mistake- or: otherwise -

‘'shall not have ‘appealed to:the Supreme 'Court of Probate

agreeably to:the provisions of law, the‘said Supreme-Court -

- Pperson or persons- -interested to support such order; sentence; -
 decree, denial -or ‘decision, and upon- its appearing that the
petitioner; has-not ‘lost - his’ appeal by his own neglect, and -

_ that justice requires a revision of -such~order, sentence, de-- -
cree, denial or decision, may grant‘an appeal therefrom, to
be ‘entered, -heard and- determined in- the said - Supreme ~

Limitation to
one year for
- petitiop.

Court of Probate :- Provided always, That such petition 'shall -
be~ preferred within' one - year next. after. such ‘order, sén- -

tence, decree, denial-or- decision shall have been made by

such Judge of Probate, SRR UL S
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. Suc. 66+ Beit further enacted, That whenever theére shall Pf?ceeilﬂgée
etore Judagi
: be an: appea] from any order or. decree of any Judge of tobe staid on -
. Probate of any county to. the Supreme Court of Probate-as :&Pe,iféi;:nof
- appeal an
-aforesaid, and the appellant shall file in the Probate office, e Hiod. gc.
his reasons of. appeal, and.give bonds to _prosecute ‘the same
to effect, accordmg to law, and shall give notice- thereof :to
the adverse party ;. in.such case, all further proceedings, in
- consequence -of such-order, sentence; decree; denial. or. de-
cision, shall be staid until a. final determination:shall be had
_-thereon in the sdid. Supreme Court of Probate. - : ~
.. Appeal allow: .
- SEc. 87, Be it further enacted, That any person aggmev Appeal alk
ed by any order, sentence,. decree or denial of any:Judge ders, decrees
~.of Probate, upon any matter touching such trust as aforesaid, if;t;’ng o B¢
may appeal therefrom, as.in any other. case of an, order, tret=
. sentence, decree or denial of 2 Judge of Probate. : And the
_Supreme Court )of Probate and .the Judges of Probate,re- , .
spectively, may in their discretion award reasonable:costs preme Gourt
as to costs in
 to either - or. both parties, in all those cases where _]ustlce such cases.
shall require it, and shall grant execution therefor. - RS
- Secs 68, Be it further-enacted; That the. Judges of- Pro- Judge of Pro-
bate of the respective counties shall have the same authority bate may i

~which-the Courts of Common Law have upon petition to tors, adminis-
trators and

empower  and. license - executors; administrators and; | :guar- guardians to
.dians of minors or;others, tosell the real estate of: theu‘ tes- EZE ;:::nif]tf ff}
tators, intestates:and . wards,  respectively, for the:payment debts lega-
of just debts and. legacies, with incidental charges, and charges.
charges of administration ;- and such authority to sell shall
extend as well to.any. real estate which is or may have been-
held by such testator or intestate in mortgage, and of which
such executor or administrator shall have recovered seizin
~and possession, or -which:shall have been set off on execu-
tion to  such .executor or. administrator. for.the use of the
-widow, heirs or devisees of such testator or intestate,as.to
the other real-estate of such testator or intestate: first giv- giving notice.
ing notice to.all persons.interested .as by law required in -
case of petition for: such licenses to said Courts of Common
Law: Provided; That an appeal shall be allowed from any Appeal allow-
order, sentence, decree, denial or decision of any Judge of for sale. §&
‘Prebate, respecting .any petition for such: license in like
manner as in other cases..

e e e e
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Persons i~ Sge. 69.  Be it furthcz enacted ‘That every executor, ad-
censed. to sell -

real estate in:: rmmstrator, guardlan or other person, who shall; have or

such cazes—::
o mak:fam obtam a license firom: any Court:according to- law, for sell-

' ing real estate of any person- deceased, or- under guardian-

shlp, shall, -previous to fixing upon the time and place of the

 sale of such-estate, take the following- oath ' or. affirmation

before the Judge of Probate, or- before some Justice of the

Peace, whose certificate thereof shall be returned to: the

forin of theie Judge of Probate, to. “’lt::“l A. B do solemnly. swear, (or
oath. “affirm as the case may be) that in: disposing of the estate late-

lybelongingto : -, now deceased, (or under guardianship.

as the-case may be) I will'use my- best skill and judgment in
- fixing on the time and place of sale ;. and that T will. exert
my-utmost - endeavours to dispose of, the.same.in 'such man-~

ner as will produce the greatest advantage to all persons ins.

terested therem and that W1thout any sm.lster views. What-
ever : :

g;its onbonds |~ SECy 70. Be it fm ther enacted That a]l sults brought in

: ’r?rg]‘;g; etgf 1o the name of any Judge of Probate upon a probate bend of

brought in Su-'any. Kind shall be originally commenced in the Supreme Ju-
Biflméoﬁﬂf' dicial Court held within or for the county in-which the : said
oo been Judge of Probate shall belong: And the writ in addition Lo’
g‘;"‘e benefi, the usual endorsement of the name of the plamtxﬂ' or his at-
torney, shall also have the name of the- ‘persori. or persons,
~ for whose particular use and beneﬁt the suit is brought WT1t~
ten thereon. '
i siits on SEC.-Tl. - Beit further enacted That When any suit shall

such bonds,  be brought on a probate bond, and the principal named in
when princi<

palis out of the bond is living and resident. within this. State, and shall

State and 20t 1o¢ he named in the writ, or if named, shall niot be attached

the process, " or summoned 1o answer thereunto, it shalLand may. be law-

Court may

continue. the ful for the Court, at the request of-the surety or sureties that

=6 & may be. attached or_summoned theréby; to. continue the
same cause to  the next term, or to some distant day.in the
‘same term; if, upon a con51derat10n of - the circumstances at-
- tending the suit, they shall determine such continuance reas-
onable or expedlent to the end such surety or sureties may
purchase out a writ in such form as the same Court shall di-

rect, for attaching the property, securing the person or sum-

moning the principal to come in and hecome 2 party to. the
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suit ;. and in‘case the pfinéipal (after being'attaéhed*or sum.
lnoned upon-such process fourteen days or‘more; prior to ..~ -~

_the time of -his bemg directed to' appear and-answer)- shall -
not: appear and answer;" the Court are -hereby: authorized Judgment how

and empoivered to rénder judgment against him in’ the:same *° be renderell

way-and'manner they:iight have: done, had such! prmcxpal N

~been duly named-and legally summoned by the original writ
* which: commenced the suif;-and he had -neglected .to 'fap-

pé’ar, or appearing:had neglected-to.make answer thereto.:: ,
- Sc. 72, - Be it further enacted, That when- the suit is in- Preliminacy

stituted at the desire of 2 creditor-of the deceased; such cred- Eé‘;zg:fr‘;““

itor must first have his debt or damages ascertained by judg- when suit s to
be instituted

ment of Court,'and hkemse ‘male it appear that a demand oq Probate
bond for bene-

has been” made of the administrator therefor ; and.that the g7te ™ &0
administrator- has refused .or ‘neglected to satisfy the ‘same; .
or to show goods or estate of the: deceased for that purpose.

* When the estate is insolvent, the creditor must produce a copy. —when for

of the: order- of distribution of: the estate of - the deceased g;(il;lsc;rimoz1
vent cstate,

among the creditors, particularly: specifying each crechtor 5 S

claim; " and the dividends they are severally entitled : unto;

and~that 2 demand has been made-of the - administrator for

his particular dividend; or the copy of 2 judgment recovered

against the:executor or administrator: pursuant to the pro-

vision contained ‘in the twen(y-eighth section of this Act. .

‘When an heir has the suit brought for his part of the person-'];i‘rvﬁnzghfiosr

al estate, he must exhibit a copy of the decree of the : Pro- distributive

bate Court, ascertaining its quantum; and that he has made Shgfre'

a demand thereof upon the'administrator, -And - when the Execution

administrator shall Tefuse or'neglect to account upon oath o

for such’property of the intestate as-he has received, after gt admin-

‘he has been cited by the Judge of Probate for that purpose, ins to account

execution shall be awarded against him for the fuil value of f;’{ef{ft?““f

the personal property of the deceased that has come to his °

hands, without'any discount, abatement or allowance for

charges and expenses of administration or debts paid. - And _y o 40 pe

_in cases’ where any administrators shall have received the 2varded when

administrator

personal property of an intestate, and-shall not have exhib- has received
ited upon oath a particular inventory thereof, execution 555,‘2'1?; not

shall be awarded against him for such a part of the penalty nventoried.

Qf hIS administration bond, as the Supreme Court of Probate
29
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shall,.on full- ¢onsideration of all .the circumstances of  the
Tow 1o b6 dis. C2s€; judge reasonable ;. to be distributed among the parties
tributed. interested, :agreeably. to. the directions of law. = The like
Sudgmieat and judgment and proceedmgs (so far as they can with proprie-
‘l:;zzegg;ﬂf ~ ty take place) are to be had.ypon bonds of executors, guar-
other cases. dians and-others, glven ‘to. the: Judges of Probate Courts in

their said capacity. ' :

Manner and | SECs 730 Bt fur the1 enacted T hat When it: shall appear
form of gﬂg." upori: a hearing in: chancery on.an' administration bond, for
ministration. ‘W hose:particular’ use:and benefit the money. for- which exe-
bonds - Cution issues is to-enure, the judgment shall bé rendered, that.
the plaintiff in-his said capacity (naming him) now have exe-
‘cution-for - being a'part of the penalty forfeited and costs
taxed at - - for the use of A. B. of C. in the county of S.
. (addition) a “creditor or heir of E. F. deceased (as the case
may be.) And the person:to whose use judgment shall }ne

rendered in the name of the Judge of Probate as- aforesaid,
may sue out execution thereon, and have.the same levied on
~ personal or real estate; as he may find it necessary, and shall
- be deemed and taken to be the creditor, to every ictent and
purpose whatever.:© And when there are several persons. to
whose use the monies recovered on an administration bond

are' to énure, thereshall be as many separate and distinct
judgments, in form aforesaid. ¥ '
Proceedings .~ SEC. T4, Be it further enacted; That any bonds given pu.r-
i sults frs. Suant to this Act by any trustee, or trustees, may be put in
tees.  suit by order of the Judge of Probate to whom the same
. shall have been given, for the benefit either of all or any .of
the minors or-other persons interested in the estate given in '
~ trust as aforesaid ; and the proceedings in such case shall
be the same as in the cases of suits on other Probate bonds.-
S . . 8Ec. T5. Be it further enacied, That when - any person -
fenalty for re- shall.be, cited to “appear as a witness before the Judge of

fusing to ap- ) h .

pear at Pro-  Probate in any cause or hearing, and such person shall re-

bate Courts af

ter being cit- . fuse to appear  or give evidence, he or she shall be liable to-

= the like penalty or damage as such person would be liable
“unto for refusing to appear” or glve evidence in any Circuit
Court of Common Pleas. :

: [Approved March "O 1821 .
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