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ERRATA: 
The following leaf is 

inserted because one or more pages 
in this chapter have errors 
noticed and corrected here. 



VOLUME THE FIRST. 

~age. 
40 L. 12 of the page for 'preceding' read 'presiding' 
54 Sec. 4 L. 14 of Sec. for 'time' read 'term' 
55 7 2 for 'a' read 'or' " " 
55 7 9 before tbe' word 'said' insert'the' 
56' 9 3 for 'tbe' read' her' 
57 1 6 for 'to' read 'in' 
58 1 5 for 'and"after the word 'house' 

read 'or' 
61 in the title of the act, ch. vi. insert 'the' before tbe " 

word 'crimes' 
62 Sec.2. L. 9 ofS. hefore the word 'offender' insert 'such" 
69 16' 8 for' Treasu"rer' read' Treasury' 
73 1 15 after the word 'for' insert 'the' 
77 13 6 for 'to' read 'of' ' 
78 first line of the page, dele the word 'by' 
80 L. 2 of the p. after the word 'willingly' insert' aid or' 
80 17 for 'counterfeited' read 'counterfeit' 
R2 1 after the word 'in' insert 'all' 
82 Sec. 7 L. 4 of Sec. after the word 'devised' dele 'or' 

and insert'., , 
83 Sec,7 L. I"t of S. for 'aggravations' read 'aggravation' 
.ll4 10 6 for 'and' read 'or' 
90 lst L. of p. for 'Commissioner' read 'Co=issioners' 
90 L. 20" before the word 'Commissioner' insert 'said' 
97 6 for 'assumsit' read 'assumpsit' 
97 14 for 'cover, read 'covin' 
98 at the end of th~ act for 'January' read' February' 
99 L.17 of p. after the word 'year' dele' ; , 8r insert' , and' 

100 15 at the end of the line insert 'the' 
]05 at the end ofthe Act for '1820' read '1821' 
108 L • .14 of page, for 'nuisances' read 'nuisance' 
108 20 after tbe word 'each' insest :one' 
III 25 after the word 'fail' insert 'of' 
lI3 11 for 'on' read 'or' 
144 last for 'performance' read" ' performing' 
145 Sec. 2 L,9 of Sec. after tlle word 'of' insert 'the' 
147 7 6 before the word 'release' for 'to' 

read' a' 
150 Sec. 6. L.2 of Sec. for 'in' read 'is' 
151 in the title, hefore the word 'Lands' insert 'reserved' 
;I53 1st line of the p. for 'whenever' read ~Ivhere\'er' " 
155. last before the word 'Court' for 'a' read 'anv' 
156 Sec. 4 L. 26 of Sec. for 'notification' read notificatiOlis' 
159 9 8 for 'p:Jtpose' read 'purposes' 
167 14 5 for 'votes' read 'vote' 
193 4 10 dele 'sucb' 
199 17" 1 for ', ... hen' read 'where' 
202 22 6 after the word 'near, dele 'to' 
21)2 23 10 for 'be' read 'he' 
203 24 16 for 'of' read' in' 
203 25 16 for' meeting' read 'meetings' 
205 L. IS of p. before the word 'estate' insert 'other' 
210 2 hefore the word 'tenement' insert 'other' 
215 4 before the word 'gUardians' insert 'guar-

dian or' 
226 Sec. 73 L. 6 of Sec. Ilele 'a' 
229 3 last for 'agreeably' read 'agreeable' 
230 7 19 for 'agreeably' read 'agreeable' 
231 8 6 for 'resided' "read' reside',,, 
242 2. 5 for 'sentence' read 'sentences' 
245 i 3 after the word 'berein' insert 'be-

fore' . 
247 L. 7 of the act, ch. 56, after the word 'otherwise' in-

sert 'interested' 
247 II for 'statement' read 'statements' 
247 Sec. 1 L. 2 of Sec. for 'wbenever' read 'wberever' 
248" 3 1 for 'whenever' read 'wherever'" 
Z'1S 3 11 f~r 'Justice' read >Justice>;' 

Page. ' 
252 L. 3 of p. for' where' read 'wherein' 
257 5 after the word 'have' msert 'his or' 
265 Sec. 39 L. 3 of Sec. for 'when' read 'where' 
271 L. 1 and 3 of p. for 'affect' read 'effect' 
271 Sec. 6 L. 2 of Sec. before tbe word 'execution' 

insert 'the· 
278 19 4 for 'on' read 'in' 
280 1. 2 of p. for 'have' read 'had'" 
281 22 for 'of' read 'on' 
283 13 for 'lies' read 'lays' 
283 last before the word 'defendant' insert 'the' -
284 Sec. 32 L. 2 of Sec. fo~ 'a' read 'any' 
288 5 18 for 'whenever' read 'where"er' 
291, 9 4 for 'as' read 'or' 
292 L. 4. of p. for 'examinations' read 'examination' 
293 Sec. 13 L. 5 of Sec. after the word 'article' in-

sert 'or articles' 
297 7 5 for 'and' read 'or' 
301 L. 8 of p. for 'he' read 'be' , 
309 24 between the words ,the' and 'day' should 

310-
311 
312 
312 

20 
2 
7 
9 

bea '--' 
for 'debt' read 'debtor' 
for 'l1.rith' read 'and of' 
fot" 'summon' reml 'summons' 
between the words 'o'ur' and 'Court' 

.hould be a '--' " 
318 31 for 'wl'it9'-read 'writ a' 
328 Sec. 8 L.. 4 of Sec. for 'grieved' read 'aggrieved' 
353 L. 14 of p. at the end of the line insert 'the' 
361 Sec. 1 L. 18 of Sec. for' cause' read 'case' 
370 3 10 for 'to' read' of' 
371 2 7 dele 'to' 
373 L. 15 oCr: before the word 'require' insert 'to' 
376 Sec. 1 L 10 of Sec. dele 'the' before the word 

'payment' 
378 at the end of the act, for '17' read '20' 
378 in the title, for 'selection' read 'selecting' 
379 Sec. 4 L. 5 of Sec. before the word 'divide' in. 

394 
395 

404 

1 
1 

1 

9 
8 

34 

sert'shall' 
for 'part' read 'parts' \' 
for 'acceptances' read 'accep
tance' 
before the word 'authorized' 
insert 'hereby' 

407 7 4 dele 'the' " 
4141a.t word of the 1st act on the page, for 'therein' 

'read 'thereon' _ 
423 Sec. 3 L. 15 of Sec. after the word 'assignments'-

insert 'thereof, !lnd also of the assignments' 
424 Sec.6. L.13 of S. after the word 'papers' insert 'as' 
425 L. 7 of p. before the word 'action' insert 'an' 
428 22 for 'twelve' read 'twenty' 
431 8 for' fifteen' read 'fifty' 
432 first line of the page sh~uld be put after the third 
432 L. 5 of the p. dele 'entering' 
432 between the 28th and 29th lines of the p. ,insert 

, Every blank writ of attachment, with a sum~ 
mons thereon, fifteen cents' ' 

432 L. 37 1)f p. for' judgment' read 'jurymen' 
435 9 for 'appear' read 'appean;' 
435 10 for 'make' read 'makes' 
435 IS for "'taking' read 'taxing' 
444 See. 1 L. 6 of Sec. before the word 'records' in-

445 
445 

455 

1 
1 

11 

9 
]9 

1 

sert'the' 
for 'within' read 'DC 
after the word 'eEcap e' insert 
, 'sickness' 
!after the word 'of' insel't 'the' 

\ 
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mon,Pleas to recover the penalty or forfeiture of any reo p~, surctics or 
, wllnesses- ; 

cognisance taken or. entered into in criminal prosecutions, Courts may re-
• uh ' .. I " b' ' mit all or part elt er by prlDcIpa or suretIes, or y wItnesses to appear oftlie penalty. 

at either of the aforesaid Cour~s, and give evidence on the 
part ~f the State, when. the forfeiture, breach or .non-per· 
formance of the condition' of such· recognisance shall be 
found by the default or ccinfessionof the party, or by ver· 
dict, of a ~ury, or upon demurrer, the Court before which 
such .action may be brought, mayxender judgment, therein 
for the State according to the circumstances of the case, and 
the situation of the party, and may remit either the whole, 
or any part of the penalty of such recognisance, upon such 
ter~s and 'conditions as to them shalf seem reaSonable and 
just; any law, or usage to the contrary notwithstanding •. 

,,(Approved February 20,1821.] 

---"--()o--. 

CHAPTER LI. 
An Act to regulate the jurisdiction and proceeding3 of the Courts of Probale. 

. SEC. 1. BE it enacted by the Senate andHo~lse of Rep7'esen- C~urt. ofPeo. 

tatives in Lwislat·ure assembled That a Court of Probate bale eslabli,h· '0 , . ed. 
shall be held within the several counties of the State: and 
there shall be 'in ~he manner the Constitution directs, some 
able and learned person in each county in the State, ap- Judge of 'pro· 

• • • . bate-powers 
pomte.d or to,be appolDted Judge, for takmg the probate of andjurisdic-

wills, and granting adrriinistrations on the estates of persons tiOD, 

. deceased, being inhabitants-of, or resident in the same coun
ty at the time of their decease, or having died without the 
State,' and leaving estate of . any kind within the same; for 
appointing guardians to minors and other persons; for ex~ 
aminmg and anowing the a,:counts of executors, administra
tors, or guardians, and for such other matters and things as 
the Courts of· Pro bate within the several counties aforesaid, 
shall by law, have ~ognizance' and jurisdiction of. And the 
said ,Judges or~robate shall have full power and authority 
to make out such process or processes as may be needful 
for the discharge of the trust reposed in them; and allSher
jff's, Deputy Sheriffs, Coroners and Constables, are I;equired 
duly to serve and execute all legal 'Warrants, or other prQ, 
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cess to tlieID directed, by any Judge of Probate. And con
teIDpt of authority in any cause or hearing before any Judge 
of Probate, shall, 'and may be punished in like manner as 
such contempt of authority,in any Circuit Court of Common 
Pleas, mayor can by law:be punished. 

d 
'SEC. 2.- Be itfurther enacted,'That whenever any Judge of 

'When Ju ge 'd . 
is in~erested Probate shall be int~reste as herr or legatee; creditor 'or 
~~~:na:Kn~:: d~btor, or ,vitbin the 'degree of kindred which:by the laws 

btra~ion, .!j'Ct· to of this State, he IDight liy, any· possibility be heir in the es~ 
eln mas an .. 

?ient adjoin- tate' of any person deceased, within the county of such Judge, 
109-Cgunty. s~ch estate sh~ll be seftle'din the Probate Court of the most 

anCient next adjoining county; ,and the will, if any, of such 
deceased person, may ,he there proyed, or adIDinistration 
granted; as the case IDayrequire ; and all other proceedings 
had thereon, in such adjoining county, ' as if such deceased 
person haq belonged to, or died within the same. And 
whenever due application shall 'be made in writing to the 

,Judge of Probate of such adjoini!1g county, for the probate 
of a will, or the granting of letters of ,adIDinistration, in vir
tue of this Act, he shall, after giving due publi~ notice there
'of, proceed thereon and settle' such estate: as fully, and to all 
intents as he might any other estate within his proper juris
diction: Provided always,. That nothing herein contained 
shall take away the right of appeal to the~upreme Court of 
Prohate, as allowed in other cases. 

Register'S SEC. 3. Be it furthe?' enacted, That there shall be in man-
power and du' d' Ir. ner as the Constitution irects, a sUltable person iI:l each coun-

ty appointed,or to be appointed Register of wills,adminis
trations, accounts, decrees, orders, determinations and other 
writings, w4ich shall be made~ granted or decreed upon by 
the Judges of· Probate, in their respective c<;mnties; which 
R'egister shall be sworn to the faithful perforIDance of the 
duties of his office, and have the c~re and custody of all, 
files, papers' and books, 'to the Probate Office helo~ging; 
and in c'aRe' of the death, sickness or necessary absence of the 
Register, it shall and may he lawful for the ~udge of Pro
bate to nOIDiDate and appoint some meet person to officiate 

JudOTe of Pro- . , i: 'd" '1 h d' bat~ may ap- as a Register, to be sworn as aloresal ,untl t estan lllg 
point Register Reo-ister shall be ahle to attend his duty, or until a new one 
pro tempore. I:> . • 

shall be appoi~ted by the Governor and COUllCll. 

/ 
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. ,SEC. 4. Be it further enacted, That no Judge of Probate Judge notto 
. . d' d d be of couo,el, 

shall be allowed or admitted to have a VOIce m ju gmg an e- ~·c, _ . 

termining, nor be permitted to be of counsel, or to act as -an'~ 
attorney either in or out of Court, in any civil action, or other 
process or matter whatsoever, which may depend on, or have 
relation in any way to any sentence or decree,made or pass-
edby him in his office aforesaid. Nor shall he be of coun-
sel or attorney in any civil action for or against any execu-
tor, administrator oi' guardian, as such within the county in. 
which such said Judge shall reside. And no Register of Reg;~te~~otto 

'. ..' _ •• be admmlstra-
Probate shall be appomted an admmIstrator or eommISSlOn- tor, app'"diser, 

er of insolvency, appraiser or divider of, or upon any es- ~l.' nor coun~ 
tate, or in any manner be interested in the fees and emolu-
ments arising therefrom; or be of counsel, or in any way, 
directly or indirectly, act as an attorney in any matters and 
things whatsoever, which are or may be pending in the Court 
of Probate, of which he is Register, or in !iny appeals th~re-
from. '. 

SEC. 5. Be it fiurther enacted, That the Judges of Pr-o- Judges to have 
. staled court 

bate, in the respective counties shall have certain fixed days days. 

for the making and publishing of t~eir orders and decrees; 
and such days shall be made known by public notifications 
th~reof in the several counties; and all orders and decrees 
of Judges of Probate shall be made in writing and duJy re-
'corded.' " ' 

SEC. 6. Be it further enacted, That the Supreme Judicial sur. Judiciul 

Court sha!l ~e t.he. Supreme Court of Pro~ate, and shall have ~;~t:~e be 

appellate JurIsdIctIon of all matters determma ble by the J udg- Court from 

f P b . h' . . d II I P!'Obate. 'es 0 ro ate m t ~Ir respectIve countIes; an a appea s-
from any order or. decree of a Judge of Probate, shall be, 
to the said Supreme Court of Probate accordingly. 
, SEC. 7. Be it fU1·ther enacted,' That after the decease of ~dminist~-

. d .. . f h . , d tIOD to IVllDm any person mtestate, a mIDlstratlOn 0 suc mtestate s goo S gral;ted; 

and estate shall be granted unto his widow or next cif kin 
upwards of twenty-one years of age, or to both, as the Judge 
gf Probate shall think fit, within thirty days; and an inven- invept,ory, ~c. 

I b ' appral<er< 
t91'y shal. e taken of all the real est~te, goods and chat- howappo'int' 

fels, rights and credits of the deceased, within three months, ed. 

by three suitable persons, appointed by the Judge of Pro-
bate,' who shall be -sworn to the. faithful discharge of their 

C)~ 

-;) 



194 COURTS. OF. PROBA'l'-E. 

trust; and when any part of such estate lies without the lim· 
its of the county, in which the Judge of Probate live?, who 
has jurisdiction of the settlement of suc.h estate, he may ap
point three suitable persons, within.the county where such es
tate may be, to take an inventory thereof, who shall be sworn. 
ip. manner as aforesaid. And after the expiration of thirty 
days from the death of any person intestate, in case the wid~ 
ow or next of kin shall refuse or neglect to take out letters 
of administration, being cited before the Judge. of Probate, 
for that purpose, if resident within the county, thesaiil Judge 
of Probate may- commit administration of such ~state to 
some one or more of the principal creditors; and in case 
. of their refusal to such other person' or persons as the said. 

Administra-: Judge shall think fit. And every .administratorshalI, be
tors to ~ve fore entering upon the execution of the trust, give bond to bond: 

!he Judge of Probate, with good and sufficient sureties resi-
dent with'in this State, upon condition among other things, to 
make and return upon oath, a true inventory of the estate 
administered upon, into the Probate office; within three 
months, and to render an account of administration within 
one year from the time of taking administration; which bond 
shall be in form following: 

Know all men by these presents, That WEl within 
Form of bond. • . 

the State of Marne, are holden and stand firmly bound and 
obliged unto " Judge of Probate of wills, and 

. for granting adminjstration within the county of , in 
the full and just sum of to be paid to the said 
and his successors in said office; to the true payment where
of, we do bind ourselves and each of us, . our, and each of 
our heirs, executors and administrators, jointly and several~ 
ly, by these presents. Sealed with our seals. Dated the 

day of ;in the year of oUr Lord one thous-
alld eight hundred and 
The condition of this obligation is such, that if the above 
bounden , administrator of all and singula,r the goods 
and estate of , deceased, do make or cause to be 
made~ a true and perfect inventory of all and singular the 
real estate, goods and chattels, rights and credits of said de
ceased, which have or shall com~ to the .hands, possession 
or knowledge of , the said , or into the hands. 
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.gr possession of any other person or persons for , and 
the same' so made, do exhibit or cause to be exhibited 
Upon oath into theR~gisiry of the Court of Probate of the 
said county of , at or before,the day of 
next ensuing'; and the same goods and chattels, rights and 
credits, and all otlier the goods and chattels, rights and cred
its of the said deceased, at the time of death, which at 
anytime after shall come to the hands and possession of the 
said , or into the hands and possession of any oth
er person or persons for the said , do well and truly 
administer according to, law; and further to make or cause 
to be made, a just and true account of said adminis
tration, upon oath, op. or before the' day of ' which 
will be in the year of our Lord, one thousand eight hun
dred and , and all the rest, residile and remainder 
of the said g09ds and chattels, rights arid credits, which 
shall be found 'remaining upon the said administration ac
coUnt, (the same being first examined and allowed by the 
Judge, for the dme being, of Probate of Wills and for grant
ing admi'nistrations within the county of , aforesaid) 
shall deliver and pay unto such person or persons respec
iively, as the said Judge by his decree or sentence, pursu
ant to law, shalllimi~ and appoint: and if it shall hereafter 
appear, that any last will and testament was made by said 
deceased, and the executor or executors· therein named do 
exhibit the same into the Court of Probate of the said coun
ty'of , making request to have it allowed and approv
ed accordingly; if the said above bounden, being 
thereunto required, db render and deliver the said letter of 
administration (approbation of such testament being first had 
and made) into the said Court; then t~e before written ob
ligation shall be void and of none effect, or else shall abide 
ind remain in full force and virtue. 

Sealed and delivered? 
in presence of us, S ' 

195 

SEC. 8. Be it ju1·ther enacted, That when any person w ho ~dministra
has died or shall die intestate without the State, shall leave ~~i?o~"ilifi 

f d .. . hin h b dm" estate of per-estate 0 any escrlptlOn WIt t e same to e a mister- s~ns dying out' 

ed, any person interested in such estate shall be entitled to and le~vi~L 
estate W1L..L.&..4t" 

letters of administration thereon in like manner as if such in- the State, 
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test~te had died wi~hiD. the State; alld the Judge of Probate 
of any county, wherein such estate shall be found, shall have 
power to grant such letters of administration accordingly, 
which shall extend to all the estate of such intestate within 
the State, and the same estate shall be settled in the county 
where such letters of administration shall have been first 
granted; ~nd after such letters shall have been granted and 
notice thereof given by the administrator in like manner as 
in ,other cases, any new letters of administration on the same 
,estate shall be void. i . .-:r' 

Junge to-ex- SEC. 9. Be it further enacted, That in all- cases wherein 
~~:~: :udp~~ by law bonds are required to be given to any Judge of Pro,
bate bonds. bate, or to be filed in the Probate office, it shall be the duty 

,of the said Judge first to examine and approve of such 
, .bonds, and upon their being so approved, but not otherwise, 

the said Judge ,shall order the same to be filed or recorded 
in the Probate office. 

Administra- ,SEC. 10. Be itfil1·ther enacted, That every administrator 
tor.:; to account . 
for per30nal shall be held to account wIth the Judge of Probate, for the 
estate as ap- 1 t t f' th d d h h 11 b . praised, unless persona es a e 0 e ecease, as t e same s a e apprals-
,ofld

J 
dby order ed, unlei;is the said Judge shall think it will be more for the 

a u ge. ' , 
benefit of the parties interested, otherwise to dispose of the 
same, in which case the said Judge shall order the same or 
any part thereof, to be sold at public auction, or at private 
sale in suclj manner as he shall determine will best serve 
the interest of all parties interested; and the administrator 
shall account for sl.1ch estate as the same shall have been 

If Eold, to be sold:' Pnrvided always, That such sale shall be ordered 
witbin tbree ,within the term of three months from, the return of the in
montbs from 
return of in- ventory, and not afterwards, unless the said Judge of Pro-
ventory. bate, shall' for special reas<:ms, think proper tq allow ,a f~-

ther term not exceeding six months. 
. SEC.-ll. Be it fii1·ther enacted, That whenever any ex

:'~Isi~o J'r:- ecutor or executors of the last' will of any person deceased, 
;~~~~hl~ty knowing of their being so named and appoip.ted, shall neg
days after de- lect to cause such will to. qe filed within thirty days next 
cease of testa- af h d h f h . h P b ffi f h tor;' ter t e eat 0., t e testator ill t e ro ate oce Q t e 

county where he last dwelt, and pr~ved and recorded within 
such time as the Judge of Probate shall limit and appoint; 
or present the s-aid :will, and in writing declare his, her, or 
theh- refusal, every executor so neglecting his or her trust 
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and duty in that behalf (without JOust excuse niade . and' ac- Fonejtu;e for 
.' executor 5 De-

cepted by the Judge of Probate for. such delay) shall forfeit giect; 

a sum not exceeding sixteen .dollars a month, from and after 
the time lirriited as aforesaid,. until he; she or' they shall 
cause said will i~ be filed and probate thereof to be made, . 
or present the same as afore'said ;'. and such forfeiture shall and how ro· 

he had and recovered by any party interested in the estate covered. 

devised by such will, and by no other person; by action of 
debt in the Circuit Court of Common Pleas, holden within 
and for' the county where such will opght by law to he prov-
ed; and in case of such forfeiture b~ing incurred as afore-
said, judgment may be rendered by, the Court for any sum 
not exceeding sixteen dollars a month as 'aforesaid, for and 
during the time of delay above mentioned; and upon any 
such refusal of the executor or executors, the Judge of Pro- ~~~tOa':!m. 
bate shall' commit administration of the estate of the deceas- c. t. a

f
· in 

case 0 execu-
ed, with the will 'annexed, unto the.widow or next of kin to tor's refusal, 

the deceased, o~. one or more of the' devisees, or in' case of ~c.. , . 

their refusal, to one or more of the principal cre9itors, as he 
/ shall think fit. . . . 

SEC. 12." Be it j~rt!~er enacted, That ~hen a: will shall be Judge may 

offered for probate to any Judge of Probate In this State, grant dedimus 
o 0 h . h' . to take deposi. 

and the WItnesses lIve out of teState, or more t an thIrty tions of wit-

miles distant, or by reason of age or in,dispositionof body ::,e~s::t:~n wills 

are unable to appear and give evidence in court,the deposi- case •. 

tion of such witness ill writing taken before' any person or 
persons 'duly authorized by dediffius po'testatem by.such 
Judge of Probate, shall have the same force' and effect as 
though the witr:tess was present~ and testified 'in open Court. : . . . 

SEC. 13. Beitfu~ther enacted,' That where it shall Clearly Judge may ap' 
th J ' d f P b 0 h b' h . f h" prove .or will appear to e u ge 0 ro ale elt er y t e consento ' etl'S in.cert~in cas· 

at law in writing, or' by other satisfactory' evidence, that es, on tresti" 
, . many 0 .one 

there is no objection to the Probate of any Will, it shall. be or more wit-

lawful for the said Judge, 'at his discretion, to decree .pro- nesses. . 

bate thereof, upon the testimony of one or more of the three 
subscribulg witnessesrequired by law, as the said Judge shall 
think proper, whether: such witnesses are within the process 
Elf the said Judge or otherwise. 

SEC. 14.' Be it fitrther enacted, That when the executor Copy o! wills 

h Od 0 • '11 h h ' b d proved In for-pr any ot er person lDtereste m a WI t at as een prove 
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aignCb'ourl!fiI'd and allowed in a Court of Probate in any of the United 
may e e t 

~c. in Probate States, or in a Court of Probate in any other State or Ring-
Court of conn- . • 
ty wbere es- dom, pursuant. to the laws of such State or Rmgdom, shall 
!h~~:d~vfs:d. produce a copy of such will, with a copy of the probate 

thereof, under the seal of the Court where the same will has 
been proved and allowed, unto any Judge of Probate in any 
county in this State, where the testator had estate, real or 
'personal, whereon the same will may operate, and shall, in . 
writing desire the same may be filed and recorded in the 
Probate Office in the same county, pursuant to this statute, 
the said Judge shall.assign a time and place for taking the 

Notice te be same into consideration, and shall cause notice thereof to be 
given. . made in some public newspaper three weeks successively, 

thirty days at the least before the time assigned, to the end 
that any person may appear· and shew cause against the 
filing and recording the same; and if at the time assigned 
no sufficient objection is made, the said Judge mayca,use the 

_-\ppeal allow- same copy to be filed in the Probate Office, and direct the '. 
ed. same to be there recorded: saving always an appeal·to ... 

any person aggrieved, to the Supreme Court of Probate. 
Proviso as to .!lnd p"ovided furthe,', That nothing iIi this Act shall be con
~!:~"'~~: of strued to make. valid any will, or codicil that. is not attested 

and subscribed in the manner the laws of this State direct~ 
nor to give operation and effect to the will of an alien differ
ent from that which such will would have had before the 
passing of this Act. . 

Executor to SEC. 15. Be it further enacted, That every executor 
gi.ve b~mds to named in a will hereafter to be proved, and taking upon him. 
return mvento- . 
ry, ~c. . self that trust, shall gIve bond. to the Judge of Probate with 

sufficient sureties, resident in this State, to return upon oath 
a true and perfect inventory of the testator's estate into the 
Probate office within three months, and to render an account 

. of his proceedings thereon, in the same manner administra
tors are by law obliged to do, unless such executor or exe-. 
cutors are residuary legatees; in which case bond may be 

(Jrtopay?ebts given 'by him or them to pay the debts and legacies of the 
and legacles..· . 

testator; and_in case such executor or executors shall rie-
glect or refuse, for the· space of twenty days, to give bond 

Proceedings in as aforesaid; the Judge of Probate' may commit administra-
case of neglect. . . . . 
of executor- tlOn of the estate of such testator, WIth the wIll annexed, tn 
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some other person, in like manner as he may grant the same 
when the executor refuses the trust; and when the executor 

. , and when he 
is under the age of twenty one years at the tJ.me of the pro- is a minor, 

bate of the will, administration may be granted with the will 
annexed during the minority of such executor. And where d I . an lV len 

there are divers persons named executors, in any wiUhereaf- there are di- . 
. .. Verii es:ecutors, 

tel' to be proved, none shall act as such, but those who gIve ~c, 
bond as aforesaid. 

SEC. 16. Be it fU1·ther enacted, That when any person \vhCi Executor 'liv

shall hereafter be appoin'ted executor of any will, shall, at !h~ ~:!!,:,u~o 
the time of the probate of the same,live·irithout this State give bond in 

. • ' county where 
he shall before letters testamentary are Issued to hIm, enter .testator lived, 

into bonds to the Judge of Probate for the county in which ~'c, . 

the testator lived, with sufficient sureties, being inhabitants 
of the said State, for his "faithful performance of the trust 
reposed in him: and if such· executor shall refuse to enter 
into such bonds, administration shall be granted with the 
will annexed, in the same manner as if such executor de-

. elined the trust. 
SEC. r7. Be it .!J.t;ther enacted; That when the copy of Effect of fi~g 
," .' and recording 

.. any WIll which has been proved and allowed ill any Probate copies of wills' 

C . : f h U . d S . J." S - proved out of ourt ill any 0 t e mte tates or ill any lorelgn tate or State. 

kingdom, shall be directed to be filed and recorded in any 
Probate Court in this State pursuant to this Act, the filing 
and recording thereof shall be of the same force' and ef-
fect as the . filing and recording of an original will proved 
and allowed in the same Court of Probate; and the said 
Judge may thereupon proceed to take bond of the executor; 
or grant administration of the said testator's estate, lying in 
this State, with the' will annexed, and settle' the said estate 
in the same way ana manner as by law he mayor can the 
estates of testators, whose wills have been duly proved be-
fore him. 

SEC. 18. Be itfu1'ther enacterl, That whenever an execu- What not~ce . 

elm, . h 11 b . d h . f . must be gweu' tor or a illistrator s a e appoillte to t e estate 0 any by c,;ecutors 

Person deceased and shall take upon himself that trust by and admini.: , , ' , trators of their 
giving bond faithfully to discharge the duties thereof, as the appointment. 

law directs, he shall make lmown the same within three. 
months, by causing notice thereof to be posted up in some 
public place in the town '01' plantation where the deceased 
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was resident, and had his home atthe time of his death; amI 
shall also give sUc:;h further. notice thereof as the Judge of 
Probate shall in writing direct. And if the deceased was' 
neither an inhabitant nor resident within this' State at the 
time of his death, the executor or administr~torshall give 
such notice of his undertaking that trust, as the Judge of 
Probate that issued the letter of admip.istration, or approved 
the~vill, shall in writing direct : and affidavit of the exec
utor or administrator made and filed in the same Probate 

Mode of per- Office, within seven months after undertalpng that trust, ac- , 
~:~~:t~f 5~~h companied with an original notification (or a copy thereof) 
notice, of hi~ undertaking that trust, and recorded in the Probate 

Office, shalT pe admitted as evidence of the time, place and 
manner notice was given. 

Exe~u,tor5 and SEC. 19. Be it further enacted, That when any executor 
admIDI5!ra- , 1 'II d dm' , 
tor;, living out of any ast WI an testament, or a Illlstra,tor of an estate, 
~!!~~~g 0':u_ shall reside without this St~te at the 'time of taking upon h~ 
ler appoin~- that trust, or shall afterwards remove out of this State and 
meDt, and;ne- . .-
giecting to shall neglect or refuse, after due nonce from the Judge of 
render account P b d h' d ak 1 h 1'0 ate to ren er IS account an mea sett ement of suc 

estate with the creditors, legatees or heirs, or their legal 
represeritatives ; or when any 'executor or administrator shall 

, become insane, or otherwise incapable of, or, evidently uil-
or becommg 'bl d' h h d" h" h J d in:ane or jun- sUlta e to ISC arge t e tnlst repose. Ill, lffi, t e u ges 

, 5
b
Ultable, mday of Probate in their respective counties within this State, are 
e remove., . 

authorized and empowered to remove from office such ex-
ecutor or administrator and grant letters of adminisLra
tion, with the will annexed (or otherwise as the case 
may require) to such person as to the said 'Judge ~han 
seem meet. , And the administrator thus appointed shall 
have the saine power and authority to adm-tnister the es
tate of'tlie deceased, not administered by such former ex
ecutor or administrator, a~d be subjected to the same duties " ' as if the executor or administrator were dead. And when 

1!'eme sole ap- £ '1' h II " "1 ' h ' , b' 
pointed co-ex' a erne so e s a Jomt y WIt one or more persons, e ap-
elcutobl" sball pointed executrix, or administratrix, and after such appoint-
ose er au- . 
thority?y in- ment shall during the life of the other co-executor or co-ad-
termarrtage, ministrator marry, such marriage shall not make the baron 

~ executor or administrator in her right; but shall operate 
as an extinguishment 'or determination of such woman's pow-
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"eiiana authority. And.th.e other executor or executors, ad- One or more 
. . . . ' d cli' . h' . h- executors, ~c. 

~ mmIstrator .or adminlStrators,may procee to ... s~ .. arge t. e ~ay Ile reo 

, trust reposed in thein in t4.esame way and manr~er as if sllch ~~~ed in C~E~ 
,woman were dead. And the exec.utor of an execp.tor, sJ.!qll . 
'not inconsequence thereof, become an executQr of the ,firs~ 
',testator; but in every such case, administration may be grant-
ed upon the goods and estate of the first testator, unailrr!i!1-
'istered, with the ,vill annexed, to such· person or pers9Ils as 
the Judge of Probatemay'think fit.' And where there ;is 

, mQre than .one .executor .01' administrator, and any or eitl:t.:; 
I erof them shall be removed from office by the ·Judge of 
'Probate for any of thecauses mentioned in this s.ection, tl;te 
'.ether executor or :executors, administrator or !ldmiIl~tra

tors, may proceed to discharge the trust reposed in him.or 
them, in the same manner, as if said executor or executors, 

. admInistrator or administrators so removed were dead; aJ)d 
'may ,bring actio'ns of account against them, and recover by 
any proper legal process such effects, and· assets as remain' 
in their' hands unadministered at the time of.their removal. 

SEC. 20. Be it further enacted, That no administration ,of No adminis • 

. the goods or estate of any deceased person, not administer- tration to. b.e 
'. . ' . • • granted one,. 

ed upon by a fqrmer executor, or admlnIstrator, shall be tate of Ie 55 val, 
granted until it shall evidently appear to the Judge of PrO' ue thBJl $20, 

bate, by the oath of t4e party applying or other.wise, that 
there is personal estate of such. deceased person. t9. the 
amount of twenty dollars or' upwa~ds, or debts. of the like 

'oS .greater value due from ·such deceased person unpaid, nor 
shall administration 'be originally granted upon the estate 
of any deceased persQnafter theexpj!.:ation of twenty yeaI7s 
.from··the death of such person. 
. SEC. 21. Be itfurthe1' .enaCted,·That when an executor or , 

dm" . h II h'b' I" . . . hi D"puted a mlstrator sa· ex I It a c amI m wrItmg, agamst s claims of exec. 

testator or intestate, .to the Judge of I"robate, haVing' coo'- ?to.r oraduili,.~ 
. .. -0 lstrator may 

:pizance thereof for ullowance,and the same shall be clis- be referred b." 

d b . d d I' h II fore Judo-e •. pute y any person mtereste a verse y III tea owance " 
-. thereof, it shall be lawful for the said executor or .adminis-

trator, and'the legatees or heirs whose interest will be affect~ 
- ed by the·issue thereof, to submit the determination of such 
-clai~ to referees who may be mutually agreed upon by the 
parties interested; and the Judge of Probate, befor~ .w.lwm 
. 26 
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, 'slich submissiori is made, mayre'ceive, approve and allow 
~~b:i8:~~in~ the report of such referees, made in 'writing pursuant to the 

'~~c: ' e,. submission, and decree accordingly: Provided, The submis
sion be made in writing; and sighed by all the parties inter

. ested therein, or their agents duly authorized thereunto, and 
,vhen any of the parties are minors,' by his or their guardi-

, ans duly appointed; , , 
income afro- SEC; 22. Be it jLl'rlher enacted, That when a dispute shan 

\ al e,tate to be : , ' "h ' d ' ' , f 
appraised' by al'lse respectmg t e occupatIOn, use an lIllprovement 0 

, ~~ir::~t~;ap~ real' estate in' the hands 'ofthee:e~uto~ or administrator, 
Judge, and the quantum he ought to credIt In' hIS account therefor, 

it shail and may be lawful for the Judge of Probate to ap
, point three'disinterested persons living near. to the estate, to 
, ascertain the true value thereof; and the report of them,'Qf 

Administrator, the maJ'or· part of them made thereupon in, writing ·after 
or executor to t' ,., 
ncca';!nt for hearing the parties and accepted,by the Judge, shall be the 
suchmcame '.J":'" , h'llb 'h d 'h' a. appraised, ' suin the' executor or aUllllDistrator s a e c arge WIt, In 

,his accoui1t, and no more. 
Judge. may SEC. 23 • .Reit fio'lher enacted, That the several Judges of 
~~t'::,~~lllr~ d- Probate be; and hereby are empowered to .conyene before 
persons e~l- them any pel1son that has been or may hereafter be entrust-
trusted WIth . 'd ' " . 

',e<tate by exec: ('!d by any executor or a UUnIstrator WIth any part of the 
utars or ad·: 'f h " h' h 11 fu ministrdtal's to" estate 0 .t e testator or Intestate, w 0 s a, re se upon a 
disthclase on ;' citation issnedby the, Judge of Probate for that purpose, to 
oa , lIrc. 

"appear before him, and render a ,full account, upon oath of 
any money, goods or chattels, and of any bonds, accounts 

,or other papers belonging to the estate of the testator ,or in
, testate, whichbe shall have, faken into his hands or cus~9-

dy, and of his proceeding for and'in behalf of such execu
tor or administrato~ in his capacity as such. And if such 

'person sha 11 refuse .to render account· as aforesaid, such 
Judge may proceed against him in the way and manner 
herein directed for persons suspected of concealI)1ent" who 

"J ~' refuse to answer interrogatories upon oath. 
uuO"'eg may .. 

caU"befare' ,SEC. 24.' Be it fi~rthercnacted, That each Judge of Probate 
them, lIrc, per- " 'hi h' 'b d h b' h' d d EanS8uspected wIt n IS county, e, an ere y IS aut orIZe . an em-
of canbcealin

1
: g powered to 'call before him and to examine upon oath, any 

01' em eZZ.lDg , 

estate of' per- person suspected by any executor or administrator, heir, 
6006 deceased, d'" 1 ' 1 ' h' 1 [,',1 'h 'cre Itor, . egatee or otler person avmg aw w rIg t or 

, claim to the ~state of any person deceased, of having C9n~ 
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'Ceal~d, embezzled; or conveyed away any of the money, 
goods, or' chattels left·. by' the testator Or' int,estate, for the 
discovery of the same. And if' tbe, person suspected. as Judges mDY 

aforesaid shaUrefu"e to be ,examined or to. ans\ver inter- puni:h pel'so!" . ' ~ "., .' refuslfi!\, to d,s-
:i'ogatories, upon oath respecting the estate which he or :she.c1ose..'tIJ:c, by 

b 1·· . b l' . commlttmg, may e suspected of concea mg, em ezz mg or conveymg, . 
away, it sball and may be lawful for, ap'd the said Judge is '.' 
hereby empowered to commit.such persoll, so.refusing to be . 
examined or' answer interrogatories upon .oath' as. aforesaid, 
unto the common gaol of the county, there to remain until h~ 
or5he shall consent to he examined-and answerinterroga-

." - l..-

tories upon oath as aforesaid, or he released by the consent 
of the person suspectillg hiin or hei:, or by order of theSu~ . 
preme Judicial Court. . 

SEc;'25. Be it filrthcr enacted, That when the estate of !~~:;:~n~e ':Ii:. 
any person deceased sball be insolvent or instifficient to pay tribuled pro 

.' . . . rata among all 
all j\lSt debts,whlch tbe deceased. owed, the same shall be the creditors; 
d ' 'b d d 11 h d" , " exceplin" that . Istrl ute to an among ate cre Itors m proportIOn to taxes, ~~, are 
the sums toibem respectively due and owing, saving. that ~~I~e paid in 

'debts due for taxes, and debts due to the State, and for the 
lastsicl~ess and necessary fun eral expenses. of the deceas-
ed, are to be first paid. And the executor or administrator 
appointed to any such insolvent estate. before pay~eit t~, 
any. be made, (except as· aforesaid) shall represent the con-

. dition and circumstances thereof unto the Judge of Probate. 
And the said Judge shall nominate and appoint two or more Commi53i~~. 

- • • • I • • • ers to receIVe 
fit persons to be commISSIoners, WIth full power to receIve and examine 

d ' 11 l' . f h . 1 d' d" 'h" c1aim< to be an .examme a calms 0 t e severa cre Itors;, an, SUC. apf.loi~'ted;-

commissioners shall .cause the. times and places.of the4 ~~~IV~tb~:ke 
meeting to attend the creditors for receiving an~ examining ~me of meet· 
their· claims, to be made known by cal!sing an adyertise_lI~g,~c, 
ment thereof to .be printed in such public newspaper or :pa- . 
pers, or by.such other notice. as the Judgeof Jili'obate !';hall 
direct; a'ud six months and such .further time not exceeding 
eighteen months in the whole, shall be allowed by the said !~~%s6:~ ~: 
Judge to the creditors to bring. in and prove theif claims S' allOd~tcd tO

b .. ..~ erE" 1 ors, ~,. 

at tb,e end ohvhich limited time, .such commissioners shall the Ju~ge, for 
, 1" procunng 

make their report, and present upon oath a 1st of all the their claim •. 
claims that shall have been laid before them, with the sum 
they shall allow on each claim unto the said Judge; and the 
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tiCpmpen.~tion J uCigeshall order them meet recompense oilt cif:the deceas. 
or COmmlS- ' < 

sioners. ed's' estate for their': care and. labour in exninining' the 
. daiins ; and the debts due for taxes, and debts due to the 

Sta1e, debts incurred for the :last sickness of the deceased, 
',' . and' necessary funeraleipenses as afore provided, being 

.... I ,fir~t dedUcted, shall oider the re, sidue and remainder of the 
1!.state real and ' . 
personal to be estate both real and personal (the real estate being sold ac-

, ::~~~u~r:dit_ cording to law) to be paid and distributed to and ,among the 
°drs,;:aUowo creditors who shall have made out their claims with the 
e,~~ " 

comiriissioners as aforesaid, in proportion to the s1IDis unto 
them resp'" ectively due and owing', saving unto the widow Saving wid .. . 

ow's dowel'. her right of dower in the real estate of the deceased, which 
Reversion may dciwer '(unless the reversion shall be sold by the executor or 
be sold. , admInistrator, and dlstributed with the ,other estate which 

the Judge may order if he see fit, upon application therefor 
at the expiration of her term shall also be distributed among 

Creditor the creditors ~oi;esaid in like proportion: Pr07Jided, "That 
'Whose claim is, notwithstanding' the report of any commispioners, any cred, 
not allowed bv • 'h' I"" h "II' . d 
commissione;s ltor w ose c alID -IS W 0 y, or In. part reJecte , may have 
de~~rn!:~~d ~~ the 'samedetermined at the" Gommon law, in case he shall 
Common law. 'give notice thereof in writ~g at the Pro bate office Within 

twenty days after such report shall be made, and bring and" 
Moc]d,e o~ pro, prosecute his action as soon as may be, and in case the ex-
Cce 109 In .," . . 
such cases. 'ecutoror administrator shall be dissatisfied with any .cred~ 

ltor's -claim aliowed by the commissioners,and shall give 
nOtice thereof at the Probate office, imd also to the creditor; 
within twenty days as aforesaid, such claim shall by the 
Judge of Probate be struck out of the commissioners report, 
unless such creditor shall commence and prosecute at the 
.~ommon law his claim as aforesaid as speedily as the .same 
canb~ dode; or unless "the creditor and the executor or " ad
'inmis"trator .shall agree before the Judge to sqbmit the same 
to ref'ei'ees ;in whioh case the determinationofthe referees 

or snch c.laims sh~ll be final· and wbena clainIshall 'be disputed in tbe 
niay be deter- ", '"", ' ' .. , • 
ihin.eo by ref- '~ourse "Of the common 1aw as, afQ:r~sald, executIOn shall not 
erees. }~sue as in coimnon eases, but tb~ judgment of the Court re-

°spe-cting the samesbail be tbe amount qf the claim, and add ... 
. 'ed to, ,or deduCted from. {he commissioners' report, as llle' 

No ,attions case 'may re'quire. And no action brought against any 'eX., 
~o-amst exec,,: . ., ' , , 
~1tor or adnlim- ~gutcir or administrato:qrfter the estate spall p.\! !'epr¢sentet! 
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Insol;ent· shall be sustained, except, fo1'. debts due to. the istrator of es
d
-.. , . ' , tate rendere 

State' debts due fo1' taxes,: for, tire. deceased's last sickness insol~eot to be 
• .~ .'- - "~. jo • sustamed, un-
and funeral cha'rges, unless the executor or adIDJlllstrator less, ~c, 
baving objection to the claim upon which 'such action shall 
be' brought, shall consent to have the same settled by course" 
of la'Y, in which case the judgment of "the Court shall deter .. 
mine the said claim, and it s~all be reported by the commis-
sioners, or be added to the. list of claims' by the Judge of 
Probate. And all. actions brought against any executor ot, Actions 

, , b r h ' d' I brought before admmlstrator· elore t e·estate· IS, represente mso vent,' estate is reod· 
shall be continu~d' u~til it shall appear whether the said :~e~!,,~~~~~: 
estate:is insolvent or not; and if found'. insolvent, the pro- oed, ~c, 
cess shall be conducted as above provided. . And if any Creditors not 
~reditor shall not make out his ·claim. with the commissioners ma~ing ?ut . ,. . . , h their claun., 
within the time of theIr cOlinlllssIOn, or at t e COUlIij.on law, ~c, as befor~ 

r r ' h his A 'd h h II provided to or belore relerees, III t e manner t .. ct prov} es, e s a be barred, un. 

be forever, barred of his debt, unless such ,creditor shall.!e •• , ~c, 
find some estate of the deceased not inventoried or account-
ed for by the e~ecutor or '~dministrator before distribution, 
or upless it shall appear that such estate is not insolvent • 

. SEC • . 26. Be it Furthe?' enacted, That the commissioners Commi.sio~. 
- - J I • ers to examme 

who shall be appointed by any Judge of Probate, to r~ceive creditors un-
d ' hI' f h d' h f der oath, as tn an ,examme t ec alms 0 t e cre HoI'S tot e estate 0 any tbeirclaim., 

per~on. deceased, when represented insolvent, shall be and 
are hereby authorized and empowered to examine, by the 
'oath or affirma'tion of the creditor, the truth orany claims 
presented; and the said commissioners, when they aresit~ 
ting by virtue of· such commission, and when it s,hall be ad~ 
Judged expedient by a majority of them, may require of 
such creditor an oath or affirmation, as follows: 

You do swear (or affirm as the. case m~y be) that you will Forni of oath. 
make true answers to the questIOns whIch shall be asked 
you by the cominission~rs relative to your cla~ against the 
estateof--' . -. -.-' (naming the deceased insolvent debtor) 
now under consideration. . So help you God, (or thi.s you 
c10 under the patus and penalties of perjury as the case may 
be.) J\nd thereupon such commissisoners may inquire of 
the truth of any writing, demand, .01' the' charges ill any ac-
~C;lUnts exhibited a,s a claim against such insolvent est~te, and 
whether the salQ~ and every part of such claim remains due 

\ 
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arid tlnpaii:l, and may putsuch oth~r quesudris -reiative tlielie~ 
tb, a:s shall be material and tend to discover the trut,h ofsucli 
claim. 

Violation of SEC. 27. Be it further enacted, 'That any person ivho 
suchoathtobe shall take such oath or affirmation, havih& been admiu· 
deemed perju- • d - r -'d d h 11 h " ?lfi 11 d ry. Istere as aloresal ,an sat ereupon WI u y an 'cor· 

ruptlymake -any false answer or answers to any question 
-or questions material-for the determination of the truth of the 
claim; in proof Of which such oath or affirniation shall have 
been taken, and shall be thereof duly convicted, shall be ad· 
judged guilty ott~e crime of perjury, and sh~ll be liableto 
the pains and penalties which are or, shall be by law inflict-

, ed for th~ punishment of sU(::h crime. ' 
1Vhen e"e~u- SEC. 28. Be'ilfurlhel" enad~d, Tharwhenever any execu-
tor or admm- f h I '-11 d' " ' h' f (rator neg- tor 0 t east WI , or a mIlllstrator upon t -e estate 0 any 
!l~~st~c~~t':"t person deceased, shall neglect to exhibit and settle his ac
fOl' sL,inonths 'cou~t of administration with the Judge of Probate where the 
after final re- , 
p~rt_ of com- estate has been represented insolvent, and comrrii~sioners 

- ~~J:~::rs~ay have reported to the Judge a list of-claims, within six months 
~~';"ort:;o!~~_ after such report shall be made fo the Judge, or with~ such 
':.~t~r or ad- further time as the Judge oCProbate shall think- proper to 
IDlDlstrator: allow therefor, under his hand and sea:I, a!1y creditor to such 

estate may commenCe and prosecute any action; -or may' 
proseCute any action then d~pending,for his demand agaillst 

and court such executor or administrator; ana the Court before whom 
~hdall give

t 
d such action may be 'depending, shall proceed to hear a,nd 

JU gmen an. '. _ ' 
execution. determine the same and give judgment therein, and award 

execution -thereon, in the same manner as if such estate had 
IT such exeCn- not been represented insolvent. - And upon the retUrn of 
titu'on bde re- such execution, duly made, that the executor or administra-

me unsat.. . < 

"fled,4-c. tor tefused or neglected -upon due request, to satisfy the "-
sam~, such refus~l ot neglect shall be deemed waste; and 

scl~e facias to upon" scire faci~s brought, judgment shall be rendered in-fa-, 
be Issued to f h d' - h" d' 'b ' . h d recover' your 0 sue, ere Itor, to recover IS e tWIt, costs, an 
:!ra~~t":~~~: execution shall be awarded against the proper goods or es-
istrator fur tate of such executor or, administrator, and for, want- thereof, 
was,te. . 

If real estate 
of deceased 
be taken on 
5-ilch execu~ 

against his body. And ifin consequence of such refusal or 
neglect, the real estate of t:he deceased shall be leyied upon 
and taken to satisfy such execution, it shall in Iikej manq 



COURTS OF. PROBATE. 207 

ner be deemed .waste in the executor or administrator upo~ ~~~ ~eshd~m. 
such estate. ed wastc. 

S~c. 29; Be .. it jurtizerenacted, That when any executor If executor, 

or administrator shall neglect or uDr!,!asonably delay to raise ~c;.,?:!:C; 
-money: out of the testator'~ or; intestate's estate, orsha11 ne- ;~-1tt!Oso 
glect .to pay-what he has ill hiS hands, and by such neglect th~t deceas-

d 1 -h II b' h .,' , b ed s estate be 'or _ e ays a su ~ect t _ e testator s or mtestates s estatgJo e taken on ex-

,taken ill execution, thesame shall be deemed wa6teandun~ =h~~i~~d~~m. 
-faithful administration in such I executor or adIDinistrator. ed waste. 

SEC., 30. -Be itfU1·ther enacted, That whenever it shall ap- Executor or' 

pear to, any Judge of P~obate; that any q~btor to any es- ~~;~~:as. 
tate; withinhis jurisdiction, is unable to payaH bis just debts, ed cr!,~itor, 

_ • '. ., • may JOlla WIth 
, and that It Isteasonable that hIS credItors should dlscparge other credit-

1· fr 11 d' d h . ,. f h' !:' Ors in com-" llmom a .• _ ,el:I!an s, llpon teIT recelvmg ropl lID a laIr pOlmding' with 

and :equitabledividend of all, his estate, itshall be lawfulfor ~:~t~'o~~es 
"the executor or administrator of:apy deceased creditor, by -by consent 

h d b ' f I J d' ." h h of Jlld~e. t e consent an appro anon 0, suc 1 u ge; to Jom WIt t _ ose " 
creditors who ~ay agree in such discbarge, and to sign the 
same ,upon such executor 01'. adminisu:ator's receiving a just , 
portion of said debtor's property to which the said deceased 
creqitor 'would have been entitled~ , _I ' 

'sic; 31. Be it jurlhe1'ellacted,That whenever inthe ~ct- ~~~fee :~r es. 

tlement of the -estate- of any person deceased, there shall'be- tate in one ,or 

- I b d' 'd d h' h h -' d' more countIes , ,any rea estate to e IVI e among IS or er elrS or eVI- 'to be divided 

sees, the Judge of Probate having jurisdiction of the set- ~~~~!e~~irso" 
,tlement" ofsucll estate, shall by warrant directed to a eom-
mittee of three discreet and disinterested freebolders, who 
shall be. unc;ler oath, cause such real estate situated in one or 
more counties in the State,tobe divided among the beirs or 
.devisees of the person dec~ased, pursuant to his or her will 
Ilr to the laws regulating the descent and distrjbution of ill-
testate estates,as the case may be; anel where such real es- Mode of I'D' 

tate -cannot be diyide~among an ~4e heirs Of devise~s, or ceeding w£ere 

h ' I 1 . . " " , estate cannot 
-t eIT ega_, representatives; WIthout grcat prejUdICe to, or be divided -

spoiling th~ whole, the said -Judge may assigr1 the whole to h~~~g ':::h!~ 
one, or to so many of the heirs or devisees as the sallIe will injury, ~c. ' 

c,onveniently accommodate, always having dlleregard to the ' 
terms of any devise thereIQ.ay b,e in the case, and a-lso pre-
ferring males tofemales,alld among the children of the de
ceased, elder to young;er sons; and if any h~ir ~r heirs~ dc_ 
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''Visee or devisees to' whom any real estate sh~lrbe,so-assigri~ 
ed, shall not accept the same and make, or secure payment5 
-to ibe made, as 'the said Jurlge:of Probate'sball dir'ect,-then, 
-and in such case the same may be soassigried. t(H:lne,Or 
'more of the other heirs or devisees sFccessively ; 'in e,,~er'y 
-ease the heir or'heir5,devisee or devisees to whom the same 
estate shall be' assigned as ' aforesaid, paying to the other 

:heirs or devisees, their heirs or assigns; their proportionable 
shares of the,true value thereof on anappI:aisement to'be 
made by such committee, or giving such ~uificient security 
,to pay the same, and :msuch convenient time or times asthe 
saId Judge of Probate shall dUiect, with laWful intetest until 

. paid. And no conveyance made by any heir ordevisee, of 
l"lo convey- . . . . h' 1 d .' ,ance by heirs -his Or her ·mterest or estate 'm t e an s of any testator or· 
~~e~::Ee~v~~ intestate, shall take from such Judge of Probate his jurisdic
ion under· au- tion and authority to divide and assign the real estate of 
thorityof . d . h' h'h' d' Judge. any·testator an mtestate among IS or er .ell's or eVls·ees. 

-in manner aforesaid.' 
'Wh d SEC. 32. Be itfi'1i:rther enacted, That when the Judge of en ower .\ 
is to beas:i~- Probate shall:issuesuch warrant for the purposes aforesaid, 
ed, or partitton . Ii h' f d . . h ' ordered, and 01'. or t e assIgnment 0 ower'm any sue real estate, and 
:uchestateliessuch,reai estate shall lie in commonan-clundivided with that 
~ln common, 
Judge to order of any other person or persons, .the said Judge shall, direct 

,the deceased's . . 
_estate to be ·the commIttee named m such warrant, first to sever anddi-
'~~~~~tet;, -vide the estate of the deceased from that of such other per
~c;: ~~~ng ~o.- son or persons, the said committee first giving tiillely notice 

to all parties interestecl:in,said estate~,.thaHhey may be pres
:erit:if tlieyseefit at the makingbfahf suchdivis~ons. : 

S ch d' , ..SEC. 33. Be itfittrther enactea,That,silch~ division of an}' 
U IV1Slon . . < _ 

recorde?, ~c. ,such real estate,-Plade as aforesaid, ana;acceptedby' the 
to be bmdmg"said Judge of Probate, ailarecotded,in the'Probate office of 

,the same coUnty sh1).U be'blriding on -allpersonsintei'ested : 
Provi;itm°n fotr ,Pravided nevertheiess,-That when . any' ·niindr or any p' erson 

'appom en _ . 
of gu~rdians ,non·composm~ntis, or othermse incapable to take mire of 

,for romors, h' h h 11 b 4-c.andagents tell' estates,Qranj personsw os a e -but of the 'State, 
~':;seEt·sons are interested either'in,the estate of such deceased 'person, 

or in the. estate with which it·so lies in common, guardians 
shall be appointed for such niinors"personsnonCOinpos~ 
or otherwise incapable; and some suitable person shall be 
appointed for liuch absent~persons-bythe,said Judge·before-
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such division, to repr~sent arid act' for them respectively , 

in the making th.e~e?f: And rcn:id~d also,That before an ~~~i~e b~ofor~e 
erder for such: diVIsIOn shall Issue, It shall be made to ap- ordering such 

pear to the said Judge of Probate, that the several persons division. 

interested in such estate, if living within the State, and the 
attorn~y, if any, or other' suitable' person or persons, ap-
pointed' as' aforesaid, of .Buch as may be absent from the 

, State~ have 'had such due notice of such partition as the 
said Judge 'shall have ordered and have had opportunity to 
make' their 0 biections to the' same: . Pro~ided also That ?ivision to be 

c' J ,,' .]D. whole or 
where an esta,te is devised, it shall be lawfulfor the said Judge part, ~·c. . 

to order the whole or 'that part of it.wher~of partition is ap-
plied for; to be divided among the devisees, according to 
their true proportions thereof, by said committee. 

SEC. 34: .Be itfurtherenaeted, That every committee ap- Co~ittee, 
• ' . .. . '. ~ • . appraIsers, 

.. pomted to make diVISIOn as aforesaId, and the appraIsers and commissioners 

commissioners appointed by the Judge to perform any ser- te';.' ~~th~e un· 
vice respecting the estate of any person deceased, or per-
sons appointed to set off the widow's dower therein, and by 
lawdirected- to be under oath, maybe sworn before the 
Judge Of Probate appointing them, or before some Justice 
ofthe Peace; and in case there shall be no Justice of the 
Peace in the town where such estate may lie, then before-
the' Town Clerk of such town; and a certificate of such oath 

_ shall be returned by' such Justice or Town Clerk, to the 
Probate office fro'm which, the .warrant to such committee, 

. appraisers or commis'sioriers, shall have issued. , 
,SEC. 35. Be it further enacted, That all such partitions of Partitions of 

real estate made, accepted and recorded .as' aforesaid, rmeadl estadte so a e an ac .. 
shall be valid in law to all intents and purposes, unless ce~ted, to be 

. . '. '. vahdt unless 
upon the appeal of any party aggrIeved thereby, the same altel~ed on ap. 

should be reversed or altered by the Supreme Court of Pro- peal., 

bate' but 'no partition shall be.ordered by any Judcre Or No partition 
, , . , . b to be ordered 

,Probate under this Act,when the proportions of the heirs or by Juage, 

devisees, or' any of them, shall be disputable by the tenor ~:~ ~~~p~;: 
of the will in the case, or any· other matter in writing from pcentr }o be diu.n• er a.n or 5'" 

which it shall appear that' the proportions are uncertain, and putable. • 

ought in the opinion of said Judge first to be legallYasc.er-
tained. ' 

27-

------.---~-~- --~---- - '-- --_._--- --
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When mes-. SEC. S6. Be itfm·tlt:er enacted, That when any messuages suage. c.~c. IS 
9fgreater tract of land or tenement, shall be of greater value than the 
value tban h f ~--,' I b d' 'd d _!' one's share, ;; are 0 any party In any rea estate, to e IVI e a,s i:1lore~ 
eo~tt~e . said, and the same messuage, tract of land, or other tenement, 
ma~ aSElgn It . ., .' 

~o one, he pay- cannot without great inconvenience be sub-divided, the same 
mg the .urplus b .' d f h . 1 h' . to the party may e assigne to one 0 t e partIes on y, suc party payIng 
defic' t . , 

len • .' such sum or sums of money to the other parties, who in conse-
quence thereof !;Lave less tha,n their shares of such real estate 
so divided, as the comniittee appointed to divide the same 
shall award, and at such time and manner as the. Judge of 
Probate ;;hall direct. 

~arties refus-, SEC. 37. Be i~fitrther enacted, That when any partition 
~~~ , .' : . 
t~eir propor- shall be made as aforesaid, and anyone or more ofthe par
tion of the ex-·· d' h d d d d' d h 11 penses ofp~ tIes mtereste In t e estate , escen e or eVlse, 5 a 
tition' mIJ a

d
y bhe neglect or refuse to pay their just proportion of the charges compe e y" , ' '. 

warrant of dis- attending the same partition, it shall be lawful for the said 
tress from J d f P b . ' f di . h Judge; tlie ac~ u ge 0 1'0 ate to Issue a warrant 0 stress agaInst suc 
~~:!s:in;x- delinque?t for the amount of such proportion' and costs of 
first aIJow~d. such process: Provided always, That an account of such 

charges be first e~hibited to the said Judge, and the just 
RevebrSiodin!~dc·proportion of such party so interested, be settled and allow-may e Vl - ' 

ed. ed, such party having had due notice to be present at the 
settlement and allowance thereof. , 

SEC. 38; Be it furthe?' enacted, That in case of any di
vision and settlement of real estate, pursuant to the warrant 
Qf a. Judge of Probate in manner aforesaid, it shall be law
ful for such Judge to order a division bf the reversion and 
remainder expectant upon determination of any estate in 
dower in like manner as the division of the other parts of 
such estate: and thedivisi~n of such reversion and remain
der shall be, ordered and made; either at the same time with 
the division .of the other parts of such real estate, or upon 
tlJe determination of the estate in dower, at the discretion 'of 
,the said}udge, 'whether such estate in dower shall be de-

. termiped by the decease 'of the tenant in dower, or' by the 
voluntary rel41quishment thereof, or in any other manner. 

SEC. 39. Be it fu·rther enacted, That in the settlement of 
Widow enti- . h h h b I . I h tied to neCe._ mt~state estates, w ~t er t ey e ,so vent or InSO vent, t e 
saries, ~c. inf ,widow shall' be. en titled to her apparel, and such other and so . settlement 0 

intestate es- much of the personal estate as the Judge of Probate shall 



COURTS of 'PROBA TE. 

determine necessary' according to her quality and degree· tat~, solvent 
, . . ... . ' or illS 01 vent. 

regard -being had to the state of the family under her care. . 
And in caSes where such allowances shall have been made 
from intestate estates, represented to be insolvent, which ul-
timately appear to be solvent, the Judges of Probate be, 
and hereby are respectively authorized by a subsequent 
d . k h Ii th . II"· . h 'd f . Further allow • . ecree ,10 ma e suc ur er a owances to t e WI ow rom ancein case. 

the personal estate·of her husband, having regard to what 
shall have been alIo,ved as he shall deem reasonable. And In 

. . , estates tes-
whenever.a testate estate shall .be msolvent, the Judge of tate and iosol-' 

P b h II h h . h' II' I vent allowance ro ate s a ave t e same aut Ol'lty to a ow persona to widow. . 

.estate to·the widow as he possesses in case of estates intes-
tate', and in all cases of insolvency of estates whether tes- In at II insol· 

Yen e!::tiltes 

tate or intestate, if there be no widow~ the Judge of Probate wher~ there is 

h II h h lik h-· I II' . f no Indo», aI-.s . a ave tee aut ority to ma (e an a owance 0 per- lowancemay 

.sonal estate to the children of such deceased persons who b~ made tfo . . mInors, 0 per .. 
are minors.' sonal estate. 

SEC. 40. Be it flll'the1' enacted, That all g' ifts or grants Adv _ £. , an~~~ 

made by the intestate, 'to any. child or grand child, of any md ade to chil-
• • . ren, ~c. 

estate, real or personal, III advancement of the portIOn of shall be Esti-

such child or grand child; and which shall be expressed in tit~~:d ~':?&; 
such gift or grant or otherwise charged by the intestate in tribntion ofes-

• • ' •. . • . . lates. 
wrItmg, or acknowledged m wrItmg by the child or grand 
child, as made for such advancement, such estate, real and 
personal shall be taken and estimated in the distribution and 
partition of the intestate's real and personal estate as 'part Of 
the same; and the estate so advanced, shall be taken by such, 
child or grand child towards his share of the. intestate's es-
tate. ' And the value at which such estate shall be so taken,' 1\-r d' f t' , n,oeoesl" 
shall be the same as above expressed or charged by the in- mating. 

testate, or acknowledged by the child or grand child, if any 
value be so expressed, charged or acknowledged, 'otherwise 
at the value thereof when given. 

SEC. 41. Be it fU1·ther enacted, That in the distribution Of Alienage no 

the personal estate, alienage in the person claiming a distrib- imp~d.iment to 
. recelvlllg 

utive share thereof" as issue, widow or otherwise, shall be share of per. 
. . di h .. h sonal estatc. no lIDpe ment to suc person's receIvmg t esame; , ' 

, SEC. 42. Be it further enacted, That whenever any heir Executor or 

or legatee shall be, entitled to demand any distributive share :'n~in~~,: 
or legacy in any estate, the exeGutor or administrator of 
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bdGnd; Offj in. such e~tate may, before payment. of-such distributive share emmty. rOm . ' 
heirs" ~c, de. or legacy, require bonds to be>given to himself, if the Juoge 
man ding share h d' b' or legacy if of Probate s all eem It reasona Ie, with such surety or 
Judge dbelem

b 
it sureties as the' said Judge shall approve, by the parties or reasona e e~' 

fore payment. any of them who.shall demand payment of such distribu-
'tive shares or legacies, with condition, that the party or 
parties, to whom the same shall be paid, shall refund a pro
portional . part of such estate, or. otherwise indemnify such 
execu~or or administrator against any demands which may 
be made against the tesiator or intestate respectively~ 

'Executor; if ,SEC. 43. Be it further enacted, That any executor being 
~:~id~~7~f:;a residuary legatee, may bring an action of account against 
"clion 'of ac" his co-executor or co·executors of (he estate of the testator' count against· . 
co-executor.' in his Or their hands, and may also sue for, and rec:over his 

. . equal and proportionable part thereof; and any other resid-
Residuary and . I . h II h 'l'k' d' . h other legatees ~ary egatee s a ave I e reme y agamst t e executors. 

'maY
t sute ex· And any person having a legacy given in any last will, may ceu or a COIn- ...... . 

mon law. sue for, and reqivel' the'same atthe common law. 
Who shall be SEC, 44. Be it further enacted, That if any person shall 
conside~ed e~. alienate or embezzle any of the goods or chattels of any de
ecutorsln thell" 
own wrong. ' ceased person before he or. she have taken outJetters of ad-
. ministration, and exhibited a true inventory of all the kno'wn 

estate of the person deceased; every such person shall stand 
chargeable and be liable to the aCtions of. the creditors and 
other persons: aggrieved; as· being·. executors in their own 

. wrong. 
, '_ . _ SEC. 45. Be it further enacted,' That where two or 

One admtm.- h I f d '" d h trato!' may in more persons ave etters' 0 a mmlstratIOn grante t em of 
certain cases . . '. d f h k II h have no action any rntestate estate, an One or more 0 t em ta .. e a or t e 
of. accoh~t a- greatest part of such estate into their hands, and refuse to 
gamst 15 cO-. - '. 
administrator. pay the debts or personal charges of such rntestate, or re-

fuse to account with the other administrator, then, and in 
such case it shall be lawful for such aggrieved .administra
tor to' bring 'his- action- of afcount against the other adminis
trator or administrators" and recover his proportionable 
share of such intestate?s estate as shall belong or apper~ 
tain to him. 

,Jljclge to allow SEc. 46. Be it further enacted, That the Judge of Pro
guardians to bate in each county be and he is empowered to allow of 
he chosen by .' , . . 

. guardians that shaUbe chosen by mmors of fourt~en year~ 
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'of age and to appoint guardians fQr such as shall be under minors off 14 
, . ' ~. years 0 age, 

-that age who shall give bond with sufficient suretIes resIdent and to appoint 
, h" fi h ~'hful d' h f h ' guardians to III t IS State" or t e laIt ISC arge 0 t eIT trust, to re- tho;e under 14, 

turn a true and perfect inventory of the estate of such minor ~nardians to , ' " ., , , h gr.e bond; 
. upon oath within three montils, and to account eIther Wit to return in-' 

. the Judge or minor when such minor shall arrive to the age ventory .. ~c-
, ' , count, .. c, 
of twenty-one years, or at such other time as the Judge shall , 
direct. 'Arid when any minor above the age of fourteen 
years shall be cited by the Judge of Probat~ t~ choose a 
'guardian, and' such minor shall refllse or neglect to appear, 
,or appearing, shall refuse to choose a guardian, or any gucrr

;dian choseq by such minor shall be unable to give bond as 
'aforesaid, or, shall refuse the trust; or when any minor above 
-the age of fourteen years shall be without this State, in eve
, J:y such case the Judge of Probate shall have the same pow
t;r to' appoint a guardian as though such minor were un,der 

·the al!:e of fourteen years: Provided nevertheless, That when l'.ll,inoro :'fbove 
~ . ~m~l 

a minor above the age of fourteen years living more than ten m?re t?an 10 
'I d' fi h P b ffi' . h 11 h di ,In.Ies distant mi es Istant rom t e r'o ate 0 ce, sac oose a guar an, from Probate 

such minor may' have that choice certified to the Judge by ,!~e, ::i~e 
any Justice of the Peac'e in the same county: Provided, No cer~ed by 

dm' , h II b' ,- d' Justice of 'executor:or a: Illistrator on an' estate, s a e appomte 'Peace, ~·c. 

'guardian to ariy:minor interested therein. 
SF.c.47. Be itfiurther', enacted, That every gu'ardian, who G d' t . oar mDS 0 

'shiillbe appointed to any'niinor having real estate, goods mino~, to re-
• . . • . turn lnven,tory I 

'and chattels, rIghts or credIts, shall be requITed to return in 3 months. 

-upon oath into !the Probate office a true and perfect inven-
tory of all such real estate;. goods and chattels, rights and 
credits,within three months. ',' 

SEc.4B. Be it flL1·ther enacted, That the guardian of any G~ardians 
minor having a right i~reversion 01: remainder in and to tm:,"y. in cer· 

. ' . . . . mn cases pur-
any estate set off to the -widow of any deceased person, as chase remain-' 

. . . der or. rever-
and for her- dower, may, WIth the consent of the Judge of sian of tenan. 

P . b h' . . d" f h' 1 f h in dower lor po ate avmg JurIS IctIon 0 t e sett ement 0 suc estate, benefit or' mi~ 
purchase fro~ the, tenant in dower or her. assigns, her or nor. 

their interest in the same, for the benefit of such minor, and 
from his or her personal estate. ' And.ali monies, so appli-

, ed, may by such guardian, be charged to such minor in ac
count; and allthe rents and profits of such estate shall be 
credited to the minoI', in like manner as th~ rents and prof-
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its; which arise from his or her other estate: P"irvirled alwa!J!{~ , 
That it- be satisfactorily proved to the Judge of Probate, 
that such plH'chase will. be for the manifest. advantage of 
such minors •. 

Judges to ap- SEC. 49. ·Be it furthe7' enacted, 'I'hat the-Judges of Pre
POiilt guardi- bate, within their respective counties,'upon request made by ans to non c "" • • 

~om,p~5, luna- the friend~, relations or creditors of any idiot, non compos or 
lie, Idiots, &,c. I' b h 0 f h . . h unahc person, or y t e verseers 0 t e poor In suc town 

where such idiot, non compos, or lunatiC,person'live's, or is an 
inhabitant, rimy direct ~he Selectmen of such town. to make 
inquisition thereinto, and if the person .said to be an idiot, 
luriatic or distracted person, shall be adjudged by the Se-

if selectmen, lectmen of the town (orthe major part of'them) where such 
ta~: c~~i~i- person resides, to be incapable of takin'g care oJ him or her
them to be in- self, and they shall certify the same under their hands, to 
capable, &,c. ; , ,. 

the Judge, the saId .Judge of Probate after glvmg due notice 
to such idiot, non compos, or lunatic person, shall be empow~ 
ered.to appoint some suitable person or persons to be guar
dian or guardians to such idiot, luna.tic, non' compos. 'or dis-

Guardians, so tracted person, directing and empowering: such guardian or 
aakPpoiuted, fto guardians to tak,e care of the person ,and estate, both real 
t~ecareo _ .. 
the persons &' and personal, of such person, to make a true ,and perfect in-

. estates,andre- f h 'd h b d' ' d 
turn inventory, ventory 0 t e Sal . estate upon oat ,to ereturne mto an 
&,c. filed in the Probate office in such county. 
Proceedings SEC. 50. Be it further enacted; That the Judges of Pro-
against per- d bate in their respective counties, are authorized and empow
sons suspecte 
of embezzle- ered, upon the complaint of any heir, creditor or other per-
ment of prop- h' , I Ii I ' hi' , h ' 
erty belonging son aVIng aw u rIg t or c aIm In expectancy to t e estate 
to idiots"" non of any idiot, lunatic, non compos or distracted person, or the 
compos, 'i' c. 

guardian or guardians, to proceed with any person or per-
soI!s suspected of concealing, embezzling, or' conveying 
away any of the money, goods or chattels of such idiot,. 
lunatic, non compos or distracted person, in the same way 
and manner as is by law prescribed for persons suspected 
of concealing, embezzling or conveying away the money~ 
goods or effeCts of ' deceased persons. 

, , SEC. 51. Be it further enacted,That the guardian or 
Guardians of d' 'd!' 'd h II . '~ fr II d such persons gmi.r lans appomte as aloresal ,s a Improve uga yean 
tth° !"anagte without waste and destruction, the estate of the idiot, non 
_~ae . 

frugally, and compos, lunatic or distracted ,person, and apply th~ arumal 
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income and profits. thereof for the comfortable maintenance S11pport them , .,' comfortably-
and support of the said idiot, lunatIc, non compos, or dIstract-
ed person, and also of his or her household or family; and 
the said guardians are hereby empowered to settle accounts, collect _ debts, 

, . 'd ~c, 
'receive, sue for, and recover all just debts'due to the sal 
idiot, lunatic, non compos, or distracted person, from any 
person 'or persons whomsoever, and to mari.age, improve or 
.divide the real estate in as full and ample a . mann~r as the 
said idiot, lUnatic, non compos or distracted person might or 

, -could do, were he restored to the ,full use of his reason; 
and shali also be subject to the payment of all just debts and pny debts 
owing by'such person which were contracted before his dis- ~~~:.~~~. 
traction, out of his personal estate, or in case that be insuf-
ficient, . then out of the real estate, being first empowered to 
make sale thEreof by any CoUrt having power to grant li-
<:ense for that purpose, in the way and manner executors or 
administrators 'are empowered to make sale of the real es-
tate of deceased, persons. And in case the income or im- Apply to, 
pr. ovement of the personal and real estate of such persons Courts for Ii· , cense to sell 
shall not be sufficient to support them, the Court aforesaid real estale, it 

ina y license and authorize; the guardians to make sale of the necessary: 
whole or part of the real ,estate of such person for that pur-
pose, as occasion may require. And incase any such idiot, 

, -. _ and account 
lunatic or distracted person, shall be restored to the use of with their 
h ' h'd d . 'd f hId wards, if re
o IS reason, t ereSI ue an remru,ll er o~ t e estate, rea an slored to rea. 
personal, shall be 'returned and delivered to him, or in case dson'dll'c: hal' if 

ea 1 Wlt 

of his death, to his heirs, executors or administrators; the tbeirheirs,ll'c. 
guardiarror guardians having first such reasonable allow-

'ance out of the same for their charge and ,trouble as the 
,Judge, of Probate shall order. 

SEC. 52. Be it flu,tlLer enacted, That the Judges of Pro- Jud"e rna a . 
bate in -their respective counties may appoint guardians for po;;t 0 g';':J.. 
th hildr f 1'· . 'd' d' dans for child. e c en 0 unatlcs, I lOts, non compos, or Istracte re!l. 
persons; in: the same manner. as'though their parents were 
dead. 

SEC. 53: Be it fur.iher enacted, That when any person Judgernayap. 
by excessive drinking, gaming, idleness or. debauchery of pointt guard:, ' 

. lllDS a SPCD!.1-

any kind, shall so spend, waste or lessen his or her estate, thrifts, idlers, 
as thereby to expose himself or herself, or his or her family LS·C., 

to, want; ,or shall by thus spending, wastin,g or lessening his 

L_~ ____ ~ __ ~~_~ __ 
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, " or her estate, 'endanger or, expose the town to which he or' 
, Mode' of pro- h b 1 . h . d f h S 1 h f. ceedings 'in see ongs, ill, t e JU gment, 0 tee ectmen t ereo, to 

inch cn.es. , " charge or expense for "the mamtenance or support of hiill or 
her, or his or. her family; such'Selectmen, or the major part 
of them, shall make a complaint in writing to the Judge of 
Pro bate for the county to' which the person so spenclirig, 
wasting or lessening his estate, doth belong; and if it shall 
appear to the said Judge of Probate, that the person com
plained of comes within the description of this ,Act, and has 
had due' notice of the c~mplaint exhibited against him or 
her, the said Judge of Probate' sballappoint the said Select-: 
men, orthe major part of. them, or some suitable and dis
creet person or persons, guardian or guardians to such per-

Conf~Jances son." And whenever the Selectmen of any, town or, a major 
bhriy, spend- part of them, shall make application to the Judge of Pro-
t fts, after ' • , • 

,appiicationfor bate for the appomtment of a guardIan to 'any person, who 
fu~~~:~~ ~~ by excessive dri~king, gaming, idleness Or debauchery, is 
~~~~s~certain wasiinghis estate, and the' Judge of Probate shall" by his 

decree, order notice to the person complained against, the 
~omplainants may file a copy of their said complaint, with 
the order of the Judge of Pi'obate thereon, in' the office of 
the Register of Deeds for the same county; or after the ap- , 
pointment of such guardian, if no such copy shall have been, 
so filed as aforesaid. And in case a guardian shall be ap
pointed by the Judge of Probate to the person complained, 
against, all and every gift, bargain, sale or transfer of any 
real or personal estate, made by such person or persons, 
after, the filing of the copy of said complaint and order of, 

, the Judge of Probate, with' the Register of Deeds, shall be 
Guardians of void and of no e'ffect. And thegciardian or guardians, that, 
~:.n~~tr!~:to mar be t~us' appointed, shall,in dischargirig .the.duties of 
like duti~5,~·c. then' appoilltment, pursue the same method, gIve like bond, 
~~ fili~~~:~.~, and be under similar obligations for a faithful discharge of, 

their trust, as guardians appointed for any idiot, lunatic, or' 
for persons non compos mentis. 

SEC. 54. Be 1't fUither enacted,That when a, feme sole: Feme solc l 

appointed shall be appointed by any Judge of Probate either by her-,' 
guardi~n, ,to 
lose her an- self, or jointly with any other 'person or persons,'guardian to, 
~~r!r~.r.,(r- any- person either minor, idiot, noncompos, distracted orIu-, 

natic; and after }s,nch appointment, shall marry, such mar-
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tiage . shall not; make the barori guardian in her right, but 
shall operate.as: an extinguishmeiiLor det(;!rmination of such 
;Woman's power and authority. ' ., 

-,SEC.!J:S. Be. itfit7:ther hwcted,Thatany.·Judge of Pro. J?ilg~ may 

hate. may dismiss any guardian of a minor, . idiot,. non compos ~~::E'~hfn'ar. 
or. lunatic person, . or: of. persons: whd. spend their e&tatesby. nece,EarY· 

excessiVe drinking,. idleness' or debauchery, :whenev:ei,' it 
shall appear to the said. Judge, to. he:necessarj 01' expedi. 
ent,' and to. appoint some 'other guardian in his place.: 'P7'O~ . 
'Vided alway.s:,·That:no. such.guardian shalt oe'dismissed as 
aforesaid,. before he: snall llavehad.notice in w,riting., froD;l 
sa:idJudge,·fourtee.Il days: at least ·beforethe. time. of hear-
ing; to . appear and slimV-: cause )v.hy he.should :not be so .dis.-
missed.' \ 
·S:i;:c56· Be'it "I.lrther 'enade r1 That before any g'uardi- Guardians no! ..~ J" l"J \'.. . to transfer 
an shall transferor draw from' any loaTh office, bank, insur~ stocks,. ~c: 
. . .' ffi' h '" I ffi "fi be\ongmg to arice 0 ce or ot ercorporatlOn,:any oan·o ce.certI cate, their wards 

. or share in ... 'su~h bank- insurance office Ol'other corporation withoutlicensc '. , from Judge of 
or-any. stock:iri any Fl!bliCfund; belonging to. the ward of Probate. 

such guardian, it shi:tlL be the duty: of such guardian to.ob. 
tain license so. to. do, from the Judge of Probate oLthe coun;. 
ty where: such guardian has. been or shaH be appointed; 
and upon neglect thereof,' such. guardian shall be removed 
from offic.e, and·shaUbe considered. as: having forfeited hiS 
probate bond. ;. 

SEC. 57. Be itfiil'ther enacted, That in any case 'where Judge may 

the oath ·ofan. executor, adrllinistratol' or guardian, is or gt rantdmid~~t u; 
. ."' 0 a IDS er 

may be required by'law to be ,made- personally before the oath; to ":,~c. 
• . . .,. .. utor, admmL5" 

Judge of Probate,. to"an'lDventory, or to any account whIch trator, aod 
. t b· I d b h' J d d' h dmi . . gnardian. in IS. O. e sett e . y suc ' u ge, an ·suc executor, a ms~ certain cr"c" 

trator or guardian,sbaU:beunableby reason of sickness; 
bodily infirmity or otherwise, to attend before such Judge, . 
it shaH be lawfulfor such Judge by commission of dedi mUll 

potestatem, to authorize any disinterested Justice of the Peace 
to admiruster such oath, a certificate whereof shall he re. 
turned to' such . Judge, together with such commission and 
:inventory 'or' account and the vouchers to prove the same •. 

SEC. 58. Be it fiir.ther enacted,'Fhat all pel'sons who are T'llstees of . 

or may be constituted trustees of any· estate, 'r,ea~ personal ~~t:st:.~fo~~ 
:ql' ~i...xed, belonging to VlinOl:s or other. persons, tQ whom ero, appoint:. 

28 

,.-'--______________ , ____ ~_ ~L....-......... ________ ~ ~ 
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ed by will, to such estate .. has beeD or may· be deviSed, in trust for such 
~~w . '. . . 
J~dge. ininors. 01'- other. person, .. by the laSt will and testament. of 

any per§on, shall, except in the caseshei'einaftermention~d, 
. give Dond to the JUdgc?f Probate,of .th~ county in which 
such last. will., and testament has .been or, shall be proved, 
approved and. allO"l~ed; with, suffici~nt', surety' or . sureties 

, :wit~in the State, insuch sum as. the said Judge _shall order, 

Condition of, 
snch bond. 

"conditioned for the. faithful executiOllofsuch trust ~ccoi'd
ingto .the true mtent and m~aning ofthe-iestator; -::in.a that 
the trustee shall make a. trueand.perfect inventory of the 
teal e~tate, goods and chattels, rights and creqits.of ~uch 

· miMI's or. others; to be retm::ned1 filed and recorded. in the 
· ·Probate 'office' of such cOlJlltyat such time as. the said JUdge 

shall order, and that the said trustee will.amma}ly render 
a~ account t~ the said . Judge Of the anniIal income al}d' prof.. 
its thereof; and at. the ~xpiration. oLsuch trust will adjust 
and settle his accounts with the .said Judge, .and wil1p~y . 

· and deliver. over all ba~ances and sums of money. or other 
~:property that-maybe due, and.givepossession.of ~e_other 
estate belonging. to, such minors or·.oihers with. which sUch. 

Provisioll!! as 'trustees may have been entrusted: Provided nevertheless, 
~h~~he~o~ds That no trustee, so long as he shall continue faithfully to 
shall not be execute. the trust, shall beobliged'to give bondas afo~esaidj 
required. ' 

in any case in. which the testator, in his lastwill ~hall haye 
directed ?r requested, t~at such bo~d shoUld not begiyen, 
nor in any case, in which'all the cestui que trusts being of 

· full age, and legal capacity, shall signify to the Judge of 
Probate his pI' her request, tlfat s·uch.boridshould not.be takd 

, 'en: And pr~ided also, That no person . appoint~d a trust~e 
before the passing of this ACt, and having entered' upon the 
,execution of .the trust without having given bond as. 'afore: 
· said, shall,be :obliged to give such bond, or b~·sul:ij.ect to any 
of the.requiremen~s of this Act, unless after being cited to 
appear before the said Judge upon complaint in writing,~it 
shall.appear. to the said Judge upon a fuli hearing, t;ha.t ids 
· necessary that such bond should. be given in order to. secure 
the faithful execution of such trust: And pr07Jided also,. Th~at 
such bond shall not b,er.eq uired of any su.ch trustee who en
tered upon tlie execution of his trust before the. passing of 
.anAct, en.titled, ". An Act requiring the}rustees of the prop-
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erty ~('minors arid others iO:give bond in: certain' cases,;'. 
rna-de' and ;passed o~ toe'twerity fifth aay 'of £ebruary in t~e' 
-yearofourI-,ord ohe thollsand eight hunCkedarid eleven, ~nd 
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/ wlie/has- 'contirmed ,?ndshallconHnue faitlifully. to execute 
histrilsf :'./lnd p1"ovidedalso/That ~othlrig'in this or in 'eith
e-r' of the' folloWing sections shall be construed to; take' away 
aiiycifthe poweis whi~hare now by law vested:in: the"Su- . 
premeJudiCial CoiIrt_": .' .... . . ..... . " . 

'SEC. 59. BeitjU1·the1·: elia'cted, That any'personwlio has Trustee! re

be'en', or' shall b~ constituted' a' trristee a.s· aforesaid, arid'w no' ~u:::a~ ~~w ~~e 
'ShaIrneglecCor i'efuseto' give bond,~s aforesaid, shaUoe ~J:~oceede~ 
considered as having 'declined {he acceptance of such trust; , 
and the'trustee or -trustees who may be . appointed by the 
JudM 6r Probate as ishereinafte'r provided, shall and may 
ther~upon be a-iithorized, to demand and ,receive 'of the trus~ 
tees"origiriallyappointed as afore~aid, all such'estateas inay . 
have 'come to th'eir haridsby 'virtue of such trust, a.ndto man-
ag~, pay and dellver'over such 'property to said:;ninors a'rid 
others, in the 'same manner ana under'the same 'restrktions, 

'obligations and duties as guardiansarenowby law oblig~d 
.~~ . .. " 

SEc.60.-'Be itjurthennacted, That any trusteeappoln't~ Tru.te~. in 

edeitlier bytlie testat?r as aforesaid; or hythe' Judge Qf~;~a:sj,;e5 
Probate, shall upon request in writin'g to. the said Judge-be '-
permitted to resign tlietrlist, mst' accountirig for;: and paying' . 
and delivering over such estate as' shall have come to"his 
hands by virtue of such"trust,tosuch other person' as the 
said Judge shill' 'app6int a trustee in his stead,: 'Provided al~ 
ways; Tllat nO'such:resignation except in the case of an. ex- . 
ecutor 'or adlliIllistr'at6~'vho shall succeed to suchtrust~pon 
the decease of his testator' or intestate, shall he accepted and 
allowed; unless ii snaIl dearly appear to the said' Judge to 
be expedient and propel'. ' 
.;SEC; 'St.: Beil!uitnej; ~nacted, That in, case' any person In certain cas

who haS' been, or' shall be 'appoirlted a sole' trustee;' or a:~y two ~}::e :~c:.~~~ 
or' more 'persohs,who have beeri or shall be appointed joint trustees by . _ 

. '.... <.... . . .. .," . death or other 
trustees' In any last"will, no proVision' being thereiri made for wise, Judge t6 

perpetuat~g such tru'st', 'and such' sole' trustee or any one or fJ'&":~tpl~:~~ 
more' of such joint frustees"shall decline the 'acc~ptance or' , . 
the trust, or shall die either before . or after having accepted ~ 



220 

. the,tr-ust" ()r shan!legl~ct9rTefuse to . cOlIlply,with the pro. 
visi0ns-of.this ~Act; tJre~respectiveJudges ()f Probate shall; 
'aft~r notice to tlre:cestui: que;trusts, appoint one or more, suit~ 
able pe~son~to be. trusteeior. trustees·jncthe place of t4e 
~~tee oi trustees, so dyingot declining to· accept as 'afore'
said;anq. -any trustee Qr trl1stees appointed by-tbe Judge 
otPro1Jat~ shall b~. lrold~nand, 1:>Ol1ng. :by. the :provisipns,of 
this Act, in tlie same manner as if he,or Jl;J.~y had been so 
appoiptedin· and· by suc]rlast'will ; .• a;tid the estate,' so . given 
in··trust by such last )\Till shall·vest in th~ trustee or trustees 
so appointed by the said.Judgesof.Probate,..in like. manner 

. to all. in,tents and purposes as the same'vestedln ·the Qrigin" 
ai ·trustee or trustees under such lasLwill. 

Judge.may re- _ SEC. 62;: Be' itfil1"t';'ercna~t~d;That -wheI:\, any- trusteel 
mOl'e . ul.Istees " .. - . ". . 
lVhe~ever dis: !iPpointed either by any testator or by any Judge of Pro-
qualified. flr b h 11 'h ' . ' , f' h 'J d f P b b d' unS1l]}able:and .. at!'!, s a r ill t,e opmlOn·o. t. e· u ge.o . TO ate, '. e· IS-

:~rnt oth- .quali:(ied for, th~dii;ichargeofthe trust, :bybecoming WIn_ 

~ompos mentis .01' otherwiseinc:apa ble or .evidentlyunsuitable 
for 'the execution of such trust, it shall be Jawful for the said 
Judge, after notice to such trustee; and the parties interest. 
ed:in the' trust estate to remove such trustee, and to appoint 

Trustees so a,nd.sllbs.titute . another ,in his stead. And. whenever any 
substituted ,to , . h 11 b ' , 'd d" ' 

. .gi,ebond,~.c; .per.sons a. e appomte an ,substItuted as.a·trustee by the 
. . ),udge of Probateas::tforesaid in· th,e; place of any former 

tr.ustee,w ho may, €!ither.have been, Temoved fro.m ,office or 
j.ul.Ve. d~ceasecl, 91' have declined or resigned' :the ·u.ustas 

, aforesaid, the, person so appointed. and; sU1:Jsti_tuted ,; by the 
~aid .Judge, shall give bond with sufficient su·r~ty·or suretie!;, 
,and .shall be held to perform all the dllties, preSCribed in, the 
:tifty' eighth sectiqrl of thisAc t: P;l'ovided'howevel';That it 
s'4allbe)n- the -discretion of th~saidlu9ge to djrect an.ih~ 
v~nt~ry:.to be made and returned ornot1 by ,slfchnew.trus-: 

. t~e,ivho in n~manner whatever shall be· deemed a trusteei , 
._ :7 9rallthor~ed to act as such, until-suc'h bondshallbegiven~ 

·Judget?,'r:e,SEC., 6~. Be itfurthere'(L(lcted,Thae: whenever the: stire,: 
~~~~~.Iie:~eIl ties ,in. any bond given to'tJIe Juqge of Probate,: shall be evi. 
~~:t.~~:Sn~re~~ ire,nqy iosufficie~t. f9~heputposesofsuch bond;the
applic~ti~n ;of. hdgeof Probate,onlne: petition of any perso'riinterest~ 
~:;:d~afi~~er- .e!I,andaften d~e noticeto the principal and'sureties on'sucll 
~ving; notice; R()[J~, ~hall ~ave auth(lrit:r to requ~e frOll,!, tim~ to tiIne: n:e\V 
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bonds' :witli ~sufficienL-surety~bn: sureties ill" the~ case ; and 
· .whenever anY' suietyor: sureties 'on, any bond giv.en to, .the 
Judge. of Probate;:shall;cat ,anyctime:a:fter, six: yearsfrom.the :-~r::!,,;e
date .of sucn:bond, ,peti tion the Judge 'of ·Pro bate, that he or surett!es,if Iy . ,- , sure les app , 

theymaylJ.e discliargedfromany.further. responsibility up" ~c,: 
on such' bond, the said Judge: after due notice to all persons 
interested, ,may in, their. discretion 1 dischatgesuch surety 
or 'sureties from alL further Tesponsibility: ;~n such: bond, 

· and·thesaid.:prmcipalorprincipals. shallin all such casel'? 
beTequired :to.procure' other . suffiCient : surety; or sureties 
Upon;;such: bond,· or upon a new bond. to. be given to the 
Judge of Probatldorthe purpose. Arid:iEsuchprincipal'or and remove 

principals 'shallMf within such time; as shal~ ,be Ordered,by ~~h !e~ott;i6i ' 
,said:Judg' e ·.·givesuclrnew bonds as may he required by virtue -comply' with 

, . ' such order. 
hereof jhe, sheortlrey shallbe:remoyed from their. trust, . 
and some other person 'or. persons shall be appointed in his, 
her or their. stead. ! . , '. 
,·:SEc •.. 64. 'Be it fl.wthc1' enacted, That'any person aggriev- Appeal nDOIf'-

. ..,.... ," ed from all de-
ep' at 'any order, sentence,' deCI'ee,., ,or demaLoLany, I1Jdge crees, order" 

f P b ' .' t·· . l·th'· fr '., h '. 'd ~c. of Judge, 
D· rq ate l!l any coun Yi may appea '. ere om to t e S3.l to Supreme 

· SupremeCo!ITt of Probate :P1:ovided; Such. appeal be claim- Oour!, 

edwithin one month from the time of maIling' such' order, if claimed 

·sentence, 'decree . or:denial;:a:ndbondbe 'given and filed in withthin oned - , '. ' . . 'mon ,an 
theProbateoffice;:byihe appellant, withinten days after ctmdi~ons,oj"c. 

h '. 1 h' 11 b l' d d . d c'h . complied IVltb. suc 'app'ea's a e c aIffie . an grante, lor t e prosecu- -
tion thereoho effect, at the next Supreme Court 'of Probate, 
a:ndfdf paying aJl interv:enirig costs and damages, ~nd such' 
,costS as,thesaid. Supreme-Courtof Probate shall tax agamst 

.. ,him." Arid· such appeal shall be taken notice of" and p:r;o- ~ens:ct al!: 

cee,ded upon at thenexnermof the Suprem:!~dicial Co~t, ~~::~~etg t, 
wruch shall be holden next after· the eXpiratIOn of thirty ~d mode of 

four days. after such appeal shalFbe. made, within and -for tna!, ~·c. 
·the county where such order, sentence, decree or denial was 
made';' and' the-appeIlarit shall file the <reasons' of appeal, in 
the Probate Court appealedfrpin, within ten days.arier the 

''borid -is:given, and shalt serve,' the 'adv:erse'party. or parties 
· :withariattei>ted copy: of such Tea sons, fouiteendaysat least 

before the:sitting:of :the 'said;SupremeCo-urt of Probate, at 
-which the trial is to be had. And when itshalhppear from 
the reasons of appea:11Jhi3-t the sanityqf the, testator, 91' the' 
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attestation ofthe witnesses i~ his presence,: as the law directs-; . 
kthe question'in controversy,on any will or codicil, the 
said Suprem e 7 C6urt 6f Probate may for the' determination 
thereof; direct it real or' a feigned- issue to . be fried before a . 
Jury' in· the same' Court at the expense of the appellant, iIi 
case the issue befoundiagainst hhn. 'And'in case the par. 
ty or parties appealing fail ,in the prosecution of the 'said ap~ 
peal to effect, then the 'adverse party or any'person interest
~d in the senterice' or decree so appealed from/shall have 
the' benefit of the same; by filing a complaint before the Su
preme Com;t of Probate in like manner ~s is provided by , 
law foi-affirming the'judgmentof the Circuit Court 'of Com~ 

C~ts, how as- mon Pleas,' in ,the. Supreme' Judicial Court; and' the SU-. 
5eE~ed;. exe-'preri:H~'CourtofProbate'mayassess reasonable costs, in aU· . 
cotlOn, 4"c.. . b . . 

cases that may be brought efoie thein, byway of appeal, 
from the respective Judges of Probate; and grant executIon 

Pronso. in fa- therefor: 'P1'Ovidedalways, That any person beyond seaior· 
:~: o~eY~':d out of the United States,who shall have no sufficientattb~
se~, 'l4"c, af' to ney within the State at the time of such order, sentence,' de- . pnVI ege 0 ap-. '. 
peal. cree or denial, shall have' one month after his':or her return; 

'or consiitutioilof sUGh attorney:to claim and prosecute an 
" appealils aforesaid. . """ , 

Supr,eme. " SEC. 65.: Be it forthe·r enacted; That 'whenever' any per-' 
Cour~t~ grant son. has been; or shall be aggrieved;by any order, sentence:; 
appe ill cer- d d' I' -d .. f' J d . f' P b ,. tai~ .caseS on ecree, ema ;or eClSlon-.o· any u geo roate III any 
petitIon after ' d h b 'd ' " k . . h ' right or ap- county, an sucperson y:accI ent, lnIsta e' or ot erWlse 
peal is lost. shall not have appealed to . the Supreme Court of Pro bate 

agreeably to' the provisions· oflaw,the·said Supreme' Court 
o(Pro bate' upon' petiLion to' them, and .. afternotice to ,the 
person Or persons-interested to support such order, sentence; 
decree, denial·or decision,'and ,upon' its appearing that'the 
petitibner; lias 'not' lost his'appeal by- his OWll negleCt,' and -
that justice requires a revision ofsuch':order, sentence,de-' . 
cree, denial'or decision, may grant an appeal'therefrom; to' 
be entered, heard and- determined in' the 'said Supreme 

Limitation to Court of Probate: ' P1'eroided, always,That such petition shall 
one):ear for be" preferred' within' one' year' next, after.., such 'order, 'S'en", petitIon, .. , 

, tence,' decree, denial or, decision shall have been made' by 
such Judge of Probate. • . 
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SEC. 66. B~ it furthef enaCted, That whenever there shall Proceedings 
. _ before Judge 
.be. an .appeal from any order or·.decree .of anyJ~dge'of tobe stai~ on 

. Probate .orany county to the SJ.lpremeCourt of Probate as:r~:!.~~:n~f 
aforesaid, and the.appellant shall file )ntlie. Probate office, ~~!~~I~~ ~e. 
his reasons .0fappeaI, and. give bonds,to proSE;Gute .the,same 
to effect; according. to law, and shall give notice. thereoLto 
the adverse party;. in.such case, allfurtherpr.oceedings;in 
eonsequ~nce .of such· order, sentence; decree; denial: or. de-
cision, sh8]1 be staid untiL a final determination. shall be had 

. -thereon in the. said Supreme Qourt Of Probate.". ' 
,. SEC. 67. B. e itf'/J,1,ther enacted, ;Thafany person aggriev- AdP~eal allow.· . 

. . " e lram or-
~d by any order, senten~e,.decree or denial' of any Judge der., decrees, 

f P b . h' h . [, 'd' ~c. of Judge .0'. ro ate, upon any matter touc mg suc trust as.a Ol'esal , relating to 

-may appeal ,therefrom,:as, in any-other. case of an order, tMtS. 

sentence, decree or deniaL of a Judge of Probate. And the 
.'Supreme".Courjlof Probate and.the Judges of Probate,r~- Power of Su

spectively, may in their discretion award reasonable'~osts preme Cou~t 
. . b 1 - - 11 h ' h ' . 35 to costs ill to eIther or. otn .partIes, mat ose cases.w ere JustI~e such cases. 

~halll'equire it, andsh.all grant exer.ution therefor., ." 
'," SEC~ 68. Be it f'/J,1,the1'enacted,That the. Judges of Pro- Judg~ of Pro-

b '", h '. 'hall h h h . bate may Ii· . ate of t e respectIve countIes s ave t e same aut onty cense ·execu. 

"which ·the Courts of. Cornmon Law have upon petition to tors, adini"is-
, ., . trattirs and 

-empow'er and license executors, administrators and;guar- guardians to 
..]' ',' hI' sell real estate .-ulans ofmmors or.others, to sell t e rea estate oftheIT.tes- for payment of 

tators, intestates: and. wards,· respectively, for the, payment d~bts,ledga. 
. . Cles an 

of just debts and legacies, with incidental charges, and charges. 

charges of adniinistration; a~d such authority to sell shall 
extend as well to any reale~tate which is or may have been 
held by such. testator or intestate in mortgage, and of which 
such executor bradministiator shall have recovered seizin .. 
and possessioIf, orwhich.shallhavebeen set off on execu~ 
tion to such, executor or administrator" for. the· use of the 
widow, heirs or deVisees of such testator or intestate,:as.to 
the .oth~r real· estate of such testator or intestate: first giv- giving notice. 

·ingnotice to all persons interested ,as by law required in 
cas~ of petition .for such licenses to said Courts of Common 
Law: Pravided, That an appeal shall.be allowed from any ~J'~:~rd~~w. 
order, sentence,decree, denial or,c1ecision of. any judge of for sru.~. "i-e, 

·Probate, ,respecting any petition for such· license m like . 
manner as in other ca:s~s •. 
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IF II 69. Be it fitrthc7:' endcted,That everye'xecutor, ad..: 
~~" . . . 

eotate in ministrator, guardiah ~(jr :other. person,/who shalL. have or 
such cares-· b" li fi ..,.,,' . d" l' r 11 to make oath; 0 }am a cense i"om' any. ~OlU:tJ accG.r mg to~ 3;w, 101' ,se ,.. 

ing real estate of any pers0Ddeteaseq, or· under guardian
ship, shan,previo~s to fixing upon the .time and place of the 
sale of such· estate, t~ke the following. oath or affirmation 
before the Judge 'of Probate,or before 8pme Justice of the 
Peace; whose certificate thereof shall be returned. to' the 

fi · C' h" judge of Probate, to wit: 'f 1 A. iLdo solenmly ... swear .. ,·(or orn:t 0 t elI" 
oath. . affirm as the case rna y be) that in disposing of the estahdate-

ly belonging to . , riow. deceased, (or under guardianship. 
as the case tnay be) I will use my best skill and judgment in 
fiXing on the tim,e and place of sale; 3;nd .t1;lat I will exert 
my. utlnost endeavours to ,dispose of the.same.in s~ch man..: 
ner as 'will- produce the greatest advantage to all p¢rsons in.,: 
terested therein; and that without any si~terv:iews. what-· 
~ver." 

~~!t5 on bonds' . SEC.; 70. Be it fit?"the~. en,acted,. That all suitsbroug4t in 
. ~r::~et~C be the name of any Judge of Probate upon a probate bond of 

brought in .Su- any kind shall be originally commenced in. t4e Supreme Ju
~~m~o~~l- dicial Court held within or for the county m·whichthe ·said 
do~!~ bf~l~n- Judge of Probate shall beiong. And the writ in addition to' 
whose' benefit, the usual endorsement of the name of the plaintiff or his at-
~c", '. . . ..' . • 

torney, shall also have the name of the person or perSonsl 
for ",hose particular Use an.d benefit the suit is brought writ~ 
ten thereon. . '. ." . . ' .. 

Iii sniCs on SEC. 71. Be itfurlhe1C enacted; That when any suit.shall 
such bo~d9," be brought on a probate bond, and th~ principal name'd in 
;J~~ ~:;':'~'i th~ bond is living and resident Within this. St~te, and shall' 
~!:;:d ~~thot" not be named in the writ, or if named, shall not be attached 
the process, or summoned to answer thereunto, it shall and may be law~ 
Court may"" I 

continue the Jul for the Court, at the request of-the surety or ,sureties that 
2uit, ~'c" may be attached or summoned thereby; to; continue the 

same cause to the. next term; or to sQme distant day. in the 
same term, if, upon a consideration of· the circumstances. at~ 

" tending the suit, they shall determine such continuance reas
onablf:! or expedient; to the end such.surettor sureties may 
purchase out a 'writ in such form as the same Court shall di~ 
reet, for attaching the property, ~ecuring the person or sum
moning'the principal to come in and, hecome a party to. the 
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suit; and incase th'e principal (after being attached:or:iiunl. , 
lIldneq. upon -such process fourteen days' or more/pdor to 

. thetirrie of his being direCted t6 app~ar and answer) shall 
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not app'ear and aIlswer;' the Court are hereby,: authorized Judgment how 

and empowered to render judgment againsthiinin' the ,same to ber"n~crritl, 
wayandmanrier .t.hey:iniglithave done, had such:principal 

'been duly named and legally sl;unmonedby'theoriginatwrit 
which commenced theY suit, and he 'had,neglected to ~ ap
pear, or appearing:haaneglectedto make' answer. thereto.' ' 

SEC. '72.' Be itfurtliej; :enacted, That ,wheri the suit is in- P~elimino.ry 
stituted at the desire ofa creditcirof the deceased, such cred- proceeding; 

itOI'. must first have bis. de b~ or damages ascertained by' judg. ~b~~e~s;; is to 

ment of Court, arid likewiserriake it appear that a demand ~:'p~~~[~~d 
has been made of the administrator therefor' and that the bon~ for b,ene. 

" " fit or credllor, 
administrator has refused or 'neg)ected' to satisfy the :same ; 
or to show goods or estate 'of the dece~sed forthat purpose. 
When the estate is insolvent,the creditor must produce a copy -wd~en for 

. . ere Itor 
o(ihe, drder of distribution of the 'estate of the deceased agciruUnsoZ, 

,amorig the creditors, particulady.:specifying each creditor'll vent cstate, 

claim; and the dividends they are severally entitled unt'O ; 
ahd that a demand has been made'of the administrator for 
his paiticulardividend;or the copy of a judgment recovered 
against the. executor or administrator pursuant to the pro •. 
vision contained in the twenty-eighth section of this Act. 
When an neir has the suit brought for his part of the p' erson~ b-~hfien ~or 

eIr or hIS 
al e'statE',he must exhibit a copy of the decree of the, Pro. distributi¥e 

bate Court, ascertaining its .q'uantuin; and that he has made sh~e. 
a demand thereof upon, the:adininistrator, And :when the Execution 

administrator shallretuse or neglect to account upori oath ~~':r~:je 
for such property of the intestate' as 'he has received, after ~taint3t adminfj •• 

,: " ISrn~re_ 

,he has been cited by the Judge of Probate for that purpose; iug to account 

exeCution shall be awarded' against him for the full value of t;e;;~~~rty of 
the personal property of the deceased that has come ,to his . ' 
hands, without' any discount; abatement.or allowance for 
charges ,and expenses of administration or debts paid. ' And -how to be 

, in cases: where any adnlinistrators shall have received the alVa,?~d wheq 
• . . admlDl:!trator 

personal property of an mtestate, and'shallnot,have exhlb. has receivcd 
. d th . I' h f . personal lte upon oa a partlcu ar mventory t ereo , executIOn property no~ 

shall be awardep against him for such a part of the penalty inventoried, 

!'if his administration bond, as the Supreme Court of PrvbatG 
'19 
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sliall,'6n,full considerati6n of all the circumstances 'of the 
-recovery·, d 'bl t b di'· 'b d h . how to be dis. case, JU ge,reasona e;, 0 e strI ,ute ,among t e partIes 
tributed. interested" agreeably" to the' directions oflaw. The lUre 
Judgment and judgment and proceedings (so far as they can with proprie
proceedings. tytake place)are t6 be had 1,lpon bonds of executors~ guar-upon bonds ill • ,'. 

other cases. dmns and, others, gIven to the Judges' of Probate Courts in 

Manner and 
form of judg
ments on ad
ministration 
bonds, 

their. said :capacity. ' 
SEC. '73., Be:it !U1:thel; enacted, That when it shall appear 

upon a hearing in'chancery on an administration bond, for 
whose,particular use and benefitthe money for which exe-

, cution 'issues is to. enure, the judgment shall be rendered, that 
the plaini:~in his said capacity (naming him) now have exe
cution for being a'part of the' penalty forfeited and costs 
taxed at - / for the use of A. B. of C. in the county of S. 
(addition) a'creditor or heir of E.F. deceased (as the case 
maybe.) And the person' to whoseusejudgment shall pe 
rendered in the name of the Judge of Probate as aforesaid, 
may sue out execution thereon, and have the same levied on 
personal or real estate, ashe may find it necessary, a~d shall 
be deemed and taken to be the creditor,to every intent and 
purpose whatever. And when there' are several persons to 
whose use the monies recovered on an administration bonq 
are to enure, thereshall be as many separate and distinct 
judgments, in form aforesaid. 

Pr-oceeding3 SEC; 74, Be it further enacted, That any bondS given pur-
in suits on suant to this Actby'an'y trustee, or trustees, may be put in bonds of trus- , 
tees. suit by order of the Judge of Probate t9 whom thesaIIle 

shall have been given, for the benefit either of all or l'i-lly,of 
the minors or'other persons interested' in the estate giv~n jn I 
trust !is aforesaid; and the proceedings in such case shall 
be the sam~ as in the cases of suits on other Probate bonds. 

, ,', SEC. 7 5.' Be it furthej' enac'ted, That when any person 
fu~~~t;of":p:e- shall be cited to appear as a witness before the, Judge of 
pear at Pro-Probate in any' cause or hearing, and such person shall reo bate Courts af. " , 
ler being cit- fuse to appear or give evidence, he or sheshall be liable to' 
ed. the like penalty or damage as such person would be liable 

unto for ref1,lsing to appear or' give evidence in any Cirqlit 
Court of Common Pleas. 

[Approved March 20, 1821.] 
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