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NEW DRAFT OF S. P. 452—L. D. 1314

NINETY-NINTH LEGISLATURE

Legislative Document No. 1366

S. P. 486 In Senate, May 7, 1959
Reported by Senator Lessard of Androscoggin from the Comnnttee on Ju-

diciary and 1500 copies ordered printed under joint Rules No. 10.
CHESTER T. WINSLOW, Secretary

STATE OF MAINE

IN THE YEAR OF OUR LORD NINETEEN HUNDRED
FIFTY-NINE

AN ACT Affecting Certain Statutes Relating to Court Process and Procedure
and to Kindred Matters.

Be it enacted by the People of the State of Maine, as follows:

Sec. 1. R. S, c. 1, § 16, amended. Section 16 ol chapter 1 of the Revised
Statutes is amended to read as follows:

‘Sec. 16. Report of county commissioners filed wth Superior Court; petition
for new trial. The commissioners shall file in the office of the clerk of the
Superior Court a report of their doings, which shall be conclusive upon the
parties, unless one of them within 30 days after the mest testr of the eousrt
files in court his petition for a new trial, which after due notice to the opposite
party, may for due cause be granted, to be had in said court.

Sec. 2. R. S, c. 16, § 67, amended. The 4th sentence of section 67 of chapter
16 of the Revised Statutes is amended to read as follows:

‘Such appeal shall be entered a+ #he term frst eecuwrsing not less than 30 days
after such statement of assessed valuation shall have heen so deposited, and
notice thereon shall be ordered by said court im term #Hme of by emy fustiee
thereof tn vaeatton and satd. Said appeal shall be tried, heard and determined
by the court without a jury and with the rights provi(led by law in other civil
cases so heard.

Sec. 3. R. S, c. 16, § 67, amended. The next to the last sentence of section
67 of chapter 16 of the Revised Statutes is repealed and the following sentence
enacted in place thereof :

‘An appeal may be taken to the law court as in other actions.’
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Sec. 4. R. S, c. 16, § 217, amended. Section 217 of chapter 16 of the Re-
vised Statutes, as amended by section 23 of chapter 405 of the public laws of
1955, is further amended to read as follows:

‘Sec. 217. Appeals from decisions of Tax Assessor. Any person aggrieved
because of any action or decision of the Tax Assessor under the provistons of
sections 200 to 221 may appeal therefrom within 20 days to the Superior Court.
Not less than +4 days before the sithng of seid Supestor Lourt When the
appeal is taken, the appellant shall serve upon the State Tax Assessor or his
duly authorized representative a copy of the said petiton complaint stating
the reasons for the appeal and netifying the Tas Aosessor when the eppent 15
+o be heasd. Pending judgment of the court, the decision of the Tax Assessor
shall remain in full force and effect.’

Sec. 5. R. S, c. 16, § 278, amended. The 6th sentence of the 2nd paragraph
of section 278 of chapter 16 of the Revised Statutes is repealed and the following
sentence enacted in place thereof:

‘The appellant shall, when the appeal is taken, give to the State Tax Assessor or
his duly authorized representative written notice of the appeal with a copy of
the complaint stating the reasons for the appeal’

Sec. 6. R. S, c. 17, § 33, amended. Section 33 of chapter 17 of the Revised
Statutes is amended to read as follows:

‘Sec. 33. Appeal. Any taxpayer aggrieved by the decision upon such peti-
tion may, within 30 days after notice thereof from the Tax Assessor, appeal
therefrom to ke mest tesmr of the Superior Court te be begun and held meore
than 30 days after sueh netice of snid deeisieon in any county where he has a
regular place of business for making retail sales, or, if he has no such place
of business within the State, to such term of the Superior Court in Kennebhec
County. The appellant shall, ex er before the 3rd dey of the tesm to whieh
sueh appeat s takenr when such appeal is taken, file an affidavit stating his
reasons of appeal and serve a copy thereof on the Tax Assessor, and in the
hearing of the appeal shall be confined to the reasons of appeal set forth in
such affidavit. Jurisdiction is granted to the Superior Court to hear and deter-
mine such appeals and to enter such order and decrees as the nature of the
case may require. Hearings meay be had before the coust in torm time of
eny tustice thereef in vaeation and the deeision of said court or tustiee The
decision upon all questions of fact shall be final. An appeal may be taken to the
law court as in other actions. Decisions shall be certified forthwith by the clerk
of court to the Tax Assessor.” (1959, ¢. 68, § 5)

Sec. 7. R. S, c. 17, § 34, repealed and replaced. Section 34 of chapter 17
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 34. Injunctions. The State Tax Assessor may, by filing a complaint,
apply for the revocation of registration and injunction from doing business of
any person required to register by this chapter or any ruling, rule or regula-
tion, who has omitted to register within 15 days after the Tax Assessor shall
have made demand as provided by section 28; or has omitted to file with the
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Tax Assessor any overdue report within 15 days after the Tax Assessor shall
have made demand therefor as provided by section 28, or shall have knowingly
filed a false report; or has omitted to pay any tax required of him by this
chapter when the same shall be shown to be due on a report filed by the tax-
payer, or admitted to be due by the taxpayer, or shall have been determined
to be due and such determination shall have become final under this chapter.
The existence of other civil or criminal remedies shall be no defense to this
proceeding.

The complaint shall be deemed adequate as to form if it sets forth the name
and the address of the defendant as stated in his last return filed with the Tax
Assessor, or, if no such return was filed, the address, if any, known to the Tax
Assessor; the breach of the law or ruling or rule or regulation committed by
the defendant; the Tax Assessor’s prayer for relief. The paragraphs of the
complaint shall be numbered. The complaint need not be verified.

The complaint may be presented to any Justice of the Superior Court in any
county where the defendant has a regular place of business, or, if he have no
regular place, then in Kennebec County. Such justice shall forthwith fix a
time and place fer hearing and cause notice thereof to be given the defendant.
The defendant shall serve upon the State Tax Assessor a copy of his answer to
the complaint at least 3 days before the day of hearing. The answer shall be
paragraphed and numbered to conform with the numbering of the paragraphs
in the complaint so far as may be. Any allegation of fact in the complaint
which is not denied shall be taken as true.

Jurisdiction is granted to the Justices of the Superior Court to hear and
determine such matters, and to enter and change such orders and decrees from
time to time as the nature of the case may require and, if necessary, to appoint
a receiver. From any final decree of such justice, an appeal lies to the law
court. Said appeal shall be heard by the law court in the same manner as in
other actions.’

Sec. 8. R. S, c. 23, § 23, amended. Section 23 of chapter 23 of the Revised
Statutes 1s amended to read as follows:

‘Sec. 23.  Appeals from decisions of the “joint board.” Any person aggrieved
by said decision of the joint board may appeal therefrom to the Superior Court
i the county where the land is situated within 30 days after the date of the
receipt of the notice of award. The appellant shall file notice of his appeal with
the State Highway Commission at Augusta by registered mail within the time
abowe limited, and &t the *st term of the court held followins the expiration
of the said 36 das when such appeal is taken shall file a complaint setting forth
substantially the facts upon which the case shall be tried like other cases with
the right in either party to a jury trial. Fke coust shalt determine the same b
& commitiee of reference i the parties so asree, of by & werdiet of Hs furs,
ard shell renders ndement for the damages recovered, and fudoment for costs
in faver of the party entitted thereto, and shall issue execution for the eosts
enly The clerk shall certify the final judgment of the court to the commission,
which shall enter the same of record, and order the damages therein recovered
to be paid by the Treasurer of State. The party prevailing recovers costs to be
taxed and allowed by the court, except that they shall not be recovered by the
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party claiming damages, but by the other party, if on such appeal by either
party said claimant fails to recover a greater sum as damages than was allowed
to him by the board. dhe eemmittee shall be allewed & reasenable eompense-
repert and patd by the treastrer of state upon the certifienate of the elerl of
eourts. In case of the decease of any person entitled to claim damages under
sections 21 or 22, the heirs, executors, administrators or assigns of such person
shall have the right to prosecute the appeal provided for in this section under the
same conditions and limitations as the original owner had, and may be substituted
for the appellant in any proceedings commenced by said appellant.’

Sec. 9. R. S, c. 25,8 250, amended. The 4th and 5th sentences of section 250
of chapter 25 of the Revised Statutes are repealed and the following sentences
enacted in place thereof :

‘An appeal may be taken to the Superior Court from the order or decree of any
probate or municipal court determining the custody of the child under sections
247 to 258. The proceedings under such appeal shall follow the form prescribed
for appeal from probate courts or from a municipal court, as the case may be,
but pending action upon any such appeal, the court may order the custody of the
child to be retained by said suitable person, children’s institution, child welfare
organization or the department.’

Sec. 10. R. S, ¢. 29, § 5, sub-§ II, amended. The 3rd sentence o subsection

IT of section 5 of chapter 29 of the Revised Statutes is amended to read as fol-
lows:
‘Any person a aggrieved by any such regulation, or any act or order of the com-
mission in enforcement thereof, may appeal to a Justice of the Superior Court
by presenting to him a -pet-rtwﬁ theredor i term e of vaeatitenr complaint
within 30 days, and he shall fix a time and place of hearing whieh may be at
ehambers, oF 8 waeation and cause notice thereof to be given the commission;
and after the hearing, the justice may affirm or reverse the regulation, act or
order of the commission.’

Sec. 11. R. S, ¢. 30, § 127, amended. The last paragraph of section 127 of
chapter 30 of the Revised Statutes is repealed and the following paragraph en-
acted in place thereof:

‘An appeal may be taken to the law court as in other actions.’

Sec. 12. R. S, c. 36, § 60, amended. Section 60 of chapter 36 of the Revised
Statutes is amended to read as follows:

‘Sec. 60. Appeal filed. sy persen eggrieved by the opinton, direction of
tudement of sard court in mattes of law, 1 In a proceeding for the location of
such public reserved lots as provided for in section 56 to 50 ae¥ etege exeep-
tions thereto a9 i other setvons, an appeal may be taken to the law court as in
other actions.’

Sec. 13. R. S, ¢. 41, § 16, amended. The 6th sentence of section 16 of
chapter 41 of the Revised Statutes, as repealed and replaced by chapter 342
of the public laws of 1957, is amended to read as follows:

‘Any interested party aggrieved by their determination of location or damages
may appeal from their “determination to the Superior Court of the county at
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the nest regular tersn of sard eourt within 30 days following the date of filing
of their return with their said clerk.’

Sec. 14. R. S, c. 41, § 16, amended. The gth sentence of section 16 of chap-
ter 41 of the Revised Statutes, as repealed and replaced by chapter 342 of the
public laws of 1957, is amended to read as follows:

‘The appellant shall file notice of his appeal with the county commissioners with-
in the time above limited, and &t +he fest term of court shell fle a

shall, when appeal is taken, include in the complaint a statement setting forth
substantially the facts, upon which the case shall be tried like other cases.’

Sec. 15. R. 8., c. 41, § 16, amended. The last sentence of the first paragraph
of section 16 of chapter 41, as repealed and replaced by chapter 342 of the public
laws of 1957, is repealed and the following sentence enacted in place thereof:

‘An appeal may be taken to the law court as in other actions.

Sec. 16. R. S., c. 44, § 59, amended. The last sentence of section 59 of chap-
ter 44 of the Revised Statutes is amended to read as follows:

‘The Superior Court shall have full jurisdiction et law, and the Supreme fu-
dheinl Court and the Superior Court t7 equsty upon application of the commis-
sion or of the Attorney General, to enforce all orders of the commission and the
performance by public utilities of all duties imposed by law upon them, including
the appointment of receivers, agents and special masters to carry the orders of
said courts and of said commission into effect and clothing them with adequate
authority therefor.’

Sec. 17. R. S, c. 45, § 37, amended. Section 37 of chapter 45 of the Re-

vised Statutes is amended to read as follows:

‘Sec. 37. Appeal; notice and proceedings. Any person, aggrieved by the
decision or judgment of the county commissioners in relation to damages for
land taken for railroad purposes, may appeal to e nest term of the Superior
Court to be held in the county where the land is situated, sreore than 30 davs
from +he day when within 3o days after the report of the commissioners is made,
excluding the dur of the comnrencement of the session of sad eowrt which
court shall determine the same by a committee of reference if the parties so
agree or by a verdict of its jury, and shall render judgment and issue execu-
tion for the damages recovered, with costs to the party prevailing in the ap-
peal, but no committee or jury shall alter the requlrements in the report of the
commissioners. Fhe appelants shall serve wwritten notice of sueh appest vpon
the oppesite party I+ diws ot lcast before the gessten of said court and shell
ot the frst term fle a complaint setting forth substantinby the fmets of the
ease. On the trinl exceptions may be taken as in eother esmses. The appel-
lants shall, when such appeal is taken, include in the complaint a statement
setting forth substantially the facts of the case and shall give written notice of
such appeal with a copy of the complaint to the opposite party. An appeal may
be taken to the law court as in other actions.’
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Sec. 18. R. S, c. 45, § 40, amended. The first sentence of section 40 of chap-
ter 45 of the Revised Statutes is repealed and the following sentence enacted in
place thereof:

‘Service of process and notice may be made as process is served in other actions,’

Sec. 19. R. S, c. 45, § 56, amended. The 2nd sentence of section 36 of chap-
ter 45 of the Revised Statutes is repealed and the following sentence enacted in
place thereof :

‘An appeal from any ruling of the court in such proceedings, except in recom-
mitting the report, may be taken to the law court as in other actions.

Sec. 20. R. S, c. 46, § 96, amended. The 2nd sentence of section g6 of chap-
ter 46 of the Revised Statutes is repealed and the following sentence enacted in
place thereof:

‘The Superior Court is given full jurisdiction to enforce compliance with any
order issued by the Public Utilities Commission under this chapter.

Sec. 21. R. S, c. 48, § 25, sub-§ IV, amended. The 4th sentence of sub-
section IV of section 25 of chapter 48 of the Revised Statutes is amended to
read as follows:

‘Within said period of 10 days any party deeming himself aggrieved by the
order of the commission may appeal therefrom to the terss eof #he Superior
Court wesxt to be &ebd in the county wherein the holder of such permit or cer-
tificate resides, and cause notice of such appeal to be served on the commission.’

Sec. 22. R. S, c. 49, § 3, amended. Section 3 of chapter 49 of the Revised
Statutes is amended to read as follows:

‘Sec. 3. Boats liable for loss or damage of property transported, and may
be attached. For loss or damage of property transported on a river, stream
or bay, by boat for hire, the boat is liable, whether owned or not by the person
undertaking such transportation, and may be attached on a writ of attachment
in an action against him, sued out within 60 days after such loss or damage,
and sold like other personal property on an execution issued on the judgment
recovered in such swits and an% action. Any surplus shall be paid to the owner
of the boat. Such attachment is effectual against any conveyance or lien after
such loss or injury and prior to the attachment.’

Sec. 23. R. S, ¢. 50, § 40, amended. Section 40 of chapter 50 of the Revised
Statutes is amended to read as follows:

‘Sec. 40. Party aggrieved by assessment of damages may appeal; determina-
tion. Either party aggrieved by the assessment of damages mayv, within 20
days after the award, &¥e in the ofhee of the elesk of courts for the county &
copv of the award with reasens ef appeat, & copy of which papers, ettested
b the elerle, shall be served on the adverse party at beast 3+ davo before the
terpr of the supertor eoust for thet eounty to be heolden newt after the esxpirn-
tion eof oatd ++ daws appeal therefrom to the Superior Court. The appellant
shall when the appeal is taken include in the complaint a statement setting forth

.
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substantially the facts of the case and shall give written notice of such appeal
with a copy of the complaint to the opposite party. After entry, the matter shall
be determined by a jury, or by the court by agreement of parties, in the same
manner as other civil eauses actions. If the company is the appellant and the
award is not decreased, the costs shall be paid by the company= #. If the appli-
cant appeals and the award is not increased, the costs shall be paid by the appli-
cant.’

Sec. 24. R. S, c. 50, § 45, amended. The first 2 sentences of section 45 of
chapter 30 of the Revised Statutes are amended to read as follows:

‘Any party aggrieved by any order or decision of the municipal officers relating
to the joint use or otcupation of poles or by any of the regulations established
by the municipal officers of said city or town reldtmo to the joint use of poles,
or by their decision as to his proportionate share of the original cost, or the
cost of maintaining any joint poles, or the annual rental for the use of the
same, may appeal Trom such orders, decisions or regulations of the municipal
officers at any time, within 10 days after service of notice of the same, to the
sest tesm of the Superio Court $e be keld in the county mese than 30 daws

aiter serstee of suelr notice, e*e-l-ufhﬂg the 35t doy of the sessiorr. The appel-
lant shall sesxe Jnﬁ-c-‘-e-% frotice of mJi appest wsen the SPpr stie party 4o+

daws ot beast before the « of seid conrt, and shall at the 1ot term fle
&, when such appeal is taken include in the complaint a statement setting forth
substantlally the facts of the case, and the orders, decisions or reyulatmns of
the municipal officers from which he appeals and in ‘what respect he is aggrieved
thereby; and shall give written notice of such appeal with a copy of the com-
plaint to the opposite party.’

SHeT

Sec. 25. R. S, c. 52, § 6, amended. Section 6 of chapter 52 of the Revised
Statutes 1s amended to read as follows:

‘Sec. 6. Shares sold for debts of holders; franchise, pipes, fountains, etc.,
sold for corporate debts; redemption; execution, when revived by motion.
Shares in such corporations are personal estate and may be attached on a writ
and sold on execution for the debts of the holders, like shares in other cor-
porationss amé #ze. The {ranchises, fixtures, pipes, fountains and interests
in lands of such corporations are liable to attachment and sale on execution,
as personal property, for their corporate debts; but the purchaser thereof at
such sale shall not interfere with the possession of the corporation for 2 months
after the sales awd swithie. Within that time, it may redeem such franchise
and property by paying the sum for which they were sold with interest; but if
not so redeemed, the purchaser shall have the same rights under the franchise
and to such property as the corporation had. Any creditor of such corporation,
whose execution has been satisfied by an ineffectual sale of such franchise or
property, may revive the judgment by seire faetas motion.’

Sec. 26. R. S, ¢. 52, § 17, amended. The first sentence of section 17 of
chapter 52 of the Revised Statutes is amended to read as follows:

‘Any person aggrieved by the decision or judgment of the county commissioners
in relation to damages for property taken may appeal to the smest term of the
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Superior Court e be keld in the county where the property is situated, mere
#aw within 30 days {rom the date when the report of the commissioners is
made, eschuding the day of the commencement of the session of the eoust,
which court shall determine the same by a committee of reference if the par-
ties so agree or by the verdict of its jury; and shall render judgment and issue
execution.’

Sec. 27. R. S, c. 52, § 17, amended. The last 2 sentences of section 17 of
chapter 52 of the Revised Statutes are repealed and the following sentences en-
acted in place thereof:

‘The appellant shall, when such appeal is taken, include in the complaint a state-
ment setting forth substantially the facts of the case and shall give written notice
of such appeal with a copy of the complaint to the opposite party. An appeal
may be taken to the law court as in other actions.’

Sec. 28. R. S, c. 59, § 73, amended. The first sentence of section 73 of chap-
ter 50 of the Revised Statutes is amended to read as follows:

‘After a decree of sequestration is passed as proved in section 71, the court es
any tasttee thoseof i1 sueation shall appoint commissioners who shall give such
notice of the times and places of their sessions as the court e+ sseh fustice
orders; receive and decide upon all claims against the institution, and make re-
port to the court at such time as the court orders of the claims allowed and dis-
allowed and of the amount due each depositor, which shall be subject to exeep-
#Hew objections and amendment as reports of masters in chancery.’

Sec. 29. R. S, c. 59, § 251, sub-§ IV, amended. The 3rd sentence of subsec-
tion IV of section 251 of chapter 59 of the Revised Statutes, as enacted by section
I of chapter 386 of the public laws of 1957, is amended to read as follows:

‘Either party may fite exeeptions +o appeal from the decisions and rulings
of the court upon matters of law arising upon the trial, in the same manner
and with the same effect as is allowed in the Superior Court in the trial of
ease cases without a jury, without specifically reserving such right e exeept.’

Sec. 30. R. S, c. 60, § 126, amended. The last paragraph of section 126 of
chapter 60 of the Revised Statutes is amended to read as follows:

Iz *ee-p-t-l-eﬁs An appeal shal He may be taken to the law court from the de-
eiston of the Supertor Court as in other actions.

Sec. 31. R. S, c. 60, § 330, sub-§ III, amended. The last paragraph of sub-
section IIT of section 330 of chapter 60 of the Revised Statutes is amended to
read as follows:

‘Esceptions shadt He An appeal may be taken to the law court frem the de-
eisten of the Supestor Court as in other actions.’

Sec. 32. R. S, c. 60, § 347, sub-§ III, amended. The last paragraph of sub-
section ITI of section 347 of chapter 60 of the Revised Statutes is amended to
read as follows:

‘Eseeptions shelt He An appeal may be taken to the law court from the de-
etston of the Supertor Court as in other actions.’

o~
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Sec. 33. R. S,, c. 63-A, § 21, amended. The first sentence of section 21 of
chapter 63-A of the Revised Statutes, as enacted by section 1 of chapter 417 of
the public laws of 1955, is amended to read as follows:

‘Any person aggrieved by any decision or ruling of the board of trustees shall
have the right of appeal from such decisions or ruling to the mext term of the
Superior Court +6 be held in the County of Kennebec, held wot less than 30
days after the rendition of setd deetston of ruhne within 30 days after notice
of such decision or ruling.’

Sec. 34. R. S, c.82,§ 11,amended. The next to the last paragraph of section
11 of chapter 82 of the Revised Statutes, is amended to read as follows:

‘The licensee may appeal from such suspension or revocation within 30 days
thereof to any Justice of the Superior Court, ## term time of vaeation, by
certtorart, of MaRdamus of by any other srethod permissible under the rules
and praetices of sard eourt of the aws of s State and said court may make

such further orders in respect thereto as justice may require.

Sec. 35. R. S., c. 84, § 9, amended. The last sentence of section g of chapter
84 of the Revised Statutes is repealed and the following sentence enacted in
place thereof:

‘The findings of fact made by the commission acting within its powers shall
be conclusive, but the Supreme Judicial Court shall have the power to review
questions of law involved in any final decision or determination of the commis-
sion; provided that an appeal is taken by the aggrieved party within 30 days
after such determination, and said court may make such further orders in
respect thereto as justice requires.

Sec. 36. R. S.,c.88,§ 9, amended. The last paragraph of section g of chapter
88 of the Revised Statutes is amended to read as follows:

‘Any person, club, association or corporation aggrieved by the findings of
the commission may b% petittern take an appeal within 60 days to the Superior
Court in the county where the hearing was held. Swek petitionr On such appeal,
the complaint shall, in substance, state the findings of the commission and the
erounds for appeal, and said court shall consider said proceeding de novo and
the pastics thereto shall have risht of exception and appeat as in ciwil matters
no appeal may be taken to the law court as in other actions. In the event the final
judgment of the court reverses the finding of the commission, the court finding
and order shall be conclusive upon the commission.’

Sec. 37. R. S, c. 89, § 39, amended. The last sentence of section 39 of chapter
89 of the Revised Statutes is amended to read as follows:

‘If an appeal from the location be taken in accordance with section 59, then
notice of appeal on damages may be filed with the clerk of the county com-
missioners within 60 days after the final decision of the appellate court in favor
of such way as has been certified to him, to the Superior Court fizst ketd in
the county where the land is situated, srore than 30 days after sueh motice of
appeat i Hled which court shall determine the same in the same manner as
is provided in section 42, when no appeal on location is taken.’
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Sec. 38. R. S, c. 89, § 42, amended. The first 2 sentences of section 42 of
chapter 89 of the Revised Statutes are amended to read as follows:

‘Any person aggrieved by the estimate of damages by the county commis-
sioners, on account of the laying out or discontinuing of a way, may appeal
therefrom, at any time before the 3rd day of +the regular term et
thet at wwhieh within 30 days after the commissioners’ return is made, to +he
termr of the Superior Court, #st held in the county where the land is situated,
rrore than 30 days after the expiration of the time within which sueh

may be taken, exeluding the Fot day of s sessten which court shall determine
the same by a committee of reference if the parties so agree, or by a verdict of
its jury, and shall render judgment for the damages recovered, and judgment
for costs in favor of the party entitled thereto, and shall issue execution for the
costs only. The appellant shall file notice of his appeal with the county com-
missioners within the time above limited, and a% +he Fst terms of the court shall
#ile & eomplatnt shall include in the complaint a statement setting forth sub-
stantially the facts, upon which the case shall be tried like other cases.’

Sec. 39. R. S, c. 89, § 56, amended. The first 4 sentences of section 56 of
chapter 89 of the Revised Statutes are amended to read as follows:

‘Any party interested in such decision under the provisions of secton 55 may
appeal therefrom to the Superior Court in said county +e be entered wt the term
thereof first kreld after such deeisten within 30 days. All further proceedings
before the commissioners shall be stayed until a decision is made in the appellate
court. If no person appears at +hat tess to prosecute the appeal, the judgment
of the commissioners shall be affirmed. If the appeatl is then entered, not
efterwards appellant appears, the court may appoint a committee of 3 disin-
terested persons, who shall be sworn, and if one of them dies, declines or becomes
interested, the court shall appoint another in his place and they shall cause
notice to be given of the time and place of hearing hefore them by publication
thereof in the state paper for 6 successive weeks, the last publication to be 14
days at least before the day of hearing, and personal notice to the appellant
and to the chairman of the county commissioners, 30 days at least before the
time set for hearing+ #ey. They shall view the route, hear the parties and
make their report at the next of and term of the eourt to the court within 6o
days or such further time as the court allows after their appointment, whether
the judgment of the commissioners should be in whole or in part affirmed or re-
versed, which, being accepted and judgment thereon entered, shall forthwith be
certified to the clerk of the commissioners.’

Sec. 40. R. S, c. 89, § 58, amended. The next to the last sentence of section
58 of chapter 89 of the Revised Statutes is amended to read as follows:

‘The time and place of hearing upon such petition shall be according to ke
provistons of section 55+ ##. In case of an appeal to the Superior Court, the
appeal may be made &t any thme within 30 days after the return of the com-
missioners has been placed on the files a#d before the next term of satd eousrt
# the eounty: and the. The proceedings upon the appeal shall be according
to the provistons eof section §6.
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Sec. 41. R. S, c. 89, § 59, amended. Section 59 of chapter 89 of the Revised
Statutes is amended to read as follows:

‘Sec. 59. Petition for laying out highway; appeal; stay of proceedings.
Parties interested may appear, jointly or severally, at the time of hearing be-
fore the commissioners on a petition for laying out, altering, grading or dis-
continuing a highway- aad ass. Any such party may appeal from their decision
thereon at any tisve within 30 days after it has been placed on file asd befere
the mext term of tire superier court ik Suid county, et which termm suek appest
may be entered and to the Superior Court in said county, which appeal may be
prosecuted by him or by any other party who so appeared. All further pro-
ceedings before the commissioners shall be stayed until a decision is made in
the appellate court.’

Sec. 42. R. S, c. 89, § 60, amended. Section 60 of chapter 89 of the Revised
Statutes is amended to read as follows:

‘Sec. 60. Proceedings on appeal. If no person appears at tzet term to
prosecute the appeal provided for in section 59, the judgment of the commis-
sioners may be affirmed. If the appeal ts then entered, not afterwards appellant
appears, the court may appoint a committee of 3 disinterested persons, who
shall be sworn, and if one of them dies, declines or becomes interested, the court
may appoint some suitable person in his places asd they. They shall give such
notice as the court has ordered, view the route, hear the parties and make their
report at the mext or ond termr of the eourt to the court within 60 days or
such further time as the court allows after their appointment, whether the
judgment of the commissioners should be in whole or in part affirmed or re-
versed ; which, being accepted and judgment thereon entered, shall forthwith be
certified to the clerk of the commissioners.

Sec. 43. R. S, c. 89, § 63, amended. The 2nd sentence of section 63 of
chapter 89 of the Revised Statutes is amended to read as follows:

‘Any person aggrieved by an assessment may appeal to the Superior Court
at the termr thereof Hrat Lekd attes sueh assessmernts and the within 30 days.
The presiding tweee justice at that tesss shall, on hearing the case, determine
what part of said assessment shall be paid by the owners of the tract or town-
ship, and what part, if any, by the county, and there shall be no appeal from
such decision.’

Sec. 44. R. S, c. 89, § 115, amended. The last sentence of the first para-
graph of section 115 of chapter 8g of the Revised Statutes is amended to read
as follows:

‘He shall prosecute to final judgment and execution all civil cases in which the
State is a party in his county and shall institute seire faetas proceedings against
sureties on any recognizance upon which the principal and sureties have been
defaulted, before the term next succeeding that at which such default was en-
tered upon the docket of the court, unless by order in open court the presiding
justice shall grant a delay in metters of seire faeins proceedings against such
sureties.’
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Sec. 45. R. S, c. 89, § 133, amended. Section 133 of chapter 8g of the Re-
vised Statutes is amended to read as follows:

‘Sec. 133. Receive costs in favor of State. Costs in all civil actions in the
name of the State en seire feetds orf ether preeess, paid before execution is-
sues, shall be paid to the clerk of the court where the suit is pending and be
by him paid, without deduction, to the county treasurer.’

Sec. 46. R. S,, c. 89, § 164, amended. The 2nd sentence of section 164 of
chapter 89 of the Revised Statutes is amended to read as follows:

‘His name and place of residence or that of his attorney shall be indorsed on
the writ, summons or complaint and the indorser alone is liable for costs.’

Sec. 47. R. S, c. 89, § 165, amended. Section 165 of chapter & of the Re-
vised Statutes is amended to read as follows:

‘Sec. 165. Actions on sheriff’s bond; proceedings. Any other person having
a right of action on such bond may file an additional deelaration complaint
in the same action in the office of the clerk of courts, who shall issue a sum-
mons, directed to the defendant, spectiying the cause of action and the amount
demanded, returnable to the same court and indorsed by the name and place
of residence of such other person or his attorney< amd swek. Such indorser
is liable for costs like indorsers of writs, summonses and complaints.’

Sec. 48. R. S, c. 89, § 166, amended. Section 166 of chapter & of the Re-
vised Statutes is amended to read as follows:

‘Sec. 166. Service; right of person filing complaint; answer. Z~he preperts
of the defeadant mey be attached on such summens as on mesne proeess, and
# The summons shall be served on the defendant as e eriginet summons and
thereupor and attachment may be made, as in an original action. Thereupon
such person has all the rights of a plaintiff in the suit+ end the action. The de-
fendant shall answer to said deelaretion complalnt and judgment may be ren-
dered thereon as if it were filed in an action originally instituted for the same
cause.’

Sec. 49. R. S, c. 89, § 167, amended. Section 167 of chapter 8 of the
Revised Statutes is amended to read as follows:

‘Sec. 167. Damages assessed on rendition of judgment; issue of executions.
When judgment is rendered against the defendant in such action, camages shall
be assessed on each deelarstion complaint for the amount which the party
filing it would recover in & sw#t an action on the bond, with costs+: and eseew-
sons. Executions shall issue therefor in the name of each party so recovering
in the order in which the deetarations complaints were filed, but not beyond the
amount of the bond. If judgment is for the defendant on any such deelasetion
complaint, execution for costs shall issue against the party filing it. No such
action shall be dismissed, diseontinted of noncuited except by order of court,
without the consent of all parties interested as plaintiffs.’
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Sec. so. R. S, c. 89, § 191, amended. Section 191 of chapter 89 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 191. If escape happens through insufficiency of jail, sum paid, reim-
bursed. When such escape happens through the insufficiency of the jail, the
county commissioners may order the county treasurer to pay to the sheriff the
amount paid by him to such party= asd #. If they do not make such order
within 6 months after the demand is laid before them, the sheriff may bring
his action e# the ease against the inhabitants of such county, to be tried therein
or in an adjoining county=s, and am attested copy of the wrrit left with the
county treastrer, sed-a—ysbemaﬂ%e%ﬁﬂe-fﬁeeeﬁﬁ%ewﬁehﬁﬁfe—
tuesable, 15 & cuiffietent seswiee service shall be made as in other actions’

Sec. 51. R. S, ¢. 89, § 192, amended. Section 192 of chapter 89 of the
Revised Statutes is amended to read as follows :

‘Sec. 192. Agent to defend county appointed by commissioners; execution.
The commissioners may appoint an agent to appear and defend the suit+ asd
# action. If they have no meeting between the time of service and the retuss daw
thereot time within which the answer is required to be served, it shall be con-
tinued o the wext tersm for such time as the court directs, saving all advan-
tages to the defendantss and #. If judgment is rendered against the county,
the execution may be levied on the estate of any inhabitant, who has his remedy
against the county to recover the amount so levied.’

Sec. 52. R. S, c. 90-4, § 3, sub-§ IV, § C, sub-{ 5, div. (b), amended. The
ard sentence of division (b) of subparagraph 5 of paragraph C of subsection
IV of section 3 of chapter go-A of the Revised Statutes, as enacted by section
1 of chapter 405 of the public laws of 1957, is repealed, as follows:

%W%%%ﬁ%&m%w%%@%@ﬁ%m
witess etherwise ordered by the Coust.’

Sec. 53. R. S, c. go-A, § 61, sub-§ III, § B, sub-T 2, amended. The first
sentence of subparagraph 2 of paragraph B of subsection III of section 61 of
chapter go-A of the Revised Statutes, as enacted by section 1 of chapter 405
of the public laws of 1957, is amended to read as follows :

“The appeal to the Superior Court shall be entered at the rersr frst ocets-
Fiag i the county net less than 6 devs after the deeision from which
the appeal io taker taken within 30 days after the decision.’

Sec. 54. R. S., c. 91-A, § 52, amended. Section 52 of chapter g1-A of the
Revised Statutes, as enacted by section 1 of chapter 309 of the public laws of
1955, is amended to read as follows:

‘Sec. 52. Appeal; hearing. The appeal provided for in sections 5o and
51 shall be entered &t the term Hrst occussing not tess than taken within 30
days after notice of the decision from which the appeal is being taken, or not
less than 30 days after the application shall be deemed to have been denied.
Notice thereon shall be ordered by said court = term Himme of by any fustiee
thereot i1 waeatton, and said appeal shall be tried, heard and determined by the
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court without a jury in the manner and with the rights provided by law in
other civil cases so heard.’

Sec. 55. R. S,, c. 91-A, § 54, amended. Section 54 of chapter g1-A of the
Revised Statutes, as enacted by section 1 of chapter 399 of the public laws of
1955, is amended to read as follows:

‘Sec. 54. Appeal; trial. The appeal provided for in sections 50 and 51 shall
be tried at the tessr to which the notice is seturaable first term held not less
than 10 days after the notice has been given, unless delay shall be granted at
the request of the municipality for good cause, and said court shall, if re-
quested by the municipality, advance the case upon the docket so that it may
be tried and decided with as little delay as possible. Either party may fite es-
eeptions to appeal from the decisions and rulings of the court upon matters of
law arising upon the trial, in the same manner and with the same effect as is
allowed in the Superior Court in the trial of cases without a jury.’

Sec. 56. R. S, c. 91-A, § 55, amended. The last paragraph of section 55 of
chapter 91-A of the Revised Statutes, as enacted by section 1 of chapter 399 of
the public laws of 1953, is amended to read as follows:

‘The lien created by statute on real estate to secure the payment of taxes
shall be continued for 36 60 days after the rendition of judgment, and may be
enforced by sale of said real estate on execution, in the same manaer as attach-
able real estate may be sold under e previstons of seetton 3F e chapter 171,
section 31, and with the same right of redemption.’

Sec. 57. R. S, c. 91-4, § 91, sub-§ III, amended. Subsection III of section
o1 of chapter 91-A of the Revised Statutes, as enacted by section 1 of chapter 399
of the public laws of 1955, is amended to read as follows:

‘III. The court shall order that notice of the pendency of the b of com-
plaint be given to the defendants:

A. By publication of a true copy of the biH complaint and the order of
notice thereon, attested by the clerk of courts, in a newspaper published or
printed in whole or in part in the county where the municipality is situated,
if any, or if none, in the state paper, once a week for 3 successive weeks
with the last publication not less than 3o days before the time set for ap-
pearance of the defendants; and

B. By posting a true copy of the b# complaint and the order of notice
thereof, attested by the clerk of courts, in at least 3 public places within the
municipality not less than 30 davs before the time set for appearance of the
defendants; and

C. By mailing a copy of the published notice to the defendants at their last
known addresses.’

Sec. 58. R. S, c. 91-A, § 92, sub-§ I, repealed and replaced. Subsection I of
section 92 of chapter g1-A of the Revised Statutes, as enacted by section 1 of
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chapter 399 of the public laws of 1953, is repealed and the following enacted in
place thereof :

‘I. Service shall be made as in other actions on all defendants who can with
due diligence be personally served within the State. If any defendants cannot
be so served or are described in the complaint as being unascertained, service
shall be made by publication as in other actions in which publication is re-
quired. A copy of the published notice shall be mailed to all known defend-
ants at their last known address if they have not been personally served.’

Sec. 59. R. S, c. 94, § 28, amended. The gth paragraph of section 28 of
chapter g4 of the Revised Statutes is amended to read as follows :

‘In all actions between towns in which the determination of the pauper set-
tlement of a person or persons is involved, it shall be the duty of the clerk of
the court wherein such action is pending to notify the State Department of
Health and Welfare in writing of the pendency of such suit witkin %0 deys
from the date of entry of the swit action forthwith upon the filing of the com-
plaint. Such notice shall contain the names of the parties to the sei# action and
the names and addresses of the persons whose pauper settlement is involved. =
the exent of & notice for trint at the return torm the aforesatd netice shall be
formarded &5 5ot a5 15 possible after the entry of the aetion The State shall
have the right to enter its appearance on the docket of the court in which such
action is pending as a party defendant to plead and introduce evidence in the trial
of the cause on material issues involving pauper settlement. A recovery in such
an action against a town estops it from disputing the settlement of the pauper
with the town recovering in anv future action brought for the support of the
same pauper.’

Sec. 60. R. S, c. 96, § 34, amended. Section 34 of chapter 96 of the Re-
vised Statutes is amended to read as fo'lows :

‘Sec. 34. Damages for ways; appeal. The damages for a town way shall
be paid by the town; {for a private way, by those for whose benefit it is stated
in the petition to be, or wholly or partly by the town, if under an article in
the warrant to that effect it so votes at the meeting accepting such private way ;
or by cities, if it is proposed in the return laying out such way. Any person
aggrieved by the estimate of such damages may have them determined as pro-
vided in seetion =2 of chapter 89, section 42, by written complaint to the Su-
perior Court, retursable st the tesm thesesd mest #o be Leld within in the
county where the land lies, aftes within 60 davs from the date of the establish-
ment, alteration or discontinuance of such way by the town at its town meeting.
The comphaint shall be sermed at least 40 dova before said term by delvering
i hand an attested cop to the clerk of the town where the land Lies, and -b*
‘pe%-iﬁg attested contes in 2 publie and conspicneous places waithin said town
afrd 11 the ateinity -e-f the wav= but the fnal judement shall be recorded in
said court and shall net be certified to the county commrissioners. Service
shall be made upon the town where the land lies as in other actions, and by
posting attested copies in 2 public and conspicuous places within said town
and in the vicinity of the way; but the final judgment shall be recorded in said
court and shall not be certified to the county commissioners. \When any person,
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aggrieved by the estimate of damages for his land taken for a town or private
way, honestly intended to appeal therefrom and has by accident or mistake
omitted to take his appeal within the time provided by law, he may at any time
within 6 months after the expiration of the time when said appeal might have
been taken, apply to any justice of the court, in term time or vacation, stating
in his said application the facts of his case and said. Said justice, after due
notice and hearing, may grant to such petitioner permission to take his said
appeal o suel term of serd ceowst within such time as said justice shall direct
and on such terms as said justice shall order, and the subsequent proceedings
thereon shall be the same and with the same effect as if said appeal had been
seasonably taken.’

Sec. 61. R, S, c. 96, § 48, amended. The 4th, 5th, 6th and 7th sentences of
section 48 of chapter g6 of the Revised Statutes are amended to read as follows:

‘Such decision shall be final and binding upon all parties unless an appeal
therefrom shall be taken and catered at the next sueceeeding termr of to the
Superior Court, te be held in the county where the crossing is located sese
than 30 days after the date of the filing of the reperts and satd. Said
Public Utilities Commission shall be made a party defendant in such appeal
and entitled to be heard in all subsequent proceedings had upon such appeal.
The appellant shall, within 14 days from the date of the filing of such report,
file in the office of the Public Utilities Commission its reasons for appeal, and
¥+ days at teast before the sitting of the appeHate eewst it shall forthwith
cause to be served upon such other interested corporations or municipality or
the State Highway Commission a copy of such reasons for appeal, certified by
the clerk of the Public Utilities Commission. The presiding justice at sweh
termr of eourt shall make such order or decree thereon as law and justice may
require. dexeepttons may be talen to suek order of deerce. An appeal may
be taken to the law court as in other actions.’

Sec. 62. R. S. c. 96, § 81, amended. The last sentence of section 81 of
chapter g6 of the Revised Statutes is amended to read as follows:

‘Said complaint shall be filed at the fessms of in the Superior Court #esxt te be
keld ssthis in the county where the land is situated after within €o days from
the date of assessment.’

Sec. 63. R. S, c. g6, § 95, repealed and replaced. Section g5 of chapter g6
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 95. Notice to company. The notice required in section 93 shall be
by copy of the summons and complaint served upon the company at least 30
days before the action is in order for trial unless the court orders otherwise.’

Sec. 64. R. S, c. g6, § 168, amended. Section 168 of chapter ¢6 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 168. Appeal. Any person, whether a party to the proceedings or other-
wise interested therein or affected thereby, aggrieved by the doings of the com-
missioners, may appeal to the court at any time after their appointment and
before the end of the term follovving that at whieh the retusn is mede within

60 days after the return is made.’

&

At
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Sec. 65. R. S, c. 96, § 171, repealed and replaced. Section 171 of chapter
g6 of the Revised Statutes is repealed and the following enacted in place there-
of :

‘Sec. 171. Appeal. An appeal may be taken to the law court as in other
actions.’

Sec. 66. R. S, c. 102, § 12, amended. Section 12 of chapter 102 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 12. Debts of deorganized towns and school districts therein. Where
towns are deorganized by a repeal of their charters, and their liabilities are ex-
cepted and reserved by the repealing act, legal service of process to collect
such liabilities may be made on any inhabitant of lawful age resulent in the ter-
ritory included in said towns &s prewided for service of sueh proeess agenst
towas; provided #hat there are no legal officers in said territory on whom
service can be made. The provisions of this section extend to school districts in
said towns so far as applicable.’

Sec. 67. R. S, c. 103, § 9, amended. The last sentence of section g of chap-
ter 103 of the Revised Statutes is repealed, as follows :
“fa any et action in which there is a subsistine werdiet, H & meafortty of
the fustices sitting and quatified to aet in the ease after mature considesn-
Hon and eonsuttation de net comens in SFARNNG & new tral, the eoust shald

Sec. 68. R. S, c. 103, § 12, repealed. Section 12 of chapter 103 of the Re-
vised Statutes is repealed.

Sec. 69. R. S., c. 103, § 15, amended. The first sentence of section 15 of
chapter 103 of the Revised Statutes is amended to read as follows:

‘The following cases only come before the court as a court of law: Cases on
appeal from the Superior Court or a single justice of the Supreme Judicial
Court; criminal cases in which there are motions for new trials upon evidence
reported by the justice; questions of law arising on reports of cases, including
interlocutory orders or rulings of such importance as to require, in the opinion
of the justice, review by the law court before any further proceedings in the
action; bills of exceptions in criminal cases; agreed statement of facts; cases,
civil or criminal, presenting a question of law; all questions arising in eeuty
cases in which equitable relief is sought; motions to dissolve injunctions issued
after notice and hearing or continued after a hearing; questions arising on
writs of habeas corpus, mandamus and certiorari when the faets are asreed
ont oF are nscertatned and reported by « jusees.’

Sec. 7o. R. S, c. 103, §§ 16 and 17, repealed. Sections 16 and 17 of chapter
103 of the Revised Statutes are repealed.

Sec. 71. R. S, c. 103, § 18, repealed and replaced. Section 18 of chapter
103 of the Revised Statutes is repealed and the following section enacted in
place thereof :

‘Sec. 18. Entry of judgment; attachments; death of party. In criminal
cases the clerk of courts of a county, by virtue of a certificate provided for in
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this chapter, received in vacation, shall enter judgment as of the preceding
term.

In civil cases judgment shall be entered forthwith upon receipt of the cer-
tificate of decision from the law court. If the judgment is for the plaintiff, any
attachment then in force shall continue for 6o days after entry of such judg-
‘ment. When a party to an action dies while the action is pending, before
the law court, and no suggestion of death has been made upon the docket of
the county where the action is pending, at the time when the certificate of deci-
sion is received by the clerk of courts in such county, any Justice of the Superior
Court may order such action to be continued in order that such death may be
suggested upon such county docket, and the proper parties entitled to defend
or prosecute such action may enter their appearance therein; and such justice
may further order that any attachment then in force shall continue for such
time in excess of 60 days after entry of judgment as in his discretion he deems
necessary to protect the interests of the plaintiff.’

Sec. 72. R. S, ¢. 103, § 19, repealed and replaced. Section 1 of chapter
103 of the Revised Statutes is repealed and the following section enacted in
place thereof :

‘Sec. 19. Attachments continue on death of plaintiff. When a plaintiff dies
before the expiration of 60 days from the rendition of judgment in his favor,
or before the expiration of 60 days after the clerk of courts in the county where
the action is pending receives a certificate of decision from the law court order-
ing final judgment for the plaintiff, and no suggestion of death has been made
upon the docket of said courts, execution may issue as is now provided and all
attachments then in force continue for go days thereafter.

Sec. 73. R. S, c. 103, § 20, repealed. Section 20 of chapter 103 of the Re-
vised Statutes is repealed.

Sec. 74. R. S, c. 106, § 5, repealed and replaced. Section 5 of chapter 106
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 5. Jurisdiction; powers. The Superior Court, exclusive of the Su-
preme Judicial Court, shall have and exercise jurisdiction and have and exer-
cise all of the powers, duties and authority necessary for exercising the juris-
diction in any and all matters either original or appellate, which were, prior to
January 1, 1930, within the jurisdiction of the Supreme Judicial Court or any
of the Superior Courts, whether cognizable at law or in equity, except as con-
current jurisdiction is vested in the several municipal courts, and except as pro-
vided in chapter 107, section 1, provided that it shall have and exercise none of
the jurisdiction, powers, duties and authority of the Supreme Judicial Court
sitting as a law court. A single Justice of the Supreme Judicial Court also
shall have and exercise jurisdiction, and have and exercise all of the powers,
duties and authority necessary for exercising the same jurisdiction as the Su-
perior Court, to hear and determine, with his consent, any civil action in the
Superior Court in which the parties have no right to trial by jury or in which
the right to trial by jury has been waived, except actions for divorce or annul-
ment.

e
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Sec. 75. R. S, c. 106, § 9, repealed and replaced. Section ¢ of chapter 106
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 9. Seal; form of summonses, writs and processes; facsimile signature
of clerk. The Justices of the Superior Court shall establish a seal for said court.
All summonses, writs and other processes of said court shall be in the name of
the State under the seal of said court. They shall be signed by any one of the
clerks and obeyed and executed throughout the State. The clerk in any county
may sign and issue any such summons, writ or other process for an action in
the Superior Court in any other county in which the action might legally be
brought. A facsimile of the signature of the clerks of the Superior Courts im-
printed by or at their direction upon any writ, summons, subpoena, order or
notice or order of attachment, except executions and criminal process, shall
have the same validity as their written signature.

Sec. 76. R. S, c. 106, § 14, amended. Section 14 of chapter 106 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 14. Exceptions in criminal cases; motions for new trial; appeals in civil
cases. When the court is held by one ]uSthC a party aogrleved by any of his
opinions, directions or judgments in any etw# e criminal proceeding may, dur-
ing the term, present written exceptions in a summary manner signed by himself
or counsel, and when found true they shall be allowed and signed by such jus-
tices p-ﬁeﬂ-d-eé kowever, thet . In all cases, such exceptmns shall be pre-
sented within 30 days after the verdict is rendered or the opinion, direction or
judgment is announced in the case in which such verdict, opinion, direction or
judgment is made; but if ke the justice deems them frivolous and intended for
delay, he may so certify on motion of the party not excepting< and swek. Such
exceptions may then be transmitted at once by such justice to the Chief Justice
and shall be argued in writing on both sides within 30 days thereafter, unless the
presiding justice for good cause enlarges the time, and they shall be considered
and decided by the justices of said court as soon as may be and the decision
certified to the clerk of the county where the case is pending. The provisions
of this section apply to exceptions filed in any e+ of criminal proceedings in
the Superior Court. If the justice of the Supremre Judietad Cotrt o of the Su-
perter Lourt disallows or fails to sign and return the exceptions or alters any
statement therein, in edtker eivit o " criminal proceedings, and either party is
aggrieved, the truth of the exceptions presented may be established before
the Supreme Judicial Court sitting as a court of law, upon petition setting forth
the grievance, and thereupon, the truth thereof being established, the excep-
tions shall be heard and the same proceedings had as if they had been duly
signed and brought up to said court with the petition. The Supreme Judicial
Court shall make and promulgate rules for settling the truth of exceptions al-
leged and not allowed. All motions for new trials in criminal cases, as against
law or evidence, shall be filed during the term at which verdict is rendered, but
in no case later than 30 days aiter verdict rendered.

For all purposes for which an exception has heretofore been necessary in
civil cases, it is sufficient that a party, at the time the order or ruling of the
court is made or sought, makes known to the court the action which he desires
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the court to take or his objection to the action of the court and his grounds
therefor. If a party has no opportunity to object to a ruling or order, the ab-
sence of an objection does not thereafter prejudice him. In any civil case a de-
fendant aggrieved by any judgment, ruling or order may appeal therefrom to
the law court within 30 days or such further time as may be granted by the court
pursuant to a rule of court.’

Sec. 77. R. S, c. 106, § 17, repealed and replaced. Section 17 of chapter

106 of the Revised Statutes is repealed and the following section enacted in place
thereof :

‘Sec. 17. Service of process. Service of process shall be as prescribed by
rule of court.’

Sec. 78. R. S, c. 106, § 18, repealed. Section 18 of chapter 106 of the
Revised Statutes is repealed.

Sec. 79. R. S, c. 106, § 19, amended. Section 19 of chapter 106 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 19. Trial to proceed when dilatory pleas overruled. When a dilatory
plea is overruled and exceptions taken in a criminal case, the court shall pro-
ceed and close the trial, and the action shall then be continued and marked

“law,” subject to the previstens ef section 14.

Sec. 8o. R. S, c. 107, §§ 2 and 3, repealed. Sections 2 and 3 of chapter 107
of the Revised Statutes are repealed.

Sec. 81. R. S, c. 107, § 4, amended. The first paragraph of section 4 of chap-
ter 107 of the Revised Statutes is amended to read as follows:

‘The supreme tudictnt court and the Superior Court shall have jurisdiction
a5 & court of equrty to grant appropriate equitable relief in the following cases:’

Sec. 82. R. S, c. 107, § 4, sub-§ VIII, amended. Subsection VIII of section
4 of chapter 107 of the Revised Statutes is amended to read as follows:

‘VIII. Of bi#Hs actions of interpleader notwithstanding the eesmplainant
plaintiff is a common carrier and as such has a lien for carriage or storage
upon the property which is described in the bt complaint. No complainant
plaintiff in interpleader shall be denied relief by reason of any interest in the
fund or other subject matter in dispute. Nethins herein contaired shal be
constried to dispense with any of the other requisites for a bill of imter
pleades.’

Sec. 83. R. S, c. 107, § 4, sub-§ XII, repealed. Subsection XII of section
4 of chapter 107 of the Revised Statutes is repealed, as follows:

diseovery when a diseovery may be lewiuly required according to the
eourse of chaneery proceedines.’

Sec. 84. R. S, c. 107, § 9, repealed. Section g of chapter 107 of the Revised
Statutes is repealed.

P
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Sec. 85. R. S, ¢. 107, § 10, repealed and replaced. Section 10 of chapter
107 of the Revised Statutes, as amended by section 2 of chapter 392 of the
public laws of 1953, is repealed and the following section enacted in place
thereof :

‘Sec. 10. Petition for assignment of another justice on a matter. Within 10
days after the service of a complaint or other application in which equitable
relief is sought, the defendant, prior to the filing of his answer, may petition
in writing for good cause shown to the Chief Justice of the Supreme Judicial
Court for the assignment of a justice to preside on the matter other than the
justice to whom the original complaint or application was presented. Upon the
receipt of such petition the Chief Justice may assign another justice to hear the
matter.’

Sec. 86. R. S., c. 107, §§ 11, 13-28, 30, repealed. Section 11, sections I3
to 28 and section 30 of chapter 107 of the Revised Statutes are repealed.

Sec. 87. R. S, c. 107, § 31, amended. The first sentence of section 31 of
chapter 107 of the Revised Statutes is repealed, as follows:

‘Al evrdenee before the court below, oF an abstraet thercof approved by the
jastice hearing the ease, shatl on appeat be reperted.

Sec. 88. R. S,, c. 107, §§ 32 and 34, repealed. Sections 32 and 34 of chapter
107 of the Revised Statutes are repealed.

Sec. 89. R. S, c. 107, § 35, amended. The last sentence of section 35 of
chapter 107 of the Revised Statutes is repealed and the following sentence
enacted in place thereof :

‘No appeal lies from any order or decree for such punishment, save upon ques-
tions of jurisdiction; nor shall such appeal suspend the enforcement of any such
order or decree unless the court so directs.’

Sec. go. R. S, c. 107, § 51, repealed and replaced. Section 51 of chapter
107 of the Revised Statutes is repealed and the following section enacted in place
thereof :

‘Sec. 51. Proceedings in case of death or disability of presiding justice. If
in any criminal case the justice before whom the defendant has been tried is,
by reason of death, resignation, sickness, removal or other disability, unable
to perform the duties to be performed by the court after a verdict or finding
of guilt, any other Justice of the Superior Court may perform those duties, but
if such other justice is satisfied that he cannot perform those duties because he
did not preside at the trial or for any other reason, he may in his discretion grant
a new trial.

Sec. 91. R. S, ¢. 107, § 52, repealed and replaced. Section 52 of chapter
107 of the Revised Statutes is repealed and the following section enacted in
place thereof :

‘Sec. 52. Appeal found to be frivolous. If an appeal to the law court is
found by that court to have been frivolous and intended for delay, treble costs
may be allowed to the prevailing party.’
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Sec. g2. R. S, c. 107, §§ 53 and 54, repealed. Sections 33 and 54 of chapter
107 of the Revised Statutes are repealed.

Sec. 93. R. 8, c. 168, § 4, amended. Section 4 of chapter 108 of the Re-
vised Statutes, as amended by chapter 115 of the public laws of 1957, is further
amended to read as follows:

‘Sec. 4. Jurisdiction. A municipal court shall not have jurisdiction in any
civil matter unless a defendant resides within the county in which such court
is established, or is a nonresident of the State and has personal service within
the county, or a party summoned as trustee resides within the county, or prop-
erty of the defendant is attached within the county in which such court is es-
tablished ; but in case of such personal service, trustee or attachment, such court
shall have jurisdiction concurrent with the Superior Court and with all other
municipal courts in the same county wherein it is established of all civil actions
in which the debt o damages demanded do not exceed $606 neither damages
in excess of $600 nor equitable relief is demanded. Any action in which the
judge of such municipal court may be interested, either by relationship, as
counsel or otherwise, may be brought by such judge before any other court,
superior or municipal, in the same county in the same manner and with like ef-
fect as other actions therein.’

Sec. g4. R. S, c. 108, § 5, amended. Section 5 of chapter 108 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 5. Summonses. Mwits Summonses in civil actions before any mu-
nicipal court may be made returnable at any term thereof, to be held not less
than 7 nor more than 65 days from their date.’

Sec. 95. R. S., c. 108, § 6, amended. The first paragraph of section 6 of
chapter 108 of the Revised Statutes is amended to read as follows:

‘The signature of the recorder or clerk of any municipal court to a com-
plaint, warrant, mittimus, summons, writ or other document, purporting to
come from the court of which he is recorder or clerk, shall be sufficient evi-
dence of his authority to issue the same, without in any way accounting for
the absence or presence of the judge of said court.

Sec. g6. R. S, c. 108, § 7, amended. Section 7 of chapter 108 of the Revised
Statutes 1s amended to read as follows:

‘Sec. 7. Summonses returnable to any municipal court in county. Mleis
Summonses issued from any municipal court may be made returnable to any
other municipal court in any county, but nothing in he prewistens ef this sec-
tion shall be construed as permitting a defendant in one county to be summoned
into a municipal court in another county unless one or more trustees of the
principal defendant reside in a county other than the county in which said de-
fendant resides as provided in seettor &= of chapter 114, section §4.’

iy
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Sec. 97. R. S., c. 108, § 10, amended. Section 10 of chapter 108 of the Re-
vised Statutes, as amended by section g of chapter 334 of the public laws of
1957, is further amended to read as follows:

‘Sec. 10. Costs and fees; overcharging costs. The costs and fees taxed and
allowed in all the municipal and trial justice courts shall be as follows:

Costs in civil actions. Costs to parties and attorneys in civil actions shall be:

To plaintiffs who prevail :

L

II.

Where the damages recovered amount to $20 or more;
Yt Summons $3.50
Entry 1.00

Officers’ fees for serving summons and writ of attachment, as al-
lowed by the court —

Attendance, each term 3.50
Travel, each term .66

Witness fees, as allowed by the court —

Where the damages recovered amount to less than $20;
et Summons $2.00
Entry 1.00

Officers’ fees for serving summeons and writ of attachment, as al-
lowed by the court -

Attendance, each term 2.00
Travel, each term .66

Witness fees, as allowed by the court —

To defendants who prevail :

Pleadings $2.00
Witness fees, as allowed by the court —
Attendance, each term 2.00

Travel, each term .66

To trustees who make disclosure at the return term:

Disclosure $1.00
Attendance, each term 2.00
Travel, each term .66

Witness fees, as allowed by the court —
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If the prevailing party actually travels more than 10 miles for the special
purpose of attending court in any such action, he may be allowed by the court
for every 10 miles so traveled, but not exceeding 40 miles .33

The allowance for travel and attendance to parties recovering costs shall be
limited to 2 terms, except that the court for good and sufficient cause may order
allowance for additional terns.

Copies of papers for removal or appeal to the Superior Court, to be paid by
the appellant to the municipal court and taxed in his cost by the Superior Court
if he finally prevails 2.00

If any attorney at law or other person demands or takes for a writ of at-
tachment with a summons or for an original summons with the declareton
and complaint, returnable before a trial justice, judge or recorder of a mu-
nicipal court, more than the costs and fees allowed in the preceding paragraphs
of this section from the defendant; or, in the taxation of costs, such justice, judge
or recorder taxes or allows more than that sum for the same, he forfeits to the
defendant not less than $5 nor more than $10, to be recovered in an action ef
debt, but nothing heremn contained shall be so construed as to reduce the fees
of municipal courts otherwise established by law.

LEvery attorney shall pay the municipal court an entry fee of $1 for each civil
svset action entered. There shall be no charge to any attorney by sa‘d court for
blank writs or summonses, for issuing any execution, any execution renewal, any
writ of possession or for taxing costs.

Fees in criminal cases.
Receiving a complaint and issuing a warrant $5.00

The aforesaid fees when received shall be disposed of as provided by the pub-
lic laws or by the acts establishing the respective courts.’

Sec. 98. R. S, c. 110, 8§ 3, amended. Section 3 of chapter 110 of the Revised
Statutes is amended to read as follows:

‘Sec. 3. Jurisdiction in civil actions. Every trial justice may told a court
in his county, as provided in this chapter, and have original and exclusive juris-
diction of all civil actions, including prosecutions for penalties in wh:ch his town
is interested, when he debt o demases demanded do not exeeed $20 neither
damages in excess of $20 nor equitable relief is demanded, except those in
which the title to real estate, according to the pleadings o+ bstef statement filed
in the case of either party, is in question; and except that in those towns in which
a municipal court is established, his jurisdiction is restricted to those cases in
which jurisdiction was given to justices of the peace, in the act estatlishing such
court, and to cases wherein jurisdiction is given to trial justices in like manner.’

Sec. g9. R. S, c. 110, § 4, repealed and replaced. Section 4 of chapter 110
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 4. Summons, form and service; attachment and trustee process. Civil
actions before a trial justice shall be commenced by a summeons signed by the
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justice and returnable before him at a stated time and place not less than 7 nor
more than 6o days after the service thereof, The summons, together with a
complaint stating in simple and concise language the nature of the case, shall be
served in the same manner as process in the Superior Court. In connection with
the commencement of any such action, attachment and trustee process may be
used in the manner and to the extent provided by law upon procedure as near
to that in the Superior Court as the nature of the tribunal admits.

Sec. 100. R. S, c. 110, § 6, amended. Section 6 of chapter 110 of the Revised
Statutes is amended to read as follows:

‘Sec. 6. When parties live in different counties. When the parties reside in
different counties, such actions shall be commienced before any disinterested trial
justice residing in the county where any defendant resides; but all trustee ac-
tions, returnable before such justice, shall be commenced within the county where
some trustee named in the we=st summons resides.’

Sec. 1o1. R. S, c.110,§ 7,amended. Section 7 of chapter 110 of the Revised
Statutes is amended to read as follows:

‘Sec. 7. Summons returnable before another in same county. Mreis A sum-
mons issued by any trial justice may be made returnable before any other trial
justice of the same county and shall have the same effect as if signed by the lat-
ter justice,’

Sec. 102. R. S, c. 110, § 8, amended. Section 8 of chapter 110 of the Revised
Statutes is amended to read as follows:

‘Sec. 8. Summons, when returnable; justice to be present with summons,
No swxit summons shall be made returnable before any trial justice at an earlier
hour than g o’clock in the {orenoon nor later than 4 o’clock in the afternoon.
No judgment of such justice is valid if he is not present with the plaintiff’s s
summons at the place within one hour after the time therein named unless the
case is continted by some other justice, as provided in section 10.

Sec. 103. R. S, c. 110, § 9, amended. Section g of chapter 110 of the Revised
Statutes is amended to read as follows:

‘Sec. 9. Dismissal or default after one hour; stricken off. The justice may
enter judgment on senswit dismissal or default against the party {ailing to ap-
pear at the end of one hour aiter the time of return set forth in the s sum-
mons; but may in his discretion, on motion of either party, strike off the same
within 24 hours thereafter, upon such terms as he deems reasonable.’

Sec. 104. R. S, c. 110, § 10, amended. Section 10 of chapter 110 of the Re-
vised Statutes 1s amended to read as follows:

‘Sec. 10. When justice cannot attend, another may continue proceedings.
When a trial justice fails to attend at the time and place appointed by him for
the trial of any swit action already entered or at which a sws+ summeons is return-
able before him, any other trial justice, who might legally try the same or any
justice of the peace residing in the same or an adjoining town may attend and
continue such action, once, to a day certain, not exceeding 30 days, and note the
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fact on the s+ summons and on his own dockets and #. If said rrial justice,
who so appointed such time and place or before whom such w+# summons is re-
turnable, fails to attend at the time and place fixed in such continuance, such
action may then and there be entered before and tried by some other trial justice
of the same town or, if none such resides therein, then before some trial justice of
the same county who may render judgment and issue execution as if the action
had been originally returnable before him.’

Sec. 105. R. S, c. 110, § 11, amended. Section 11 of chapter 110 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 11. Where court held; pleadings; limitation of costs. A trial justice
may hold a court at his dwelling house, office or other suitable place and the
st summons shall be made returnable accordingly. He may adjourn his court
by proclamation, from time to time, as justice requires. In actions before him the
defendant shall plead the senerrl isste pud seed not fde any beted statement
not be required to file any responsive pleading, except where the title to real es-
tate is in question. When an action in which the defendant does not appear is
continued at the request of the plaintiff, only one travel and attendance shall be
taxed for him unless the defendant agrees, in writing, to such coatinuance.’

Sec. 106. R. S, c. 110, § 12, amended. Section 12 of chapter 110 of the Re-
vised Statutes is amended to read as {ollows:

‘Sec. 12. Judgment on default or trial. If a person served with process does
not appear and answer thereto, his default shall be recorded and the charge in
the deelnration complaint taken to be trues end er. On such default and when
on trial the action is maintained, the justice shall enter judgment for such sum,
not exceeding $20, as he finds due to the plaintiff, with costs, and issue execu-
tion.’

Sec. 107. R. S, c. 110, § 14, amended. Section 14 of chapter 170 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 14. Hearing of certain actions. Every trial justice may #sstre writs
of seire faetas hear actions against executors or administrators, upon a sug-
gestion of waste, after judgment against them; against bail in civil actions and
indorsers ef wwrits for costs; and enter judgment and issue execution as any
court might do in like cases.’

Sec. 108. R. S, c. 110, § 16, amended. Section 16 of chapter 110 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 16. Execution issued on transcribed record. On such transcribed
record, the justice may issue executions as if the judgment was rendered by him-
self, changing the form as the case requires; but no such first execution shall
issue after one year from the time when the judgment was rendered, unless o
setre fmetns the debtor after notice has failed to show cause why execution should
not issue.’

Sec. 109. R. S, c. 110, § 18, amended. The first sentence of section 18 of
chapter 1170 of the Revised Statutes is amended to read as follows:

‘If any trial justice dies or removes from the State without recorcing and sign-
ing a judgment by him rendered in an action before him, and his d()cket orlgmal
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st summons and papers pertaining thereto, and execution if any issued, are
so deposited in the office of the clerk, the clerk shall, on payment of the usual
fees, make out and certify copies of all the papers in such cause and all facts
appearing in such docket: and sweh. Such copies are legal evidence.’

Sec. 110. R. S, ¢, 110, § 21, amended. Section 21 of chapter 110 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 21. Justice not to be of counsel; dismissal of action. No trial justice
shall be of counsel {or or give advice to either party in e swit an action before
him or be subsequently employed as counsel or attorney in any case tried before
him ; nor hear or determine any civil action commenced by himself ; and every
action so commenced shall abeate be dismissed.’

Sec. 111. R. S, c. 111, § 1, amended. Section 1 of chapter 111 of the Revised
Statutes is amended to read as follows:

‘Sec. 1. When title to real estate is in question. In actions i#r & musnieipst
eeurt oFf Dbefore a trial justice when it appears by the pleadings e+ brief state-
smest that the title to real estate is in question, the cause shall be on request of
either party be removed to the Superior Court in the County+ sré sueel, Such
party shall recognize to the other in a reasonable sum, with sufficient sureties,
to enter the case at the sext tern therests and #f in the Superior Court within
30 days. If he does not so recognize, the trial justice o smunicipat court fudee
shall hear and decide the case as if such request had not been made.

Sec. 112. R. S, c. 111, § 2, amended. Section z of chapter 111 of the Revised
Statutes is amended to read as follows:

‘Sec. 2. Copy and papers produced at appellate court; proceedings if not
entered. The party so recognizing shall produce at said court a copy of the
record and all such papers as are required to be produced by an appellants and
#. If he fails to do so or to enter the action as befere provided, ke it shall on
complaint of the adverse party be semsuited dismissed or defaulted, as the case
may bes and sweh. Such judgment shall be rendered as law and justice require.’

Sec. 113. R. S, c. 111, § 4, amended. The first sentence of section 4 of chap-
ter 111 of the Revised Statutes is amended to read as follows:

‘Any party aggrieved by the judgment of ke judge o+ the a municipal court or
trial justice, whether after trial or upon default, may appeal to the sext Superior
Court in the same county and may enter such appeal at any time within 5 days
after the judgment, Sunday not included.’

Sec. 114. R. S, c. 111, § 9, amended. Section g of chapter 111 of the Revised
Statutes is amended to read as follows:

‘Sec. 9. Actions and executions, when directed into other counties. In eeses
of seire faetas actions against bail, indorsers e+ swits for costs, and proceedings
after judgment against executors or administrators, and in all trastee preoeesses
o eortsinat weits actions against 2 or more defendants before a trial justice or
a judge of a municipal court, where the defendant or trustee resides out of the
county where the proceedings are had, the justice or judge may direct the sum-
mons, writ or execution to any proper officer of the county where such de-
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fendant or trustee resides, who shall charge fees of travel from the place of his
residence to the place of service only, and postage paid by him.’

Sec. 115. R. S.,c. 112, § 1, repealed. Section 1 of chapter 112 of the Revised
Statutes is repealed.

Sec. 116. R. S, c. 112, § 2, amended. Section 2 of chapter 112 of the Revised
Statutes is amended by repealing the first paragraph, as follows:

‘Al eivib aettons, except setre faeins and other speetsd writs, shall be com-
mrenced by ertsinel weritss whieh, i e superior eowst, may be issued by
the clesk 11 term ttme of vaeation and framed to attech the geods and es-
tate of the defendant and ios want thercof to take the bods, of as en ortoinsd
SHEHRORS, w{-hef%ﬁheﬁ-aﬂeféef%ea%é&eh%aﬁéeﬁ%e—aﬁém&eaeﬁs
Wﬁﬁﬁ%ﬁ%&%iﬁ%%%ﬁ%ﬁ%@iﬁem
and the defendant 15 not lable to arrest, the writ and semmens ey be eom-
bired in one. Afwﬁtseﬁeéby%ﬂeekfkei&ﬁyeeﬁﬁ{j‘maybefméefe%&fﬂ-

able i any other county i which the action might be legally brousht’

Sec. 117. R. S, c. 112, §§ 3 and 4 repealed. Sections 3 and 4 of chapter 112
of the Revised Statutes are repealed.

Sec. 118. R. S, c. 112, § 5, amended. Section 5 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 5. Unknown defendant sued by assumed name. When the name of a
defendant is not known to the plaintiff, the w+t summons may Issue against
him by an assumed names ase #., If duly served, it shall not be ebsated dis-
missed for that estse reason bhut may be amended on such terms as the court
orders.’

Sec. 119. R. S, c. 112, § 6, repealed and replaced. Section © of chapter
112 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 6. Indorsement of summons, writ, petition or complaint. When the
plaintiff, petitioner or complainant in any judicial proceeding is not an inhabitant
of the State, every original summons, writ, petition or complaint shall, upon mo-
tion of an adverse party made within 20 days of service upon him, be indorsed
by a sufficient inhabitant of the State, or security for costs furnished by deposit
in court in such amount as the court shall direct. If pending such action, the
plaintiff, petitioner or complainant removes from the State, such an indorser
shall be procured or security for costs furnished on motion; but if one of such
plaintiffs, petitioners or complainants is an inhabitant of the State, no indorser
or security shall be required except by special order of the court. The name of
an attorney of this State upon such summons, writ, petition or complaint will
be deemed to have been placed there to meet the requirements of this section
in the absence of any words used in connection therewith showing a different
purpose.
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Sec. 120. R. S, c. 112, § 9, amended. Section g of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 9. Personal and transitory actions; transfer from one county to another.
Personal and transitory actions, except process of foreign attachment and ex-
cept as provided in the %eHe%&g sections 10 to 16, shall be brought, when the
parties live in the State, in the county where any plall’ltlff or defendant lives; and
when no plaintiff lives in the State, in the county where any defendant lives—; and
when rot so brotweht, they shal on motion of Hrspeetion by the eourt be abated
end the defendant alesred double costs. Improper venue may be raised by
the defendant by motion or by answer, and if it is established that the action
was brought in the wrong county, it shall be dismissed and the defendant allowed
double costs. When the plaintiff and defendant live in different counties at the
commencement of any such action, except process of foreign attachment, and
during its pendency one party moves into the same county with the other, it
may, on motion of either, be transferred to the county where both then live if
the court thinks that justice will thereby be promoted; and be tried as if orig-
inally commenced and entered therein= pfeﬁéeé koweves, that suits, Actions by
the assignee of a nonnegotiable chose in action, when brought in the Superior
Court or in a municipal court, shall be commenced in the county in which the
original creditor might have maintained his action; and when brought before
a trial justice, the s+#it summons shall be made returnable before a magistrate
who would have had jurisdiction had the chose in action not been assigned.’

Sec. 121. R. S, c. 112, § 12, amended. Section 12 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 12. Jurisdiction obtained by attachment. In all actions commenced in
any court proper to try them, jurisdiction shall be sustained if goods, estate,

effects or credits of any defendant are found within the State and attached ew
the esteinal writ: and service shall be made as provwided in section 2+’

Sec. 122. R. S, c. 112, § 15, amended. Section 15 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 15. Certain actions in behalf of State. An action in behalf of the State
to enforce the collection of state taxes upon any corporation or to recover of
any person or corporation moneys due the State, public funds or property be-
longing to the State, or the value thereof, may be brought in any county< p+e-
wided thet o, On motion of the defendant, any Justice of the Superior Court
holding the tesm ot whieh such action s retusneble may, for sufficient rea-
sons shown, remove the same to the docket of said court in any other county
for trial and may, upon such removal, award costs to the defendant for one
term, to be paid by the Treasurer of State on presentation of the certificate of
the amount thereof from the clerk of courts of the county from which said ac-
tion is transferred.

Sec. 123. R. S, c. 112, § 16, amended. Section 16 of chapter 112 of the Re-
vised Statutes 1s amended to read as follows:

‘Sec. 16. Justice actions, service. An action against 2 or more defendants
residing in different counties, to be tried before a trial justice or municipal court,
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may be brought in the county where either residess and the w=it and exeention
shatt be direeted to and exeewted. The process shall be served and the execu-
tion levied by the proper officers in each of such counties= bt #. If there is only
one defendant, such action shall be commenced in the county where he resides.’

Sec. 124. R. S, c. 112, §§ 17-20, repealed. Sections 17 to 20 of chapter 112
of the Revised Statutes are repealed.

Sec. 125. R. S, c. 112, § 21, repealed and replaced. Section 21 of chapter
112 of the Revised Statutes is repealed and the following enacted in place there-
of :

‘Sec. 21. Service of process.

I. Any person, whether or not a citizen or resident of this State, who in
person or through an agent does any of the acts hereinafter enumerated in
this section, thereby submits said person, and, if an individual, his personal
representative, to the jurisdiction of the courts of this State as to any cause
of action arising from the doing of any of said acts:

A. The transaction of any business within this State;

B. The commission of a tortious act within the State resulting in physical
injury to person or property;

C. The ownership, use or possession of any real estate situated in this
State;

D. Contracting to insure any person, property or risk located within this
State at the time of contracting.

II. Service of process upon any person who is subject to the jurisdiction of
the courts of this State, as provided in this section, may be made by personal-
ly serving the summons upon the defendant outside this State, with the same
force and effect as though summons had been personally served within this
State.

III. Only causes of action arising from acts enumerated herein may be as-
serted against a defendant in an action in which jurisdiction over him is based
upon this section.

IV. Nothing contained in this section limits or affects the right to serve
any process in any other manner now or hereafter provided by law.

Sec. 126. R. S, c. 112, §§ 22 and 23, repealed. Sections 22 and 23 of chapter
112 of the Revised Statutes are repealed.

Sec, 127. R. S, c. 112, § 27, amended. The first sentence of section 27 of
chapter 112 of the Revised Statutes is amended to read as follows:

‘When any personal property is attached which by reason of its bulk or other
special cause cannot be immediately removed, the officer may within 5 days
thereafter file in the office of the clerk of the town in which the attachment is
made an attested copy of so much of his return on the writ of attachment as
relates to the attachment, with the value of the defendant’s property which he

o,
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is thereby commanded to attach, the names of the parties, the date of the writ
of attachment and the court to which it is returnable, and such attachment is
as effectual and valid as if the property had remained in his possession and cus-
tody.’

Sec. 128. R, S, c, 112, § 28, amended. Section 28 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 28. Attachment of shares in a corporation. When the share or interest
of any person in an incorporated company is attached on mesne process, an
attested copy of the writ of attachment with a notice thereon of the attachment,
signed by the officer, shall be left with the clerk, cashier or treasurer of the
company=+ ané sweh, Such attachment is a lien on such share or interest and
on all accruing dividendss ame #. If the officer having the writ of attachment
exhibits it to the official of the company having custody of the account of shares
or interest of the stockholders, and requests a certificate of the number held by
the defendant, and such official unreasonably refuses to give it or willfully gives
him a false certificate thereof, he shall pay double the damages occasioned by
such refusal or neglects, to be recovered against him in an action es the ease
by the creditor.’

Sec. 129. R. S, c. 112, § 29, repealed and replaced. Section 29 of chapter
112 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 29. Attachment of franchise and other property of corporation. The
franchise and all right to demand and take toll and all other property of a cor-
poration may be attached on mesne process, and the attaching officer shall serve
an attested copy of the writ of attachment upon the corporation in the same
manner as other process.’

Sec. 130. R. S., c. 112, § 30, amended. The first sentence of section 30 of
chapter 112 of the Revised Statutes is amended to read as follows:

‘Successive attachments in one or more counties may be made upon the same
writ of attachment by the same or different officers before service of the summons
upon the person whose property is attached; but none after such service except
on order of the court on motion without notice and for cause shown.’

Sec. 131. R. S, c. 112, § 45, amended. The next to last paragraph of section
45 of chapter 112 of the Revised Statutes is repealed and the following enacted
in place thereof :

‘Such summeons may be in substantially the following form;

Summons to Claimant

State of Maine Superior Court
............. , SS. Civil Action, File Number ....
A B, Plaintiff

v.
C.D., Defendant Summons

E.F., Claimant
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You are hereby summoned and required to appear at our
Court,to be heldat ................ ,onthe ...... day of
in an action between .................... , plaintiff, and ....... ... ... ... ..
defendant, in which the following described property, claimed by vou as mort-
gagee, was attached as the property of said defendant; viz., ..................
and there to answer in such action, such questions as may be put to you relatlve
to the consideration, validity and amount justly due secured by such mortgage,
and abide the judgment of the court thereon.

If you fail to appear and answer, you will thereby waive the right to hold
said property under the claimed mortgage.
(Signed)

Clerk of said Superior Court
[ Seal of the Court]

Sec. 132. R. S, ¢. 112, § 45, amended. The next to last senterce of section
45 of chapter 112 of the Revised Statutes is amended to read as follows:

‘Service in either case shall be by copy of such summons ettested by the offcer
servtirs the sasve.

Sec. 133. R. S, c. 112, § 63, amended. Section 63 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 63. Attachment not valid unless recorded and claim specified; seizure
on execution; lien. No attachment of real estate on mesne process creates any
lien thereon, unless the nature and amount of plaintiff's demand is set forth 4
proper eeunts, of & speetheation thereof i annexed to the aveit in the com-
plaint or specifications therein or account annexed thereto, nor unlzss the officer
making it within 5 days thereafter files in the office of the register of deeds in
the county or district in which some part of said estate is situated an attested
copy of so much of his return on the writ of attachment as relates to the attach-
ment, with the value of the defendant’s property which he is thereby com-
manded to attach, the names of the parties, the date of the writ of attachment
and the court to which it is returnable. If the copy is not so filed within 5 days,
the attachment takes effect from the time it is filed, +# before the entry of the
aetion, etthotwsk it is atter service on +he defendant although it is after service
on the defendant, if before the time he is required to serve his answer. No seizure
of real estate on execution, where there is no subsisting attachment thereof made
in the swit action in which such execution issues, creates any lien thereon, unless
the officer making it within 5 days thereafter files in the office of the register of
deeds in the county or district in which some part of said estate is situated an at-
tested copy of so much of his return on said execution as relates -0 the seizure,
with the names of the parties, the date of the execution, the amount of the debt
and costs named therein and the court by which it was issued. If the copy is not
so filed, the seizure takes effect from the time it is filed. Such proceedings shall
be had in such office by the register of deeds, as are p1 escrlbed in seettons 22
o 242, inelusive, of chapter 89, sections 212 to 242. All recorded deeds take
precedence over unrecorded attachments.’

oo,
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Sec. 134. R. S, c. 112, § 64, repealed and replaced. Section 64 of chapter
112 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 64. Action not effectual against person not party thereto, until attach-
ment or lis pendens recorded. No action in which the title to real estate is in-
volved is effectual against any person not a party thereto or having actual notice
thereof until either:

I.  An attachment of such real estate is duly made and recorded in the regis-
try of deeds, in and for the county or district in which such real estate is sit-
uated, in the same manner as attachments of real estate in other actions are
now recorded; or

II. A certificate setting forth the names of the parties, the date of the com-
plaint and the filing thereof and a description of the real estate in litigation
as described in said complaint, duly certified by the clerk of courts in and for
the county where said complaint is pending is recorded in the registry of deeds
in the county or district in which such real estate is situated.’

Sec. 135. R. S, c. 112, § 72, amended. Section 72 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 72. Attachment continues for 6o days after judgment; expiration of
real estate attachment. An attachment of real or personal estate continues fes
36 days and no longer after Annt tudement in the osiwinat sutt, and neot ia
rexdesw of esror during the time within which an appeal may be taken from the
judgment and during the pendency of any appeal. When a judgment for the
plaintiff has become final by expiration of the time for appeal, by dismissal of
an appeal, or on certificate of decision from the law court, any such attachment
shall continue for 60 days; except attachments of real estate taken on execution;
or equities of redemption sold on execution; or an obligee’s conditional right
to a conveyance of real estate sold on execution; or property attached and re-
plevied ; or property attached belonging to a person dying thercafter, or specially
provided for in any other cases but as. An attachment of real estate shall ex-
pire at the end of 5 years {rom the date of filing the same in the office of the
register of deeds in the county or district where the said real estate or some part
of it is situated, unless the said register shall, within said period, at the request
of the plaintiff or his attorney bring forward the same upon the book of attach-
ments, and at the expiration of 5 years from the time of such first or any subse-
quent bringing forward, such attachment shall expire unless within said period
it is again brought forward in like manner. The register shall he entitled to the
same fee for bringing forward such attachment upon the said hook of attach-
ments as for the original entry thereof.” (1959, ¢. 93, § 1)

Sec. 136. R. S., c. 112, § 73, amended. Section 73 of chapter 112 of the
Revised Statutes is amended to read as follows :

‘Sec. 73. Attachments dissolved. =H attachments of zeat or personal es-
tate are dissetved by fnal fudement for the defendasnt An attachment of real
or personal property is dissolved when a judgment for the defendant has become
final by expiration of the time for appeal, by dismissal of an appeal, or on cer-
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tificate of decision from the law court; by a decree of insolvency on his estate
before a levy or sale on execution; by insolvency proceedings commenced within
4 months as provided in the insolvency law ; by a reference of the s+ action and
all demands between the parties thereto by a rule of court and judgment on the
report of the referees; and by an amendment of the deetaratton complaint, by
consent of parties, so as to embrace a larger demand than it originally did, and
judgment for the plaintiff thereon, unless the record shows that no claims were
allowed the plaintiff not originally stated in the s+t complaint.’

Sec. 137. R. S, c. 112, § 74, amended. The first sentence of section 74 of
chapter 112 of the Revised Statutes is amended to read as follows:

‘When an attachment is dissolved by judgment for the defendant, or if the =s#it
wpen which the attachirent s meade 15 not entered in the eourt to wwhick &
was returnable within the frst § days of the return tersr, the elerk of the court
shall gtve any pessenr complaint in the action in which an attachment is made
is not filed with the court within 30 days after the first attachment therein, the
clerk of the court shall give any person applying therefor a certificate of that
fact, which the register of deeds shall note on the margin of the record of the
attachment.’

Sec. 138. R. S, c. 112, § 76, repealed and replaced. Section 76 of chapter 112
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 76. Plaintiff fails or refuses to discharge attachment. If the plaintiff
shall upon demand unreasonably delay or refuse to discharge the said attach-
ment as prescribed in section 75, then the defendant by action filed in the county
in which the attachment of said real estate was made shall be entitled on proof
thereof to have the attachment discharged by a decree of the court duly filed in
the registry of deeds, which the register of deeds shall record with reference
thereto on the margin of the record of said attachment.’

Sec. 139. R. S, c. 112, § 77, amended. Section 77 of chapter 112 of the
Revised Statutes is amended to read as follows :

‘Sec. 77. Debtor may petition for a valuation and release. Any defendant,
whose interest in real estate is attached on mesne process, may petition a Justice
of the Superior Court ir tesm time of wacation, setting forth the names of the
parties to the swi¢ action, the court and county in which it is returnable or pend-
ing, the fact of the attachment, the particular real estate and his inrerest therein,
its value and his desire to have it released from the attachment. Such justice
shall issue a written notice which shall be served on all parties to the st action
living in the State, including trustees mentioned in section 82, and on the plain-
tiff’s attorney, 10 days at least before the time fixed therein for a hearing.’

Sec. 140. R. S, ¢. 112, § 78, amended. Section 78 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 78. Valuation and release on bond of debtor. If, at the hearing, such
justice finds that such interest is worth as much as the amount crdered in the
writ to be attached, he shall order such defendant to give bond to the plaintiff,
with sufficient sureties, conditioned e pas that within 30 days after judgment
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for the plaintiff has become final by expiration of the time for appeal, by dis-
missal of an appeal, or on certificate of decision from the law court, he will pay
the judgment recovered by the plaintiff, with his costs on the petition, wwithis

36 days after fudement such bond, except as kererpatter otherwise provided,
to be in an amount equal to the amount ordered in the writ to be attached ; but,
if he finds that such interest is worth less than the amount ordered in the writ
to be attached, such bond, except as heretnafter otherwise provided, shall be
in an amount equal to the value of such interests provided, hewever, thet i
If, in either event the justice shall find that the value of the interest attached
is in excess of the amount of any judgment which the plaintiff may reasonably
be expected to recover, with his costs on the petition, he may fix the amount
of such bond at such sum, not exceeding the amount ordered to be attached
and not exceeding the value of the interest attached, as he may deem adequate
to protect the plaintiff in the collection of any judgment recovered by him, with
his costs on the petition.’

Sec. 141. R. S, ¢. 112, § 84-A, additional. Chapter 112 of the Revised
Statutes is amended by adding a new section 84-A, to read as follows:

‘Sec. 84-A. Attachment made by party bringing counterclaim, cross-claim
or third-party complaint. Attachment of real estate, goods and chattels, or
other property may be made by a party bringing a counterclaim, a cross-claim
or a third-party complaint in the same manner as upon an original claim. For
purposes of applicable statutes, the word “plaintiff” shall refer to the party
to the action who makes the attachment and the word “defendant” shall refer
to the party to the action whose property is attached.

Sec. 142. R. S, c. 112, §§ 85 and 86, repealed. Sections 85 and 86 of chapter
112 of the Revised Statutes are repealed.

Sec. 143. R. S, c. 112, § go, repealed and replaced. Section go of chapter 112
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. go. General limitation of 6 years. All civil actions shall be commenced
within 6 years after the cause of action accrues and not afterwards, except
actions on a judgment or decree of any court of record of the United States, or
of any state, or of a municipal court, trial justice or justice of the peace in this
State, and except as otherwise specially provided.’

Sec. 144. R. S., c. 112, § g2, amended. Section 92 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 92. Suits against sheriff for escape; for misconduct. Actions for es-
cape of prisoners committed on execution shall ke aetions en the case and be
commenced within one year after the cause of action accrues; but actions
against a sheriff, for negligence or misconduct of himself or his deputies, shall
be commenced within 4 years after the cause of action accrues.’

Sec. 145. R. S, c. 112, § 94, amended. Section g4 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 94. Actions against bail, sureties in criminal recognizances and trustees,
in one year. No setre factas shall be served on batt action shall be commenced
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against bail unless within one year after judgment was rendered against the
principal; nor es against sureties in recognizances in criminal cases unless
within one year after default of the principal; nor against any person adjudged
trustee, unless within one year from the expiration of the first execution against
the principal and his goods, effects and credits in the hands of the trustee. No
action ef debt in behalf of the State against sureties and recognizances in crim-
inal cases shall be brought unless within one year after default of principal.’

Sec. 146. R, S., c. 112, § 95, repealed. Section 95 of chapter 112 of the Re-
vised Statutes is repealed as follows :

‘See. 95. Neot epplicable to wwitressed notes, bank bils, ete. The fore-
goins Hmitations do not apply to sections en promissesy notes siened in the
presence of an attesting witness, of on the bills, notes or other ewidences of
éebéﬁsaeéby&b&ﬂk-ﬁepfeaﬂye&seef%ﬂﬁhmﬁeéby%&ﬁe%eba o
sreneed within o different Hme.

Sec. 147. R. S, ¢. 112, § 96, amended. Section g6 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 96. Mutual and open accounts current. In settons of debt or assump-
s+ contract actions to recover the balance due, where there have been mutual
dealings between the parties, the items of which are unsettled, whether kept or
proved by one party or both, the cause of action shall be deemed to accrue at
the time of the last item proved in such account.’

Sec. 148. R. S, c. 112, § 97, amended. Section g7 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 97. Minors, etc,, may sue after disability removed. If a person en-
titled to bring any of the ateresatd actions under sections 9o to g6 is a minor
of marsted sveman, insane, imprisoned or without the limits of the United
States when the cause of action accrues, the action may be brought within the
times limited herein after the disability is removed.’

Sec. 149. R. S, c. 112, § 98, repealed and replaced. Section g& of chapter
112 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 98. Actions to be commenced within 20 years. Personal actions on con-
tracts or liabilities under seal, promissory notes signed in the presence of an
attesting witness, or on the bills, notes or other evidences of debt issued by a
bank shall be commenced within 20 years after the cause of action accrues.

Sec. 150. R. S, c. 112, § 99, amended. Section g9 of chapter 112 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 9g9. When summons fails of service or defeated, new action in 6 months.
When a #+ summons fails of sufficient service or return by unavoidable ac-
cident, or default, or negligence of the officer to whom it was delivered or di-
rected, oF 5 abated or the action is otherwise defeated for any matter of form,
or by ‘the death of either party= ef # & tudesrent for the pleintft is rexvessed

o & weit of errof the plaintiff may commence a new action on the same de-



LEGISLATIVE DOCUMENT No. 1366 37

mand within 6 months after #he ebetesrest of determination of the original
suit o reversat of the ywdemrent action; and if he dies and the cause of action
survives, his executor or administrator may commence such new action within
said 6 months.’

Sec. 151. R. S,, c. 112, § 103, repealed and replaced. Section 103 of chapter
112 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 103. When action is commenced. An action is commenced when the com-
plaint is either filed with the clerk, deposited in the mail addressed to the clerk,
delivered to an officer for service or deposited in the mail addressed to such
officer.’

Sec. 152. R. S, c. 112, § 105, amended. Section 105 of chapter 112 of the
Revised Statutes is amended to read as follows:

‘Sec. 105. Renewal of promise in writing. In actions e+ debt of en the ease
founded on any contract, no acknowledgment or promise takes the case out of
the operation hereof, unless the acknowledgment or promise is express, in writ-
ing and signed by the party chargeable thereby. No such acknowledgment or
promise made by one joint contractor affects the liability of the others.’

Sec. 153. R. S, c. 112, § 107, amended. Section 107 of chapter 112 of the
Revised Statutes is amended to read as follows:

‘Sec. 107. When nonjoinder of defendants is pleaded. In an action on a
contract, if the defendant pleads i# ebstemrent that another person ought to
have been jointly sued and issue is joined thereon, and it appears on the trial
that the action was barred by the provisions hereof against such person, the
issue shall be found for the plaintiff.’

Sec. 154. R. S, ¢. 112, § 109, amended. Section 109 of chapter 112 of the
Revised Statutes is amended to read as follows:

‘Sec. 109. Presumption of payment after 20 years. Every judgment and
decree of any court of record of the United States, or of any state, or of a
municipal court, trial justice or justice of the peace in this State shall be pre-
sumed to be paid and satisfied at the end of 20 years after any duty or obliga-
tions accrued by virtue of such judgment or decree.’

Sec. 155. R. S, c. 112, § 110, repealed and replaced. Section 110 of chapter
112 of the Revised Statutes is repealed and the following enacted in place
thereof :

‘Sec. 110. Application of the statutes of limitation to counterclaims. All
the provisions hereof respecting limitations apply to any counterclaim by the
defendant. The time of such limitation shall be computed as if an action had
been commenced therefor at the time the plaintiff’s action was commenced.’

Sec. 156. R. 8., c. 113, §§ 1-4, repealed. Sections I to 4 of chapter 113 of
the Revised Statutes are repealed.
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Sec. 157. R. S, c. 113, § 5, repealed and replaced. Section 5 of chapter 113
of the Revised Statutes is repealed and the following section enacted in place
thereoi:

‘Sec. 5. Execution stayed one year unless bond given. Execution shall not
issue upon a judgment by default against an absent defendant in a personal
action who has no actual notice thereof until one year after entry of the judg-
ment unless the plaintiff first gives bond to the defendant with one or more
sureties in double the amount of damages and costs, conditioned to repay to
the defendant the amount of the judgment or any part thereof from which he
may ultimately be relieved as a result of motion therefor. If a bond is given,
any attachment of real or personal property or attachment on trustee process
shall continue for 6o days after the bond is filed with the court. If a bond is
not given, any such attachment shall continue for one year and 60 days after
entry of the default judgment. If the defaulted defendant files within one year
of the default judgment a motion for relief therefrom, any such attachment
shall continue until 6o days after denial of the motion, if it is denied, and if
the motion is granted in whele or in part, shall continue for the same period as
the attachment would have continued if the default judgment had not been
entered.’

Sec. 158. R. S, c. 113, § 6, amended. Section 6 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 6. Bond left with clerk. The bond shall be deposited with the clerk,
who shall decide upon the sufficiency of the sureties, subject to ar appeal to
a justice of the court amd # tke resiew of right 15 not so proseeuted, +he de-
fendant ey, within ¥ year after he fxst Las petice of the judsment, peti-
Hion the court fof & rewrew and the eourt mey grant + on suech terms 85 #
deems reasonable.’

Sec. 159. R. S, ¢. 113, § 7, amended. Section 7 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 7. Executions issued upon judgment on default, without deposit of
bond, valid after one year. Whenever through accident, inadvertence or mis-
take an execution has been issued by the clerk judge or recorder of any court
in any county upon a judgment rendered on default of an absent defendant in

a personal action, within one year after the rendition of such judgment, without
dPPOSlt of the bond specified in sections 5 and 6, all proceedings upon or by
virtue of such execution or judgment shall, after one year from the rendition
of such judgment, have the same effect and validity as if the bond had been
duly given, deposited and approved unless & petition for sewiew has been
browsht within said year: & Eiae-a%eﬁuahj-aégmeﬁ-tﬁﬁeéfew-seéeﬁﬁe-
e +f browsht within satd peus, alt v V“——\,ﬁha-l-l-beva-l-ré&sa-fefe
said after Hnat judement for the ée%ea-é-&-n—t i rexiew relief from the judgment
has been sought within said year. If such relief from the judgment is denied,
all such proceedings shall be valid as aforesaid after such dismissal’

Sec. 160. R. S, c. 113, §§ 8, 9, 11, 12, 14-19, repealed. Sections 8, 9, 11, 12
and 14 to 19 of (hapter 113 of the Rev1sed Statutes are repealed.
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Sec. 161. R. S, c. 113, § 20, repealed and replaced. Section 20 of chapter
113 of the Revised Statutes 1s repealed and the following enacted in place there-
of:

‘Sec. 20. Subsequent attachment. After service of the summons and com-
plaint upon the defendant, the court on motion without notice, may for cause
shown order an additional attachment of real estate, goods and chattels on other
property.

Sec. 162. R.S.,c. 113, § 21, repealed and replaced. Section 21 of chapter 113
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 21, Testimony of witnesses in civil actions taken orally in open court.
In all civil actions the testimony of witnesses shall be taken orally in open
court, unless otherwise provided by rule.

Sec. 163. R. S, c. 113, §§ 22 and 23, repealed. Sections 22 and 23 of chapter
113 of the Revised Statutes are repealed

Sec. 164. R. S, c. 113, § 24, amended. Section 24 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 24. Change of venue. Any Justice of the Superior Court swhie hold-
e & 715t Ppriws e, on motion of either party, shall, for cause shown, order
the transfer of any civil action or criminal case pending in said court to the
docket thereof in any other county for trial, preserving all attachments.’

Sec, 165. R. S, c. 113, §§ 26-28, repealed. Sections 26 to 28 of chapter 113
of the Revised Statutes are repealed.

Sec. 166. R. S., c. 113, § 30, amended. Section 30 of chapter 113 of the
Revised Statutes 1s amended to read as follows:

‘Sec. 30. Actions by unincorporated societies. Any organized unincorpo-
rated society or association may sue in the name of its trustees for the time being
and may maintain an action &t las= though the defendant or defendants or some
of them are members of the same society or association.’

Sec. 167. R. S, ¢. 113, § 31, amended. Section 31 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 31. Civil action for penalties. Penalties may be recovered by aetion of
debt swhen re other mode of recovers is provided civil action’

Sec. 168. R. S, c. 113, § 32, amended. Section 32 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 32. Assignee of grantee may sue on real convenants of first grantor,
The assignee of a grantee or his executor or administrator after eviction by an
older and better title may maintain an action on a covenant of seizin or freedom
from encumbrance contained in absolute deeds of the premises between the
parties, and recover such damages as the first grantee might have recovered
on eviction, upon filing, &t the f#st tersr 48 court with his complaint or at such
later time as the court permits, for the use of his grantor, a release of the



40 LEGISLATIVE DOCUMENT No. 1366

covenants of his deed and of all causes of action thereon. The prior grantee
cannot, in such case, release the covenants of the first grantor to the prejudice
of his grantee.’

Sec. 169. R. S, c. 113, §§ 34, 36-38, repealed. Sections 34, 36 and 37, and
section 38, as amended by chapter 239 of the public laws of 1953, of chapter
113 of the Revised Statutes are repealed.

Sec. 170. R. S, c. 113, § 39, repealed and replaced. Section 39 of chapter
113 of the Revised Statutes is repealed and the following section enacted in
place thereof :

‘Sec. 39. Power of court unaffected by existence or expiration of a term.
The existence or expiration of a term of court in no way affects the power of a
court to do any act or take any proceeding in any civil action.’

Sec. 171. R. S, c. 113, § 40, amended. The first sentence of section 40 of
chapter 113 of the Revised Statutes is amended to read as follows:

‘In all actions a¢ d&= on msurance policies, a decleration in indebitetis assump-
stt complaint on an account annexed, with an allegation that the plaintiff has
complied with all conditions of the policy of insurance mentioned in the ac-
count annexed, shall be deemed sufficient.’

Sec. 172. R. S, c. 113, § 41, amended. Section 41 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 41. Trespass on land; tender. In actions ef for trespass on lands, the
defendant may fite & brief statement diselatming by answer disclaim all title
to the land described, and eHesing allege that the trespass was involuntary, or by
negligence or mistake, or in the prosecution of a legal right, and that before
action brought he tendered sufficient amends therefor or that he brings money
into court to satisfy the damages with costs to that times aad #. If on trial he
establishes the truth of his allegations, he recovers costs.’

Sec. 173. R. S, c. 113, §§ 42 and 43, repealed. Sections 42 and 43 of chapter
113 of the Revised Statutes are repealed.

Sec. 174. R. S, c. 113, § 44, amended. Section 44 of chapter 113 of the
Revised Statutes is amended to read as follows:

‘Sec. 44. Town may make an offer of judgment. A temdesr wita +he costs
acertted, may be meade after aetton brousht and before its entey to the
plaintif oF his attorney with the samve effeet as if made before aetion browsht.
In actions against towns for injury to the person or damage to property from
defect in ways, a town may make & tender before eommencemert of emtry
of the aetton or offer to be defaulted for & specified st with the same effeet
a9 in actons on eontraet an offer of judgment in the same manner and with
the same effect as defendants in other civil actions.’

Sec. 175. R. 8., ¢. 113, § 48, amended. Section 48 of chapter 113 of the
Revised Statutes is amended to read as follows:

P
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‘Sec. 48. Mitigation of damages in action for libel. The defendant in an
action for libel may prove umder the geseral isswe in mitigation of damages
that the charge was made by mistake or through error or by inadvertence and
that he has in writing, within a reasonable time after the publication of the
charge, retracted the charge and denied its truth as publicly and as fully as he
made the charges and ke. He may adse prove in mitigation of damages that
the plaintiff has already recovered or has brought action for damages for, or
has received or has agreed to receive compensation for, substantially the same
libel as that for which said action was brought.’

Sec. 176. R. S, c. 113, §§ 50-52, 57, repealed Sections 50 to 32 and section
57 of chapter 113 of the Revised Statutes are repealed.

Sec. 177. R. S, c. 113, § 58, repealed and replaced. Section 58 of chapter
113 of the Revised Statutes is repealed and the following section enacted in
place thereof:

‘Sec. 58. Guardian of incompetent party entitled to compensation. A guard-
ian appointed to prosecute or defend an action for an incompetent party is en-
titled to a reasonable compensation and is not liable for costs.’

Sec. 178. R. S., ¢. 113, §§ 59, 60, 63, repealed. Sections 59, 60 and 63 of
chapter 113 of the Revised Statutes are repealed.

Sec. 179. R. S., c. 113, § 69, repealed and replaced. Section 69 of chapter
113 of the Revised Statutes is repealed and the following enacted in place thereof :

‘Sec. 69. When judgment in prior action rendered, petition to seek relief.
When judgment in such prior action has been rendered, the plaintiff in such
subsequent action may petition for leave to seek relief from the judgment, first
giving bond to each party as provided in section 66 and such leave may or may
not be granted.’

Sec. 180. R. S, c. 113, § 75, repealed. Section 75 of chapter 113 of the Re-
vised Statutes is repealed.

Sec. 181. R. S, c. 113, § 76, amended. Section 76 of chapter 113 of the
Revised Statutes, as amended by section 53 of chapter 397 of the public laws
of 1957, is further amended to read as follows:

‘Sec. 76, Counterclaim for unpaid taxes. = demand esitinaHy pavable to
the defendant in his ewn right, founded on a tudement of contraet express
or imphed, for the price of real or pessonad estate soid, for meoney pard of
had and seceived, for serwices done, for & bguwidated sum oF for one asees-
twinable by ealenlation max be set off. A city or town in an action by a delin-
quent taxpayer may set o# assert a counterclaim for any unpaid taxes against
any properly authorized payment to which the taxpayer is entitled, provided
prior to trial the amount shall have been paid to the tax collector and a re-
ceipt in writing shall have been given to the person taxed, as prescribed in
seetton +66 of chapter gI-A, section 106.

Sec. 182. R. S, c. 113, §§ 77-81, repealed. Sections 77 to 81 of chapter 113
of the Revised Statutes are repealed.
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Sec. 183. R. S, ¢. 113, § 82, amended. Section 82 of chapter 113 of the
Revised Statutes is amended to read as follows:

‘Sec. 82. Demands due from deceased person, counterclaim. Demands
against a person belonging to a defendant at the time of the death of such
person may be set eff asserted by counterclaim against claims prosecuted by
his executor or administrators a#€ #. If a balance is found due to the defendant,
judgment shall be in like form and of like effect as if he had commenced & sus
an action therefors #, If the estate is insolvent, it must be preseated to the
commissioners or added to the list of claims like other judgments.’

Sec. 184. R. S, c. 113, § 83, amended. Section 83 of chapter 115 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 83. Counterclaim in actions against persons in a representative capac-
ity. In actions against executors, administrators, trustees or others in a rep-
resentative capacity, they may set e assert by counterclaim such demands as
those whom they represent might have set e so asserted in actions against
them; but no demands due to or from them in their own right can be set off
asserted by counterclaim in such actions.’

Sec. 185. R. S, c. 113, § 84, amended. Section 84 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 84. Counterclaim in actions brought by executors or administrators
of insolvent estates. In joint or several actions by the executor or adminis-
trator of an estate represented insolvent against 2 or more persons having joint
or several demands against such estate, the demands may be fited in setoff
asserted by counterclaim by either of the defendants at the frst ters of the
eotst of at the fwst termr after sueh representation of inseoleeney # made
after ire commetrcemrent of sueh aetiorss and . If, on trial, a balance is
found due to the defendants jointly or to either of them, judgment shall be en-
tered for such balance as the jury finds or the court orders, and it shall be
treated and disposed of as other judgments against insolvent estazes.’

Sec. 186. R. S, c. 113, §§ 85-92, repealed. Sections 85 to 92 of chapter 113
of the Revised Statutes are repealed.

Sec. 187. R. S, c. 113, § 93, repealed and replaced. Section g3 of chapter 113
of the Revised Statutes, as amended by chapter 182 of the public laws of 1937,
is repealed and the following section enacted in place thereof:

‘Sec. 93. Referees, masters and auditors. In all cases in the Supreme Judi-
cial or in the Superior Court in which the court appoints one or more persons,
not exceeding 3, as referees, masters or auditors, to hear the same, their fees
and necessary expenses, including stenographic services upon a per diem basis,
shall be paid by the county on presentation of the proper certificate of the
clerk of courts for that county, and the amount thereof shall be fixed by the
court upon the coming in of the report. They shall notify the parties of the
time and place of hearing and have power to adjourn; witnesses may be sum-
moned and compelled to attend and may be sworn by the referees, masters or
auditors. When there is more than one referee, master or auditor, all must hear,

P
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but a majority may report, stating whether all did hear. Their report may be
recommitted. They may be discharged and others appointed.

No fee or compensation other than his necessary expenses shall be paid any
Justice of the Supreme Judicial or of the Superior Court for his services as
referee, master or auditor, but this provision shall not apply to an active re-
tired justice.’

Sec. 188. R. S., c. 113, § 94, repealed. Section 94 of chapter 113 of the Re-
vised Statutes is repealed.

Sec. 189. R.S., c.113,8§ 104, amended. Section 104 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 104. Justice to charge jury on matters of law but not to express opinion
on issues of fact. During a jury trial the presiding justice shall rule and charge
the jury, orally or in writing upon all matters of law arising in the case but shall
not, during the trial, including the charge, express an opinion upon issues of fact
arising in the case, and such expression of opinion is sufficient cause for a new
trial if either party aggrieved thereby and interested desires it; and the same
shall be ordered accordingly by the law court upon exceptions in a criminal case
or on appeal in a civil case.’

Sec. 190. R. S, c. 113, § 106, repealed. Section 106 of chapter 113 of the
Revised Statutes is repealed.

Sec. 191. R. S, c. 113, § 132, amended. The first sentence of section 132 of
chapter 113 of the Revised Statutes is amended to read as follows:

‘In all actions brought on an itemized account annexed to the s+t complaint,
the affidavit of the plaintiff, made before a notary public using a seal, that the
account on which the action is brought is a true statement of the indebtedness
existing between the parties to the se#t action with all proper credits given and
that the prices or items charged therein are just and reasonable shall be prima
facie evidence of the truth of the statement made in such affidavit and shall entitle
the plaintiff to the judgment unless rebutted by competent and sufficient evi-
dence.’

Sec. 192. R. S., c. 113, § 149, repealed and replaced. Section 149 of chapter
113 of the Revised Statutes is repealed and the following section enacted in place
thereof :

‘Sec. 149. Proof of official record. An official record or an entry therein, when
admissible for any purpose in any civil or criminal case, may be evidenced by
a document purporting to be an official publication thereof, or by a copy at-
tested as a correct copy by a person purporting to be an officer or a deputy of
an officer having the legal custody of the record. If the office in which the
record is kept is without the State, the copy shall be accompanied by a certifi-
cate that such officer or deputy has the custody of the record, which certificate
shall be made as follows:

I. By a judge of a court of record of the district or political subdivision in
which the record is kept, authenticated by the seal of the court;
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II. By any public officer having a seal of office and having official duties in
the district or political subdivision in which the record is kept, authenticated
by the seal of the court; or

III. By any public officer having a seal of office and having official duties in
the district or political subdivision in which the record is kept, authenticated
by the seal of his office.

If the office in which the record is kept is in a foreign state or country, the
certificate may be made by a secretary of embassy or legation, consul general,
consul, vice consul, or consular agent or by any officer in the foreign service
of the United States stationed in a foreign state or country in which the record
is kept, and authenticated by the seal of his office.

Sec. 193. R. S, ¢c. 113, § 150, repealed and replaced. Section 150 of chapter
113 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 150. Proof of lack of record. A written statement signed by a person
purporting to be an officer or a deputy of an officer, having the official custody
of specified official records, that he has made diligent search of the records of
the office and has found therein no record or entry of a specified tenor, is admis-
sible as evidence that the records of his office contain no such record or entry,
provided that where the record is kept without the State, the statement shall
be accompanied by a certificate as provided in section 149.

Sec. 194. R. S, c. 113, § 156, amended. The last paragraph of section 156
of chapter 113 of the Revised Statutes is amended to read as follows:

“The allowance for travel and attendance to parties recovering costs in the
Superior Court shall be limited to 2 terms and every other term at which a trial
is had exeept in eddition thereto in ease a derrurser, preas in ehatement of
motion to dismios is fted by the defendant, the prevatling party i suweh 3 last
narred proceedings shatl be alovwed travel and attendance i sueh action for
not exceeding 2 additonal terms. The court may for good and sufficient cause
order such allowance for additional terms in all actions before it. No referee
shall allow costs in any proceedings in excess of the above provisions.’

Sec. 195. R.S., c. 113, § 161, amended. Section 161 of chapter 113 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 161. When damages reduced by counterclaim, full costs, When a#
freeount 9 filed v setoff a counterclaim is filed and the plaintiff recovers not
exceeding $20, he is entitled to full costs if the jury certify in their verdict that
the damages were reduced to that sum by reason of the amount allowed = set-
et on the counterclaim.’

Sec. 196. R. S, ¢. 113, § 163, amended. Section 103 of chapter 113 of the
Revised Statutes is amended to read as follows:

‘Sec. 163. On petitions for relief, etc. On application of a private person
for e weit of rewtew relief from a judgment or for a writ of certiorari, man-
damus or quo warranto, or like process, the court may or may not allow costs
to a person appearing on notice as respendesnt defendant.’
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Sec. 197. R. S, c. 113, § 164, repealed and replaced. Section 164 of chapter
113 of the Revised Statutes is repealed and the following section enacted in
place thereof :

‘Sec. 164. If plaintiff’s action dismissed, defendant recovers costs. When
a plaintiff’s action is voluntarily or involuntarily dismissed, the defendant re-
covers costs against him, and in all actions, as well as those of qui tam as oth-
ers, the party prevailing is entitled to his legal costs.’

Sec. 198. R. S, c. 113, § 165, amended. Section 1635 of chapter 113 of the
Revised Statutes is amended to read as follows :

‘Sec. 165. Action in name of State by individual; costs. When & swit an
action is brought in the name of the State for the benefit of a private person, his
name and place of residence shall be indorsed on the = and # summons. If
the defendant prevails, judgment for his costs shall be rendered against such per-
son and execution issued as if he were plaintiff.’

Sec. 199. R. S., ¢. 113, §§ 168-170, repealed. Sections 168 to 170 of chapter
113 of the Revised Statutes are repealed.

Sec. z00. R. S, c. 113, § 174, amended. Section 174 of chapter 113 of the
Revised Statutes is amended to read as follows :

‘Sec. 174. In divers actions against same party at same term, or in case of
division of an account, only one bill of costs allowed plaintiff. When a plaintiff
at the same term of & eourt brings divers swits actions which might have been
joined in one against the same party and which are first in order for trial at the
same term of court, or divides an account which might all have been sued for in
one action and commences successive satks actions upon parts of the same or
brings more than one sutt action on a joint and several contract, he reeewesrs
costs tr only one of ther: and on ondy one of the judements shal execention
ran against the body of the same defendan+t shall not recover costs nor have
execution running against the body of the same defendant, in more than one
such action, unless the court, after notice to the defendant and hearing, eertifies
that there was geod eause for comrmeneinrs thews shall otherwise direct.

Sec. 201. R. S, ¢. 113, § 179, repealed and replaced. Section 170 of chapter
113 of the Revised Statutes is repealed and the following section enacted in
place thereof:

‘Sec. 179. Hearing on costs; appeal. When an action is dismissed or de-
faulted, or judgment rendered on a verdict, or a report of referees is accepted,
either party on application to the court within 10 days thereafter may have
the costs recoverable taxed by the clerk and passed upon by the court, and any
party aggrieved by the decision may appeal therefrom; but if no application is
made, the clerk shall determine the costs and either party dissatisfied with his
taxation may appeal to the court, from whose decision no appeal shall be taken,
and all attachments shall continue in force for 60 days after such appeal is de-
cided. The costs shall be taxed within 30 days from the rendition of judgment.

Sec. 202. R. S, c. 113, § 180, amended. Section 180 of chapter 113 of the
Revised Statutes is amended to read as follows:
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‘Sec. 180. Action for damages when judgment obtained by perjury. When
a judgment has been obtained against a party by the perjury of a witness in-
troduced at the trial by the adverse party, the injured party may bsring an
aetion on the ease, within 3 years after such judgment e after final judgment
1 any proceedings for a revtess thereof or after final disposition of any mo-
tion for relief from the judgment, bring an action against such adverse party,
or any perjured witness or confederate in the perjury, to recover the damages
sustained by him by reason of such perjury; and the judgment in the former ac-
tion is no bar thereto.’

Sec. 203. R. S, c. 113, § 181, repealed and replaced. Section 181 of chapter
113 of the Revised Statutes is repealed and the following enacted in place
thereof :

‘Sec. 181, Executions issued and returned. Executions may be issued on
a judgment of the Superior Court after 24 hours from the time the judgment
has become final by the expiration of the time for appeal, by dismissal of an
appeal, or on certificate of decision from the law court, unless the court has pur-
suant to rule ordered execution at an earlier time, and shall be returnable with-
in 3 months after issuance.

Sec. 204. R. S, c. 113, § 182, repealed and replaced. Section 182 of chap-
ter 113 of the Revised Statutes is repealed and the following enacted in place
thereof:

‘Sec. 182. Not after one year; exception. No first execution shall be is-
sued after one year from the time the judgment has become final by the ex-
piration of the time for appeal, by dismissal of an appeal, or on certificate of
decision from the law court, except in cases provided for by section 5 in which
the first execution may be issued within not less than one year nor more than
2 years from the time of judgment.’

Sec. 205. R. S, c. 113, § 184, amended. Section 184 of chapter 113 of the
Revised Statutes is amended to read as follows :

‘Sec. 184. When execution not so issued, motion against debtor. When
execution 1s not issued within the times prescrlbed by #he 2 preeedins sections
182 and 183, a etk of seire faeias agatnst the debtor may be issuwed motion
against the debtor may be made to show cause why execution on the judgment
should not be issued. and if no sufficient cause is shown, execution may be is-
sued thereon.’

Sec. 206. R. S, c. 113, § 187, amended. The 2nd sentence of section 187 of
chapter 114 of the Revised Statutes is amended to read as follows:

“The application shall be entered on the docket of the court # i cession, othes-
wise on the doeket of the preceding term.’

Sec. 207. R. S, c. 114, § 1, repealed and replaced. Section 1 of chapter 114
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 1. Actions in which trustee process used. In connection with the com-
mencement of any personal action except actions only for specific recovery of
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goods and chattels, for malicious prosecution, for slander by writing or spea}k-
ing, or for assault and battery, trustee process may be used in the Superior
Court, or before a municipal court or a trial justice.

Sec. 208. R. S., ¢. 114, §§ 2 and 3, repealed. Sections 2 and 3 of chapter
114 of the Revised Statutes are repealed.

Sec. 209. R. S, c. 114, § 5, amended. Section 3 of chapter 114 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 5. County in which action must be brought; action for divorce; bank-
ing institution as trustee. If all the trustees live in the same county, the ac-
tion shall be brought there; if they reside in different counties, in any county
in which one of them resides; and in a trustee process against a corporation,
its residence shall be deemed to be in the county in which it has its established
or usual place of husiness, held its last annual meeting or usually hetd holds
its meetings; except = & suit that an action in which a railroad corporation is
named and alleged as trustee the settos may be brought in any county in which
said railroad corporation runs and operates its road; and except im & swt that
an action in which a banking institution is named and alleged as trustee the
#etton may be brought in any county in which said banking institution maintains
a place of business. Service may he made on the manager of such banking in-
stitution in the county having jurisdiction over the parties named in the action.

Provided, howewves, +hat whkenr When a hbel for divorece is inserted i @
trastee werk trustee process is used in connection with the commencement of an
action for divorce, the action must be brought in the county in which the court
has jurisdiction over the parties named in the et action, and the alleged trus-
tee, although residing in another county, may be summoned to appear in the
county in which said court has jurisdiction over the parties named in the libet
action and must answer and make disclosure in such county< and the. The
court sitting therein shall have full power and authority to award from the
funds found to be held by the alleged trustee and belonging to the Hbetee de-
fendant such sum or sums as it may deem proper as an award for alimony or in
lieu thereof.’

Sec. 210. R. S, c. 114, § 6, repealed and replaced. Section 6 of chapter
114 of the Revised Statutes is repealed and the following enacted in place there-
of :

‘Sec. 6. Additional trustees; action discontinued, trustee not entitled to costs.
After service of the summons and complaint upon the principal defendant, the
court, on motion without notice, may for cause shown order an additional at-
tachment on trustee process against the same or an additional trustee, except
for wages or salary due the defendant. When a trustee action is discontinued
or settled by the principal parties thereto, the trustee shall be entitled to no
costs, provided the plaintiff or his attorney shall, at least 7 days before the
trustee’s disclosure under oath is required to be served, notify the trustee in
writing that the action has been discontinued.’

Sec. 211. R. S, ¢. 114, § 7, repealed and replaced. Section 7 of chapter 114
of the Revised Statutes is repealed and the following enacted in place thereof:



48 LEGISLATIVE DOCUMENT No. 1366

‘Sec. 7. When trustees may appear for principal. When the principal is out
of the State at the time of service and has no agent therein and does not appear
in his own person or by attorney, any one or more of the trustees having goods,
effects or credits in their hands, and being adjudged trustees, may appear in his
behalf and in his name plead and defend the cause.’

Sec. 212. R. S, c.114,§ 8, amended. Section 8 of chapter 114 of the Revised
Statutes is amended to read as follows:

‘Sec. 8. Corporations summoned as trustees; answer and disclosure. All do-
mestic corporations and all foreign or alien companies or corporations estab-
lished by the laws of any other state or country and having a place of business
or doing business within this State may be summoned as trustees, and trustee
erits summonses may be served on them as other svsits are process is served on
such companies or corporations eseept that the serviee shath be by the sum-
mons desertbed i seetion 3 and they. They may answer by attorney or agent
and make disclosures, which shall be signed and sworn to by such attorney or
agent or such other person upon whom legal service of the #w#i+ summons may
be mades and the. The same proceedings shall thereupon be hac throughout
except necessary changes in form, as in other cases of foreign attachment.’

Sec. 213. R. S, c. 114, § 10, amended. The first sentence of section 10 of
chapter 114 of the Revised Statutes is amended to read as follows:

‘When a person summoned as trustee is about to depart from the State or go
on a voyage and not return before the term of the conrt shere ke #3 summoned
to appear his disclosure under oath is required to be served, he may apply to a
justice of the peace of the county where he resides for a notice to the plaintiff
to appear before said justice at a place and time appointed for taking his dis-
closure.’

Sec. 214. R. S, c. 114, § 11, amended. Section 11 of chapter 114 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 11. Commissioner to take disclosure. The court before whess o teus-
tee 5 sumsmened in which the action is pending may appoint a commissioner
to take his the trustee’s examination and disclosure when any reasonable cause
appears and may prescribe the notice to be given to the plaintiff of the time and
place thereof+ and w#pes. Upon return of such service, the examinarion and dis-
closure shall be taken and sworn to before the commissioner, and being cer-
tified by him and returned to court, the same proceedings may be had thereon
as if it had been in court.’

Sec. 215. R. S, c. 114, § 13, amended. Section 13 of chapter 114 of the Re-
vised Statutes is amended to read as follows :

‘Sec. 13. Nonresident adjudged trustee. A person summoned as trustee may
be adjudged trustee by the court although he was not then and never had been
an inhabitant of the State= a=d +the. The weit mey be made returnable action
may be brought in the county in which either the plaintiff or principal defendant
resides.’

A
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Sec. 216. R. S, c. 114, § 14, amended. Section 14 of chapter 114 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 14. Trustee entitled to costs; payment. If any supposed trustee eesres
into court at the frot term and submis himceld to an examination, on oath,
after kaving i wittine deetared serves within the time required therefor a dis-
closure under oath declaring that at the time of the service of the trustee process
upon him he had no goods, effects or credits of the principal in his possession
and submitting himself to an examination, on oath, he is entitled to his costs as
in civil actions where issue is joined for trials ard, #. If adjudged a trustee, he
may deduct his costs from the goods, effects and credits in his hands and he shall
be chargeable for the balance only to be paid on the execution. If such goods,
effects and credits are not of sufficient value to discharge the costs taxed in his
favor, he shall have judgment and execution against the plaintiff for the balance
of such costs, after deducting the sum disclosed, in the same manner as if he
had been discharged.’

Sec. 217. R. S, c. 114, § 17, amended. Section 17 of chapter 114 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 17. Discharge of trustees; effect upon principal. If all the persons
summoned as trustees are discharged or the swtt action against them is dis-
continued, the plaintiff shall not proceed against the principal defendant unless
there was sufficient personal service of the s+t summons on him; but he may
assume the defense of the su# action.’

Sec. 218. R. S, c. 114, § 18, amended. Section 18 of chapter 114 of the Re-
vised Statutes is amended to read as follows :

‘Sec. 18. Compensation, if trustee lives in another county. When the trus-
tee, at the time when the w+i# summons was served on him, did not live in the
county where the swit summons is returnable, the court shall, in case of his dis-
charge, allow him, in addition to his legal fee, a reasonable compensation for his
time and expenses in appearing and defending.’

Sec. 219. R. S, c. 114, § 19, amended. Section 19 of chapter 114 of the Re-
vised Statutes is amended to read as follows :

‘Sec. 19. Liability of trustee for not serving a disclosure. If a person resi-
dent in the county in which the it 5 retusnable action is commenced is sum-
moned and neglects to appear and submit serve a disclosure under oath sub-
mitting to examination at the sretuss +erm within the time required therefor,
without reasonable excuse, he is liable for all costs afterwards arising in the
sut action, to be paid out of his own goods or estate if judgment is rendered for
the plaintiff, unless paid out of the goods or effects in his hands belonging to
the principal.’

Sec. 220. R. S, c. 114, § 21, amended. Section 21 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 21.  Trustees out of their county and those residing out of State. Per-
sons summoned as trustees, residing out of the county where the swit action
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is pending, are not liable for any costs arising on the original process+ ame
#. If the person summoned as trustee is out of the State at the time the
svert summons is served on him and appears at +he frst term after his se-
+wrnr within 20 days after his return, he shall be allowed fe+ his costs and
charges as if he had appeared at the returs tersn time otherwise required there-
for’

Sec. 211. R. S,, ¢. 114, § 23, amended. Section 23 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 23. No costs for trustee unless he appears. When a person, summoned
as trustee does not come into court and declare that he had no property or
credits of the principal in his hands when the s+ summons was served and sub-
mit himself to examination on oath, the court shall not award costs in his favor
although the sui# action is diseontirued voluntarily dismissed.’

Sec. 222. R. S, c¢. 114, § 24, amended. Section 24 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 24. Trustee living out of county may appear by attorney. A person
summoned as trustee, and not then living in the county where the seri summons
is returnable, need not appear in person in the original suit action or i# & suit e#
setre faetes on motion after judgment; but he may appear by attorney and de-
clare whether he had any goods or effects of the principal in his hands when
the s+t summons was served, and thereupon offer to submit himself to examina-
tion on oath.’

Sec. 223. R. S, c. 114, § 35, repealed and replaced. Section 35 of chapter 114
of the Revised Statutes is repealed and the {following enacted in place thereof:

‘Sec. 35. Time extended for trustee to disclose. The plaintiff and supposed
trustee may by agreement entered on the docket extend the time within which
the supposed trustee may make disclosure, preserving all the advantages that he
would have on appearing and disclosing within the time required.’

Sec. 224. R. S, c. 114, § 37, amended. Section 37 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 37. Death of trustee after service, goods held in hands of administrator.
If a person summoned as a trustee in his own right dies before the judgment
recovered by the plaintiff is satisfied, the goods, effects and credits in his hands
at the time of attachment remain bound thereby, and his executors or adminis-
trators are liable therefor as if the s+t summeons had been originally served on
them.’

Sec. 225. R. S, c. 114, § 40, amended. Section 40 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 40. If he does not pay, plaintiff may proceed on motion. If the execu-
tor or administrator in the case last mentioned does not voluntarily pay the
amount in his hands, the plaintiff may proceed by w=it of seire faeias on motion
as if the judgment in the first swi action had been against him as trustee, but
if he is discharged, he may recover costs or not at the discretion of the court.
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Sec. 226. R. 8., c. 114, § 42, amended. Section 42 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 42. Manner of issuing execution, if administrator is adjudged trustee.
When an executor or administrator is adjudged trustee on account of goods,
effects or credits in his hands or possession merely as executor or administrator
in & su an action originally commenced against him as a trustee, or against
the deceased, or i the ortsinal st of on & wiit of seire faeins the exectition
shall not be served on his own goods or estate or on his person; but he is liable
for the amount in his hands, in like manner and to the same extent only, as he
would have been to the principal defendant if there had been no trustee process.’

Sec. 227. R. S, c. 114, § 45, amended. Section 43 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 45. Remedy if trustee refuses. If the trustee neglects or refuses to de-
liver them, or sufficient to satisfy the execution, the ]udgment creditor has his
remedy on & seire faetas motion as provided in sections 67 to 72; and the debtor
has his remedy for an overplus belonging to him as at common law.

Sec. 228, R. S,, c. 114, § 51, amended. Section 31 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 51. Excess determined by court or jury. O returs of the seire factas
against sueh trustee, # If it appears that the plaintiff has complied with the
order of the court or justice and that the trustee has refused or neglected to
comply therewith, the court or justice shall enter up judgment against him for
the amount due and returned unsatisfied on the execution if there appears to be
in his hands such an amount of the property mortgaged over and above the sum
due him; but if not, then for the amount of said property exceeding that sum, if
any= and the, The amount of this excess shall en the il of the seire fnens
be determined by the court or jury.

Sec. 229. R. S, c. 114, § 55, sub-§§ IV and VI, amended. Subsections IV
and VI of section 55 of chapter 114 of the Revised Statutes are amended to read
as follows:

‘IV. By reason of any money or other thing due from him to the principal
defendant unless, at the time of the service of the s+ summons upon him, it
is due absolutely and not on any contingency ;

VI. By reason of any amount due from him to the principal defendant as
wages for his personal labor or that of his wife or minor children, for a time
not exceeding one month next preceding the service of the process and not
exceeding $30 of the amount due and payable to him as wages for his personal
labor, and $10 shall be exempt in all cases: mrereever., Moreover, wages of
minor children and of women are not, in any case, subject to trustee process
on account of any debt of parent or husband= #. If, after wages for personal
labor or services have been attached and before entey of the wweit the trustee’s
disclosure under oath is required to be served, the defendant tenders to the
plaintiff or to his attorney the whole amount due and recoverable in the action
and the fees of the officer for serving the st summons, the plaintiff shall
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recover no costs except the fees of the officer+ and #. If the defendant is
defaulted without an appearance or if he files an offer of judgment o e #e-
turs dayr of dhe wwrit before his disclosure under oath is required to be filed
and the plaintiff accepts such offer or fails to secure more than the amount
thereof and of the interest thereon from its date, the plaintiff shall recover no
costs except the entry fee and the officers’ fees. The trustee shall pay to the
defendant the amount exempt from attachment at the same time and in the
same manner as if no process had been served;’

Sec. 230. R. S, c. 114, § 65, repealed and replaced. Section 65 of chapter 114
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 65. Amount chargeable to trustee. When a person is adjudged trustee
on disclosure in the original action, the amount for which he is chargeable shall
be fixed by the court, subject to appeal, and be conclusive in proceedings after
judgment unless, for cause shown, an additional disclosure is allowed. On de-
fault, the amount need not be expressed in the judgment. In all proceedings after
judgment, if he is adjudged trustee, the amount for which he is chargeable shall
be set forth.

Sec. 231. R. 8., c. 114, § 67, repealed and replaced. Section 67 of chapter
114 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 67. Motion by plaintiff against trustee. When a person adjudged a
trustee in the original action does not, on demand of the officer holding the
execution, pay over and deliver to him the goods, effects and credits in his hands
and the execution is returned unsatisfied, the plaintiff may on motion in the
original action require the trustee to show cause why judgment and execution
should not be awarded against him and his own goods and estate for the sum
remaining due on the judgment against the principal defendant. A trustee who
has not appeared shall be given such notice as the court may direct.’

Sec. 232. R. S, c. 114, § 68, amended. Section 68 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 68. Judgment rendered against trustee. After swek weit notice of such
motion has been served on him, if he neglects to appear and answer thereto, he
shall be defaulted= and #. If he was not examined in the original sut action,
judgment shall be rendered against him for the whole sum remaining due on the
judgment against the principal defendant.’

Sec. 233. R. S, c. 114, § 69, amended. Section 69 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 69. Judgment when all trustees defaulted. When all the defendants in
& wweit of seire faeias trustees are defaulted in proceedings after judgment, not
having been examined in the original sust action, the court may enter up joint or
several judgments, as the case requires, and issue execution in common form.’

Sec. 234. R. S, c. 114, § 70, amended. Section 70 of chapter 114 of the
Revised Statutes is amended to read as follows:
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‘Sec. 70. If trustee defaulted. If a trustee defaulted on the seire feeias pro-
ceedings after judgment was examined in the original sut action, judgment shall
be rendered on the facts stated in his disclosure or proved at the trial, for such
part of the goods, effects and credits for which he is chargeable as trustee as
remain in his hands, if any, or so much thereof as is then due and unsatisfied
on the judgment against the principal defendants but #. If it appears that such
person paid and delivered the whole amount thereof on the execution issued on
the original judgment, he is not liable for costs on the setre fmetas proceedings
after judgment.’

Sec. 235. R. S., c. 114, § 71, amended. Section 71 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 71.  Liability for costs, if discharged in proceedings after judgment. If
the trustee appears and answers o the seire faetas in the proceedings after judg-
ment and was not examined in the original sutt action, he may be examined as he
might have been in the original su+ts and # action. If, on such examination, he
appears not chargeable, the court shall render judgment against him for costs
only, if resident in the county where the original process was returnable; but
if not resident in such county, he shall not pay or recover costs.’

Sec. 236. R. S, c. 114, § 72, amended. Section 72 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 72. If examined in original action, trustee examined again. If he had
been examined in the original s=¢ action, the court may permit or require him to
be examined anew in the suit of scire faeinss and ke proceedings after judgment.
He may then prove any matter proper for his defenses end #he. The court may
enter such judgment as law and justice require, upon the whole matter appearing
on such examination and trial.’

Sec. 237. R. S,, c. 114, § 78, amended. Section 78 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 78. Trustee exempt from costs in proceedings after judgment. If a
person summoned as trustee is prevented from appearing in the original swit
action by absence from the State or any other reason deemed sufficient by the
court and a default is entered against him, he is not liable for costs en the seire
fmeias in the proceedings after Judgmeﬂt but, on his disclosure, the court may
allow him his reasonable costs and charges, to be retained or recovered as if he
had appeared in the original sutt action.’

Sec. 238. R. S, c. 114, § 79, repealed and replaced. Section 79 of chapter
114 of the Revised Statutes is repealed and the following enacted in place there-

of:

‘Sec. 79. On appeal, whole case reexamined by law court. Whenever objec-
tions are made to the ruling and decision of a justice as to the liability of a trus-
tee, the whole case may be reexamined and determined by the law court on
appeal and remanded for further disclosure or other proceedings, as justice re-
quires.’
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Sec. 230. R. S, c. 114, § 80, amended. Section 8o of chapter 114 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 80. Form and service of trustee summons for inferior courts. When a
trustee process is issued by a municipal court or a trial justice, the st sum-
mons shall be substantially in the form smes = #se used in the Superior Court
and may eontain o direcHon to attach property of the prineipal in bis own
hands as wwveld a5 1o the hands of the person numed as +rastee, and be served
a8 & teustee proeess issued by 7 days before the return day in the same manner
as in the Superior Court & dess before the returs da¥,; and shall be brought in
the county where either of the supposed trustees resides+ asd #. If not so
brought, it shall be dismissed and the trustees shall recover their costs.

Sec. 240. R. S, c. 114, § 81, amended. Section 81 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 81. Default if trustee does not appear; costs. When the person sum-
moned does not appear and answer to the sa#t action, he shall be defaulted, ad-
judged trustee and be liable to costs en seire faetas: #. If he appears at the
return day and submits to an examination on oath and is discharged, he shall
be allowed his legal costs= but +#f. If he is charged, he may retair the amount
of his costs+ and when. When the plaintiff diseontinues dismisses his swit ac-
tion against him or the principal, the trustee shall be allowed his costs.’

Sec. 241. R. S, c. 114, § 82, amended. Section 82 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 82. Subsequent proceedings; discharge of trustee if judgment is less
than $5, save in counterclaim. Al subsequent proceedings in such eatses ac-
tions shall be the same as in the Superior Court, varying the forms as circum-
stances requires but whes. When, in a trustee preeess action before such mu-
nicipal court or trial justice, the deht recovered against the principal is less
than $35, the trustee shall be discharged unless the judgment is so reduced by
means of a seteff counterclaim filed’

Sec. 242. R. S, c. 114, § 84, amended. Section 84 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 84. If trustee living in another county is discharged. When an action
is brought against a trustee in a county where he resides but where neither the
plamtlff nor defendant resides, and the trustee is discharged or the action is €is-
eontinted dismissed as to h1m the action shall still proceed if there was legal
service on the principal defendant unless it appests by plea t# abuatement is set
forth by motion or answer and established on hearing that the trustee was col-
lusively included in the s¥# action for the purpose of giving the court in such
county jurisdiction.’

Sec. 243. R. S., c. 114, § 85, amended. Section 85 of chapter 114 of the
Revised Statutes is amended to read as follows:

‘Sec. 85. Trustee action on judgment dismissed; costs. When an setton is
ecommenead by trustee process on & tudemrent trustee process is used in connec-
tion with an action on a judgment on which execution might legally issue and it
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appears to the court or justice that, at the time of bringing it, the defendant
openly had visible property liable to attachment sufficient to satisfy such judg-
ment, or that it was brought for the purpose of vexation or to accumulate costs,
1t shall at any time on motion be abated dismissed, with costs to the defendant.’

Sec. 244. R. S, c. 115, § 4, amended. Section 4 of chapter 115 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 4. Surrender of principal. Any bail may, before the aetion s entered
defendant’s answer is required to be filed, exonerate himself from all liability
by surrendering his principal to the jail in the county where the arrest was
made or in the county where the writ is returnable and, within 15 days there-
after, leaving with the jailer an attested copy of the writ of process whereby
the arrest was made, of the return indorsed thereon and of the bail bond; and
notifying, in writing, the plaintiff or his attorney of the time and place of the
commitment= asd tire. The jailer shall receive him into custody as if committed
by the officer making the arrest.”

Sec. 245. R. S, c. 115, § 8, amended. Section 8 of chapter 115 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 8. In case of avoidance, officer’s duty; liability of bail. In case of the
avoidance of the principal and return on the execution by the officer that he had
had it in his hands at least 30 days before its expiration and that the principal
was not found, his bail shall satisfy the judgment with interest thereon from
the time when it was rendered, unless they discharge themselves by surrendering
the principal before final Judgment agatnst them on the wilt of seire Saeias
in an action against them as bail or by some other sufficient defense.’

Sec. 246. R. S, c. 115, § 9, amended. Section ¢ of chapter 115 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 9. When an action against bail lies, When the principal so avoids
and his property cannot be found so satisfy the execution, the original creditor
may have & st of seire foetas an action in his own name #resa in the same
court against the hail, in waeation oF v tesm #Hme to be sued out within
one year from the rendition of judgment against the principal, and he need not
declare on the bail bond but may merely allege that the defendants became bail in
the original action.’

Sec. 247. R. S, c. 115, § 10, repealed and replaced. Section 10 of chapter 115
of the Revised Statutes is repealed and the following section enacted in place
thereof :

‘Sec. 10. Pleadings and defense by bail. The bail may plead, jointly or
severally, any matter in defense or discharge.’

Sec. 248. R. S, c. 115, § 11, amended. Section 11 of chapter 115 of the
Revised Statutes is amended to read as follows:

‘Sec. 11. Surrender of principal; exoneration of bail in civil action after
entry of action. The bail may surrender the principal in court before final judg-
ment en the setre fmeins in the action against them, and on paying all the costs
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o# the seire feetas in that action, they shall be dischargeds and the. The prin-
cipal shall be committed to jail to remain for 15 days= and #. If the creditor
does not within that time take him in execution, the sheriff shall discharge him
on payment of the legal prison fees.

Any bail may, after the action is entered and before final judgment in the
original su# action, exonerate himself from all liability by surrendering his prin-
cipal to the jail in the county where the writ is returnable, and within 5 days
thereafter leaving with the jailer an attested copy of the writ of process whereby
the arrest was made, of the return indorsed thereon and of the bail bond, and
notifying, in writing, the clerk of the court of the time and place of the commit-
ment= and +xe, The jailer shall receive him into custody as if committed by the
officer making the arrest.’

Sec. 249. R. S, c. 115, § 12, amended. Section 12 of chapter 115 of the
Revised Statutes is amended to read as follows:

‘Sec. 12. When bail taken in an action. When bail is taken on mesne process
in an action returnable before a trial justice and there is a return on the execu-
tion issued on the judgment therein that the principal is not found, the justiee
creditor may issue @ seire fmeins theseon maintain an action against the bail
before the justice, to be served 7 days before the day of trials asd #. If no suf-
ficient cause is shown to the contrary, he may render judgment for the debt and
costs recovered, with interest thereon from the rendition of judgment, against
the principal and issue execution accordingly, notwithstanding the debt and
costs on the original judgment exceed $20.

Sec. 250. R. S, c. 115, § 13, amended. Section 13 of chapter 115 of the
Revised Statutes is amended to read as follows:

‘Sec. 13. Surrender of principal before trial justice. If the bail, at any time
before final judgment in the original swit action or es seire faetas in the action
against them, bring the principal before the justice and procure the attendance of
an officer to receive him, the justice shall make a record of the surrender and
order him into the custody of the officer to be committed to jail, to be proceeded
with as mentioned in the preesding sections I to 12< and en. On payment of
costs en the serre fmetns in the action against them, the bail shall be fully dis-
charged.’

Sec. 251. R. S, c. 117, § 1, repealed and replaced. Section 1 of chapter 117
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 1. When depositions used. In trials before probate courts, arbitrators,
referees under chapter 121, and county commissioners, depositions may, upon
order of the tribunal before which the matter is pending and on good cause
shown, be taken and used in the manner provided by rule for depositions in the
Superior Court. Depositions or affidavits may also be taken in applications for
pensions, bounties or arrears of pay under any law of the United States.’

Sec. 252. R. S, c. 117, §§ 2-23, repealed. Sections 2 to 23 of chapter 117
of the Revised Statutes are repealed.

o,
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Sec. 253. R. S,,c. 117, § 24, repealed and replaced. Section 24 of chapter 117
of the Revised Statutes is repealed and the following section enacted in place
thereof :

‘Sec. 24. Record in registry of deeds. Any deposition to perpetuate testi-
mony taken before action or pending appeal together with the verified petition
therefor and certificate of the officer before whom it was taken shall, within go
days after the taking, be recorded in the registry of deeds in the county where
the land or any part of it lies, if the deposition relates to real estate; if not, in
the county where the parties or any of them reside.’

Sec. 254. R. S, c. 117, §§ 25-28, repealed. Sections 23 to 28 of chapter 117
of the Revised Statutes are repealed.

Sec. 255. R. S, c. 120, § 1, repealed. Section 1 of chapter 120 of the Re-
vised Statutes 1s repealed.

Sec. 256. R. S, c. 120, § 2, amended. Section 2 of chapter 120 of the Revised
Statutes is amended to read as follows:

‘Sec. 2. Debtor about to leave State arrested. Any person, whether a resi-
dent of the State or not, may be arrested and held to bail or committed to prison
on mesne process o & cortract express of mphed in any action, if the sum de-
manded amounts to $10, 6 ern & judgment on contraet o the debt
reeovered #ird rematning due 15 $10 of more, exclusive of imterest when he is
about to depart and reside beyond the limits of the State with property or means
of his own exceeding the amount required for his immediate support, if the
creditor, his agent or attorney makes oath before a justice of the peace, to be
certified by such justice on said process, that he has reason to believe and does
believe that such debtor is about so to depart, reside and take with him property
or means &s aforesard, and that the demand or principal part thereof, amounting
to at least $10, is due to him.

Sec. 257. R. S, c. 120, § 8, amended. Section 8 of chapter 120 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 8. Disclosure before judgment; notice. When a person is served with
&n ortginal wwErt a summons or other mesne process founded on such contraet
of fidestent in any action, in any other manner than by arrest of the body, he
may, at any time before final judgment, appear before the court or justice before
whom such sesi¢ o= process is pending or a disinterested commissioner or com-
missioners appointed by said court or justice and submit himself to examination
and sueh, Such court, justice or commissioner shall give notice and proceed to
take his disclosure as provided in sections 4, 5 and 6 and with like effects and e,
The court may continue the cause to permit such disclosure to be taken.’

Sec. 258. R. S, c. 120, § 12, amended. Section 12 of chapter 120 of the
Revised Statutes is amended to read as follows:

‘Sec. 12. Disclosure on mesne process by consent of parties. At any time
before or after the return day of such writ of proeess, the parties to the suit
action, by a written agreement, may appear before a justice of the peace in the
county where the suit action is pending< and the, The defendant shall make the
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disclosures and submit to the examinations and proceedings required in section
8, and the record thereof shall, before final judgment, be returned to the court
or justice before which the suit action is pending, where the proceedings shall
be the same as if the disclosure had been before a commissioner appointed for
the purpose.’

Sec. 259. R. S, ¢. 120, § 15, amended. Section 15 of chapter 120 of the
Revised Statutes is amended to read as follows:

‘Sec. 15. Debtor arrested, may give bond to disclose after judgment. When
a person is arrested or imprisoned on mesne process in a civil action, he may
disclose as provided in sections 3 #, 5, 6 exd to 7 or he may be released by giving
bond to the plaintiff in a sum not exceeding the ad damnur of the w+it amount
prayed for in the complaint upon which he is arrested or imprisoned, with surety
or sureties, said bond to be approved by him or by 2 or 3 justices of the peace of
the county where the arrest or imprisonment is made, and selected and proceed-
ing as prescribed in section 68, conditioned that within 15 days after rendition
of § of after the adjournmient of the eourt in whieh i is rendered
a judgment for the plaintiff has become final by expiration of the time for appeal,
by dismissal of an appeal, or certificate of decision from the law court, he will
notify the creditor, his agent or attorney to attend at a certain place in the county
at a time not less than 15 days nor more than 30 days after such notice, for the
purpose of disclosure and examination ; that he will then and there submit him-
self to examination; make true disclosure of his business affairs and property
on oath, and abide the order of the justices thereon; and if the officer serving the
writ takes such bond, he shall return it to the court or justice where the ssi
action is pending.’

Sec. 260. R. S, c. 120, § 16, amended. Section 16 of chapter 120 of the
Revised Statutes is amended to read as follows:

‘Sec. 16. Proceedings, if debtor has given bond on mesne process. After
such final judgment, the debtor may apply in writing to a justice of the peace of
the county where he was arrested, who shall issue a citation to the creditor, his
agent or attorney= and an. An examination and disclosure may be had hefore
2 justices of the peace within the time specified in the bond< and the. The same
proceedings shall be had and the same results shall follow as in disclosures on
bonds given on execution, except as provided in the folewins section 17.

Sec. 261. R. S, c. 120, § 53, amended. Section 33 of chapter 120 of the
Revised Statutes is amended to read as follows:

‘Sec., g3. Citation; service. The citation shall be served on the creditor, or
one of them if there is more than one, or the attorney of record in the su+ action,
or any known authorized agent of the creditor, by any officer qualified to serve
civil process between the same parties by reading # o him, of leaving an at-
tested eopy thercof at his place of last and usual abede, o b giving an
attested copy of i thereot to him v hand. Service shall be made in the manner
provided for service of other civil process 15 days at least before the time ap-
pointed for #ke examination, if the creditor is alive; otherwise, it shall be so
served on his executor or administrator, if found in the State, and if not, such
copy shall be left in like time with the clerk of the court or magistrate who

issued the execution.’
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Sec. 262, R. S, c. 121, § 5, amended. Section 5 of chapter 121 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 5. Action on report; appeal. The court may accept, reject or recommit
the report and either party may file exeeptions therete. I recommitted, the
referees shall notify the parties of the time and place for a new hearing. When
the report is accepted, judgment shall be entered thereon as in case of submis-
sions by rule of court and etther party may bring a writ of error to reverse
sueh fwdement. Either party may appeal from such judgment or from rejection
of the report.’

Sec. 263. R. S, c. 122, § 4, amended. Section 4 of chapter 122 of the Revised
Statutes is amended to read as follows:

‘Sec. 4. How commenced; recognizance when plaintiff lives out of State.
The process of forcible entry and detainer shall be commenced by inserting' the
substenece of the complaint, as & declaration, in & Wit of attachment, to be
trdorsed and served liee othrer wrttss and when and service made in the same
manner as other civil actions. When the plaintiff lives out of the State and a
recognizance is required of him, any person may recognize in his behalf and
shall be personally liable.

Sec. 264. R. S, c. 122, § 6, repealed and replaced. Section 6 of chapter 122
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 6. When defendant claims title. When the defendant claims title in
himself or in another person under whom he claims the premises, he shall, except
as otherwise provided, recognize in a reasonable sum to the plaintiff, with suf-
ficient sureties, conditioned to pay all intervening damages and costs and a rea-
sonable rent for the premises. The plaintiff shall in like manner recognize to
the defendant, conditioned to enter the action in the Superior Court within 30
days and to pay all costs adjudged against him. If either party neglects so to
recognize, judgment shall be rendered against him.’

Sec. 265. R. S, c. 122, § 7, amended. Section 7 of chapter 122 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 7. Plaintiff may allege that defendant’s claim of title frivolous. The
elamaant plaintiff may make a written allegation that the brief statement of the
defenrdant defendant’s claim of title is {rlvolous and intended for delay and the
magistrate shall then examine the case so far as to ascertain the truth of such
allecratlon and if satisfied of the truth thereof, he shall proceed to try the cause
wpen the -plﬂae of mot gurkey, and if it is determined in favor of the elermast
plaintiff, he may issue a writ of possession for removal of the defendant; but
this shall not prevent an appeal as provided in ke foHewine section 8.

Sec. 266. R. S., c. 122, § 8, amended. Section 8 of chapter 122 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 8. Appeal. Lither party may appeal from a judgment to the Superior
Court seset 0 be held in the ecunts as in other civil actions. When the elatmrant
plaintiff appeals, he shall recognize in manner aforesaid to the defendant, except
as hesetnntter otherwise provided, conditioned to enter the swit action and to
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pay all costs adjudged against him. When the defendant appeals, he shall recog-
nize in like manner to the elatmant plaintiff, conditioned to enter the sutt action
and to pay all intervening costs and such reasonable rent of the premises, as the
magistrate shall adjudge, if the judgment is not reversed.’

Sec. 267. R. S, c. 122, § 10, amended. Section 10 of chapter 122 of the Re-
vised Statutes is amended to read as follows:

‘Sec., 10. Sums due for rent and damages. Sums due for rent on leases un-
der seal or otherwise and claims for damages to premises rented may be re-
covered in an action ef assumpstt on eceount anwexed to the wsH, specifying
the items and amount claimed, but no action e+ suit at law in esstRpsit,
covenant broken of otheswise shall be maintained for any sum or sums claimed
to be due for rental or for any claim for damages for the breach oi any of the
conditions claimed to be broken on the part of the lessee, his legal representa-
tives, assigns or tenant, contained in a lease or written agreement to hire or
occupy any building, buildings or part of a building, during a period when such
building, buildings or part of a building, which the lessee, his assigns, legal
representatives or tenant may occupy or have a right to occupy, shall have been
destroyed or damaged by fire or other unavoidable casualty so that the same
shall be thereby rendered unfit for use or habitations esd se. No agreement
contained in a lease of any building, buildings or part of a buildirg or in any
written instrument shall be valid and binding upon the lessee, his legal repre-
sentatives or assigns to pay the rental stipulated in said lease or agreement dur-
ing a period when the building, buildings or part of a building described therein
shall have been destroyed or damaged by fire or other unavoidable casualty so
that the same shall be rendered unfit for use and habitation.’

Sec. 268. R. S, c. 123, repealed. Chapter 123 of the Revised Statutes is re-
pealed.

Sec. 269. R. S., c. 124, § 1, amended. Section 1 of chapter 124 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 1. Remedy, if tenant commits waste. If a tenant in dower, by curtesy,
for life or for years commits or suffers any waste on the premises, the person
having the next immediate estate of inheritance may recover the Jlace wasted
and the damages done to the premises in an action ef seaste against him= asd
as, An heir may recover in the same action for waste done in his own time and
in the time of his ancestor.’

Sec. 270. R. S, c. 124, § 2, amended. Section 2 of chapter 124 oi the Revised
Statutes 1s amended to read as follows:

‘Sec. 2, Damages. Any issue of fact shall be tried by a jury, with or with-
out a view of the premises, as the court orderss ene ke, The j jury that inquires
of the waste shall assess the damages, 4f action on the ease i the mature of
waste sy be substitited for the aetion of waste.

Sec. 271. R. S, c. 124, § 3, amended. Section 3 of chapter 124 of the Re-
vised Statutes is amended to read as follows:
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‘Sec. 3. Remainder man or reversioner may sue. The remainder man or re-
versioner for life or for years only or in fee simple or fee tail, after an inter-
vening estate for life, may maintain such action e waste and recover the dam-
ages which he has suffered by the waste.

Sec. 272. R. 8., c. 124, § 4, amended. Section 4 of chapter 124 of the Re-
vised Statutes is amended to read as follows :

‘Sec. 4. Action lies against executor, etc. Such action ef sveste may be orig-
inally commenced against the executors or administrators of the tenant, or if
commenced against him, it may be prosecuted against them after his death.

Sec. 273. R. S,, c. 124, § 7, amended. Section 7 of chapter 124 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 7. Injunction to prevent waste, pending a process for the recovery of
lands, and on lands attached. Tf a defendant in an action to recover possession
of real estate or a person whose real estate is attached in a civil action commits
any act of waste thereon, or threatens or makes preparations to do so, any Jus-
tice of the Supreme Judicial Court or of the Superior Court i waeftton oF term
e may issue an injunction to stay such waste; but notice shall first be given
to the adverse party to appear and answer, unless the applicant files a bond with
sufficient sureties to respond to all damages and costs< a#nd the, The court may
enforce obedience by such process as may be employed in e ettty ease other
cases and dissolve it when deemed proper.’

Sec. 274. R. S, c. 124, § 19, amended. Section 19 of chapter 124 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 19. Judgment for damage; execution for plaintiffs’ share. The court
shall enter judgment for the whole amount of the injury proved; but shall award
execution only for the proportion thereof sustained by the plaintiffss end Hhe.
The remaining cotenants may afterwards jointly or severally ste ewt & seire
proportion of the damapes adiudged i the ortsinal suit intervene in the action
and on motion obtain execution for their proportion of the damages adjudged
therein.’

Sec. 275. R. S, c. 124, § 20, amended. Section 20 of chapter 124 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 20. If one or more joint tenants take whole rent, others may recover.
If any one or more of the joint tenants or tenants in common take the whole
rents or income in the joint estate or more than their share, without the consent
of their cotenants, and refuse for a reasonable time after demand to pay such
cotenants their share thereof, any one or more of them may have an action ef
F 3 f&sea-m-ps—i—% against the refusing cotenants to recover their proportion
thereof.

Sec. 276. R. S,, c. 125, § 7, amended. Section 7 of chapter 125 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 7. Certain causes removed to Superior Court. When it appears that
the sum demanded as damages exceeds $20, or that the property in the beasts
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is in question and their value exceeds $20, or that the title to real estate is in
question, at the request of either party, the case, if originally brought before
any trial justice o tudee of any muntetpat eonrt, shall be #ransferred removed
to the Superior Court to be there disposed of like actions brought before a
trial justice in which the title to real estate is brought in question; but the
party requesting such tsansfer removal shall recognize in such reasonable sum
as the justice orders, to enter the action at +he mext term of said court in the
Superior Court within 30 days, prosecute it with effect and pay all intervening
damages and costs.’

Sec. 277. R. S, c. 125, § 16, amended. Section 16 of chapter 125 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 16. Continuance of attachment, if goods replevied. If the goods re-
plevied had been attached, they shall, in case of judgment for a return, be held
by the attachment until 28 60 days after adjournment in the suit action in which
they were attached= asnd # has become final as provided in chapter 112, section
72. If such final judgment is rendered before the return of the goods or if
the goods when replevied had been seized on execution, they shall be held by the
same attachment or seizure for 3e 60 days after the return and may be taken
and disposed of as if they had not been replevied.’

Sec. 278. R. S, c. 125, § 19, repealed and replaced. Section 19 oif chapter
125 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 19. Limitation of surety’s liability on replevin bond. No action shall
be maintained against any surety on a replevin bond unless it is commenced
within one year after final judgment in replevin or, if the complaint in re-
plevin is not filed with the court by the plaintiff, within one year after the re-
plevin of the goods.’

Sec. 279. R. S, c. 127, repealed. Chapter 127 of the Revised Statutes is re-
pealed.

Sec. 280. R. S, c. 129, §§ 1-10, repealed. Sections 1 to 10 of chapter 129
of the Revised Statutes are repealed.

Sec. 281. R. S, c. 129, § 16, repealed and replaced. Section 16 of chapter
129 of the Revised Statutes is repealed and the following section enacted in
place thereof:

‘Sec. 16. Limitation of applications. No application for a writ of certiorari
shall be sustained unless made within 6 years next after the proceedings com-
plained of; but if the person entitled to apply for such writ is a minor, insane,
imprisoned or not in the United States when becoming so entitled, then he, his
heirs, executors or administrators may apply for the writ within 5 years after
the removal of such disability.’

Sec. 282. R. S, c¢. 129, § 17, amended. Section 17 of chapter 129 of the
Revised Statutes is amended to read as follows:

‘Sec. 17. Presentation of petition; questions of law reserved; issue and re-
turn. A petition for a writ of mandamus may be presented to a Justice of the
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Supreme Judicial Court or of the Superior Court in any county, & ters tme
e ¥aeation who may, upon notice to all parties, hear and determine the same,
or may reserve questions of law arising thereon, upon exeeptiems appeal or
otherwise, for the determination of the Taw court, which may hear and deter-
mine the same as hesetnatter provided; but in all cases where es sHcepiions are
sHeged objections are made to any rulings, findings or decrees made upon such
petition, the case shall be proceeded w1th as if no execeptions had been taken
objections are made, until a decision shall be had and the peremptmy writ shall
have been ordered or denied, so that e ewesruling of sueh exceptions an
affirmance on appeal would ﬁnally dispose of the case, which shall then be cer-
tified to the Chief Justice of the Supreme Judicial Court as provided in ke fol-
towine section 18. If on such hearing such writ is ordered, it may be issued
from the clerk’s office in any county and be made returnable as the court di-
rects.’

Sec. 283. R. S, c. 129, § 18, amended. Section 18 of chapter 129 of the Re-
vised Statutes i1s amended to read as follows:

‘Sec. 18. Return to writ; answer; judgment and peremptory writ; costs;
no action for false return. When a writ of mandamus issues, the person re-
quired to make return thereto shall make his return to the first writ, and the
person suing the writ may by an answer t#awesse deny any material facts con-
tained in such return or may desrs# move to dismiss for insufficiency in law.
If the party suing the writ maintains the issue on his part, his damages shall be
assessed and a judgment rendered that he recover the same with costs, and that
a peremptory writ of mandamus be granted; otherwise the party making the
return shall recover costs. No action shall be maintained for a false return to
a writ of mandamus. After judgment and decree that the peremptory writ be
granted or denied, the justice of the court before which the proceedings are
pending shall forthwith certify to the Chief Justice for decision aH exeeptions
whieh may be fled and allowed any appeal based on objections to any rulings,
findings or decrees made at any stage of the proceedings. Notice of such appeal
shall be given within 5 days after judgment and decree. The exeepting appealing
party shall, within 15 days thereafter, forward to the Chief Justice his written
argument upon such eseepsiens appeal and shall, within said 15 days, furnish
the adverse party or his attorney with a copy of such arguments ke, The ad-
verse party shall, within 15 days after receipt of such copy, forward to the
Chief Justice his written argument in reply+ and theseuper. Thereupon the jus-
tices of said court shall consider said cause immediately and decide thereon and
transmit their decision to the clerk of the court where the petition is pending,
and final judgment shall be entered accordingly. If the judgment is in favor of
the petitioner, the peremptory writ of mandamus shall thereupon be issued.’

Sec. 284. R. S, c. 141, § 20, amended. Section 20 of chapter 141 of the Re-
vised Statutes 1s amended to read as follows:

‘Sec. 20. Warrant stayed, if defendant gives security to discontinue nuisance.
Instead of issuing the warrant required by the precedins section 19, the court
or trial justice may order it to be stayed on motion of the defendant, and on
his entering into recognizance in such sum and with such surety as the court
or justice directs, in case of an indictment, to the State, or in case of a complaint
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or action, to the plaintiff, conditioned that the defendant will either discontinue
said nuisance, or that within a time limited by the court and not exceeding 6
months, he will cause it to be abated and removed, as may be dirccted by the
courts and en. On failing to perform such condition, the recognizance shall be
deemed forfeited, and the court, es any justice thereof, in terr time of in e
#en or said trial justice on being satisfied of such default, may for:hwith issue
the warrant and seire faetas o= entertain an action to enforce the recognizance.’

Sec. 285. R. S, c. 153, § 32, amended. The 3rd paragraph of section 32 of
chapter 153 of the Revised Statutes is repealed and the following enacted in
place thereof:

‘By agreement of parties only, appeal may be taken to the law court either
on agreed statements of facts or upon evidence reported by the judge of probate,
in all matters determinable by the several judges of probate, as in the Superior
Court. The law court shall have the same jurisdiction of all questions of law
arising on said appeals as if they had come from the supreme court of probate.
All provisions of law and rules of court relative to appeals from the Superior
Court shall apply to such cases. Decisions of the law court in all such cases ap-
pealed directly from the probate court to said law court shall be certified to the
register of probate of the county from which such appeal originated, with the
same effect as if said appeal had originated in the supreme court of probate
of said county.’

Sec. 286. R. S, c. 153, § 33, amended. Section 33 of chapter 153 of the
Revised Statutes is amended to read as follows:

‘Sec. 33. Bond and reasons of appeal; service on other parties; service on
resident attorney of record sufficient. Within the time limited for claiming an
appeal, the appellant shall file in the probate office his bond to the adverse party
or to the judge of probate for the benefit of the adverse party, with sufficient
sureties resident in the State or with a surety company authorized to do busi-
ness in the State as surety, in such sum as the judge approves, conditioned to
prosecute his appeal with effect, and to pay all intervening costs and damages
and such costs as the supreme court of probate taxes against him, and he shall
also file in the probate office the reasons of appeal; and, + days &t teast before
the sitting of the appetate eowrt within 34 days from the date of the proceed-
ing appealed from, he shall serve all the parties who appeared before the judge
of probate on the case that have entered or caused to be entered their appearance
in the docket of said court, with a copy of such reasons, attested by the regis-
ter. When a party appears by an attorney residing in this State before the judge
of probate in any case and an appeal is taken, the service of a copy of the rea-
sons of appeal upon such attorney shall be sufficient. In case of controversy
between a person under guardianship and his guardian, the suprerne court of
probate may sustain an appeal on the part of the ward without such bond.’

Sec. 287. R. S, c. 153, § 34, amended. Section 34 of chapter 152 of the Re-
vised Statutes 1s amended to read as follows:

‘Sec. 34. Court may allow appeal accidentally omitted. If any such person
from accident, mistake, defect of notice or otherwise without fault on his part
omits to claim or prosecute his appeal as aferesatd, the supreme court of pro-

e
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bate, if justice requires a revision, may, upon reasonable terms, allow an ap-
peal to be entered and prosecuted with the same effect as if it had been season-
ably done; but not without due notice to the party adversely interested nor un-
less the petltlon therefor is filed with the clerk of said court within one year
after the decision complained of was mades end said petition shett be heard
&t the mest term atter the flne theseotf.

Sec. 288. R. S, c. 153, § 37, amended. Section 37 of chapter 153 of the
Revised Statutes is amended to read as follows:

‘Sec. 37. Appeal, when heard. Such appeal shaH be cogniznble at the nesxt
tesmr of the supreme conrt of probate held after the expiration of 34 days
from the date of the proceeding appented from to the supreme court of probate
shall, unless the court otherwise directs, be in order for hearing at the first term
of court held not less than 10 days after the service of the notice of appeal, and
said appellate court may reverse or affirm, in whole or in part, the sentence or
act appealed from, pass such decree thereon as the judge of probate ought to
have passed, remit the case to the probate court for further proceedings or
make any order therein that law and justice requires and i#. If, upon such
hearing, any question of fact occurs proper for a trial by jury, an issue may be
framed for that purpose under the direction of the court and so tried’

Sec. 28g. R. S., c. 164, § 7, amended. Section 7 of chapter 104 of the Re-
vised Statutes 1s amended to read as follows:

‘Sec. 7. In action against surety, principal made party. If the principal in
any such bond resides in the State when an action is brought thereon, and is not
made a party thereto, or if at the trial thereof, or on setze fweias proceedings on
a judgment against the sureties only, he is in the State, the court, at the request
of any such surety, may postpone or continue the action long enough to sum-
mon or bring him into court.’

Sec. 290. R. S, c. 164, § 11, amended. Section 11 of chapter 164 of the
Revised Statutes is amended to read as follows:

‘Sec. 11. Action on bond. Any person interested personally or in any official
capacity in a probate bond, or in a judgment rendered thereon, whose interest
has been specifically ascertained by a decree of the judge of probate or by
judgment of law, as heretnafter provided may originate & swt+ an action on such
bond or setre saetas proceedings on such judgment without applying to the judge
whose name was used in the bond or judgment, or to his successor; and 2 of more
such persons may unite in the prosecution of the action, but the ofteinal et
complaint shall allege the name and addition of such person, and that the same
is sued out by him, “in the name of the Honorable .......................
judge of probate for the County of .................. ;7 otherwise it shall

abate be dismissed.’

Sec. 291. R. S, c. 165, § 3, amended. Section 3 of chapter 165 of the Re-
vised Statutes 1s amended to read as follows:

‘Sec. 3. Execution against estate of deceased, if returned unsatisfied. When
a proper officer makes his return on an executlon issued under tse prewistens
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of section 1 that he cannot find personal property of the deceased, or other
means to satisfy it, & wstt of seire {faetas, sﬁ-geeaaﬂ-g waste, May be isswed
an action, suggesting waste, may be brought against the executor or adminis-
trator= '&-Pél- #. If he does not show cause to the contrary, execution shall issue
against him for the amount of the judgment and interest, not exceeding the
amount of waste, if proved.

Sec. 292. R. S, c. 165, § 5, amended. Section 5 of chapter 165 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 5. Administrator de bonis non substituted as party on motion. When
an executor or administrator ceases to be such after judgment against him, &
writ of seire fnctns may be issued againot the adminisirator de bems&eﬁ
and after due notiee the administrator de bonis non may be substituted as a
party on motion, notice of which shall be served in the same manner as original
Process, and an execution may issue as provided in the preeeding section 4; but
the costs for which the executor or first administrator was personally liable may
be enforced against his executor or administrator.

Sec. 293. R. S, c. 165, § 8, repealed and replaced. Section 8§ of chapter
165 of the Revised Statutes is repealed and the following enacted in place
thereof :

‘Sec. 8. Actions which survive. No personal action or cause of action shall
be lost by the death of either party, but the same shall survive for and against
the executor or administrator of the deceased, except that actions or causes of
action for the recovery of penalties and forfeitures of money under penal stat-
utes and proceedings in bastardy cases shall not survive the death of the de-
fendant. An executor or administrator may seek relief from a judgment in an
action to which the deceased was a party to the same extent that the deceased
might have done so.

Sec. 2g4. R. S, c. 165, § 12, amended. Section 12 of chapter 165 of the
Revised Statutes is amended to read as follows:

‘Sec. 12. Damages in actions sounding in tort; goods returned in replevin
not assets. When an action e+ trespass, er trespass en the ease sounding in
tort is commenced or prosecuted against an executor or administrator, the plain-
tiff can recover only the value of the goods taken or damage actually sustained=
end shesx, When judgment is rendered against an executor or administrator
in an action of replevin for a return of goods those returned shall not be con-
sidered assets and such return discharges hin1.

Sec. 295. R. S, c. 166, § 29, amended. Section 29 of chapter 166 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 29. Proceedings after verdict. If, on such issue, the jury finds the re-
spondent not guilty, he shall be discharged; but if they find him guilty or the
facts in the declaration filed are ddlllltted by default or en demarrer otherwise,
he shall be adjudged the father of said child; stand charged witl its mainte-
nance, with the assistance of the mother, as the court orders and shall be or-
dered to pay the complainant her costs of swit the action and for the expense of
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her delivery and of her nursing, medicine and medical attendance during the pe-
riod of her sickness and convalescence, and of the support of such child to the
date of rendition of judgment; and shall give a bond, with sufficient sureties ap-
proved by the court, or by the clerk of said court, i term thme of t# vaeaton
to the complainant to perform said order, and a bond, with sufficient sureties
so approved, to the town liable for the maintenance of such child, and be com-
mitted until he gives them. The latter bond shall be deposited with the clerk
of the court for the use of such town. If the respondent does not comply with
that part of the order relative to payment of expenses and costs of sutt the ac-
tion, execution may issue therefor as in actions of tort.’

Sec. 296. R. S., c¢. 166, § 52, amended. Section 52 of chapter 166 of the
Revised Statutes is amended to read as follows:

‘Sec. 52. Illegal marriages annulled. When the validity of a marriage is
doubted, either party may file a el complaint as for divorces, and the court
shall deesee order it annulled or affirmed according to the proof; but no such
deesee order affects the rights of the hbelee defendant unless he was persenaty
actually notified 4o answes oF did answes to the Hbel of the action or answered
to the complaint.’

Sec. 207. R. S, c. 166, § 55, amended. Section 55 of chapter 166 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 55. Causes for divorce; jurisdiction. A divorce from the bonds of
matrimony may be decreed in the county where either party resides at the com-
mencement of proceedings, for causes of adultery, impotence, extreme cruelty,
utter desertion continued for 3 consecutive years next prior to the filing of the
kbet complaint, gross and confirmed habits of intoxication from the use of in-
toxicating liquors, opium or other drugs, cruel and abusive treatment or, on the
kbet complaint of the wife, where the husband being of sufficient ability or being
able to labor and provide for her, grossly or wantonly and cruelly refuses or
neglects to provide suitable maintenance for her; provided #hat the parties were
married in this State or cohabited here after marriage, or if the #betant plain-
tiff resided here when the cause of divorce accrued, or had resided here in good
faith for 6 months prior to the commencement of proceedings, or if the kbelee
defendant is a resident of this State. When both parties have been guilty of
adultery, or there is collusion between them to procure a divorce, it shall not
be granted. Either party may be a witness. The Superior Court e efy tus-
tiee thereot #11r waeation has jurisdiction of Hbeds actions for divorce in all coun-
ties.”

Sec. 298. R. S, c. 166, § 56, repealed and replaced. Section 36 of chapter
166 of the Revised Statutes is repealed and the following enacted in place there-
of :

‘Sec. 56. Attachment or trustee process used in commencement of action for

divorce. Attachment of real or personal property or on trustee process may be
used in connection with the commencement of an action for divorce.

Sec. 209. R. S, c. 166, §§ 57, 61, repealed. Sections 57 and 61 of chapter 166
of the Revised Statutes are repealed.
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Sec. 300. R. S, c. 166, § 64, amended. Section 64 of chapter 166 of the Re-
vised Statutes, as amended by chapters 142 and 308, hoth of the public laws of
1955, is further amended to read as follows:

‘Sec. 64. Payment of alimony; attorney’s fees; support of minor children;
execution. Pending a petition to enforce a decree of alimony, or a decree for
payment of money instead thereof, or for the support of minor children, or a
decree for support pending #bet the divorce action or for payment of counsel
fees, or for the alteration of an existing decree for the custody or support of
minor children, the court may order the husband or father to pay to the wife
or mother, or to counsel for the wife or mother, sufficient money for the prose-
cution or defense thereof, upon default of which order execution may issue
as in actions of tort. Execution for attorney’s fees shall not issue until the lbel
action for divorce has been heard. Petition for such execution may be signed by
the person seeking same or his attorney of record in such divorce action. At the
time of making a final decree in any divorce action, the court may order that
execution and such reasonable attorney’s fee as the court shall order shall issue
against the body of any party to the action charged with the payment of sup-
port of minor children or payments of alimony or a specific sum in lieu thereof,
upon default of any payment, and the court shall order that the clerk of said
court shall issue such execution. When the husband or father is committed to
jail on execution issued upon decree of alimony, or for payment of money
instead thereof, or for the support of his minor children, or for support pend-
ing Hbel the divorce action, or for payment of counsel fees, the ccunty having
jurisdiction of the process shall bear the expense of his support and commit-
ment and he may be discharged from imprisonment by payment of the execus
tion and all costs and expenses of his commitment and support and he shall
not be entitled to relief therefrom under #he prewistons ef chapter 1204 pre-
wided, howewer, thet he. He may petition the court issuing such execution for
relief, whereupon a judge of such court after due notice to “the wife or mother,
and hearing thereon, may order his discharge from imprisonment on such terms
and conditions as justice may require.’

Sec. 301. R. S, c. 166, § 65, amended. Section 65 of chapter 166 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 65. Provisions for husband in case of divorce for fault of wife. When
a divorce is decreed to the husband for the fault of the wife, he shall be en-
titled to 1/3 in common and undivided of all her real estate, except wild lands,
which shall descend to him as if she were dead+ end the. The court may allow
him so much of her personal estate as seems reasonable. In all cases the right,
title and interest of the Hbelee defendant in the real estate of the lbelant plain-
tiff shall be barred by the decree.

Sec. 302. R. S, c. 171, § 19, amended. Section 19 of chapter 171 of the
Revised Statutes is amended to read as follows:

‘Sec. 19. When title fails after record, alias execution; debtor may convey
title by deed. When the execution has been recorded and the estate levied on
does not pass by the levy for causes named in ke preeeding section 18, the
creditor may swe eut of the office of the elerks issuing the exeeution, & writ of



LEGISLATIVE DOCUMENT No. 1366 69

seire faetes, requtrtrg by motion in the court issuing the execution require the
debtor to show cause why an alias execution should not be issued on the same
judgment= and #. If the debtor after being duly summened does not show
sufficient cause, the levy may be set aside, and an alias execution issued for the
amount then due on the judgment, unless during its pendency the debtor tenders
in court a deed of release of the land levied on, and makes it appear that the
land, at the time of the levy, was and still is his property, and pays the expenses
of the levy and the taxable costs of the suits and the action. The judgment shall
be satisfied for the amount of the levy.’

Sec. 303. R. S, c. 171, § 20, amended. Section 20 of chapter 171 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 20. Assignee of judgment may bring action, if estate does not pass by
levy. When a judgment has been assigned for a valuable consideration, and
bona fide, in writing, and a levy of an execution issued on such judgment has
been made, and the estate does not pass by the levy, and the creditor dies after
the levy, the assignee may sue out of the office of the elerk issuing sueh exeen-
tion, & weit of seire faetas bring an action in the court issuing the execution,
setting forth the facts aforesaid therein, and requiring the debtor to show cause
why another execution should not issue on the same judgment, in the name and
for the benefit of ke platntif i seire faetass and i said assignee. If the debtor,
after being duly summoned, does not show sufficient cause why it should not be
done, the levy may be set aside; and the court from which said execution
issued may order and issue another execution on the same judgment, for the
amount of the original debt, interest and costs, in the name and for the benefit of
such plaintiff, and against such debtor and his property, in the usual form, with
necessary charges.’

Sec. 304. R. S, c. 171, § 26, amended. Section 26 of chapter 171 of the Re-
vised Statutes is amended to read as follows :

‘Sec. 26, If creditor does not release after tender, debtor may recover land.
If the creditor does not release the premises within 1o days after payment or
tender of the amount due, the debtor may recover the same by a weit of entry
real action on his own seizin; but before judgment is entered he must bring into
court, for the creditor, the money tendered.’

Sec. 305. R. S, c. 171, § 27, amended. Section 27 of chapter 171 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 27. Debtor may have amount due determined. The debtor, without
tender, may, within one year and in season to have the amount ascertained and
paid or tendered within the year, fite & biH 0 equity, therein offerine bring an
action the complaint in which shall offer to pay the amount due, and the court
shall ascertain it and require the debtor to bring it into court for the creditor,
and the debtor thereupon shall be entitled to a decree in his favor, and to a
writ of possession for the premises.’

Sec. 306. R. S, c. 171, § 28, amended. The 2nd sentence of section 28 of
chapter 171 of the Revised Statutes is amended to read as follows:
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‘When he has tendered such deed to the debtor before his bt was fled action
was commenced by the debtor, and in his answer relies upon it, and brings the
deed into court for the debtor, he shall recover his costs.’

Sec. 307. R. S, c. 171, § 49, amended. Section 49 of chapter 171 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 49. When deed given to assignee, right sold; remedy of purchaser.
When, during the existence of an attachment, a deed has been given to an as-
signee, the right of the debtor should be sold on the execution. When the right
has been sold, and there has been no previous conveyance to the debtor, the pur-
chaser has the same remedies in his own name against the obligor or contractor
as the debtor would have had, by an action &t ke to recover damages for non-
fulfillment, or % biH in esuity to compel a specific performance, ard when as-
signment before attachment is alleged, the assignee may be made a party. Upon
refusal of the obligor or contractor, on request of the purchaser, to give cor-
rect information of the amount due or condition remaining to be performed, the
purchaser may maintain his b# action without previous payment, performance
or tender. Upon a hearing, the court may grant and decree such relief, payment
or performance, as is eomuetent i eauity equitable’

Sec. 308. R. S, c. 171, § 50, amended. Section 50 of chapter 171 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 50. When assignment alleged and contested. When an assignment of
the bond or contract is alleged and the plaintiff #r equits contests it, the alleged
assignee shall be made a party to the b#4 action, and an issue framed to be tried
by a jury, which shall find whether such an assignment existed and was valid=
axd i#f. If the assignee does not appear, the assignment is invalid.’

Sec. 309. R. S, c. 171, § 51, amended. Section 31 of chapter 171 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 51. Defendant living out of State, defaulted, may after action for re-
lief, redeem real estate. A defendant living out of the State, defaulted in an
action without an appearance or other service than a newspaper publication, may,
within 6 months after the levy of an execution on his real estate or the sale of a
right of redemption, petition for & revtew of sueh setion bring an action for
relief from the judgment in such action, and instead of the year allowed in other
cases, he may redeem from such levy or sale at any time within 3 months after
the rewtew relief is denied, or after final judgment en the w#it of sewiew in
the action if the relief is granted. If such judgment is in his favor, the amount
thereof shall be allowed towards such redemption, notwithstanding a conveyance
of such estate by the creditor; and if it is larger than the amount of the levy or
sale, and interest, he shall have an execution for the balance.’

Sec. 310. R. S, c. 171, § 52, amended. Section 52 of chapter 171 of the Re-
vised Statutes is amended to read as follows;

‘Sec. 52. Waste not permitted; remedy. No strip or waste shall be made on

such estate before or during the pendency of proceedings under the prewisions
of the precedima section 51+ and efter. After final judgment in seviews, the
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platatif i revrew in the action, if relief from the judgment is granted, the plain-
tiff in such action, besides other remedies, may, within said 3 months, without
a tender or demand to account, bring his bl t# eguity action, for the redemp-
tion of such estate.’

Sec. 311. R. S, c. 172, § 1, repealed and replaced. Section 1 of chapter 172
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 1. Recovery of estates by real action. Any estate in fee simple, in fee
tail, for life or for any term of years may be recovered by a real action.

Sec. 312. R. S, c. 172, § 2, repealed. Section 2 of chapter 172 of the Re-
vised Statutes is repealed, as follows:

‘See. 2. Declaration. Fhe demeandant shall declare on Lis own seizin

wathin 20 wears then last past, without naming any pastiewlar day of aversing
& taldne of the profits, and shall allege & dissetrin by the tenant’

Sec. 313. R. S, c. 172, § 3, repealed. Section 3 of chapter 172 of the Re-
vised Statutes is repealed, as follows:

‘See. 3. Demandant to set forth cstate he claims in premises. Fhe de-
mandant shatt set forth the estate w+lieh he elaims in the presvises, whethes
in fee stmple, fee tat, for Lfe of for wyears: and H for Hie, then whether for
his own Hie of that of anothers but ke need not state in the wit the origin
of his title, or the deduetion of it to himsel: but on apphication of the termant,
the court may direet the demandant o fle an informal statement of bis titde,
frire +s entei.

Sec. 314. R. S, c. 172, § 4, amended. Section 4 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 4. Proof of seizin. The demandunt plaintiff need not prove an actual
entry under his title; but proof that he is entitled to sweh an estate in the
premises as he elatms and that he has a right of entry therein is sufficient proof
of his seizin.’

Sec. 315. R. S, ¢. 172, § 5, amended. Section 3 of chapter 172 of the Re-
vised Statutes is amended tc read as follows:

‘Sec. 5. Plaintiff must have right of entry. No such action shall be main-
tained unless, at the time of commencing it, the demandant plaintiff had such
right of entrys #ré se. No descent or discontinuance shall defeat any right of
entry for the recovery of real estate.”

Sec. 316. R. S, ¢. 172, § 6, amended. Section 6 of chapter 172 of the Re-
vised Statutes is amended to read as follows :

‘Sec. 6. Who considered as disseizor. Every person alleged to be in pos-
session of the premises demanded in such s+ action, claiming any freehold
therein, may be considered a disseizor for the purpose of trying the right+ but
the defendant may plend in ebotesment, but not 1 bar, that he i5 not tenant
of the frechold, or he may plead it by o brief statement under the senesad
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coust the Hime therefor may be enlarged of permission to file suek diselatrmes
ey afterrards be sranted by the eourt: and he may sheow thet he was not
i possesston of the premises when the action was comenced, and disclaim
ey sieht, e oF interest therein, and proof of such faet shall defent the ae-
tHom and if ke claimed of was i possession of enly & part of the premises
when the aetion was eommenced, he shell desertbe sueh past in & stetement
stened by imr of his etterney and Hled in the ease, and muy eciselainn the
residires and # the faets contained in sueh statement are proved on feml, the
demandant shall recover sudgment fof po more then steh past)

Sec. 317. R. S, c. 172, § 7, amended. Section 7 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 7. Defendant ousting plaintiff deemed disseizor. If the person in pos-
session has actually ousted the demandant plaintiff or withheld the possession,
he may, at the demandant’s plaintiff’s election, be considered a disseizor for
the purpose of trying the right, although he claims an estate therein less than
a freehold”’

Sec. 318. R. S, c. 172, § 8, repealed and replaced. Section 8 of chapter 172
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 8. Proof to entitle plaintiff to recover. If the plaintiff proves that he
is entitled to an estate in the premises and had a right of entry therein when he
commenced his action, he shall recover the premises, unless the defendant proves
a better title in himself.

Sec. 319. R. S, c. 172, § 10, amended. Section 10 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 10. Plaintiff may recover specific or undivided part. The demandant
plaintiff may recover a specific part or undivided portion of the premises to
which he proves a title, although less than he demanded.’

Sec. 320. R. S, c. 172, § 11, repealed. Section 11 of chapter 172 of the Re-
vised Statutes is repealed, as follows:

‘See, . Mex recover damnses in same action. Ihen a demandant ce-
eovers tudgment in & rit of entry, he may therein recover damases for the
fenrts and profits of the premises from the Himre when his title acerued, sub-
jeet to the hmitation herein contnineds and for any destruetion of waste of
the buildinss or other property for which the tenant 15 by low answerable’

Sec. 321. R. S, c. 172, § 12, amended. Section 12 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 12. Estimation of rents and profits. The rents and profits for which
the tenant defendant is liable are the clear annual value of the premises while
he was in possession, after deducting all lawful taxes paid by him and the neces-
sary and ordinary expenses of repairs, cultivation of the land or collection of
the rents and profits.’

Sec. 322. R. S, c. 172, § 13, amended. Section 13 of chapter 172 of the Re-
vised Statutes is amended to read as follows:
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‘Sec. 13. Allowance for improvements. In estimating the rents and profits,
the value of the use by the temant defendant of improvements made by him-
self or by those under whom he claims shall not be allowed to the demandant
plaintiff.’

Sec. 323. R. S, c. 172, § 14, amended. Section 14 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 14. Defendant not liable for over 6 years’ remts. The +emant de-
fendant is not liable for the rents and profits for more than 6 years, nor for
waste or other damage committed before that time, unless the rents and profits
are allowed # sstoHf as an offset to his claim for improvements.’

Sec. 324. R. S, c. 172, § 15, amended. Section 13 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 15. Recovery of damages against other persons. Nothing herein con-
tained shall prevent the demandsnt plaintiff from maintaining an action for
mesne profits or for damage to the premises against any person except the tenant
defendant in a sw++t ef emtss real action who has had possession of the premises
or is otherwise liable to such action.’

Sec. 325. R. S, c. 172, § 16, repealed. Section 16 of chapter 172 of the
Revised Statutes is repealed, as follows:

‘See. $6. Neo abatement by death of imtermarripge. Neo rent eetion shall
be abated bw the death o intermarrinse of either party after s entsy in
coust: but the count shall procecd to try and detesmine sueh achon, adtes
sueh petice as the coturt orders hus been served upon all tnterested in his es-

tate, pessonaly, of by publication it sosme nevwwspapes.’

Sec. 326. R. S., c. 172, § 18, amended. Section 18 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 18. Writs of possession judgment conclusive. If the demandant
plaintiff recovers judgment in any such case, the court may order one or more
writs of possession to issue, as may be necessary, against all such as have been
so notified, whether they appeared and defended or not; and such judgment is
conclusive on them.

Within 30 days after said judgment is recovered, the clerk of the court from
which said judgment issues shall forward to the registry of deeds in the county
where the real estate is situated a true copy of the property described in said
judgment, together with the names of the parties, the date of judgment and the
term of court in which said judgment was rendered, and said register of deeds
receiving such copy shall forthwith file the same, minuting thereon the time
of the reception thereof #s aferesatd, and record in the same manner as a deed
of real estate, and the fee of the clerk of said court for preparing said copy
shall be $1 and the register of deeds shall be paid $1 for entering and recording
the same. Such sums shall be paid by the demendent plaintiff s satd judsment.’

Sec. 327. R. S, c. 172, § 19, repealed and replaced. Section 19 of chapter
172 of the Revised Statutes is repealed and the following enacted in place there-
of:
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‘Sec. 19. Execution; costs. Execution shall issue as in other cases for such
damages as have been recovered and for full costs to the prevailing party. The
court may order execution for costs to be issued against the goods and estate
of a deceased party in the hands of his executor or administrator, or otherwise,
according to the legal rights and liabilities of the parties.’

Sec. 328. R. S, ¢. 172, § 20, amended. Section 20 of chapter 172 of the Re-
vised Statutes is amended to read as {ollows :

‘Sec. 20. Betterments allowed after 6 years’ possession. When the demanded
premises have been in the actual possession of the tema=t defendant or of those
under whom he claims for 6 successive years or more before commencement of
the action, such #esast defendant shall be allowed a compensation for the value
of any buildings and improvements on the premises made by him or by those
under him whom he claims, to be ascertained and adjusted as Leretnafter pro-
vided.’

Sec. 329. R. S, c. 172, § 21, repealed. Section 21 of chapter 172 of the Re-
vised Statutes is repealed as follows :

‘See. 2f, Premises eleasls defined and desesibed. In suek action, the de-
eottrt may direet & nensuit. H the tenant of persen under wlesr ke claims
has been im possession of & traet of land bring in ene beodw for 6 wears ef
more before the comwmencenrent of the aetion, and enly sart of # ic demanded,
M%%m%ﬂe&%%ﬂ%é@mﬁaﬁ—%aq%&&ﬂﬂet@*‘-l-rewhe-}e
as to such past, he-m&yr—ea-u—e%% eﬁy%mqaﬁeaﬁé&ﬂde%a%he%eﬁé
# they se fnd, thew shall proceed ne farthess but the eonst shall enter jude-
ment that the writ abate, unless the declaration is amended 50 &3 fo inelude
the whole traet, which the coust maw alew without costs’

Sec. 330. R. S, c. 172, § 22, repealed and replaced. Section 22 of chapter
172 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 22. Defendant entitled to costs if successful in defense. A defendant
who by answer defends for a part only and succeeds in his defense as to all of
such part shall be entitled to all costs accruing from the time of the answer.’

Sec. 331. R. 8, c. 172, § 23, amended. Section 23 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 23. Defendant may have betterments. The enant defendant shall have
the benefit of the provisions in the felleswina seetions of this chapter as to the
increased value of premises when the cause, including all real actions brought
by a reversioner or remainderman, or his assigns, after the termination of a
tenancy in dower, or any other life estate, against the assignee or grantee of
the tenant of the life estate, or against his heirs or legal representatives, is de-

terimined in favor of the plalntlff wpeR demurres, ée-f-wa—l—t of ¥ wordiet.

Sec. 332. R. S, c. 172, § 24, amended. Section 24 of chapter 172 of the Re-
vised Statutes is amended to read as follows:
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‘Sec. 24. Request of either party for appraisal of improvements. The tepant
say file & written eletm responsive pleading of the defendant shall state as a
counterclaim any claim which he has to compensation for buildings and improve-
ments on the premises and & feqtest for may request an estimation by the jury
of the increased value of the premises by reason thereof~ and the demandant.
The plaintiff may file a request, in writing, that the jury would also estimate what
would have been the value of the premises at the time of trial if no buildings
had been erected, improvements made or waste committeds beth. Both these
estimates they shall make and state in their verdicts asd the. The jury shall
allow for no buildings or improvements, except those that they find were made
by the tenant defendant, his grantor or assignor, and were judicious and proper
under the circumstances.’

Sec. 333. R. S, c. 172, § 25, amended. Section 25 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 25. Valuation of betterments. If the terant defendant, so claiming,
alleges and proves that he and those under whom he claims have had the prem-
ises in actual possession for more than 20 years prior to the commencement
of the action, the jury may find that fact+ and i#. In estimating the value of
the premises, if no buildings had been erected or improvements made thereon,
they shall find and state in their verdict what was the value of the premises when
the +enant defendant or those under whom he claims first entered thereon. The
sum so found shall be deemed the estimated value of the premisess: and .
In estimating the increased value by reason of the buildings and improvements,
the jury shall find and state in their verdict the value of the premises at the
time of the trial, above their value when the temasnt defendant or those under
whom he claims first entered thereon= swd #ke. The sum so found and stated
shall be taken for the buildings and improvements.’

Sec. 334. R. S, c. 172, § 26, repealed and replaced. Section 26 of chapter
172 of the Revised Statutes is repealed and the following enacted in place there-
of :

‘Sec. 26. Election by plaintiff to abandon. Judgment on such verdict shall
not be entered for 10 days or such further time as the court may order, during
which time the plaintiff may make his election on record to abandon the premises
to the defendant at the value estimated by the jury and file with the clerk for
the use of the defendant a bond in the penal sum of 3 times the estimated value
of the premises, with sureties approved by the court, conditioned to refund such
estimated value, with interest, to the defendant, his heirs or assigns, if they are
evicted from the land within 20 years by a title better than that of the plain-
tiff. If such election is made and bond filed, judgment shall be rendered against
the defendant for the sum so estimated by the jury, and costs.’

Sec. 335. R. S., c. 172, § 27, amended. Section 27 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 27. Defendant may pay 1/3 value of land, interest and costs first year.
At the end of one year, execution may issue for such sum with one vear’s in-
terest thereon and costs, unless the +esast defendant shall have (lepogited with
the clerk of the court ef i his effiee for the demandant’s plaintiff’s use, one



76 LEGISLATIVE DOCUMENT No. 1366

year’s interest of on said sum, and 1/3 of the principal sum, and all the costs, if
taxed and filed, and in that case no execution shall issue at the time.’

Sec. 336. R. S, c. 172, § 28, amended. Section 28 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 28. At end of 2 years, another 1/3 interest. If within 2 years after the
rendition of judgment, the tesant defendant pays one year’s interest on the bal-
ance of the judgment due and 1/3 of the original judgment, execution shall be
further stayed= etheswise. Otherwise it may issue for 2/3 of the original amount
of the judgment and interest thereon.’

Sec. 337. R. S, c. 172, § 29, amended. Section 29 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 29. At end of 3 years, may pay balance; effect. If the tenant de-
fendant, within 3 years after judgment, pays into the clerk’s office the remain-
ing 1/3 and interest thereon, having made the other payments s eferesatd,
execution shall never issues ‘sthessvise. Otherwise, it may issue for the 1/3
aferesatd and one year’s interest thereon- and #e. The premises shall be held
as security for the amount of the judgment, liable to be taken in execution for
the amount and interest, until 60 days after an execution might have issued as
aferesatd notwithstanding any intermediate conveyance, attachmert or seizure
upon execution; and such execution may be extended on said land or any part
of it; or it may be sold on execution like an equity of redemption; in either
case, subject to the right of redemption as in those cases. An execution or writ
of possession may issue at any time within 3 months after default of payment
by the teman+ defendant, in cases mentioned in this and the 2 precedtns sec-
tions 27 and 28, althouoh it is more than a year after the rendition of judgment.’

Sec. 338. R. S, c. 172, § 30, amended. Section 30 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 30. Defendant’s remedy, if evicted. If the #emant defendant or his
heirs are evicted by a better title from the land so abandoned to him, and they
had notified the demandant plaintiff or his heirs to aid h+sx them in his their de-
fense against such title, they, their executors or administrators may recover back
the money so paid, with lawful interest, of said demendant plaintiff or his repre-
sentatives; but if no notice was given, the tenant defendant, in an action against
the or1g1na1 derrandant plamtlff to recover the price paid for the premises, may
show that he was evicted by a title better than that of the desendent plaintiff.’

Sec. 339. R. S, c. 172, § 31, amended. Section 31 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 31. If plaintiff does not abandon, he pays for improvement When the
demandant plaintiff does not elect so to abandon the premises, no writ of pos-
session shall issue on his judgment, nor a new action be sustained for the land
unless, within one year from the rendition thereof, he pays tate to the elesle’s
efhee clerk or to such person as the court appoints For the use of the tenant de-
fendant, the sum assessed for the buildings and improvements, with interest
thereon.’
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Sec. 340. R. S, c. 172, § 32, amended. Section 32 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 32. Restriction of right to betterments. Nothing contained in this chap-
ter concerning rents and profits, or the estimate and allowance of the value of
the buildings and improvements, shall extend to any action between a mort-
gagor and mortgagee, their heirs and assigns; or to any case where the tenant
defendant or the person under whom he claims entered into possession of the
premises and occupied under a contract with the owner, which was known to the
tennnt defendant when he entered.

Sec. 341. R. 8., c. 172, § 33, amended. Section 33 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 33. Defendant not to commit waste after judgment. No temant de-
fendant, after judgment is entered against him for the appraised value of the
premises, shall unnecessarily cut wood, take away timber or make any strip or
waste on the land until the amount of such judgment is satisfied.’

Sec. 342. R. S, c. 172, § 35, amended. Section 35 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 35. Defendant may propose value for premises and betterments; effect.
When the tesment defendant, at any stage of such action, files a statement in
open court consenting to a sum at which the buildings and improvements and
the value of the demanded premises may be estimated, if the demasndant plain-
tiff consents thereto, judgment shall be rendered accordingly, as if such sums
had been found by verdict; but if the desrandant plaintiff does not consent, and
the jury does not reduce the value of the buildings and improvements below
the sum offered, nor increase the value of the premises above the sum offered, he
shall recover no costs after such offer; but the temant defendant shall recover
his costs after such offer and have judgment and execution therefor, subject to
the prowistons of the fotowing section 36.

Sec. 343. R. S,, ¢. 172, § 36, amended. Section 36 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 36. Setoff of costs against improvements. In all cases where the de-
mendent plaintiff does not abandon the premises to the +emant defendant, the
court may, on written application of either party during the term when judg-
ment is entered, order the costs recovered by the demandant plaintiff to be set-
off against the appraised value of the buildings and improvements on the land=
& A record of this order shall be made, and the court shall thereupon enter
judgment according as the balance is in favor of one party or the other.’

Sec. 344. R. S,, c. 172, § 38, amended. Section 38 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 38. What constitutes possession and improvement. A possession and
improvement of land by a emant defendant are within the meaning of this chap-
ter, although a portion of it is woodland and uncultivated, and although not
wholly surrounded by a fence or rendered inaccessible by other obstructions, if
they have been open, notorious, exclusive and comporting with the usual man-
agement and improvement of a farm by its owner.



78 LEGISLATIVE DOCUMENT No. 1366

Sec. 345. R. S, c. 172, §§ 39-40, repealed. Sections 39 and 40 of chapter
172 of the Revised Statutes are repealed.

Sec. 346. R. S, c. 172, § 42, amended. Section 42 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 42. If life estate demanded. If the desmandest plaintiff claims an estate
for life only in the premises and pays a sum allowed to the teseirt defendant
for improvements, he or his executor or administrator, at the termination of his
estate, is entitled to receive of the remainderman or reversioner the value of such
improvements as they then exist; and shall have a lien therefor on the premises
as if they had been mortgaged for its payment, and may keep possession until
it is paids a=nd #, If the parties cannot agree on the existing value, it may be
settled as in case of the redemption of mortgaged real estate.’

Sec. 347. R. S, c. 172, § 43, amended. Section 43 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 43. If tenant ousted after 6 years’ possession, may recover for im-
provements. When a person makes entry into lands or tenements of which
the tenant in possession, or those under whom he claims, have been in actual
possession for 6 years or more, and withholds from such tenant the possession
thereof, the tenant may recover of the person so entering, or of his executor or
administrator, in an action of assumpsit for money latd out and expended the
increased value of the premises by reason of the buildings and iriprovements
made by the tenant or by those under whom he claims, to be ascertained by
the principles hereinbefore provided= #zese. These provisions extend to the
grantee or assignee of the tenant in dower and of any other life estates and a.
A lien is created on the premises in favor of such claim, to be enforced by an
action commenced within 3 years after such entry+ asd #. It is no bar to such
action if the tenant, to avoid cost, yields to the superior title.”

Sec. 348. R. S, c. 172, § 45, amended. Section 45 of chapter 172 of the Re-
vised Statutes 1s amended to read as follows:

‘Sec. 45. If defendant and his grantors have been in possession for 40 years,
no costs for plaintiff. In all real and mixed actions in which the termesnt de-
fendant proves that he and those under whom he claims have been in the open,
notorious, adverse and exclusive possession of the demanded preraises, claim-
ing in fee simple, for 40 years preceding the commencement of the action, and
the jury so finds, the demeandant plaintiff recovers no costs.’

Sec. 349. R. S, c. 172, § 46, amended. Section 46 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 46. Court may appoint and protect surveyors. The court may appoint
a surveyor to run lines and make plans of lands demanded in a real or mixed ac-
tion, or in an action ef trespass in which the title to land is involved, as shown
by the pleadings filed, on motion of either partys asé #. If he is prevented by
force, menaces or fear from performing the duties assigned him, the court may
issue a warrant to the sheriff, commanding him with suitable aid to prevent such



LEGISLATIVE DOCUMENT No. 1366 79

oppositions ese in. In the execution of such warrant, he may exercise all the
power pertaining to his office and elt. All persons refusing their aid when called
for him are liable to the same penalties as in etkes like cases.’

Sec. 350. R. S, c. 172, § 48, amended. Section 48 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 48. Summary proceedings to quiet title to real estate. A person in
possession of real property, claiming an estate of freehold therein or an unex-
pired term of not less than 10 years, or a person who has conveyed such prop-
erty or any interest therein with covenants of title or warranty, upon which he
may be liable, may, if he or those under whom he claims or those claiming under
him have been in uninterrupted possession of such property for 4 years or more,
fife & petttion bring an action in the Superior Court setting forth his estate,
stating the source of his title, describing the premises, and averring that an
apprehension exists that persons named in the petition complaint, or persons
unknown claiming as heirs, devisees or assigns, or in any other way, by, through
or under a person or persons named in the petittenr complaint, claim or may
claim some right, title or interest in the premises adverse to his said estate; and
that such apprehension creates a cloud upon the title and depreciates the market
value of the property; and praying that such persons be summoned to show
cause why they should not bring an action to try their title to the described
premises. If any such supposed claimants are unknown, the petittenes plaintiff
or his attorney shall so allege under oath, but the truth of the allegation shall
not after decree has been filed be denied for the purpose of defeating the title
established thereby. A person in the enjoyment of an easement is in possession
of real property within the meaning and for the purposes of this section.’

Sec. 351. R. S, c. 172, § 49, amended. Section 49 of chapter 172 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 49. When easement claimed. A person in possession of real property,
claiming an estate of freehold therein or an unexpired term of not less than 10
years, or a person who has conveyed such property or any interest therein with
covenants of title or warranty, upon which he may be liable, may, if he or those
under whom he claims or those claiming under him have been in uninterrupted
possession of such property for 4 years or more, fite & petitten bring an action
in the Superior Court by complaint setting forth his estate, describing the prem-
ises and averring that an apprehension exists that persons named in the pet-
#eo#r complaint, or persons unknown, claim by continued and uninterrupted use
for 20 years or more, by grant, prescription, custom or in any other way, an
easement through or on such real property adverse to the estate of the said
petittenss plaintiff and that such apprehension creates a cloud upon the title
and depreciates the market value of such property; and praying that such per-
sons be summoned to show cause why they should not bring an action to deter-
mine their legal rights in and to such easement over or upon said real estate,
If such supposed claimants are unknown, the setittones plaintiff or his at-
torney shall so allege under oath, but the truth of the allegation shall not after
the decree has been filed be denied for the purpose of defeating the title es-
tablished thereby.’
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Sec. 352. R. S, c. 172, § 50, repealed and replaced. Section 50 of chapter
172 of the Revised Statutes is repealed and the following enacted in place
thereof :

‘Sec. 50. Complaint; grantee may become party. An action under either
section 48 or 49 shall be brought in the county where the real estate lies. Service
in such action shall be made as in other actions on all supposed known claimants
residing either in the State or outside the State, and notice to persons who are
unascertained, not in being or unknown shall be given by publication as in other
actions where publication is required, unless the court on motion permits post-
ing in such public places as the court may direct in lieu of all or part of the
publication ordinarily required. Upon the filing of the complaint the clerk of
courts in the county where such proceedings are pending shall file a certificate
in the registry of deeds in the county or district where said land is situated,
setting forth the names of the parties, the date of the complaint and the filing
therefor the same fee as for recording a deed. The action shall not be abated
said certificate shall be recorded by the register of deeds, who shall receive
therefor the sam fee as for recording a deed. The action shall not be abated
by the death of any party thereto, nor by the conveyance of the premises by
deed recorded after said certificate is recorded. The grantee of any defendant
named or described in the complaint, or any person claiming under such grantee,
may voluntarily appear and become a party, and make any defense that would
have been open to the defendant under whom he claims. If any person who
becomes such grantee by conveyance recorded after the filing of the certificate
does not voluntarily appear, no such conveyance by the defendant shall be given
in evidence, either in the proceedings on the complaint or in any action brought
thereunder to try title to the premises as provided in section 51 and the issue
shall be determined as though no such conveyance were made.’

Sec. 353. R. S, c. 172, § 51, amended. Section 31 of chapter 172 of the
Revised Statutes is amended to read as follows:

‘Sec. 51. If claimant appears; record of decree; action by claimant of ease-
ment. If any person so summoned appears and claims title or an easement in
the premises, or voluntarily appears as aforesaid and claims title or such ease-
ment, he shall by answer show cause why he should not be required to bring
an action and try such title, or his title to such easement= asd tke. The court
shall make such decree respecting the bringing and prosecuting of such action
as seems equitable and justs #. If any person so summoned appears and disclaims
all right and title adverse to the petittoner plaintiff, he recovers his costs. If the
court upon hearing finds that the allegations of the petitionr complaint are true
and that notice by publication has been given as ordered, it shall make and
enter a decree that all persons named in the petitterr complaint and all persons
alleged to be unknown claiming by, through or under persons so named, and
all persons named as grantees in any deed given by the defendant aad recorded
after the filing of the certificate aforesaid, and all persons claiming under such
grantee who have not so appeared, or who, having appeared, have disclaimed
all right and title adverse to the petitienes plaintiff, or who, having appeared,
shall disobey the order of the court to bring an action and try their title, shall
be forever debarred and estopped from having or claiming any right or title ad-

#5,
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verse to the petitiorer plaintiff in the premises described in the petser com-
plaint; which decree shall within 30 days after it is finally granted be recorded
in the registry of deeds for the county or district where the land lies, and shall
be effectual to bar all right, title and interest, and all easements, of all persons,
whether adults or minors, upon whom notice has been served, personally or by
publication, &5 kereinr prowided and all persons named as grantees in any deed
given by the defendant and recorded after the filing of said certificate and all
persons claiming under such grantees. The court may in its discretion appoint
agents or guardians ad litem to represent minors or other supposed claimants.
If any person appears and claims an easement, however acquired, in such prem-
ises, he may bring an action es ke ease to try the title thereto, alleging in his
ior complaint how said easement was acquired and issue shall be framed
accordingly. Any party may at his option assert such title or such easement by
counterclaim in the plaintiff’s action, but he shall not be required to do se.
Trial of any action brought pursuant to a decree hereunder or of any counter-
claim asserting such title or such easement shall be by jury unless waived.’

Sec. 354. R. S, c. 172, § 52, amended. The first sentence of section 52 of
chapter 172 of the Revised Statutes is amended to read as follows:

‘I, in # swit an action i# eawity to quiet or establish the title to land situated in
this State or to remove a cloud from the title thereto, the plaintiff, or those un-
der whom he claims, has been in uninterrupted possession of the land described
in the bl complaint for 4 years or more, claiming an estate of freehold therein,
and seeks to determine the claims or rights of any persons who are unascertained
not in being, unknown or out of the State, or who cannot be actually served with
process and made personally amenable to the decree of the court, such persons
may be made defendants and, if they are unascertained, not in being or un-
known, they may be described generally as the heirs or legal representatives of
A. B., or such persons as shall become heirs, devisees or appointees of C. D., a
living person, or persons claiming under A. B.

Sec. 355. R. S, c. 172, § 53, amended. The first sentence of section 33 of
chapter 172 of the Revised Statutes is repealed and the following sentence
enacted in place thereof :

‘Service in such action shall be as provided in section 50.’

Sec. 356. R. S, c. 172, § 53, amended. The 3rd sentence of section 53 of the
Revised Statutes is amended to read as follows:

‘If, after notice has been given or served as ordered by the court and the time
limited in such notice for the appearance of the defendants has expired, the court
finds that there are or may be defendants who have not been actually served with
process within the State and who have not appeared in the sw# action, it may of
its own motion, or on the representation of any party, appoint an agent, guardian
ad litem or next friend ef for any such defendant, and if any such defendants
have or may have conflicting interests, it may appoint different agents, guardians
ad litem or next friends to represent them.’

Sec. 357. R. S, c. 172, § 55, amended. Section 55 of chapter 172 of the Re-
vised Statutes is amended to read as follows:
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‘Sec. 55. Action by owners of wild land. Any person or persons claiming
an estate of freehold in wild lands or in an interest in common and undivided
therein, if the plaintiff and those under whom he claims has for 4 years next
prior to the filing of the b#H complaint held such open, exclusive, peaceable, con-
tinuous and adverse possession thereof as comports with the ordmary manage-
ment of wild lands in this State, may maintain & sui & equtty an action to quiet
or establish the title thereto or to remove a cloud from the title thereto, as pro-

vided in ke 3 preceding sections 52 to 54.

Sec. 358. R. S, c. 176, § 1, amended. Section 1 of chapter 176 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 1. Partition, by a civil action. Persons seized or having a right of en-
try into real estate in fee simple or for life, as tenants in common or joint ten-
ants, may be compelled to divide the same by swrit of pastition at eommon low
a civil action for partition.’

Sec. 359. R. S, ¢. 176, § 2, amended. Section 2 of chapter 17€ of the Re-
vised Statutes is amended to read as follows:

‘Sec. 2. Form. Persons entitled as provided in section 1, and those in pos-
session or having a right of entry for a term of years, as tenants in common, may
present & peﬁ-t—reﬁ to commence an action for partition in the Superior Court
held in the county where such estate is by a complaint, clearly describing it
and stating whether it is a fee simple, for life or for years, and the proportion
claimed by them, the names of the other tenants in common and their places of
residence, if known, and whether any or all of them are unknown.’

Sec. 360. R. S, c. 176, § 3, repealed. Section 3 of chapter 176 of the Re-
vised Statutes is repealed, as follows:

‘See. 3. Hiine, i all cotennnts nameds service. The pettton miey be filed
tr the offtee of the elerle of the court tn vaeation, # all the cotenants are named
tr . A copy thereof, attested by the elerls, left with each of at his last and
ﬁsa&lp%&eee%ﬁ-beéeeeéaysbe%efefhesesefeﬁe%ﬂ&eeem%ewhwhﬁﬁ
addressed is suffietent service.

Sec. 361. R. S, c. 176, § 4, repealed and replaced. Section 4 of chapter 176
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 4. Service of process; notice by publication. Service of process shall
be made as in other civil actions and notice by publication to tenants whose
identity or whereabouts are unknown shall be given as in other actions where
publication is required.’

Sec. 362. R. 8. c. 176, § 5, amended. Section 3 of chapter 176 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 5. When those not notified may appear; pleadings. A person inter-
ested and not named in the petittesr complaint, or out of the State, and not so
notified as to enable him to appear earlier, may, in the discretion of the court,
be permitted to appear and defend at any time before final judgment on such
terms as may be imposed. Any perser defendant i an eetton ot low oF re-
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spendent in & petition for partitton may, jointly with others or separately, by
brief statement, srithout a plea of the general issue allege in his answer any
matter tending to show that partition ought not to be made as prayed for.’

Sec. 363. R. S, c. 176, § 6, repealed. Section 6 of chapter 176 of the Re-
vised Statutes is repealed, as follows:

‘See. 6. Counter brief statement fled. The platntt or petittoner mey
reply by eounter brief statement, alleging thet the defendant of
has no trterest in the premises, of other matter to show the moufheteney of
the defesse.’

Sec. 364. R. S, c. 176, § 7, amended. Section 7 of chapter 176 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 7. Guardian for infant or insane and agent for nonresident. When an
infant or insane person, living in the State, has no guardian and appears to be
interested, the court shall appoint a guardian ad litem for him and shall appoint
an agent for persons interested who had been out of the State for one year be-
fore the petrtron was presented action was commenced and do not return before
judgment for the partition is to be made and have no actual notice of the actions.’

Sec. 365. R. S, c. 176, § 9, amended. Section 9 of chapter 176 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 9. Defendant, claiming specific part, may have separate trial. When it
appears from the pleadings that one or more =espondents defendants claim to
be seized of the whole of a specific parcel of the premises of which partition is
prayed, there may first be a separate trial of that question only, at the discretion
of the presiding judge justice. When it appears on trial that any
defendant has no interest in the estate, he shall be heard no further and the
petittoner plaintiff shall recover of him the costs of the trial.’

Sec. 366. R. S, c. 176, § 10, amended. Section 10 of chapter 176 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 10. Costs. When a petittoner plaintiff is found to own a less share
than is claimed in his petittor complaint, he shall have partition of such share,
but the respendent defendant recovers costs. When found entitled to have par-
tition of the share claimed, he recovers costs of the respendent defendant. In
such cases or on default, a judgment that partition be made shall be entered.
In all other cases, including default of the respondent defendant or respendents
defendants, when judgment for partition is given, the court, after notice to all
parties in interest, may, in the discretion of the presiding justice, apportion the
costs between the petrttores plaintiff and sespendent defendant or respendents
defendants or allow the petstomer plaintiff to recover costs of the proceedings
against the respendent defendant or respendents defendants to be taxed the

same as in a civil action, and execution may be issued therefor’

Sec. 367. R.S., c. 176, § 11, amended. Section 11 of chapter 176 of the Re-
vised Statutes is amended to read as follows:
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‘Sec. 1I. Owners may join or sever; when plaintiff dies or conveys. The
owners may join or sever in their petitens complaints. When they join and one
dies or conveys his share, or when a several petitiener plaintiff dies or conveys
his share, the petitier complaint, by leave of court, may be amended by erasing
his name and inserting the names of his heirs, devisees or grantees, and they may
proceed with the preeess action for their respective shares.’

Sec. 368. R. S, c. 176, § 12, amended. Section 12 of chapter 176 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 12. On death of defendant, heirs or devisees cited in. The petition
action is not abated by the death of a party respendent defendant. His heirs or
devisees or, if the estate is for a term of years, his executor or administrator
may be cited to appear, and upon service on them, they shall become parties to
the proceedings+ and #he. The court may order such judgment, and with such
costs, as the law and facts require.’

Sec. 369. R. S, c. 176, § 18, amended. Section 18 of chapter 176 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 18. Expenses apportioned. An account of all the charges and expenses
attending the partition shall, on request of any petitioner plaintiff, be presented
to the court, and the presiding justice shall determine, after notice to all con-
cerned, the equitable proportion thereof to be paid by the several owners in the
lands of which partition has been made, and execution therefor may be issued
against any owner neglecting to pay.’

Sec. 370. R. S, c. 176, § 22, amended. Section 22 of chapter 176 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 22. When unequal share left to person out of State, new partition made,
When a person to whom a share was left was out of the State when netice was
served on him and did not return in seasen to beeonte & party to tre proeced-
tngs the partition was made and was not notified in season to prevent it, he may,
within 3 years after final judgment, apply to the same court for a new partitions
end #. If it appears that the share left for him was less than he was entitled to,
or that it was not equal in value to his proportion of the premises, the court may
order a new partition as provided in section 20.’

Sec. 371. R. S, c. 177, § 9, amended. Section g of chapter 177 of the Revised
Statutes is amended to read as follows:

‘Sec. 9. Form of complaint in action to obtain possession. The mortgagee or
person claiming under him in an action for possession may declare on his own
seizin, in a s+ of entey real action, without naming the mortgage or assign-
ment= and . If it appears en default, demurrer, verdiet of otherwise that the
plaintiff is entitled to possession and that the condition had been broken when
the action was commenced, the court shall, on motion of either party, award the
conditional judgment, unless it appears that the tenant is not the mortgagor or a
person claiming under him, or that the owner of the mortgage proceeded for
foreclosure conformably to sections 5 and 7 before the sw action was com-
menced, the plaintiff not consenting to such judgments and antess. Unless such

judgment is awarded, judgment shall be entered as at common law.’
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Sec. 372. R. S, c. 177, § 24, amended. The last sentence of section 24 of
chapter 177 of the Revised Statutes is amended to read as follows:

‘An appeal from any final decree may be taken as previded by seetion 2+ of
ekapter ¥07 in other civil actions.’

Sec. 373. R. S, c. 177, § 35, amended. Section 35 of chapter 177 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 35. Real action against mortgagee in possession, after mortgage paid.
When the mortgagee or person claiming under him has taken possession of the
mortgaged premises, and the debt secured by the mortgage is paid or released
after condition broken and before foreclosure perfected, the mortgagor or person
claiming under him may maintain a ¥+ of eptsy real action to recover posses-
sion of said premises, the same as if paid or released before condition broken.’

Sec. 374. R. S, c. 177, § 36, amended. Section 36 of chapter 177 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 36. To bar action on undischarged mortgage. When the record title of
real estate is encumbered by an undischarged mortgage, and the mortgagor and
those having his estate in the premises have been in uninterrupted possession of
such real estate for 20 years after the expiration of the time limited in the
mortgage for the full performance of the conditions thereof, he or they, or any
person having a freehold estate, vested or contingent in possession, reversion or
remainder, in the land orginally subject to the mortgage or in any undivided or
any aliquot part thereof, or any interest therein which may eventually become a
freehold estate, or any person who has conveyed such land or any such interest
therein with covenants of title or warranty, may apply to the Superior Court e
any Fastiee of the Supertor Court in waeation n the county where the whole or
any part of the mortgaged premises is situated, by pesitien complaint setting
forth the facts, and asking for a decree as hereinafter provided= and #. If after
notice to all persons mterested as provided in section 39, no evidence is offered of
any payment within said 20 years or of any other act within said time, in recog-
n1t10n of its existence as a valid mortgage, the Superior Court e an¥ J-ﬁq-t-l-ee of

the Supertor Court i ¥aentton upon hearmo may enter a decree setting forth
such facts and its findings in relation thereto, “which decree shall within 30 days
be recorded in the 1ecr1st1} of deeds where the mortgage is recorded= #nd Hrere-
after. Thereafter no action at law es -pfee-eed-i-ﬁg i egutty shall be brought by
any person to enforce a title under said mortgage.’

Sec. 375. R. S, c. 177, § 37, amended. Section 37 of chapter 177 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 37. Two or more persons owning in severalty may join in complaint.
Any 2 or more persons owning in severalty different portions or different inter-
ests of the character above described, in the whole or in different portions there-
of, may join in one petition complaint. Two or more defects arising under dif-
ferent mortgages affecting one parcel of land may be set forth in the same peti-
#en= and t# complaint. In case of a contest the court shall make such order for
separate issues as may be proper.’
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Sec. 376. R. S, c. 177, § 38, amended. Section 38 of chapter 177 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 38. To bar action on undischarged mortgage given to secure against
some contingent liability. When the mortgagor of such an undischarged mort-
gage and those having his estate in the premises have been in unmterrupted pos-
session of such real estate for 20 years from the date thereof, and it shall appear
that such mortgage was not given to secure the payment of a sum of money or
a debt, but to secure the mortgagee against some contingent liability assumed or
undertaken by him, and that such conditional liability "has ceased to exist and
that the interests of no person will be prejudiced by the discharged of such mort-
gage, the mortgagor or those having his estate in the premises, or any of the
persons to whom a similar remedy is granted in section 36 may apply to the Su-
perior Court eF any justee of the Superior Coust ir waeatton in the county
where the whole or any part of the mortgaged premises is situated, by petitton
complaint setting forth the facts and asking Tor a decree as hereinaiter provided=
end ¥, If after notice to all persons interested as provided in the feltowine sec-
tion 39, and upon hearing it shall appear that the liability on account of which
such mortgage was given ha% ceased to exist and that such mortgage ought to be
dlseharced the Superior Court e+ any Justice of the 'Sﬁﬁeﬁ(-h- Geu-r—te # wacation
may enter a decree setting forth the facts proved and its findings in relation
thereto, which decree shall within 30 days be recorded in the registry of deeds
where the mortgage is recordeds and thereafter. Thereafter no action oF pro-
eeceding in equity shall be brought to enforce a title under said mortgage.’

Sec. 377. R.S,c. 177, § 39, repealed and replaced. Section 39 of chapter 177
of the Revised Statutes is repealed and the following enacted in place thereof :

‘Sec. 39. Description of unknown mortgagees; service of complaint. When
it is alleged under oath in the complaint that the mortgagees or perscns claiming
under them are unknown or that their names are unknown, they may be de-
scribed generally as claiming by, through or under some person or persons named
in the complaint. Service shall be made as in other actions on all known de-
fendants residing either in the State or outside the State, and notice by publica-
tion to defendants whose identity or whereabouts are unknown shall be given
as in other actions where publication is required.’

Sec. 378. R. S, c. 177, § 40, amended. Section 40 of chapter 177 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 40. Court has jurisdiction over all defendants. Upon the service of
such notice in accordance with the order of the court, the court shall have juris-
diction of all persons made respendents defendants in the manner abewe pro-
vided, and shall upon due hearing make such decree upon the petitten complaint
and as to costs as it shall deem proper.

Sec. 379. R. S, c. 177, § 41, amended. Section 41 of chapter 177 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 41. Decree effectual to bar claims. The decree of the court determin-
ing the validity, nature or extent of any such encumbrance shall operate di-
rect‘y on the land as a proceeding in rem, and shall be effectual tc bar all the
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sespondents defendants from any claim thereunder contrary to such determina-
tion, and such decree so barring said respendents defendants shall have the same
force and effect as a release of such claims executed by the respendesnts defend-
ants in due form of law. The court may, in its discretion, appoint agents or
guardians ad litem to represent minors or other respendents defendants.’

Sec. 380. R. S, c. 178, § 14, repealed and replaced. Section 14 of chapter
178 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 14. Writ for enforcing lien. The form of writ for enforcing such lien
shall be in substance as follows:

“State of Maine.

To the sheriff of our county of .......... , or either of his deputies:

We command you to attach the vessel” (here give such a description of the
vessel as will identify it,) “in an action brought by” (name of plaintiff) “of”
(plaintiff’s place of residence including town and county) “against” (name of
defendant) “of” (defendant’s place of residence including town and county)

“in the Superior Court for said county of .......... , in which action the said”
(name of plaintiff) “claims a lien on said vessel for” (here describe briefly the
nature of the lien) “to the amount of .......... dollars and .......... cents,

and make due return of this writ with your doings thereon.

............................

Clerk of said Superior Court
(Seal of the court)

Dated .............. »
The action shall be brought in the county where the vessel is.’

Sec. 381. R. S, c. 178, § 15, repealed and replaced. Section 15 of chapter
178 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 15. Plaintiff shall annex account of demand to the complaint; verifica-
tion by oath. The plaintiff shall annex to the complaint a just, true and partic-
ular account of the demand claimed to be due to him with all just credits, the
names of the persons personally liable to him and names of the owners of the
vessel if known to him. It shall be verified by the oath of one plaintiff, or of
some person in his behalf, that the amount claimed in said account is justly
due from the person named in the complaint and account as owing it, and that
he believes that by the law of the State he has a lien on such vessel for the
whole or a part thereof.’

Sec. 382. R. S,, c. 178, § 16, amended. The first and 4th sentences of sec-
tion 16 of chapter 178 of the Revised Statutes are amended to read as follows:

‘If the vessel at the time is on the stocks, the attachment shall be made by filing
in the office of the clerk of the town in which such vessel is, within 48 hours
thereafter, a copy of so much of his return on the writ of attachment as relates
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to the attachment, with the name of the plaintiff, the name of the person liable
for the debt, the description of the vessel as given in the writ of attachment, the
date of the writ of attachment, the amount claimed and the court to which it
is returnable, and by leaving a copy of such certificate with one of the owners
of the vessel, if known to him and residing within his precinct, or with the
master workman thereons #. If the attachment is so made, the officer need not
take possession of the vessel before it is launched unless specially directed by
the plaintiff or his attorney to do so; but he shall, as soon as may be, afterwards.’

‘Whenever a vessel has been attached &s aferesaid and the expense of retain-
ing possession of said vessel is great, or the vessel is liable to depreciate in
value by reason thereof, any attaching creditor or an owner of said vessel
may if tersm Himre of waeation petition a Justice of the Superior Court, praying
that said vessel attached as aferesatd may be sold, and said justice may order
a hearing thereons asd due. Due notice shall be given to all parties in interest
of the time and place appointed for said hearing and a hearing on said petition
shall be had before a justice of said court.’

Sec. 383. R. S, c. 178, § 17, repealed and replaced. Section 17 of chapter
178 of the Revised Statutes is repealed and the following enacted in place there-
of:

‘Sec. 17. Service of summons and complaint on debtors and on owners. The
summons and complaint shall be served as in other actions on persons named as
personally liable for the plaintiff’s claim. A copy of the summons and complaint
and writ of attachment shall also be posted in some conspicuous place on the
vessel attached and mailed to all owners whose identity and whereabouts are
known if they have not been named as personally liable.’

Sec. 384. R. S, c. 178, § 18, amended. Section 18 of chapter 178 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 18. Subsequent writs of attachment served by same officer unless dis-
qualified. On all writs of attachment made after the first attachment and
while any lien attachment is pending, the attachment and services shall be made
as aferesatd by the same officer, or, if he is disqualified, by any qualified officer,
by his giving notice thereof to the first attaching officer.’

Sec. 385. R. S, c. 178, § 19, amended. Section 19 of chapter 178 of the Re-
vised Statutes is amended to read as follows :

‘Sec. 19. Entry of action; who may defend; bond. A+ the retusn tesm, the
The actions shall be entered on the docket as follows: The person claiming
the lien, as plaintiff; the person alleged to be personally liable, as defendant,
and the name or other description of the vessel attacheds and #he. The owners
or mortgagees of the vessel, or any plaintiff in & sw an action wherein it is at-
tached for a lien, may appear and defend any action so far as relates to the
validity and amount of the lien claim; but no such plaintiff shall so defend until
he gives bond, to the satisfaction of the court, to pay the costs awarded against
him.

Sec. 386. R. S., c¢. 178, § 21, amended. Section 21 of chapter 178 of the
Revised Statutes is amended to read as follows:
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‘Sec. 21.  Court to apportion costs. The court, except as provided in he pre-
eeding section 20, may decide all questions of costs and apportion them as they
think proper &s ir eases of equity.’

Sec. 387. R. S, c. 178, § 22, amended. Section 22 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 22. Issue framed. At the request of either party, the following ques-
tions of fact shall be submitted to a jury: “What amount claimed in the sweit
complaint is due from the defendant to the plaintiff ?”’/ and “For how much of
such amount has the plaintiff a lien on the vessel attached?” Thewerdict shall
be in answer to these questions. If the parties waive a jury trial, these ques-
tions shall be decided bv the court on a hearing or report of am auditer a referee
appointed by the court.’

Sec. 388. R. S, c. 178, § 24, repealed. Section 24 of chapter 178 of the Re-
vised Statutes is repealed as follows:

‘See. =+ Hxeeptions, metions, ete. Rerties huwe the same wmsht of ex-
ceptions, metions for aew triat and wts of eFFor a5 i other actions.’

Sec. 389. R. S., c. 178, § 28, amended. Section 28 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 28. Vessel under attachment attached en len claim. If the vessel has
been already attached by a sheriff or his deputy when a writ of attachment is
issued for such lien claim, such writ of attachment shall be served by such of-
ficer+ #. If attached by a constable, he shall give up to the officer having the
lien writ of attachment the possession and the precept upon which he attached
it with his return of the facts thereon< amd the. The attachment shall hold sub-
ject to the legal priorities of the lien claim.’

Sec. 390. R. S, c. 178, § 30, amended. Section 30 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 30. Sale of vessel, attached on both kinds of claims. When a vessel
attached for liens and also in the ordinary manner is sold by order of the court
and the proceeds are more than sufficient to satisfy the lien judgments, the
surplus shall be paid to the officer to be held upon the writs of attachment not
founded on the lien claims.’

Sec. 391. R. S, c. 178, § 38, amended. Section 38 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 38. Liens preserved and enforced by action. The liens mentioned in
the =+ preceding sections 34 to 37 may be preserved and enforced by bild in
equity action against the debtor and owner of the property affected and all
other parties interested therein, filed with the clerk of courts in the county
where the house, building or appurtenances, wharf, pier or building thereon
on which a lien is claimed, is situated, within go days after the last of the labor
or services are performed or labor, materials or services are so furnished, and
not afterwards, except as provided in +he felewing section 39. '
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Sec. 392. R. S, c. 178, § 39, amended. Section 39 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 39. Lien extended. When the owner dies, is adjudicated a bankrupt
or a warrant in insolvency issues against his estate within the go days and be-
fore the commencement of & s#i an action, the action i tesw of eqwity may be
commenced within 6o days after such adjudication, or after notice given of the
election or appointment of the assignee in insclvency, executor or administra-
tor, or the revocation of the warrants and #e. The lien shall be extended ac-
cordingly’

Sec. 393. R. S, c. 178, § 40, amended. Section 40 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 40. Necessary allegations of complaint; other lienors may join and
be made parties, also mortgagees. The bi# complaint shall state that the
plaintiff claims a lien on the house, building or appurtenances, or on the wharf,
pier or building thereon, as the case may be, described therein, and the land
on which it stands, for labor or services performed or for labor, :materials or
services furnished, in erecting, altering, moving or repairing said kouse, build-
ing or appurtenances, or in constructing, altering or repairing said wharf,
pier or building thereon, as the case may be; whether it was by virtue of a con-
tract with or by consent of the owner, and if not, that the claimant has com-
plied with e prowisions of section 36. The bit complaint shall pray that the
property be sold and the proceeds applied to the discharge of such lien. Two or
more lienors may join in filing and prosecuting such a b# complaint. Other
lienors may be made partiess ethesr. Other lienors may become parties and
preserve and enforce their Hens on said property, provided their petitions
complaints therefor, setting forth their claims in substance as required in a b
complaint &s saforesatd be filed with the clerk within go days a’ter the last
labor or services are performed or the last labor, materials or services are
furnished by them as aferesatd or within the additional time prescribed in ke
preeedine section 39. The court may consolidate 2 or more b#Hs actions claim-
ing liens on the same property into one proceeding, if justice shall so require.
Any mortgagee or other person having a claim upon, or interested legally or
equitably in, said property may be made a party. The court shall have power
to determine all questions of priority of lien or interest, if any, between parties
to the proceeding.’

Sec. 394. R. S, c. 178, § 41, amended. Section 41 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 41. Amount determined by jury trial or otherwise. The court shall
determine the amount for which each lienor has a lien upon the property by
jury trial, if either party so requests in b petition complaint or answer;
otherwise in such manner as the court shall direct. Such determination shall
be conclusive as to the fact and amount of the lien, subject to appeal aad ex-
ceptions aceerding to the preactiee i@ equity as in other actions. Any lienor
may contest another lienor’s claim upon issues framed under direction of the
court.’
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Sec. 395. R. S., c. 178, § 44, amended. Section 44 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 44. Clerk shall file certificate with register of deeds. When any bt
er petition complaint provided for in this chapter in which a lien is claimed
on real estate is filed with the clerk, he shall forthwith file a certificate, setting
forth the names of the parties, the date of the bit e+ petitton complaint and
of the filing thereof, and a description of the said real estate as described in
said biH o+ petition complaint, in the registry of deeds for the county or dis-
trict in which the land is situated.’

Sec. 396. R. S., c. 178, § 45, amended. Section 45 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 45. Liens mentioned in sections 34-37 enforced by attachment. In addi-
tion to the remedy heseinbefere provided, the liens mentioned in sections 34
35, 36 #nd to 37 may be enforced by attachment in actions &t & commenced
in any court having jurisdiction in the county where the property on which
a lien is claimed is situated, which attachment shall be made within go days
after the last of the labor or services are performed, or labor, materials or
services are furnished, and not afterwards, except as provided in section 39.

Sec. 397. R. S, c. 178, § 46, amended. Section 46 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 46. Owner may petition for release. Any owner of a building, wharf,
pier or real estate upon which a lien is claimed may petition in writing a Jus-
tice of the Superior Court i tertsr fime oF waeatton sctting forth the name of
the lienor, the court and county in which the b# in equits e action at law
is returnable oF pending, the fact that a lien is claimed thereon under he pre-
wistens of sections 34 35, 36 end to 37, the particular building, wharf, pier or
real estate, and his interests therein, its value and his desire to have it released
from said lien. Such justice shall issue a written notice which shall be served
on the lienor or his attorney 10 days at least prior to the time fixed therein
for a hearing. At the hearing, such justice may order such owner to give bond
to the lienor in such amount and with such sureties as he may approve, con-
ditioned to pay the amount for which such lienor may be entitled to a lien as
determined by the court, with his costs es the petitien in the action, within 30
days after final decree or judgment. The clerk shall give the petitiones plaintiff
an attested copy of the petiier complaint and proceedings, with a certificate
under seal of the court attached thereto, that such bond has been duly filed in
his office+ and the. The record of such copy and certificate in the registry of

deeds, in the county or district where such real estate or interest therein lies,
vacates the lien.’

Sec. 398. R. S, c. 178, § 47, repealed and replaced. Section 47 of chapter 178
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 47. Proceedings pending at same time transferred to one court. When
2 or more proceedings are pending at the same time, in whatever court or courts,
to enforce liens on the same house, building or appurtenances, wharf, pier
and building thereon, upon complaint of any lienor who has commenced such
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proceedings, or of the owner of the building, wharf or pier, a Justice of the
Superior Court after notice and hearing may, if justice requires it, order all
such actions to be transferred to the Superior Court and require the parties
in all such proceedings, in whatever court commenced, to plead substantially
in the manner prescribed in section 40, and thereafter all the proceedings shall
be in accordance with the provisions of said section and sections 48 to 52.
While such complaint is pending all such actions shall stand continued.

Sec. 399. R. S, c. 178, § 48, amended. The 2nd sentence of section 48 of
chapter 178 of the Revised Statutes is amended to read as follows:

‘If 2 or more such judgments are rendered at the same term of the same court,
the court shall direct in writing on which execution the property shall be sold,
and in that event, and also in the event that the officer holding any execution
recovered under the previsions of this chapter shall be notified in writing by
any lienor who has caused said property to be attached as aferesaid or who
has filed his bt = eequtty action claiming a lien as keseinr provided, that he
claims a portion of the proceeds of the sale, said officer, unless all owners of
such judgments and all lienors so notifying such officer otherwise direct, shall
thereupon sell said property es sferesard and after deducting the fees and
expenses of sale, shall return the balance into the court of highes: jurisdiction
in which any such lien sei¢ action is pending or in which such a l'en judgment
has been rendered, and such court shall distribute such fund pro rata among the
lienors who shall satisfactorily prove their right to share in the same.’

Sec. 400. R. S, c. 178, § 53, amended. The first sentence of section 53 of
chapter 178 of the Revised Statutes is amended to read as follows:

‘The officer making such attachment may pay the boomage thereon, not exceed-
ing the rate per thousand on the quantity actually attached by him, and return
the amount paid on the writ of attachment, which shall be included in the
damages recovered.’

Sec. 401. R. S, c. 178, § 68, repealed and replaced. Section 68 of chapter 178
of the Revised Statutes is repealed and the following enacted in place thereof :

‘Sec. 68. Lien on monumental work., Whoever, under express contract fix-
ing the price to be paid by the other party thereto, sells, erects or furnishes any
monument, tablet, headstone, vault, posts, curbing or other monumental work has
a lien thereon to secure the payment of such contract price, which continues for
2 years after the completion, delivery or erection of such monument, tablet,
headstone, vault, posts, curbing or other monumental work. Such lien may be
enforced by an action for damages with an attachment, which shall be re-
corded within said 2 years by the cletk of the town in which the property sub-
ject to the lien is then situated; or such lien may be enforced by complaint set-
ting forth the names and residences of the parties to the contract, the contract
price, the sum due, the description and location of the property on which the
lien is claimed and such other facts as are necessary to make it appear that
such plaintiff is entitled to an enforcement of such lien, and praying for
judgment for title and possession of the property therein described. Said
complaint, before service thereof and within said 2 years, shall be recorded
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by the clerk of the town in which such property is situated and a certificate
of such record indorsed thereon. The sum alleged to be due shall be deemed
to be the damage and after the complaint has been recorded, an action may
be commenced upon the complaint in any court of proper venue for a tran-
sitory action between the parties. Service shall be made as in other actions.
If the plaintiff prevails, he shall recover judgment for title and possession
of the property on which the lien is claimed, and for his costs, and a pos-
sessory execution may issue. By virtue of such judgment the judgment cred-
itor, if unopposed, may take possession and remove the property described
in his execution, otherwise any officer qualified to serve civil process, hav-
ing said execution, may take possession of said property and deliver the same
to the judgment creditor, and shall make his return on said execution according-
ly. Said lien may be discharged at any time before final judgment by tendering
the plaintiff the amount of the debt and costs.’

Sec. 402. R. S, c. 178, § 72, amended. Section 72 of chapter 178 of the
Revised Statutes is amended to read as follows:

‘Sec. 72. Lien attachments have precedence; upheld although debtor dies
and estate insolvent. Suits Actions to enforce any of the liens before named
have precedence ef over attachments and encumbrances made after the lien at-
tached and not made to enforce a lien, and may be maintained although the em-
ployer or debtor is dead and his estate has been represented insolvents asnd his.
His executor or administrator may be summoned and held to answer to an action
brought to enforce the lien. The deelaratton complaint must show that the suit
action is brought to enforce the lien; but all the other forms and proceedings
therein shall be the same as in erdinary aettons of assumpsit other actions’

Sec. 403. R. S, c. 178, § 77, amended. Section 77 of chapter 178 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 77. Complaint filed; contents. The person claiming the lien may file,
in the Superior Court in the county where he resides e i the office of the elerk
thereof a petatiorr complaint briefly setting forth the nature and amount of his
claim, a description of the article possessed and the names and residences of its
owners, if known to him, and a prayer for preeess te eanferee enforcement of
his lien.

Sec. 404. R. S.,c. 178, § 78, repealed and replaced. Section 78 of chapter 178
of the Revised Statutes is repealed and the following enacted in place thereof :

‘Sec. 78. Service if names of owners set forth in complaint. If the names of
the owners are set forth in the complaint, service shall be made as in other ac-
tions.

Sec. 405. R. S, c. 178, § 79, repealed and replaced. Section 79 of chapter 178
of the Revised Statutes is repealed and the following enacted in place thereof :

‘Sec. 79. Service on owners, when unknown, If the identity or whereabouts
of the owners are not known, notice shall be given by publication as in other ac-
tions where publication is required.’
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Sec. 406. R. S, c. 178, § 80, amended. The first sentence of section 8o of

chapter 178 of the Revised Statutes is repealed and the following sentence enacted
in place thereof :

‘Any person interested in the article as owner, mortgagee or otherwise may ap-
pear and defend.’

Sec. 407. R. S, c. 178, § 81, amended. Section 81 of chapter 173 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 81. Owner required to give bond for costs. If, in the opinion of the
court, the article on which the lien is claimed is not of sufficient value to pay the
petittorer’s plaintiff’s claim with the probable costs of suit, the court may order
the defendant to give bond to the petttiorer plaintiff, with sufficient sureties ap-
proved by the court, to pay such costs as are awarded against him, so far as they
are not paid out of the proceeds of the articles on which the lien is claimed.’

Sec. 408. R. S, c. 178, § 82, amended. Section 82 of chapter 178 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 82. Court may order property sold to pay lien. After trial and final
adjudication in favor of the petitterer plaintiff, the court may order any com-
petent officer to sell the article on which the lien is claimed, as personal property
is sold on execution, and out of the proceeds, after deducting his fees and the
expenses of sale, to pay to the petittenes plaintiff the amount and costs awarded
him, and the balance to the person entitled to it, if he is known to the court, other-
wise into court.’

Sec. 409. R. S, c. 180, § 7, repealed and replaced. Section 7 of chapter 180
of the Revised Statutes is repealed and the following enacted in place thereof:

‘Sec. 7. Service of complaint. The complaint shall be filed and service made
as in other actions.’

Sec. 410. R. S, c. 180, § 8, amended. Section 8 of chapter 180 of the Revised
Statutes is amended to read as follows:

‘Sec. 8. Defenses. The owner or occupant of such mill or canal may plead
## bat answer that the eesrpatnant plaintiff has no right, title or estate in the
lands alleged to be injured; or that he has a right to “maintain such dam, and
flow the lands, or divert the water for an agreed price, or without any compensa-
tion; or any other matter, which may show that the eomplatnant plaintiff can-
not maintain the swit action; but he shall not plead in bar of the eeﬁtpi-&rﬁf
answer that the land described thercis is not injured by such dam or canal’

Sec. 411. R. S, c. 180, § g, amended. Section g of chapter 180 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 9. Trial costs. When any such ptea answer is filed and an issue in fact
or in law is joined, it shall be decided as similar issues are decided at common

law= and #. If judgment is for the respendent defendant, he shall recover his
costs.’
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Sec. 412. R. S, c. 180, § 10, amended. The first sentence of section 1o of
chapter 180 of the Revised Statutes is amended to read as follows:

‘If the issue is decided in favor of the eemplatnant plaintiff, or if the respendent

defendant is defaulted or does not plead answer or show any legal objectlon to
the proceedings, the court shall appoint 3 or more dmnterested commissioners
of the same county, who shall go upon and examine the premises and make a true
and faithiul appraisement, under oath, of the yearly damages, if any, done to

the eomplatrant plaintiff by the flowing of his lands or the diversion of the
water described in the complaint, and determine how far the same is necessary,
and ascertain and report for what portion of the year such lands ought not to be
flowed, or water diverted, or what quantity of water shall be diverted.’

Sec. 413. R. S, c. 180, § 29, amended. Section 29 of chapter 180 of the Re-
vised Statutes is amended to read as follows :

‘Sec. 29. Judgment no bar to new complaint. A judgment against a eens-
platrant plaintiff as not entitled to any compensation is no bar to a new com-
plaint for damages, arising after the former verdict, and for compensation for
damages subsequently sustained.’

Sec. 414. R. S, c. 180, § 30, amended. Section 30 of chapter 180 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 30. Tender of damages. In case of an original complaint, the respes-
dent defendant may, with the same advantages to himself, tender and bring
money into court, or if the issue is decided in favor of the eomplatnant plaintiff,
or if the respondent defendant is defaulted or does not ptead answer or show any
legal objections to the proceedings, the respendent defendant may, in writing en-
tered of record with its date, offer to be defaulted for a specific sum for the yearly
damages or a sum in gross as reasonable compensation for all damages, as in an
action at common law= and #. If either is accepted, the judgment has the same
effect as if rendered on a verdict. If not accepted within such time as the court
orders, it shall not be offered in evidence or have any effect upon the rights of
the partles or the judgment to be rendered except the costs. If the eomplainant
plaintiff fails to recover a sum greater than the sum tendered or offered, he re-
covers such costs only as accrued before the offer, and the respendent defendant
recovers costs accrued after that time, and his judgment for costs may be set off
against the eemplatnant’s plaintiff’s judgment for damages and costs.’

Sec. 415. R. S, c. 180, § 31, amended. Section 31 of chapter 180 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 31. No abatement by death of either party. No complaint for so flow-
ing lands or diverting water abates by the death of any party thereto; but it may
be prosecuted or defended by the surviving eemplatnsats of fes-peﬁ-éeﬂ-t-s plain-
tiffs or defendants, or the executors or administrators of the deceased.’

Sec. 416. R. S, c. 180, § 32, amended. Section 32 of chapter 180 of the Re-
vised Statutes is amended to read as follows:
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‘Sec. 32. If complaint abates, rights preserved by new complaint. If such
complaint is abated or defeated for want of form, or if, after a verdict for the
complainant plaintiff, judgment is reversed, he may bring a new complaint at
any time within one year thereafter and thereon recover the damages sustained
during the 3 years preceding the institution of the first complaint, or at any
time afterwards.’

Sec. 417. R. S, ¢. 180, § 38, amended. Section 38 of chapter 180 of the Re-
vised Statutes is amended to read as follows:

‘Sec. 38. Complaint to remove timber, etc., on lands flowed by erection of
dam. When any person or corporation shall have decided to erect a dam across
a nonnavigable stream under the provisions of this chapter or under special au-
thority granted by the Legislature, and shall have filed the specifications required
by seetton ¥* of chapter 44, section 11, and it appears that standing timber or
other property of value upon the land intended to be flowed will constitute a
menace to the safety of such person or corporation or to persons or property
upon and along the banks of said stream below the intended location of said dam,
the Supresre Judietal Court of the Superior Court shall have jurisdiction &=
equtEy, upon petitten complaint of such person or corporation, to authorize said
petrroner plaintiff to remove and sell such timber or other property and to order
the payment to the owner thereof of the gross proceeds of such sale and such
further sum, if any, as said court shall deem just. Said court shall require the

: plaintiff to furnish security for such payment and for an additional
penalty not less than double the amount to be received from such sale and shall
include in its decree a condition that such additional sum shall be paid to said
owner as damages if the dam is not completed and the land flowed within a time
to be therein specifieds provided, howewes, that sweh. Such time may be ex-
tended for good cause shown.’

Sec. 418. P. L., 1950, c. 93, § 1, repealed; limitation. Section 1 of chapter
03 of the public laws of 1959, heretofore passed by this Legislature, amending
section 72 of chapter 112 of the Revised Statutes, is repealed and shall not be
printed as part of the session laws of 1959.

Sec. 419. P. L. 1959, c. 44, repealed. Chapter 44 of the public laws of 1959,
heretofore passed by this Legislature, amending section 168 of chapter 113 of
the Revised Statutes, is repealed and shall not be printed as part of the session
laws of 1959.

Sec. 420. Effective date. This act shall become effective December 1, 1959.
It shall apply to all actions brought after December 1, 1959 and also to all
further proceedings in actions at law or suits in equity then pending, except to
the extent that in the opinion of the court the application of this act in a par-
ticular action pending on December 1, 1959 would not be feasible or would
work injustice, in which event the laws in effect prior to December 1, 1959
would prevail.



