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NINETY-EIGHTH LEGISLATURE 

Legislative Document No. 1597 

In Senate, May 22, 1957 
Read and placed on file. 

CHESTER T. WINSLOW, Secretary. 

OPINION 
OF THE JUSTICES OF THE SUPREME JUDICIAL COURT 

GIVE~ UNDER THE PROVISIOXS OF SECTION 3 
OF ARTICLE VI OF THE COXSTITUTION 

* * * * * * 
QUESTION PROPOUNDED BY THE SENATE IN AN ORDER 

DATED MAY 16, 1957 
ANSWERED MAY 21,1957 

SENATE ORDER PROPOUNDING QUESTION 

May 16, 1957 

'WHEREAS, it appears to the Senate of the 98th Legislature that the follow
ing is an important question of law and the occasion a solemn one; and 

'WHEREAS, there is pending before the Senate of the 98th Legislature a 
bill entitled, "An Act Relating to the Unfair Sales Act," (Senate Paper 555, 
Legislative Document 1551) ; and 

WHEREAS, it is important that the Legislature be informed as to the con
stitutionality of the proposed bill; be it therefore 

ORDERED, that in accordance with the provisions of the Constitution of 
the State, the Justices of the Supreme Judicial Court are hereby respectfully 
requested to give the Senate their opinion on the following question: 

Would the bill, "An Act Relating to the Unfair Sales Act," (Senate Paper 555, 
Legislative Document 1551), if enacted by the Legislature, be constitutional? 

AXSWER OF THE JUSTICES 

To the Honorable Senate of the State of Maine: 

In compliance with the provisions of Section 3 of Article VI of the Consti
tution of Maine, we the undersigned Justices of the Supreme Judicial Court, 
have the honor to submit the following answer to the question propounded on 
May 16, 1957. QUESTION: Would the bill, "An Act Relating to the Unfair 
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Sales Act," (Senate Paper 555, Legislative Document ISS I), if enacted by the 
Legislature, be constitutional? AKS\VER: \Ve answer in the negative. 

In our opinion the Unfair Sales Act (R. S. c. 184) if amended by L. D. 1551 
would violate Section I of the 14th Amendment to the Federal Constitution 
(the due process c:ause) and Section i, of the D~daration of Rights in the .Maine 
COl15titution. 

The primary purpose of L. D. 1551 is plainly to remove the factor of "intent 
to injure competitors or destroy competition" from the statute. "Cnc1er the 
existing j\ct it is a crime for a retailer or wholesaler with, and only with such 
intent, to advertise, offer to sell or sell merchandise at less than cost, with cer
tain exceptions. L. D. 1551 strikes the intent clause from the Act, thus making 
it a crime, without reference to intent, for a retailer or wholesaler to advertise, 
offer to sell, or sell merchal1clise below cost, ,yjth certain exceptions. 

The fatal defect from a constitutional point of view lies in the removal of the 
intent clause. Our opinion is directed solely to this issne. \\' e are not considering 
in this opinion 'eg-islatiol1 coverillg property which may he affected with the 
public interest and thus subject to special l~l\vs. rules and regulations, nor do 
vve touch upon other provisions of the Unfair Sales Act in its present form or 
as proposed by L. D. ISS I. 

In Wiley v. Sampson-Ripley Co., 151 l\fe. 400, decided in I9s6, the Court held 
that advertisiJ1[~' coffee fo:' sale at less than cost could not constitutionally be 
declared by the Leg'islatnre to be prima facie evidence of an intent to injure 
competitors and destroy competition. The Court said, at page 402: 

"It it recognized that laws which prohibit the sale of mel'chanclise below cost 
are not v:dicl, \\'here the only purpose is to make 511Ch sales il'e;?:al. Fairmont 
Creame:y Co. v. State of Minnesota, 274 U. S. 1, 47 Sup. Ct. l\ep. 506; State v. 
Packard-Bamberger & Co" 123 N. J. L. ISO, S A. (2nd) 291. 

"To meet this ohjection, most uniform sales acts, as in our case, make sl1ch 
conduct illegal oniy when the sale helow cost is ' ... with intent to injure com
petitors Oi' destroy competition .. .' 

"If Sl1CI1 intent is not estahlished then there is 110 violation. This law comes 
within the well recognized police powers of the State, and has for its purpose 
the prevention of nahless, unfair and destructive competition, and to that ex
tent is constitutional." 

and again, at page 404 : 

"\Vhile we hold tbat the Unfair Sales Act is constitutional insofar as it seeks 
to prev('nt unfair competition and to tLat extent comes \yithin the police powers 
of the State, we rule that the prima facie provisions of Section 2 (criminal 
pro~ecl1tion), Section 4 (injunctiye relief) and Subsection III of Section 4 (prima 
facie evidence, in civil actions, of intent to injure competitors a\ld destroy com
petition) are unconstitutional." 

The Pennsylvania Conrt. in Commonwealth v. Zasloff, 13 A. 2(1. 67, held that 
an Act prohibiting' the sale of merchandise at less than cost, except in specified 
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instances, that is, a statute substantially like that proposed in L. D. 1551, was 
unconstitutional. The Court said, at page 70 : 

"But the selling of merchandise below cost IS, 111 general, an innocent and 
legitimate practice, and subject to abuse only 111 occasional instances. Under 
such circumstances it has been uniformly held to be beyond the power of the 
legislature to effect an absolute prohibition." 

The Connecticut Court, in Carroll v. Schwartz, 14 A. 2d. 754, in upholding 
the constitutionality of their Unfair Sales Practice Law, said at page 756: 

"Laws prohibiting sales at less than cost have been held unconstitutional by 
some courts. State v. Packard-Bamberger & Co., Inc., 123 N. J. L. 180,8 A. 2d. 
291 ; Commonwealth v. Zasloff, 338 Pa. 457, 13 A. 2d. 67, 70. The New Jersey 
and Pennsylvania laws which were held unconstitutional in these cases pro
hibited such sales and differed in that respect from our law which only operates 
upon such sales when made with intent to injure a competitor or suppress com
petition." 

L. D. 1551 eliminates the unconstitutional provision relating to prima facie 
evidence of intent, but this is not its main purpose. The bill goes, as we have 
seen, to the extent of removing wrongful or criminal intent as a necessary ele
ment in establishing a violation of the Unfair Sales Act. Thus the proposed 
legislation comes within the constitutional ban noted in the \;\Tiley and other 
cases cited above. 

vVith the wisdom of the policy which the Legislature seeks to estahlish we 
are not concerned. Our task is to give our opinion upon the constitutionality 
of L. D. 1551 and no more. It it plain, in our view, that the Legislature in re
moving the wrongful or criminal intent from the present Act would destroy the 
constitutional foundation for the Unfair Sales Act which lies within the police 
power. 

Dated at Augusta, Maine, this 21st day of May, 1957. 

Respectfully submitted: 

ROBERT B. WILLIAMSON 
DONALD W. WEBBER 
ALBERT BELIVEAU 
WALTER M. TAPLEY, JR. 
FRANCIS W. SULLIVAN 
F. HAROLD DUBORD 




