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Fifty-Seventh I---'egisla.ture. 

SENATE. No. 36. 

• 

MINORITY REPORT OF TIIE SELECT COMMITTEE 0:N' 
SENATOllIAL VOTE::,. 

MADIGAN v. BcRr.EIGH. 

The undersigned, minority of the Select Committee on Sena­
torial Votes, to which was referred the remonstrance of Edmund 
Madigan against the right of Parker P. Burleigh to a seat in the 
Senate, finding themselves compelled to dissent from the views 
of the majority, ask leave to present the following report: 

The whole number of votes for Senator in the Sixteenth Sena­
torial District, composed of the county of 'Aroostook, was four 
thousand six hundred and twenty-eight, (4,628.) 

Edmund Madigan had two thousand three hndred and 
fifty(.one . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,351: 

Parker P. Burleigh had two thousand two hundred and 
seventy-seven.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2,277 

And Edmund Madigan has a majority of seventy-four 
votes for Senator from said District... . . . . . . . . . . . . 74 

This was the vote of the entire Senatorial District, excepting· 
Sheridan plantation, which was admitted to have cast a majority 
of eleven for Mr. Madigan, but as no official rPturns were before· 
the Committee, it was agreed on all hands to exclude its vote from 
the count. 

This plurality of seventy-four for Mr. :Madigan appearing upo~ 
the face of the returns from the remaining places, objection was 
made by .Mr. Burleigh's counsel to the counting of the votes of 
Van Buren, Connor and Eagle Lake, for the following reasons:­
Van Buren, because the return of the list of voters required by sec:. 
75, chapter 4, revised statutes, was not attested on the inside by 

' 
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the A- se~sots and Clerk ; Connor, becatlse it bad not made the spring 
return r•·quired by sec. 52, chap. 3, revised statutes; Eagle LakP, 
becaust: the Clerk had omitted to wdte his name 011 the inside of 

the rel nm of votes for Senator. Tbe return of the list of voters 

from Van Buren arrived at the office of the Secretary of State, on 

the 14th of September last, as shown by the Secretary·s official 

· stamp thereon, with the other returns from said plantation. It 
was enclosed in an envelope fomi::;hed · by the Sec,etary of State 

numLcred 6, as was the list itself. Upon that envelope was the 

pri11ted blallk certificate of the Secretary of State, properly filled 
out and s1gued by the three Assessors atid the Clerk; which cer-­

tificate fully describes the enclosed 1iist. The same form of cer­
tificate ha.s been used for years, and was formerly pri11ted upon 

the back of the return itself, iustead of upuu an envelope furni~hed 

by the Secretary of State, a11d was then m~ed to attest.the e11cluRed 
return, aud is so 111teuded to-day.· 'fhe }aw requires but one 

atll'~tation ; we have uo rnannc1· of dob1.1t but that this was a 
sufficie11t attestation ; and if we lrnd, the tenelit of the dopLt inust 
slill be given iu favor of the elective franchise . 

. :Moreover, it appeared to the Committee, that for years most of 

the retu r11s of Hie llsts of ,·oters had nut even been opened, and 

tu-day there may be found heaps of tho:;,e retul'ns with their seals 
ur1broke11, in tl1e 'vaults of this State Douse. Jnasmuch as tbis 

statute has been practically disregarded for years,-been :a dead 

letter upon our statute books, a11d dection after election has been 
passed upon without reference to any such return, we ate not pre­

pared to invoke it at this late day to disfranchise an entire planta­

trirn, when its officers have evidently in good faith, and in our judg­

rue11i succes.yu.lly, attempted to ouey it. No attempt has beP11 made 

to impeach the facts stated in that return, and they stand to-day 

ur1q11e:stiuned and unquestionable. 

The om1ssion in the case of Eagle Lake was of a simllar. charac­

ter I except that it was in the return for Senator ; and the omission 

wari 011ly on the part of the clerk, the asseslilors haviug signed t~e 

return iu~ide and outside, and the signature of the clerk appearing 

upon the outs1de. 
Duly attested ·copies of ·the record were also put irl under chap­

ter 212 of the Public Laws of iSi1 1 which counsel for the contest­
ant claimed the right to do, if the origiuals should be held defec­

tive. The objection to the vote of Connor plantation carmot be 
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sustained 1,1pon any prinoiple of law pr of right, for several rea­

sons: ( l) bf:!cause the .statute under which it is 9laimed to rrjec_t 
its vote ip tenns is a direction to the Governor and Council acting 

J1)inisterially, and not to tlie Senate or House apting .judicially a.s 
.the jn<lge of the eleGtions of their own members. And we du not 
underst~M that even were that statµte intended to be binding 

upon the Senate or Uouse, which it clearly was pot, that it cot1ld 

have the effect of restricling either body in the exercise of tbeir 

constitutional prerogatives .as jud_ges, having the right to give 

effect to the honest vote of every constitutionally qualified elector, 

cast in accordance with the constitution and the laws; l 2) because 

such a return as is required by that statute, is included in the re­

turn of the organiz~Uun of Connor plantation made in April, 1871, 
to the office of the Secretary of State. That return is to-day upon 

·the records fo the office of the Secretary, and its existence was re­

cognized by fµrnishing Connor pl1p1tation with blanks upon which 
to make its retums. Its legally quali6ed voters met and vuteq, 
and their votes were returned µpon offidal blanks, .and are her~. 

Ilow they voted is not questioned, nor attempted to be queslioQed. 
\Ve see no cause for njectj11g their vote. 

It is a rn~tter of history, and forms a part. o(the official records 

of the present session, th:1t Van Bureu and Connor plantations 

have had their ~otes counte'd fur ~iepresentative to the Legiblature 
:upon ar:i unanimous report, unanimously adopted. 'Ihe precedent 
is none less valuable because it iR recent, and based upon not 
similar, but the same facts here in coutroversy. The decision of 
the House of Represe:ntuti,·cs we believe to have been a legal and 

a righte9us one, and no reason is alleged why we shoulu over­

throw or disregarLl it; but ou the other hand, it appears to b~ 
clearly sustained by the weiglit of authority and precedents .. \Ve 

can see no reason why thB votes of Van Buren, Connor and E,igle 

Lake should not be couJited. The couni::el for the contestant in 

turn oljected to the return of votes for Senator from Linneus, 
Blaine a11d .Mars Ilill, becl),use the whole number of ballots wa.s 

not stated in the returns as req nired by Rectioo Si, chaµter 4 of 
.of the revised statutes; from New Sweden because the nnm ber of 

votes for each candidate was not "written out in words against 

his uame" as required by sections 75 and 79 revised stc1tutes, an 
objection founded upon the same statute as the one made to Van 

Buren, differing from it in this, that it is true in point of fact, while 
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that to Van Buren is not. Objection was also made f o the counting 
of the votes of Bancroft, Crystal, Mapleton, No. 11, R. 1, Perham, 
Silver Ridge and Woodland, because it does not "appear by the 
returns of the organization duly signed and made to the office of 
the Secretary of State within the time required by Jaw," that 
these plantations have been duly organized, in whieh event they 
have not acquired the right to vote, and thtir vote cannot be 
counted under section 77, chapter 4, revised statutes. 

Your Committee do in fact find that the returns of the organiza­
tions of the several plantations in Aroostook county, organized 
prior to 1870, which includes almost all of tho above named, are 
sadly defective. In 1870, the plimtations of Van Buren, Ilamlin, 
Cyr, St. J uhn, St. Francis, \V allagrass and K1gle Lake had their 
organizations made legal and valid. In 1873, an act was passed 
legalizing the doings of the County Commissioners of Aroostook 
county ; but as this extends only to the issuing of warrants for 
the purposes of organization, we cannot perceh·e that such act can 
have a11y bearing or effect upon the returns of organizations 
required to be made by the municipal officers to the office of the 
Secretary of State. 'rhe plantations which have organized sinC4=' 
1870, made their returns upon pri11ted bla11ks furnished by the 
County Commissioners, and are substantially corrt·ct; but those 
which were oljected to appear to us informal and defoctive, aud 
yet, we do not foel justified in deciding that their vote should not 
be counted. The votes of these places have heretofore been 
received, counted ar.d alJowed 1 as have Leen counted and alJowed 
those of Van Buren, Eagle Lake and Connor. We cannot feel 
that it is necessary, in order to serve the purposes of any man, to 
disfranchise upon simply technical grounds, any number of our 
fe1low-citizens. No man is wrnnged by the coanting and allowing of 
the votes of these places, and we thiuk that wrong would be done 
by disallowing them. The njcction of votes upon technical 
grounds, would result in the disfranch:scment of nearly one-third 
of the votes of the couuty_, and would not change the general 
result. 

The contestant presented another ol~ection for the consideration 
of the Committee, namely :-that even had Parker P. Burleigh 
received every vote in said :::ienatorial District, he was not eligible 
·to said oflice of Senator, because ho was not a resident of said 
1District fur three months next preceding the last September 
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election, and that ho has not since continued to be a resident 
therein, as required by sec. 6, art. 4, part 2 of the Constitution of 
Maine. And in support of his objections, the contestant has 
proved the following facts, to wit: 

'That Parker P. Burleigh established his IP.gal residence in 
Bangor in the summer of 1873, the time of his marriage to his 
present wife, by taking up bis residence act No. 143 Ohio street in 
said city, where he has continuously lived with his wife up to the 
present time; and that with the exr.eption of twenty-efght days 
passed by said Burleigh and wife in Aroostook county, in the year 
1876, they have lived constantly in said city, inhabited the same 
dwelling, and lived in the same manner, since the establishment 
of such residence in 1873. 

It was a<lmitted that said Burleigh had been a legal resident of 
Bangor from 1873 to May 23, 1876, exercising the right of suffrage 
on different occasions during this time; and although it appeared 
that he had not voted there since March, 1876, it did not appear 
that he had ever claimed the right to vote in said city since that 
time, or that such a claim if made could have been properly denied 
him. 

It was claimed by said Burleigh, that on the 23j day of l\Iay, 
1876, he ceased to be a legal rm~ident of Bangor, anJ that he had 
taken up and established a new residence on said 23d of May, at 
Linneus in Aroostook county. 

But the testimony in this case as presented to tl1e Committee, 
did not show that the said Burleigh had abandoned his residence 
in Bangor on the 23d day of May, 1876, but with the exception of 
slight interruptions, he and his wife had continued to live and re­
side in said Bangor since May, 1876, as prior to that time. 

And further, it did not appear that said Burleigh had, in fact, 
establh,hed his residence in Linneus in May. 1876; but even itf he 
bad, he at once abandoned it, and returned with his wife to Bangor 
on the 12th day of June, 1876, and to the same house in which he 
had lived from the time of his marriage, and where he now lives, 
in the same manner as heretofore. 

The law, as the undersigned believe, is plain ; that to change a 
residence once admitted to be established, it is incumbent upon the 
party eetting up a new residence to show by proof that the orig­
inal residence had been actually abandoned; secondly, it is also 
necessary to show that a new residence bas teen actually acquired 
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and established, both by the intention to reside, and by the visible 
fact of residence. 

From all the testimony in the case, fully considered, it did not 

appear that the said Burleigh had so abandoned his residence in 
the city of Bangor, neither did it appear that he had acquired and 
estaLlished a new residence in Linneus, in the County of Aroos­

took; but the whole testimony proved that his residence in every 
essential particular, and his mode of living, have contiuued the 
same since 1873. 

It a~so appeared in evidence that the wife of said Burleigh had 
been the housekeeper at his place of abode in the year 1873, nnd 

that she has continued to the present time, at the head of said 
household, at 143 Ohio street. 

In view of all the facts which have been presented before the 

Committee, many of which we do not deem it necessary to detail, 
we are of the opinion, and so report, that the said Parker P. 
Burleigh, for three months next preceding the SeptPmber election 
of I 877, was not, and du ring the time since said election has not 
been a legal resident of the Sixteenth Senatorial District, com­
prising the the county of Aroostook, and that he is therefore 
ineligible to the office of Senator fur said District, and therefore 
cannot be rled:tred elected to said office. 

The undersigned are th,erefore of the opinion, and so report, that 
Edmund :Madigan was elected Senator for the Sixteenth Senatorial 
District at the last September electiou, by not only a plurality 
but an absolute majority of seventy four (74) of all the legal votes 
cast for Senator in said District, and that Parker P. Bul'ldgh was 
not elected to said office by a plurality of the legal votes of s:-Jid 

District, and that even bad he received such plurality, be was 

ineligible to said office, and that Edmund :Madigan would be the 
only constitutional candidate. 

And in pursuance of these views, we beg leave to present the 
accompanying resolves, which are herewith submitted. 

JOSEPH II. :MARTIN". 
J. L. II. COBB. 
WM. ROGERS. 
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Resolves relating to the representation of the Sixteenth Sena­
torial District in the Senate. 

Resolved, That Parker P. Burleigh is not entitled to a seat in 
the Senate. 

Resolved, That Edmund l\Iadigan is entitled to a seat in the 
Senate. 



STATB OF MAINE. 

IN SENATE, February 5, 1878. 

Submitted by Mr. :MARTIN of Knox, and on bis motion ordered 
to lie on the table and be printed. 

SAMUEL W. LANE, Secretary. 




