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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 18-A MRSA §5-506, sub-§(b), as enacted by PL 1991, c.
719, §3, is amended to read:

(b) A durable health care power of attorney executed in
this State must be signed by the principal, or another at the

principal's direction, and witnessed by 2 individuals other than
the designated attorney-in-fact. This section's requirement of 2
witnesses does not render ineffective a durable health care power
of attorney validly executed prior to the effective date of this
section.

Sec. 2. 18-A MRSA §5-508, sub-§(c), as repealed and replaced by
PL 1997, c. 683, Pt. C, §6, is amended to read:

(c) A durable financial power of attorney executed in this
State must be notarized by a notary public or an attorney-at-law.

Sec. 3. 18-A MRSA §5-508, sub-§(d), as amended by PL 2003, c.
618, Pt. B, §8 and affected by §20, is further amended to read:

(d) A durable financial power of attorney executed in this
State must contain the following language:

"Notice to the Principal: As the "Principal," you are using this
Durable Power of Attorney to grant power to another person
(called the "Agent" or "Attorney-in-fact"”) to make decisions
about your money, property or both and to use your money,
property or both on your behalf. If this written Durable Power
of Attorney does not limit the powers that you give your Agent,
your Agent will have broad and sweeping powers to sell or
otherwise dispose of your property and spend your money without
advance notice to you or approval by you. Under this document,
your Agent will continue to have these powers after you become
incapacitated, and you may also choose to authorize your Agent to
use these powers before you become incapacitated. The powers
that you give your Agent are explained more fully in the Maine
Revised Statutes, Title 18-A, sections 5-501 to 5-508 and in
Maine case law. You have the right to revoke or take back this
Durable Power of Attorney at any time as long as you are of sound
mind. If there is anything about this Durable Power of Attorney
that you do not understand, you should ask a lawyer to explain it
to you.

Notice to the Agent: As the "Agent" or "Attorney-in-fact," you
are given power under this Durable Power of Attorney to make
decisions about the money, property or both belonging to the
Principal and to spend the Principal's money, property or both on
that person's behalf in accordance with the terms of this Durable
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Power of Attorney. This Durable Power of Attorney is valid only
if the Principal is of sound mind when the Principal signs it.
As the Agent, you are under a duty (called a "fiduciary duty") to
observe the standards observed by a prudent person dealing with
the property of another. The duty is explained more fully in the
Maine Revised Statutes, Title 18-A, sections 5-501 to 5-508 and
Title 18-B, sections 802 to 807 and chapter 9 and in Maine case
law. As the Agent, you are not entitled to use the money or
property for your own benefit or to make gifts to yourself or
others unless the Durable Power of Attorney specifically gives
you the authority to do so. As the Agent, your authority under
this Durable Power of Attorney will end when the Principal dies
and you will not have the authority to administer the estate
unless you are authorized to do so in accordance with the Probate
Code. If you violate your fiduciary duty under this Durable
Power of Attorney, you may be 1liable for damages and may be
subject to criminal prosecution, If there is anything about this
Durable Power of Attorney or your duties under it that you do not
understand, you should ask a lawyer to explain it to you."

This language does not confer powers not otherwise contained in
the durable financial power of attorney.

This subsection does not apply to a durable glngnglgl power of

attorney granted by a p h 1i r £
representation of that person in a set of transactions involving
he 1 rch r mortgage £ ificall identifi real
r rtye.

Sec. 4. 18-A MRSA §§5-510 and 5-511 are enacted to read:

-510. R ition of rs of n from o
Juri ions

Notwithstanding any contrary reguirements of law, a durable

r nondur health r wer of r r rabl r
nondurable financial power of attorney that was duly executed in
another jurisdiction within the Uni in mplian ith

he laws of th jurisdiction is n inef i in i

noncomplian with the law £ thi .

§5-511. Reliance on power of attormey

A person who acts in good faith reliance on a copy of a
document purporting to establish an agency is fully protected and
released to the same extent as_;ﬁou h_the person relying on_the

cument ha eal irectl i he nam rincipal full
competent person. A person Qggl;ng with an agent named a gy
of men urportin stablish an agency may presume,
th n £ 1l knowle o] h ntrar h h
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that the agency was validly established, that the named principal
W com n t 1e tim f execution an ha the time of
reliance, the named principal is alive, the agency was validly
e i h n termin r _been amen he relevant
powers of the named agent were properly and validly granted and
have not terminated or been amended and the acts of the named
agent conform to the standards of this Part. No person relying
on_a_copy of a document purporting to establish an agency is
required to see to the application of any property delivered to
or controlled by the named agent or to guestion the authority of
the named agent.

Sec. 5. 18-A MRSA §5-802, sub-§(k) is enacted to read:

(k) Notwithstanding any contrary regquirements of law, an
advance health-care directive, power of attorney for health care,
living will or other document expressing instructions for health
care, document authorizing donation of organs ath her
advance medical care directive that was duly executed in another
jurisdiction within the United States in compliance with the laws
of that jurisdiction is not ineffective in this State due to
noncompliance with the laws of this State.

SUMMARY

This bill amends the Probate Code to provide that powers of
attorney validly executed in other Jjurisdictions are valid in
this State, even if the Maine requirements for that document are
not met. The types of powers of attorney covered are both
durable and nondurable, and include financial powers of attorney
and health care powers of attorney.

This bill also creates a presumption that the out-of-state
power of attorney was executed in compliance with the law of the
jurisdiction in which it was executed.

This bill exempts from the specific protective notice
provisions of the Maine Revised Statutes, Title 18-A, section
5-508 certain financial powers of attorney. Durable financial
powers of attorney that are executed for the limited purpose of
providing for the representation of the principal in specific
real estate transactions will not need to include the cautionary
language about the authority of agents and principals that is
required for other financial powers of attorney.
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