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L.D. 1325

DATE: [ﬁ//ﬁ/@ﬁ (Filing No. H-{)gb)

HEALTH AND HUMAN SERVICES

Reproduced and distributed under the direction of the Clerk of
the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
122ND LEGISLATURE
FIRST SPECIAL SESSION

COMMITTEE AMENDMENT " to H.P. 924, L.D. 1325, Bill, "An
Act To Ensure Continuity of Care Related to Implementation of the
Federal Medicare Drug Benefit"

Amend the bill by striking out everything after the enacting

clause and before the summary and inserting in its place the
following:

'"PART A

Sec. A-1. 22 MRSA §254, as amended by PL 2005, c. 12, Pt.
KKK, §§1 to 3, is repealed.

Sec. A-2. 22 MRSA §254-D is enacted to read:
254-D. Elderly low-cost dru rogr

The D rtme f Health and H n rvi m nduct th
lderl low- ru rogram to rovi low- r ription

and nonprescription drugs, medication and medical supplies to

disadvantaged, elderly and disabled individuals.

l. Definitions. As used in this section, unless the
context otherwise indicates, the following terms have the

following meanings.

A. "Beneficiary under Medicare Part D" means a person who is
enrolled in Medicare Part D.
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COMMITTEE AMENDMENT DZ\" to H.P. 924, L.D. 1325

B. "Enrollee'” means a person who receives benefits under
he program.

C. _"Household income"” means family income as defined by the

rtment for the purposes of thi ion.
D. "MaineCare member' means a person who receives benefits

under the MaineCare program under chapter 855.

E. "Manufacturer" means a manufacturer of prescription

drugs and includes a subgidiary or affiliate of the

manufacturer or a___person or entity that receives
r ipti rugs from manuf rer r whol ler nd
r k dr for 1 r il 1 nd h a
1 ler from the federal F nd Drug Administration

r f Federal Regu ion 207.2 1 .

F, "Medicare Part D" mean ipti fit
Im v n n M rnizati A 2 Publi Law
108-173.

G. "Program" means the _elderly low~-cost drug program

authorized in this section.

H. "Wholesale price" means the average price paid by a
wholesaler to a manufacturer for a product distributed for
i "Whol rice" | i r an

m m n 1 .

2. Administration. The commissioner shall provide
sufficient personnel to ensure efficient administration of the
program. The commissioner shall determine the extent and the
magnitude of the program on the basis of the calculated need of

he recipi lation and the available funds. The department
m n nd more on this rogr han 3 vailabl through
appropriations from the General Fund, dedicated revenue, federal
r her ran and other lish n mmitted fundin
sources. The commissioner may accept, for the purposes of
rryin thi rogram, federal fun appropria under an
federal law relating to the furnishing of free or low-cost drugs

i n lderly or di 1 indivi i nd ma ake

i is n sary for th r £ rryin t_th

£ r law and m cce from an her £ vernmen
individual, group or corporation such funds as may be available
to carry out this chapter. The department may establish
riorities of coverage and cost-sharing with available funds.
Funds appropriated from the General Fund to carry out the
purposes of this section may not lapse but must carry from year

to year.
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COMMITTEE AMENDMENT "A" to H.P. 924, L.D. 1325

Appli i Th mmissi r hall mak vailabl
suitable applicagions fgr benefits under the program with
instr i for 1i Indivi ls wh r ligible for

benefits un Qg both Mglnegg re and Medicar g Part D may be deemed
eligible for th with he n £ 1i ion.

Cond f program. Thi tion vern he conduct
of h rogr includin h i lemental nd
c rophi mponen h rtment.

Prescripti g and ngngrgscrlptlon drugs, medications and

medi f manuf h nter into

reemen r n r h H m vailable under
the program. The Qgpgr;men; may create and implement a
preferred drug list. Drugs may be made available through
the operation of the basic and supplemental components of
the program as follows.

(1) he b asic ggmggngnt of the program must urov1de

ru n i for rgi ndition high
1 r i s rthriti nticoa 1 ion
h rlipidemi rosi hroni str ive
lmonar i n incontinen hyroi

i 1 m rkinson' i multiple
lerosi n rophic 1 ral lerosis. Th i

mponen m 1 rovi ver-the- nter

medi ion h r r ri health r

provider and. approved as _ cost-eff iv he

department.
2 Th lemental mponent b h rogr must
rovi 11 T ription r n medi ion £
manufacturers that enter into rebate agreements
r n ragraph H her than th r ription
r nd medi ions provided under ragraph (1
B. An individual i ligibl for h rogr if that
individual:

1 Is legal residen f the S

(2) Meets the income eligibility criteria set forth in
hi ection r i ligibl for h MaineCar nd

Medicare Part D:

(3) Does not receive full MaineCare pharmaceutical
benefits; and
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COMMITTEE AMENDMENT 'A" to H.P. 924, L.D. 1325

4 Is at least 62 years of e r is 1 ears of age
or older and determined to be disabled by the standards
of the federal social security program. A person who
was eligible for the program_ at any time from August 1,
1998 to July 31, 1999 and who does not meet the
requirements of this subparagraph at the time of
application or renewal retains eligibility for the
program if that person is a member of a household of an
eligible person.

C. _The department may require that an enrollee or applicant
for the program who is otherwise eligible for Medicare Part
D_become a beneficiary under Medicare Part D unless the

department determines that good cause exists for the person
n rtici in Medicare Part D.

he 48 i i i £
Columbia, as defined by the federal Office of Management and
Budget and revised annually in accordance with the United
States Omnibus Budget Reconciliation Act of 1981, Section
673, Subsection 2, Public Law 97-35, reauthorized by Public
Law 105-285, Section 201 (1998). If the household income is
not more than 185% of the £ 1 vert uideline

applicable to the household, the individual is eligible for
the basic program and the supplemental program. Individuals

are also eligible for the basic and the supplemental program

if the household spends at least 40% of its income on

unreimbursed direct medical expenses for prescription drugs

nd medi ion nd the household income is n mor han

25% hi han the level ifi i hi ragraph. For
f thi ragr h £ rovi

h hol under this ion i nsidered a ost

incurred by the household for eligibility dJdetermination
ur .

E. Specifications for the administration and management of
the program may include, but are not limited to, program
objectives, accounting and handling practices. supervisory
authority and evaluation methodology.

F. The method of prescribing or ordering the drugs under
paragraph A may include, but is not limited to, the use of
standard or larger rescription refill size

minimize operational costs and to maximize economy._ Unless
the prescribing physician indicates otherwise or _the
department determines that it would not be cost-effective,
the use of generic or chemically eqguivalent drugs _is
required, as long as these drugs are of the same quality and
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COMMITTEE AMENDMENT 'A" to H.P. 924, L.D. 1325

have th mode of deliver i rovi o_the general

public, consistent with good pharmaceutical practice.

G. The commissioner may establish the amount of payment to

m h rogram_an nroll ward the t of
drugs and medications furnished under the program, including
covered prescription and nonpresg¢ription drugs, medications
and medical supplies, under the following terms.

1 For the basic componen f th rogr the total
n enrcollee for h rch £ ny covere

drug or medication may not exceed the sum of §$2 plus

20% of the price allow for th r r medication

nder progr rules.

men rogr h
t n nroll r h rch £ n

v r medi ion m X :

() For a brand nam rug or medi
to the program for that drug or medication minus

h 2 paid b h rogram; an
r a neri r r medi ion h f
2 20% of th i W T r or
medication under program rules.

3 For the catastrophic component of the program, the
commissioner shall establish annual limits on the costs
ingurred by enrollees for drugs and medications covered

nder th rogr n_or prior M 1, 2001. After

the limit is reached, the program must pay 80% of the
cost of each drug and medicatio covered by the
supplemental component of the program on May 31, 2001

minus $2. Any remaining amount is paid by the
enrollee. The limits must be set by the commissioner
rule as necessary to oper h rogr within the

program budget.

H. P nt must be denied for dr from manuf urers that
not enter in a rebate agreement with the department.

(1) Each agreement must provide that the manufacturer
mak rebate ayments for oth the basic and
supplemental components of the program to the

department according to the following schedule.

(a) From October 1, 1992 to October 1, 1998, the
rebate ercentage is equal t the ercentage
recommended by the federal Center for Medicare and
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COMMITTEE AMENDMENT "/ '" to H.P. 924, L.D. 1325

(2)

Medicaid Services of the manuf rer' wholesale
price for the total number of dosage units of each
form and strength of a prescription drug that the
4d rtment reports reimbur roviders of

r ription drugs rovi n re n due
until 30 days following the manufacturer's receipt
of utilization data supplied by the department,
including the number of ni reimbursed to
providers of prescription drugs during the period
for which pa nts ar .

Beginnin x 1 h artment
shall seek to achieve an aggregate rebate amount
1l reb reem h i rcen e

in higher than th requir ivision
rovided h_r result in a net

increase in the rebate revenue available to the
lderly low- dr ram,

Upon r i £ m men h

manufacturer shall calculate the gquarterly payment.

(3)

(a) If a_ discr n i iscovered the
department may, at its expense, hire a mutually
r -upon_ _in n itor verif h

manufacturer's calculation.

(b) If =a discr ggg cy § sgil found, the
manufacturer shall if 1 ion or mak

n to th d rtmen for additional
amount due.

(c) The manufacturer may, at its expense, hire a

mutually agr - n in n itor verif
ur £f th ilization rovi

he artment. If iscr n i discovered

the department shall justify its dJdata or refund

any excess payment to the manufacturer.

d) If the dispute over the re e amount is not
resolved., a request for a hearing with supporting
ocumentation must submitted to the
rtment’ offic £ inistrativ hearings.
Failure to resolve the dispute may be cause for
erminating the drug r t reement and denyin
payment to the manufacturer for any drugs.

A prescription drug of a manufacturer that does

n

enter into an agreemen rsuant to this paragraph
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COMMITTEE AMENDMENT "/ " to H.P. 924, L.D. 1325
is reimbursable only if the department determines the

prescription drug is essential,

(4) All prescription drugs of a manufacturer that

enters into an agreement pursuant to this paragraph
that appear on the list of approved drugs under the

program_ must be immediately available and the cost of
the drugs must be reimbursed except as provided in this
paragraph. The commissioner may impose prior
authorization regquirements on drugs under the program.
If th mmissioner e lish maximum r il prices
for prescription drugs pursuant to section 2693, the
department shall adopt rules for the program requiring

h £ drug formular n rior horization for
the dispensing of certain drugs to be listed on a
formulary.

The names of manufacturers wh n n nter
in r agreemen ur n hi ragraph are
public information. The department shall release this
information to health care providers and the public on
a_ regular basis and shall publicize participation by
manufacturers that is of particular benefit to the

public.
I. The eligibility determination ha@g by the department is
. . 1 i i 1
progess established in the MaineCare program.

5. Relationship to federal Medicare program. To the extent

permitted by federal Jlaw and to the extent that funds are
available, the department may:

A. Serve as the authorized representative for enrollees for
the purpose of enrollment in a Medicare Part D plan:

B. Apply for Medicare Part D benefits and subsidies on
behalf of enrollees:

C. Establish rules by which enrcllees may opt out of the
procedures under paragraphs A and B:

D. At its discretion, file exceptions and appeals
pertaining to Medicare Part D eligibility or benefits on

behalf of enrollees who are beneficiaries under Medicare
Part D. The department may identify a designee for this
function:
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COMMITTEE AMENDMENT '+ " to H.P. 924, L.D. 1325

E. JIdentify objective criteria for evaluating Medicare Part

D plans for the purposes of assisting or enrolling persons
in those plans:

F., Deem eligible for and enroll in the program without the
need for application individuals who are eligible for both
MaineCare and Medicare Part D:

G. For enrollees who are also beneficiaries wunder or
eligible for Medicare Part D:

(1) Provide coverage of drugs to the same extent that

coverage is available to enrollees who are not eligible
£ icare Part D: an
2 Provid ssistanc with remi and _ other

cost-sharing requirements of Medicare Part D: and

H. For enrollees who are MaineCare member nd who are also
beneficiaries under or eligible for Medicare Part D:

vi over £ dr h xten hat
goverage is available to enrollees who are MaineCare
members wh re no ligi r Medicare Part D; an

2 Provide assistance with the ¢ £ rescription
drugs and premiums and other cost-sharing reguirements

of Medicare Part D.
- E ion, outrea 4 rial o _incr ess.
The department shall provide education and outreach services to
applicants and enrollees in the program, MaineCare members and
beneficiaries under Medicare Part D to increase access to needed
prescription and nonprescription drugs and fully use other
riv nd £ ral programs. T rtmen hall provide
materials, which must cover the availability of benefits and the
applicatio process, must include brochures, posters for

pharmacies and flyers for pharmacists to distribute with
prescription drug purchases.

7. Rulemaking. The commissioner may adopt rules _to
implement the program. Rules adopted pursuant to this subsection
are routine technical rules as defined in Title 5, chapter 375,
subchapter 2-A.

Sec. A-3. Emergency rules. Because of concerns regarding the
anticipated scope of benefits and other factors that might limit
access to medically necessary drugs provided under the federal
Medicare Prescription Drug, Improvement, and Modermnization Act of
2003 and the challenge of coordination of
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COMMITTEE AMENDMENT "/ " to H.P. 924, L.D. 1325

benefits under federal and state laws, the Department of Health
and Human Services and the Governor shall convene a group of
stakeholders of not more than 10 persons, appointed by the
Commissioner of Health and Human Services, to advise and report
to the department. After receiving the report of the
stakeholders group and no later than January 1, 2006, the
department shall adopt emergency rules for the elderly low-cost
drug program under the Maine Revised Statutes, Title 22, section
254-D and the MaineCare program to implement the provisions of
this Part. Rules adopted pursuant to this section are routine
technical rules as defined in Title 5, chapter 375, subchapter
2-A.

PART B
Sec. B-1. 22 MRSA §§3174-HH and 3174-I1 are enacted to read:

3174-HH. ordination of services

For the purposes of maximizing coverage for prescription
drugs for members who are enrolled in the MaineCare program., the

nder section 254-D.
§3174-11. Relationship to federal Medicare program
1. A rization. T h xten rmi £ ral law
with r r he Medicare Part D benefit established in the
federal Medicare Prescription Drug, Improvement, and
Modernization Act of 2003, Public Law 108-173, the department may:
A. erv as an authorized repr n ive for MaineCare
members for the purpose of enrollment into a Medicare Part D
plan;
B. Apply for Medicare Part D benefits and subsidies on

behalf of MaineCare members:

cC. Establish rules by which MaineCare members may opt out

of th r dur under paragraphs A and B:

D. At its discretion, file exceptions and appeals on behalf
of MaineCare members who are beneficiaries under Medicare
Part D. The department may identify a designee for this
function: and

E. Identify obijective criteria for evaluating Medicare Part
D plans for the purposes of assisting or enrolling MaineCare
members in Medicare Part D plans.
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COMMITTEE AMENDMENT '/ } " to H.P. 924, L.D. 1325

PART C

Sec. C-1. 22 MRSA §254-A, as amended by PL 2001, c. 691, §2
and affected by §6, is repealed.

Sec. C-2. 22 MRSA §258, sub-§1, A, as enacted by PL 2001, c.
293, §5, is amended to read:

A. "Elderly low-cost drug program" means the program
established as part of the Healthy Maine Prescription
Program pursuant to section 254 254-D.

Sec. C-3. 22 MRSA §2681, sub-§3, as enacted by PL 1999, c.
786, Pt. A, §3, is amended to read:

3. Rebate agreement. A drug manufacturer or labeler that
sells prescription drugs in this State through the elderly
low-cost drug program under section 354 254-D or any other
publicly supported pharmaceutical assistance program shall enter
into a rebate agreement with the department for this program.
The rebate agreement must require the manufacturer or labeler to
make rebate payments to the State each calendar gquarter or
according to a schedule established by the department.

Sec. C-4. 22 MRSA §2681, sub-§9, as amended by PL 2003, c.
494, §8, is further amended to read:

9. Dedicated fund. The Maine Rx Plus Dedicated Fund,
referred to in this section as the “fund," is established to
receive revenue from manufacturers and labelers who pay rebates
as provided in subsection 4 and any appropriations or allocations
designated for the fund. The purposes of the fund are to
reimburse retail pharmacies for discounted prices provided to
qualified residents pursuant to subsection 5; to reimburse the
department for contracted services including pharmacy claims
processing fees, administrative and associated computer costs and
other reasonable program costs; and to benefit the elderly
low-cost drug program under section 254 254-D. The fund is a
nonlapsing dedicated fund. 1Interest on fund balances accrues to
the fund. Surplus funds in the fund must be used for the benefit
of the program., Notwithstanding Title 5, section 1585, surplus
funds may also be transferred to the elderly 1low-cost drug
program established under section 254 254-D. »

Sec. C-5. 22 MRSA §3174-G, sub-§1-B, as amended by PL 2001, c.
650, §2, is further amended to read:

1-B. Funding. State funds necessary to implement
subsection 1-C must include General Fund appropriations and Other
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COMMITTEE AMENDMENT ;Z\" to H.P. 924, L.D. 1325

Special Revenue allocations from the Fund for a Healthy Maine to
the elderly low-cost drug program operated pursuant to section
264 254-D, including rebates received in that program from
pharmaceutical manufacturers, that are no longer needed in that
program as a result of the Medicaid waiver obtained pursuant to
subsection 1-C.

Sec. C-6. 22 MRSA §3174-G, sub-§1-C, as enacted by PL 2001,

c. 650, §3, is amended to read:

1-C. Prescription drug waiver program. Except as provided
in paragraph G, the department shall apply to the federal Centers
for Medicare and Medicaid Services for a waiver or amend a
pending or current waiver under the Medicaid program authorizing
the department to use federal matching dollars to enhance the
prescription drug benefits available to persons who qualify for
the elderly 1low-cost drug program established under section 254
254-D. The program created pursuant to the waiver 1is the
prescription drug waiver program, referred to in this subsection
as the '"program.”

A. As funds permit, the department has the authority to
establish income eligibility 1levels for the program up to
and including 200% of the federal nonfarm income official
poverty level, except that for individuals in households
that spend at least 40% of income on unreimbursed direct
medical expenses for prescription medications, the income
eligibility level is increased by 25%.

B. To the extent reasonably achievable under the federal
waiver process, the program must include the full range of
prescription drugs provided under the Medicaid program on
the effective date of this subsection and must 1limit
copayments and cost sharing f£or participants. If cost
sharing above the nominal cost sharing for the Medicaid
program is determined to be necessary, the dJdepartment may
use a sliding scale to minimize the financial burden on
lower-income participants.

C. Coverage under the program may not be less beneficial to
persons who meet the qualifications of former section 254
than the coverage available under that section on September
30, 2001.

D. In determining enrollee benefits under the program, to
the extent possible, the department shall give equitable

treatment to <coverage of ©prescription medications for
cancer, Alzheimer's disease and behavioral health.
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COMMITTEE AMENDMENT 7ZX" to H.P. 924, L.D. 1325

E. The department is authorized to provide funding for the
program by using funds appropriated or allocated to provide
prescription drugs under sections 254 254-D and 258.

Sec. C-7. 24-A MRSA §5002-B, sub-§2-A, as enacted by PL 2001,
c. 410, Pt. B, §7, is amended to read:

2-A. Low-cost drugs for the elderly or disabled program.
An issuer that offers standardized plans that include
prescription drug benefits shall permit an insured who has a plan
from the same issuer without prescription drug benefits to
purchase a plan with prescription drug benefits under the
following circumstances:

A. The insured was covered under the low-cost drugs for the
elderly or disabled program established by Title 22, former
section 254 or section 254-D;

B. The insured applies for a plan with prescription drug
coverage within 90 days after losing eligibility for the
low-cost drugs for the elderly or disabled program
established by Title 22, former section 254 or section
254-D; and

C. The insured either:

(1) Had a Medicare supplement plan with prescription
drug benefits from the same issuer prior to enrolling
in the low-cost drugs for the elderly or disabled
program established by Title 22, former section 254 or
section 254-D; or

(2) Is entitled to continuity of coverage pursuant to
subsection 1 and has had prescription drug benefits,
through either a Medicare supplement plan or the
low-cost drugs for the elderly or disabled program
established by Title 22, section 254_254-D, since the
insured's open enrollment period with mno gap in
prescription drug coverage in excess of 90 days.

The purchase of a plan with prescription drug benefits by an
insured pursuant to this subsection does not affect eligibility
for coverage under the low-cost drugs for the elderly or disabled
program established by Title 22, section 254 254-D if the insured
is not covered by a Medicare supplement plan with prescription
drug benefits at the time of reapplying for coverage under the
low-cost drugs for the elderly or disabled program established by
Title 22, section 254 254-D.°
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COMMITTEE AMENDMENT 7&\" to H.P. 924, L.D. 1325

SUMMARY

This amendment replaces the bill. The amendment repeals and
enacts in a new statutory section the elderly 1low-cost drug
program in order to better organize the statute., The amendment
authorizes the Department of Health and Human Services to provide
administrative services, information and enrollment and
prescription drug services through the elderly low-cost drug
program and MaineCare program that coordinate with the benefits
that will be available beginning January 1, 2006 under the new
Medicare Part D benefit. The amendment requires the department
to adopt emergency rules, after receiving advice from a
stakeholders group, for the elderly low-cost drug program and the
MaineCare program by January 1, 2006. The amendment also makes
technical changes in Part C to change internal cross-references
to the newly restructured provision authorizing the program.

FISCAL YOTF RFEQUIRED
= (See attached)
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An Act To Ensure Continuity of Care Related to Implementation of Federal Medicare Drug Benefit

Fiscal Note for Bill as Amended by Committee Amendmentﬂ "
Committee: Health and Human Services
Fiscal Note Required: Yes

Fiscal Note

Minor cost increase - General Fund
Minor cost increase - Fund for a Healthy Maine
Minor cost increase - Other Special Revenue Funds

Fiscal Detail and Notes
Assumes the bill's re-design of the elderly low-cost drug program can be done within existing budgeted General Fur
Fund for a Healthy Maine, and Other Special Revenue Funds resources for the existing program. Further assumes any
additional costs to the Department of Health and Human Services in implementing this bill can be absorbed by the
department utilizing existing budgetary resources.
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