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L.D. 1843

pate: 3-3/-0Y (Filing No. H- §3%)
MAaToRTY

BUSINESS, RESEARCH AND ECONOMIC DEVELOPMENT

Reproduced and distributed under the direction of the Clerk of
the House. ~

STATE OF MAINE _
HOUSE OF REPRESENTATIVES
121ST LEGISLATURE
SECOND SPECIAL SESSION

COMMITTEE AMENDMENT 'A’" to H.P. 1369, L.D. 1843, Bill, "An
Act To Require Surety Bonding by Payroll Processing Companies"

Amend the bill by striking out everything after the title
and before the summary and inserting in its place the following:

'Be it enacted by the People of the State of Maine as follows:
Sec. 1. 10 MRSA §1495, sub-§1-A is enacted to read:

1-A. Administr b o "Administrator" mean exce in cases

hi he payioll r i wholl wn idi of a

rvi i i rgani ion fin itl ~A
section 1-301, subsection 38-A, the Director of the OQffice of
Consumer Credit Regulation within the Department of Professional
and Financial Regulation. In cases in which _the payroll
processor is_a wholly owned subsidiary of a supervised financial
organization as defined by Title 9-A, section 1-301, subsection
38-A "administrator'" mean h Superi nden of Financial
Institutions within the Department of Professional and Financial
Regulation.

Sec. 2. 10 MRSA §1495-A, as amended by PL 1999, c. 172, §1
and affected by §2, is repealed.

Sec. 3. 10 MRSA §1495-B, sub-§§1 and 2, as enacted by PL 1997,
c. 495, §1, are repealed.

Sec. 4. 10 MRSA §1495-B, sub-§§3t0 6 are enacted to read:
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COMMITTEE AMENDMENT "/4; to H.P. 1369, L.D. 1843

Periodic r ) o 1 O regular is not

less frequently than qQuarterly, a payroll processor shall provide
to_each employer an ting of:

A. Fun received from th m r; and
B T r unts di rsed for:
1 Pavroll:
2 Each r local nd federal tax: an
3 Unempl nt compensation premi .
4, is m 0 f verifi i n r lar
i n 1 fr n T ayroll ro sor
shall clearly and conspicuously and in easily understood language
disclose to each employer for which it provides payroll
processing services the specific method or methods whereby each
employer can contact state and federal tax and unemployment
insuran authoritie in i imi Internet
n 11-£fr hon n r i rmati rif
ha m n _m redi n half

the employer.

5. Disclosure of limitations of surety bond, Whenever a

1 roce L_pr mark r rti i 1f or its

rvices u h "bon wi " or "full
" h 1 h i inion f he

i W 1 i h h

i full m i ntial 1 houl
h rol i ir n or b e
insolven th roll pr sor shall al include a clear and
conspicuous disclaimer stating that wuse of the language
r in ndin oes not signif r_en h nd will

Notice f _nomn nt o n o _employers. A

roll processor m ign i 1f h recipient

of notices from state or federal authorities for nonpayment of

X r empl insuran ntributions. A roll

ro r shall ensure that such notices ar rovided directl o
h bl employers.

Sec. 5. 10 MRSA §1495-C, sub-§1, §B, as enacted by PL 1997, c.
495, §1, is amended to read:
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COMMITTEE AMENDMENT "/4" to H.P. 1369, L.D. 1843

B. A payroll processor that conducts business in this State
and fails to register-with obtain a license from the State
Tas--Assesser administrator as required by section 1495-A
1495-D commits a civil violation for which a penalty of not
less than $560 $1,500 nor more than $2,500 $7,.500 may be
adjudged.

Sec. 6. 10 MRSA §§1495-D to 1495-1 are enacted to read:

1495-D. Licensing: pr f insur nding: fees
1. License required. A _ person desiring to _engage or
continue in businegs in this State as a payroll processor shall
1 h inistr r £ lice nder this ch r _on or
or ry 3 £ _each r. Th 1i ion mus in
form ri inji inistr r
X e th 1i ion if 3 in rron r incomplete
information, A license may not b i nl the
administrator upon in igation fin tha he financial
responsibili har r and fitnes f th 1i and, where

applicable, its partmers, officers or directors, warrant belief
that the business will be operated honestly and fairly within the

hi h r
2 Pr ideli 3 ' o Each licant hall
ide to the inistr r proof of on £ llowin at
he applicant' ion, in an nt 2 tim high weekl
roll pr 4 h licant in th recedin ear or in
the amount of 000 whichever is less:
A Fidelit nd;

B, Employee dishonesty bond:
C. Third-party fidelity coverage: or
D, Liability insurance, including ¢rime coverage.

3 Proof of sur d. A lican nder sub i 1

shall provide to the administrator proof of the surety bond
required pursuant to section 1495-E,

4. Fees. The initial application and annual renewal

lication must inclu e of $250 if the roll processor
has few n 2 mployers as roll ocessin ients; $500
if th ayroll processor has from 25 500 employers as roll
rocessin lients: an 750 for those payroll roce rs that
have more than 5 mployer ayroll pr ssing clien The
regate of license f nd other fees and a ssments provid
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COMMITTEE AMENDMENT Wz%' to H.P. 1369, L.D. 1843

for hi cha r i ropria for th use of he
administrator. Any balance of these funds does not lapse but
must be carried forward to be expended for the same purpose in
the following fiscal year.

§1425—E. : Surety bonding

1 B r ired; minim unt ; duration. Each
application for a license under section 1495-D must be
mpani vi £ rety bon in form_ appr

the administrator, in an amount equal to the total of all local,
n insuran

remi r sed h roll r r on behalf of

employers in this State in the 3-congecutive-month period of
ighest vol rin he previous calendar r or 1 0

whicheverris greater, but not to exceed $500,000. The bhond must

designate: the administrator as payee. The bond paid to the

inisgtr r m for th x h inistrator

and for the bepefit of any employver who may have a cause of
ign in rol by rm f ond mu

run continuously until cancelled and the aggregate amount of the
nd mus maintain 1l times durin he licensin riod.

2. Modification of bond terms. If bonding is unavailable
under th rm n conditions of ction 1 he
ini ithi administra i i i

those terms and conditions so as to nsur h maxim

practicable protection for employers.

3. Cancellation notification. A surety company issuing a

bond pursuant to this section shall immediately notify the

inistr r when th bond i ncelled r rminat r

lapses., The notice must include the name and address of the

payroll processor and the amount of the bond. The cancellation,

termination or 1lapse is not effective until at least 30 days
after the administrator receives notice.

§1495—F. Powers of administrator

1. Examinations. The administrator shall establish a
program of regular examinations of payroll processors subject to
the provisions of this chapter. The regqular examinations must be

n not 1 fr ntl han ver onths. Th
X . X ion

audit r by bl ayroll processor rformed by th rocessor or
nother by s lemen r itute for the administrator's
wn reqular examination. In dition he administrator m a
ny time n special examination or inv i ion of an
roll r ssor he. administr r believ h enga in
con h i violation of an vision in is chapter.,
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COMMITTEE AMENDMENT "/43 to H.P. 1369, L.D. 1843

r rpo £ th routin nd speci xami i an
investigations h payroll rocessor hall ive the
inistrator £ d reasonable a ss to the officesg lace
£ u ine nd recor of the roll rocessor and the
ini r m make rocur copies £ h r ds
ks o) r o h r rial without mployin he
ubpoena powers prgv1dgd by subsection 2. For purposes of both
routin n s 1 ination n investigations nd i
addition to reviewing for compliance with other provisions of
hi h by he minigtrator m review he e an
soundness of the payroll processor, including but not limited to
n examination of i and liabilities its inv men
£ mployer _fun (e} nsur h h roll ro r is
ilizin r nt _inv ment acti with r tho
funds.

2. enas. For th rposes f hi ection he
inistrator m inister oath ffir ions an upon th

administrator's own wmotion or gpg ggg uest of any party, may
subpoena witnesses, compel their attendance, adduce evidence and
reguire the production of any matter that is relevant to an
xamination inv igation inc in existence

cription n nditi 1 i £ n
ook n r other material an identi nd location
f personsg havin nowl levan r _any o rm er
reasonabl lculated to 1le to he iscover issible

evidence.

. n of reco If he roll rocessor's
or i i h r r
a h ini ' ion h i m h r
il ini r nvenient 1 i within
h o) llow th administrator r t inj ator's
repr ntativ i hem t lace where the records
re maintained. The administrator ma esign represen ives
includi compa e official £f th e in which the recor
re 1 d in them on the administrator's behalf.

4. Maintenance of records. A payroll processor shall
maintain r by £ it ayroll pr ssin ervice tivity in

conformity with generally accepted accounting principles and

racti nd in manner th will enabl administrator to

determine whether the payroll processor is complying with the

rovisions of is cha r. The recor need not be kept in the

place of business where the activity took place if the
administrator i iven free cess he records wherever
located All records relating t roll processing services
must be maintained for at least 6 years from the end of the
fiscal r in whic h ctivit k plac
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COMMITTEE AMENDMENT "/45 to H.P. 1369, L.D. 1843

5. Enfor ent If an indivi 1 withou lawful xcuse
fails to o a oena or i estimony whe ir ed to do
so b he inistrator or obstructs he roceedin b an

means, whether or not in the presence of the administrator, that
individual is guilty of contempt. The administrator, through the
Attorney General, may file a complaipt in the Superior Court of

the county in which an act on which the complaint is based was
performed or in which the individual resides__or transacts

business setting forth the facts constituting the contempt and
requesting an order returnable in not less than 2 days nor more
han 5 s dir in he indivi 1 how s for he
court why the individual should not be punished for contempt, If
the rt ermin that h individual_ has mmitted an
alle contempt h court hall nish he ffender for
contempt.

6 E nses. A h iscretion of the administrator, the
xpen of he inistr r _n aril incury in the
examination or investigation of any payroll processor engaged in
ndu vern b i h r charged at payroll
roc r. That rol rocesser m be s for the actual
xpens i rred b h ini o in in but n
limited to, travel expenses and the proportionate part of the
salaries and expenses of examiners engaged in the examination or
investigation. Notice of any assesgsment of those costs must be
iven h roll pr r h ini r soon as
feasible after the close of the examination or investigation and
he roll ro r must hav h i specifi b the
administrator to pay the assessment, which may not be less than
30 days.

7. Rules., The administrator may adopt reasonable rules
governing payroll processors in accordance with this chapter.

These rules are routine technical rules pursuant to Title 5,
cha r 37 ubch r 2-A.

1495-G. Contr d cooperation wi other enci

1, Other agencies' staff, The administrator may employ and

en rts rof ionals r nnel of r state

r federal requl r enci m n r o sist the

administrator in carrying out the regulatory functions of this

chapter. The administr r ma ntra agenc ff _to r

stat nd federal agenci to ist ho other sta nd
federal encies in carryin their regulatory functions.

2. Cooperative agreements, The administrator may enter

into cooperati reements with other state, federal »r foreign
agencies to facilitate h requlatory functions of the
administrator, includin but n limite o) he sharing between
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COMMITTEE AMENDMENT 'Ai to H.P. 1369, L.D. 1843

agencies of information ha i herwi nfidential
oordination of examinations and joint examinations.

- nfidentiali A i rmation furnishe ursuant to
his ion r t he administr r that has n designated
as confi i h ncy furnishin he information remains
he pr r £ the a furnishin he_ information and must be
kept fidenti the recipien f the information ex
authorized by the furnishing agency.

4. Provision of information by state agencies.
Notwith ndi n her rovision £ law s a
including but not Ilimited to the State Tax Assessor apnd the
Departmen £ Labor shal rovide ch information the

inistr r i ssary for inistrator's enforcement

of this chapter,

1495-H. n n ions

A payroll processor that fails to obtain a license under
section 1495-D or that violates any provision of this chapter or
any rule issued by the administrator, or through any unfair,
unconscionable or deceptive practice causes or has the potential

(o] f that em r, i

h r i u en in_an f_th llowin
violations or practices:
1 Violation of law, rule or ulation re in [o)
the supervision of the payroll processor;
2 Vio i f any written reemen red into

with the administrator; or

3 An anticompetitive T c ive practice or one

that is otherwise injurious to the public interest.

B. Except as provided in r h C rior to the issuance
of an rder to ase and is in accordance with this
s ection, the administr r shall provide noti o_the

roll processor. Thi i mus ntain statement of
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COMMITTEE AMENDMENT '/f' to H.P. 1369, L.D. 1843

the £ on which the order i e_is nd th ate
upon which th rder i ke . n ition of
ny inter ed part a hearing in conformi ith Title

chapt 75 mu e provi rior he effecti ate of
an r i ur n o thi section p:< as

rovided in paragraph C.

cC. When r in h opinion £ h inistrator a

violati r i T ir i i i r the

r ction of th 1i r when the violati or practic

ntin ion thereof i i i lven r

ntial disgsi ion of the r rnin f _the

1 r r h inistr r ma i n order

pursuant to this subsection which becomes effective upon

service of that order, without prior notice or hearing. If

an 1 i i e administrator

pursuant to paragraph A, the administrator shall afford an

opportunity for a hearing to rescind the order and action

ken promptl hereafter, upon i i n interested

party:

2. Bond forfeiture. After notice and hearing, forfeiture

£f th rtion of the r ir n r ion ly m make
aggrieved parties whole:

When the viplation consists of failure to maintain the surety
bond required by section 1495-E, each day in which coverage is

not provided constitutes a separate violation:

4 Pri ivil acti A civi ion n rieved
employer in which that employer has the right to recover actual
damages from the payroll processor in an amount determined by the

r o) i e with reasonable
rney's f :

R lato rsigh ncr ed r 1 ry_oversight b
the administrator, including reguiring reports or other
information b mi h im nd in ch forms as

h inistr r nsiders ropri for h roper

supervision and regulation of the payroll processor: and

6 Action on license. Revocation, su nsion or nonrenewal
of the payroll processor's license.

1495-1 Insolven and liquidation

Page 8-LR2668(2)
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COMMITTEE AMENDMENT "/“1" to H.P. 1369, L.D. 1843

1. Voluntary liquidation. A _ pavroll processor  who

voluntarily ceases to do business in the State is subject to the

ollowin rovisions

A, Prior to voluntarily ceasing business as a payroll
processor, a payroll processor shall;:

1 Notif h admini ator of the T ed

termination at least 30 days prior to its effective
date:

2 ify all empl r in_writin f_ the roposed

termination at least 30 days prior to its effective

date;

(D) Provide all e ith ailed final
ntin 11 :

4) Remit all mon held b he roll processor to

each respective employer or the appropriate taxing
authority: and

R m it licen the administrator for
cancellation.

B. When terminating a business, a payroll processor whose

ntr ith mpl r does n ize the proce r
i h n r ran r
h n T with fir ring the

written permisgion of the emplgyer.

2 Invol ry liquidati A roll c r who is no
longer eligible to do businegs in this State is subject to the
following provisions,

A, If, upon examination of a payroll processor, the

administrator is of the opinion that the payroll processor

is insolvent or can no lopnger obhtain a surety bond or when
the license of a payroll processor has expired or terminated
for a T n inigtr r m a int a r iver who
shall proceed to close the payroll processor. The person
appointed by the administrator as a receiver may be the
administrator, a deputy or such other person as the
administrator ma ho nd a certifi f _the order

making such appointment is evidence of the appointment. A

receiver has th wer and uthori rovided in this

chapter and such other wer n ri a may_be
Xpr in th rder of he dministrator. If the

administrator or a deputy is appointed receiver, no
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COMMITTEE AMENDMENT 'Wf " to H.P, 1369, L.D. 1843

itional compensation need b id ny reasonable and
necessar xpen as a receiver must be paid by the
rocessor. I another rson i inte hen the

co n ion of the receiver mu be id from the sets of
h roce T

B Upon kin i e pr rt nd busine of a
roll proc r under thi ection, the receiver:
(1) May coll mon ue t h inistr r_ an
rform il n r rv he roll
x or' in 1 ed
liquidate the payroll processor's affairs;

2 hall colle all debts due arnd claims belonging to
he ro ro r and ma el r mpound all da

or doubtful debts:

M ell for h or r nsideration or as
rovi law 11 o n £ h real and
rsonal propert f th roll pr sSQr:;
4 Ma k in _th £ he inistrator a
mortgage on _the real property from a bona fide
o 1 r r he rchase
dbrice; a
5) M rrow mon nd i id of indebtedness
therefor. To secure the repayment of this money, the
receiver may mortgage., pledge, transfer in trust or
hypothecate any of the property of the payroll
roc r, W her r nal mix superior
n har for nse £f ligqui ion.
C. Th £ he roll r or in liquidation
lusiv £ ny b r s, mu ai r in_the
following order:
1 irs h n £ h an xpenses of
ligui ion;
2 S n nt of ayroll a nd nempl ent
insura mi funds held a 1l processor:
Thir nt of all b laims and obligations

owed by the payroll processor:

4) Fourth h ayment of claims otherwis roper that
were n fil within th rescrib ime; an
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COMMITTEE AMENDMENT "/r" to H.P. 1369, L.D. 1843

5 Fifth h aymen £ oblji ion expressl
subordinated to claims entitled to the priority
tablished b r a 1 3

3. Judicial review. A payroll processor closed by action
of the administrator pursuant to this chapter may bring an action

cha in he inistrator’ me f iver _in
uperio urt of Kenn nt r of the coun in which the

processor transacts business within 10 days after the
administrator appoints a receiver. The court shall uphold the
admipistrator's finding that a payroll processor is imsolvent or
that its condition is such as to_ render its further proceedings
hazar h 13 r hose havi funds _in it od,
and shall uphold the appointment of a receiver unless the court
finds that the adminjistrator's action was arbitrary and
capricious,

Sec. 7. 36 MRSA §112, sub-§4, as repealed and replaced by PL
1999, c. 127, Pt. A, §49, is amended to read:

4. Examination of records and premises. Whenever necessary
to the administration of this Title, the assessor may make, or
cause to be made by an employee, an examination or investigation
of the place of business, books and other documents and any other
relevant personal property of any person who the assessor has
reason to believe is liable for any tax imposed by this Title.
The - asses80¥- May -also--examine ~the -books—and- -records-of -a-payreld
Proeessorr-as-defined-in- Title-10,--section -1495, -and-elient-books
and-reeords-in-the-possession-of-a-payrotl-processor

At the conclusion of an audit, the assessor or an agent shall
conduct an audit conference with the taxpayer and shall give the
taxpayer a written summary of the audit findings, including the
legal basis for the audit findings and adjustments, along with
copies of relevant bureau audit workpapers.

Sec. 8. 36 MRSA §182, sub-§2, as enacted by PL 2001, c. 583,
§8, is repealed.

Sec. 9. 36 MRSA §191, sub-§2, YAA and BB, as enacted by PL
2003, c. 390, §4, are amended to read:

AA. The disclosure by employees of the bureau to designated
representatives of the Finance Authority of Maine of
information required to ensure that recipients of certain
benefits under Title 20-A, chapter 417-E are eligible to
receive such benefits; and

BB. The disclosure to an authorized representative of the
Department of Human Services, Office of Head Start and Child

Page 11-LR2668(2)
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COMMITTEE AMENDMENT T/4ﬁ to H.P. 1369, L.D. 1843

Care of taxpayer information directly relating to the
certification of investments eligible for or the eligibility
of a taxpayer for the quality child care investment credit
provided by section 5219-Q-; and

Sec. 10. 36 MRSA §191, sub-§2, §CC is enacted to read:

CC. Th isclosure to an authoriz repr n i of the
Department of Professional and Financial Regulation of
information necessary for the administration £f Title 10
chapter 222, it

Sec. 11. Appropriations and allocations. The following
appropriations and allocations are made.

PROFESSIONAL AND FINANCIAIL. REGULATION,
DEPARTMENT OF

Office of Consumer Credit Regulation

Initiative: Allocates funds for a Senior Consumer Credit
Examiner position, a Clerk IV position and All Other
administrative costs to administer the licemnsing program for
payroll processors.

Other Special Revenue Funds 2003-04 2004-05
Positions ~ Legislative Count (0.000) (2.000)
Personal Services $0 $109,813
All Other $0 $9,500
Other Special Revenue Funds Total $0 $119,313

Sec. 12. Effective date. This Act takes effect January 31,
2005.°

SUMMARY
This amendment replaces the bill. The amendment:

1. Designates the Office of Consumer Credit Regulation
within the Department of Professional and Financial Regulation as
the administrator for the 1licensing program for payroll
processors other than those payroll processors that are wholly
owned subsidiaries of financial institutions; for payroll
processors that are wholly owned subsidiaries of financial
institutions, the amendment designates the Superintendent of
Financial Institutions within the Department of Professional and
Financial Regulation as the administrator for the 1licensing
program;

Page 12-LR2668(2)
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COMMITTEE AMENDMENT "/4% to H.P. 1369, L.D. 1843

2. Requires that payroll- processors be licensed and
establishes a 3-tiered fee for licensure, based on the number of
client employers a payroll processor serves, as follows: $250
for processors serving fewer than 25 client employers; $500 for
processors serving 25 to 500 client employers; and $750 for
processors serving more than 500 client employers:;

3. Restores the current statutory requirement that payroll
processors provide proof of fidelity insurance;

4. Sets the amount for required surety bonds at between
$100,000 and $500,000, depending on the amount of employers'
taxes and unemployment insurance premiums handled, and authorizes
the administrator to modify the surety bonding requirement if the
bonds are not available;

5. Triples existing statutory fines for failure to register
per violation, from a range of $500 to $2,500 to a range of
$1,500 to $7,500 for failure to obtain a license per violation;

6. Requires disclosures by payroll processors to client
employers, including quarterly accountings of funds disbursed,
notice of methods by which the employers may verify that taxes
have been paid and limitations of surety bonds;

7. Prohibits payroll processors from being designated as
sole recipients of delinquency notices for tax payments;

8. Requires notification when bond coverage lapses, as in
the bill, and establishes each day of lapsed coverage as a civil
violation subject to a penalty of $1,500 to $7,500;

9. Establishes regulatory powers of the administrator of
the licensing program, including regular and special
examinations, subpoena power, inspection and maintenance of
records, assessment of expenses and rule-making authority. The
amendment also allows the administrator to use an internal or
external audit of a payroll processor to supplement or substitute
for the administrator's own regular examination:

10. Enables the administrator to contract with other
agencies, including for the purpose of sharing confidential
information in furtherance of the 1licensing program and
enforcement;

11. Establishes enforcement actions available to the
administrator, including cease and desist actions, bond
forfeiture, c¢ivil actions, increased regulatory oversight and

Page 13-LR2668(2)
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COMMITTEE AMENDMENT ‘%ék' to H.P. 1369, L.D. 1843

license suspensions and revocations, as well as a private right
of action;

12. Establishes procedures for the administrator to appoint
a receiver in cases of insolvency or potential liquidation of a

payroll processor:

13. Makes technical corrections to existing statutes to
reflect the changes made by the amendment; and

14, Adds an appropriations and allocations section.

FISCAL NOTE REQUIRED
(See attached)
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LR 2668(02)
Fiscal Note for Bill as Amended by Committee Amendment " "
Committee: Business, Research and Economic Development
Fiscal Note Required: Yes

Fiscal Note
Projections Projections
2003-04 2004-05 2005-06 2006-07
Appropriations/Allocations
Other Special Revenue Funds $0 $119,313 $130,290 $135,241
Revenue
Other Special Revenue Funds $0 $120,000 $124,560 $129,293

Correctional and Judicial Impact Statements
Increases the number of civil suits

Fiscal Detail and Notes
The fiscal notes assumes two additional positions in the Office of Consumer Credit Regulation will be necessary to
administer this program: a Clerk IV position to process license applications and renewals, compile and type exam
reports and handle correspondence and communications; and a Senior Consumer Credit Examiner position for
examinations and investigations. It is estimated that $80,000 will be collected annually in application and renewal fees
from the approximately 160 entities and $40,000 will be collected in examination fees . Any savings to Maine
Revenue Services are assumed to be minor.
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