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L.D. 1417

DATE:j’ 7« 03 (Filing No. H—Q?Xo,)\)

MARINE RESOURCES

Reproduced and distributed under the direction of the Clerk of
the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
121ST LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT "/?" to H.P. 1040, L.D. 1417, Bill, "An
Act To Make Changes to the Laws Governing Aquaculture Leasing"

Amend the bill by striking out everything after the enacting
clause and before the summary and inserting in its place the
following:

*Sec. 1. 5 MRSA §12004-1, sub-§57-C, as reallocated by RR 1995,

c. 2, §9, is amended to read:

57-C. Maine Not 12 MRSA
Marine Salmen Authorized §6080
Resources Aquaculture

Advisory
Council

Sec. 2. 12 MRSA §6072, sub-§1, as amended by PL 1983, c. 301,

§1, is further amended to read:

1. Authority. The commissioner may lease areas in, on and
under the coastal waters, including the public lands beneath
those waters and portions of the intertidal zone, for scientific
research or for aquaculture of marine organisms. The commissioner
may grant a lease to any person. Except as provided in this Part,
the commissioner's power to lease lands under this section shall

be is exclusive. For the purposes of this section, the deputy
commissioner may serxrve in the place of the commissioner. For the
ur £f this section the commissioner or the deput
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COMMITTEE AMENDMENT "/%" to H.P. 1040, L.D. 1417

commissioner serving in the place of the commissioner may
authorize in writing gqualified professional department staff to
sign lease documents.

Sec. 3. 12 MRSA §6072, sub-§6, §D, as enacted by PL 1999, c.
591, §2, is repealed.

Sec. 4. 12 MRSA §6072, sub-§7-A, as amended by PL 1999, c.
267, §2, is further amended to read:

7-A. Decision. The commissioner may grant the lease if the
proposed project meets the following conditions as defined by
regulatien rule:

A. Will not unreasonably interfere with the ingress and
egress of riparian owners;

B. Will not unreasonably interfere with navigation;

C. Will not unreasonably interfere with fishing or other
uses of the area taking into consideration the number and
density of aquaculture leases in an area. For the purposes
of this paragraph, "fishing" includes public access to a
redeemable shellfish resource, as defined by the department,
for the purpose of harvesting, provided that the resource is
commercially significant and subject to a pollution
abatement plan that predates the 1lease application, that
includes verifiable activities in the process of
implementation and that is reasonably expected to result in
the opening of the area to the taking of shellfish within 3
years:

D. Will not wunreasonably interfere with significant
wildlife habitat and marine habitat or with the ability of
the lease site and surrounding marine and upland areas to
support existing ecologically significant flora and fauna;

E. The applicant has demonstrated that there is an
available source of organisms to be cultured for the lease
site; and

F. The lease does not unreasonably interfere with public
use or enjoyment within 1,000 feet of municipally owned,
state-ewned gtate-owned or federally owned beaches and parks
or municipally owned, state-owned state-owned or federally
owned docking facilitiesw:

. Will not r 1t _in unreasonable impact from noise or
ligh the bou ri f the le ite; an
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COMMITTEE AMENDMENT "ﬁ" to H.P. 1040, L.D. 1417

H. Upon the implementation of rules, the lease must be in
compliance with visual impact criteria adopted by the
commissioner relating to color, height, shape and mass.

The commissioner shall adopt rules to guantify permissible impact

nder raph G an establish visual impact criteri nder
ragraph H, which are major tantive rules as fin in

Title 5, chapter 375, subchapter 2-A.

Sec. 5. 12 MRSA §6072, sub-§7-B, as enacted by PL 1987, c.
453, §1, is amended to read:

7-B. Conditions. The commissioner may establish conditions
that govern the use of the leased area and limitations on the
aquaculture activities. These conditions shall must encourage
the greatest multiple, compatible uses of the leased area, but
shall must also address the ability of the lease site and
surrounding area to support ecologically significant flora and
fauna and preserve the exclusive rights of the 1lessee to the
extent necessary to carry out the lease purpose. The
commissioner-may- grant- the-Jeasce--on -a -conditional -basis-until-the
lessee-has--asguired--all--the - necessary--federal -state--and-1eeal
permits~-A--lease- may--notk -be - appreoved- uvnless-the--commi-ssioner-has
received--certification--fyrom--the - Department --of--Eavironmental
Proteetion--that--the--prejeet--will--noet--vielate--the--standards
aseribed--to-~the--receiving - waters --classification, ~-Title--38;,
seetion-4656-B~

Sec. 6. 12 MRSA §6072, sub-§10, as amended by PL 1987, c. 453,

§1, is repealed and the following enacted in its place:

10. Notification of granted leases. After the granting of
a lease:

A 1 shall recor h e in the reqgistr £

deeds of each county in which the leased area is located:

B. Th rtmen notif 11 ripari owners

inter municipali i which h 1 is

loc h 1 ran Th noti must

include a description of the area and how _a copy of the

lea ay be ined;

c. The lessee shall mark the leased area in a manner
prescribed by the commissioner; and

D. The lessee shall annuall submi o0 the department

seedin and rvestin report for th as r nd a
seedin n harvestin lan for the comin r Upon
wri n re he rtmen hall provide a co of the
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COMMITTEE AMENDMENT "Mi}" to H.P. 1040, L.D. 1417

report to the municipality or municipalities in which or
adjacent to which the lease is located. The seeding and
harvesting reports submitted by a lessee _under this
aragraph re considered confidential business record

information for the purposes of section 6Q77.
Sec. 7. 12 MRSA §6072, sub-§11, as amended by PL 1987, c. 453,

§1, is further amended to read:

11. Monitoring amd revocation of leases. The lease
department shall be-moanitored--by-the-department monitor a leage
under this section on an annual basis. If substantially--ne

researeh-or--aguaculture -has- beén-ecndueted-within- the -preeeding
yvear,--o¥r--if--it aguaculture has been conducted in a manner

substantially injurious to marine organisms, if no substantial
ultur rr rch h een n ted over th r f _the
lease or if any ether condition of the lease has been violated,

the commissioner shail may initiate revocation proceedings and
may revoke the lease. A lease revocation shall--be is an
adjudicatory proceeding under the-Maine--Administrative-Preecedure
Aet, Title 5, chapter 375, subchapter IV 4. A- The department
shall hold a hearing with public notice shalil-be-held prior to
revoking any lease.

Sec. 8. 12 MRSA §6072, sub-§12, as amended by PL 1997, c. 609,

§2, is repealed and the following enacted in its place:

12 Renewal Th mmissioner shall renew a lease if:

A. Th isgi i rior to th

i i 1 n i i r r W h

in i ion on n £ ture

i w le rm;
B. h mpli with th reemen urin
rm he 1 :
C. Th mmissioner rmin h renewal of the lease is
in i r £ th :
D he renew will not ¢ he 1 m nant
of an i i rin re f more than 2
acres:
E. The lease is ing held for speculative pur S.

When ultur has not been r inel r ntiall
ng e n 1 hat 3 proposed for renewal, the
ission m r w_the 1 lon s _the pr d renewal
will continue to et riteria for appr 1 in su i 7-A.
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COMMITTEE AMENDMENT "ﬁ" to H.P. 1040, L.D. 1417

A lease renewal is an adjudicatory proceeding under Title 5,

chapter 375, subchapter 4. Public notice must be given as

required under subsection 6 and a hearing must be held if it is
requested in writing by 5 persons.

Sec. 9. 12 MRSA §6072-A, sub-§1, as enacted by PL 1997, c.
231, §6, is amended to read:

1. Authority. The commissioner may issue a limited-purpose
lease for areas in, on and under the coastal waters, including
the public lands beneath those waters and portions of the
intertidal =zone, for commercial aguaculture research and

development or for scientific research. Th mmissioner or the
deputy commissioner acting on the commissioner's behalf may
authorize in writing gualified professional department staff to
issue a final decision and sign a lease document on_ an
application for a limited-purpose lease., A decision issued by
department staff pursuant to this subsection is a final agency
action with respect to that lease application.

Sec. 10. 12 MRSA §6072-A, sub-§5, as amended by PL 2001, c.
122, §1, is further amended to read:

5. Notice of application. The-applicant Upon determining
i ion i mpl h mmigsgsioner shall provide

notice of a limited-purpose lease application to owners of
riparian land within 1,000 feet of the proposed location of the
lease and to the municipal officers of the municipality in which
the 1limited-purpose lease activity would take place. The
applicant shall provide the names and addresses of known riparian
landowners within 1 £ f th 1 ion of th
lease. The names and addresses must be taken from the current
property tax roster on file at the local municipal office or with
the Department of Administrative and Financial Services, Bureau
£f R n rvices for an unorganized territory. The

commissioner shall publish a summary of the application in a
newspaper of general circulation in the area proposed for a
limited-purpose lease. A person may provide, within 30 days of
receipt of notice or within 30 days of publication of a
limited-purpose lease summary, to the commissioner comments on
the proposed limited-purpose lease.

Sec. 11. 12 MRSA §6072-A, sub-§7, as amended by PL 2001, c.
122, §1, is further amended to read:

7. ©Notice of public hearing. The applieant commissioner
shall provide notice of a public hearing to owners of riparian

land within 1,000 feet of the proposed location of the lease and
to the municipal officers of the municipality in which the
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COMMITTEE AMENDMENT 'ﬁ" to H.P. 1040, L.D. 1417

limited-purpose lease activity would take place. The
commissioner shall publish notice of a public hearing in a
newspaper of general circulation in the area proposed for a
limited-purpose lease at least 30 days before the hearing.

Sec. 12. 12 MRSA §6072-A, sub-§17, as enacted by PL 1997, c.
231, §6, is repealed.

Sec. 13. 12 MRSA §6072-A, sub-§17-A is enacted to read:

17-A Notifi i of ted leases. fter th rantin
of a limited-purpose lease:

A, Th rtment shall notif al riparian wners
intervenor and h munici i in which he 1 e is
1 h h Th noti mu
incl escription of th r nd how a co of th
lease may be obtained:

B. The lessee shall mark the leased area in a manner
prescribed by the commissioner; and

c. h e shall ann 1 ubmi he commissioner

repor T h ast re £ h i ifi

wri n_r issioner shall provid of
he lic recor in r r o0 the municipali or
P P . N . which t .

Sec. 14. 12 MRSA §6072-A, sub-§21, as enacted by PL 1997, c.
231, §6, is repealed.

Sec. 15. 12 MRSA §6072-A, sub-§22 is enacted to read:

22 nitorin I ion of 1 . The rtment
shall monitor a lease under this section on an annual basis, If
ultur n ndu in a manner ubstantiall
injurious to marine organisms, if no substantial aguaculture or
ear h been conducted er th r f the 1 r if
ny condition of the le h b violat commissioner
m initiate rev i ro in nd revoke the 1le The
a rtmen hall hold a hearing with blic notic rior to
revokin n se. A 1 rev ion i judicator
r edi nder Titl h r 375, subchapter 4
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COMMITTEE AMENDMENT "/?L to H.P. 1040, L.D. 1417

Sec. 16. 12 MRSA §6072-C, sub-§2, as enacted by PL 1999, c.
567, §2, is amended to read: :

2. Licensed activities; criteria. The holder of a
limited-purpose aquaculture license may utilize approved
aquaculture gear in a site in the coastal waters of the State
below the mean low-water mark to engage in certain aquaculture
activities that meet the criteria established in this subsection
and in rules adopted by the commissioner. The 1license also
authorizes unlicensed individuals to assist the license holder in
the 1licensed activities with the written permission of the
license holder. The commissioner, or gqualified professional
department staff designated in writing by the commissioner, may
issue a limited-purpose aquaculture 1license for certain
aquaculture activities if the following criteria are met:

A. The proposed activity generates no discharge into coastal
waters;

B. The applicant proposes to utilize aquaculture gear and
markings approved by the commissioner in rules adopted
pursuant to subsection 8;

C. The gear, excluding mooring equipment, does not cover
more than 400 square feet of area and the gear does not
present an unreasonable impediment to safe navigation;

D. The proposed activity does not unreasonably interfere
with the ingress and egress of riparian owners:

E. The proposed activity does not unreasonably interfere
with fishing or other uses of the area, taking into
consideration the number and density of aquaculture leases
and licensed aguaculture activities in that area; and

F. The applicant holds no more than 3 other limited-purpose
aquaculture licenses issued under this section.

Sec. 17. 12 MRSA §6077, sub-§4, A, as enacted by PL 1991, c.
381, §6, is amended to read:

A. Information submitted to the department under this
section may be designated by the submittor as being only for
the confidential use of the department, its agents and
employees, other agencies of State Govermment, as authorized
by the Governor, employees of the United States
Environmental Protection Agency, the United States Army
Corps of Engineers, the United States Fish and Wildlife
Service, the National Marine Fisheries Services, the United
S s__Department of Agriculture, the Attorney General and
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COMMITTEE AMENDMENT "/9; to H.P. 1040, L.D. 1417

employees of the municipality in which the aquaculture
facility is located. The designation must be clearly
indicated on each page or other portion of information. The
commissioner shall establish procedures to ensure that
information so designated is segregated from public records
of the department. The department's public records must
include the indication that information so designated has
been submitted to the department, giving the name of the
submittor and the general nature of the information. Upon a
request for information, the scope of which includes
information so designated, the commissioner shall notify the
submittor. Within 15 days after receipt of the notice, the
submittor shall demonstrate to the satisfaction of the
department that the designated information should not be
disclosed because the information is a trade secret or
production, commercial or financial information, the
disclosure of which would impair the competitive position of
the submittor and would make available information not
otherwise publicly available. Unless such a demonstration
is made, the information must be disclosed and becomes a
public record. The department may grant or deny disclosure
for the whole or any part of the designated information
requested and within 15 days shall give written notice of
the decision to the submittor and the person requesting the
designated information. A person aggrieved by a decision of
the department may appeal to the Superior Court. All
information provided by the department to the municipality
under this paragraph is confidential and not a public record
under Title 1, chapter 13. If a request for the information
is submitted to the municipality, the municipality shall
submit that request to the commissioner to be processed by
the department as provided in this paragraph.

Sec. 18. 12 MRSA §6078, as amended by PL 1999, c. 156, §4, is

repealed.

Sec. 19. 12 MRSA §6078-A is enacted to read:
§6078-A. Agquaculture Monitoring, Research and Development Fund

1 e lished. The A culture Monitorin Research
nd Development Fun referr in thi ion "the nd,"
is established. All income received by the commissioner under
hi ecti b eposit with the Tr rer of Stat
tracked rdin i r and credi t he fund. A
balance remaining in the fund at the end of a fiscal year does
n 1 m rried forward to the next fi 1 r.
Any inter n n s of the fund is credited to the

. A e ds related to harvests submi b uacultur

Page 8-LR1908(2)
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COMMITTEE AMENDMENT "/2' to H.P. 1040, L.D. 1417

lease holders are considered confidential business record
information r th ur £ cti 71

2. Fees. The following fees must be assessed and credited
to the fund.

A. A person producing finfish in an aquacultural facility
subject to section 6072 shall pay to the commissioner a fee
of 1 er n whol ish r . The rson shall

pay_the fee within 30 days of harvest. Timely payment of
the fee is a condition of a lease granted under section 6072
for the production of finfish in net-pen aquacultural
facilities. The commissioner may assess a late payment

ch n_an rdu n mpu th nnual interest
ra blish h e Tax A r r Titl
section 1 The mmissi i by rul an

procedural requirements for collection of the fee, including

wi lim ion monthl rting of harv and
by in A rson n h e commi

a civi i i r whi fi 1 m

b ] ed.

The _commissioner may develop by rule an alternative
production fee schedule based on the amount of feed that is
used at finfish facilities. Any alternative production fee

i X n n iv d fficient
reven r h r i £ in this r aph in
rder h r f subs ion 3.

B. In accordance with the authority of the commissioner to
1 e n n ion 7 ecti and
section 6072-A, subsection 14 and application fees pursuant
to section 6072, subsection 4, the commissioner shall adopt
rules to implement a fee structure for lease rents and
i i £ i itio he mini 1
ren n 1i ion f t re_ _in ffec n th
££ i £ thi raph aAn n r sed
in ition e re in eff n ive
£ thi r h must redi the fun A

C. The commissioner may develop by rule a fee schedule for

the pr i f shellfish rea n_an uacu re lease.
A rson wh n £ nder thi ragraph commi

ivil violation for which fine ex 1 ma
be ju .

Page 9-LR1908(2)
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COMMITTEE AMENDMENT "ﬁ" to H.P., 1040, L.D. 1417

A fee received pursuant to this section must be accounted for
epar ly within th fun ordin o whether i is from a

finfish or shellfish source so that at any point the commissioner
or the Marine Resources Advisory Council may determine the total

fund balance and proportional expenditures attributable to each
revenu urce

3. nditures: w s Th mmissioner m make
expenditureg from the fund to develop effective and
cost-efficient water gquality licensing and monitoring criteria,
nalyz n eval monitorin a n roces lease
applications. The commissioner shall expend the fund amounts in
r rti t h n reven from finfish source n

shellfish sources. In developing a program of expenditures, the
commissioner shall consult with the Aquaculture Advisory Council

established under Title 5, section 12004-1I, subsection 57-C. The
mmission ma ntr r rvic rivatel or _under
memoran of reement with r s agencies.

4. Additi 1 revenues. The commissioner may expend annual

r n a are in X s £ e operatin xpense f a
r n ion 3 addr matter h the
ission rmin re of an emergen nature t h ate's

1 i h issioner
determines are of long-term interest to the State's aquaculture
in r r r n 1 h rsons who paid
fe nder ion 2. A r te m e in the roportion

h l r the recipient's fees for that

riod ar h al of all f levi for tha ri The
commissioner shall consult with the Aquaculture Advisory Council
established under Title 5, section 12004-I, subsection 57-C when
determining expenditures under this subsection.

5. Reports. On or before February 1st of each year, the
commissionex shall report to the joint standing committee of the
Legislature having jurisdiction over marine resources matters on

n work ished an lann The join ndin

mmi intr n r islation i termin
e r i rovision £ i ion.

6. Rules. The commissioner may adopt rules pursuant to
this section only after consultation with the aguaculture
in r clearl lish th recommende framework for
1 ren lication £ nd prod ion s _as well the
rel rsonnel or contr ing cos fund b he r nde
£ incre . Rul d d pursuant t his subsection are
major bstantive rul defin in Titl ch er 375

subch r 2-A

Page 10-LR1308(2)
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COMMITTEE AMENDMENT "/?2 to H.P. 1040, L.D. 1417

Sec. 20. 12 MRSA §6080, as amended by PL 1999, c. 156, §5, is

further amended to read:
§6080. Aquaculture Advisory Council

1. Appointment; composition. The Maine-Saimea Aquaculture
Advisory Council, referred to in this section as the “council”
and established by Title 5, section 12004-I, subsection 57-C,
consists 0f-4-5 members. The commissioner or the commissioner's
designee is a nonvoting, ex officio member of the council. The
commissioner shall appoint 3 4 members from the State's saimen
aquaculture industry. No more than 2 of the appointed members
may represent similar segments of the State's salmern aquaculture
industry.

2. Term. Council members serve for 3 years and continue
serving until a successor is duly appointed and qualified. 1In
the case of a vacancy, the commissioner shall promptly fill the
vacancy.

3. Purpose. The council shall make recommendations to the
commissioner concerning expenditures from the Salmer Aquaculture
Monitoring, Research and Development Fund for the purposes
described under section 6078,--subseetiers--4--and--7 6078-3,

subsections 3 and 4.

4. Chair and officers. The council annually shall choose
one of its members to serve as chair for a one-year term. The
council may select other officers and designate their duties.

5. Meetings. The council shall meet at least once each
year. It may also meet at other times at the call of the chair
or the chair's designee or the commissioner or the commissioner’'s

designee, The council m n meeting by mean
conference ¢all linking 2 or more members of the council.

Sec. 21. Transfers from existing accounts. The Department of
Marine Resources may transfer the existing balance and
encumbrances from the Salmon Aquaculture Monitoring, Research and
Development Fund at any time prior to its 1lapsing to the
Aquaculture Monitoring, Research and Development Fund in order to
fund any of the activities outlined in the Maine Revised
Statutes, Title 12, section 6080.

Sec. 22. Transition clause. The operation, purpose, duties and
obligations of the Maine Salmon Aquaculture Advisory Council are
transferred to the Aquaculture Advisory Council. Members serving
on the Maine Salmon Aquaculture Advisory Council on the effective
date of this Act may continue to serve out their terms as members
of the Aquaculture Advisory Council.'

Page 11-LR1908(2)
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COMMITTEE AMENDMENT v%%'to H.p. 1040, L.D. 1417

SUMMARY

This amendment strikes the bill and makes changes to several
sections of the marine resources laws that regulate the leasing
and monitoring of public waters for marine aquaculture. These
changes affect the issuance of standard and limited-purpose
aquaculture leases. The changes are as follows.

1. It proposes to allow qualified professional staff to
sign lease documents following the approval of a standard lease
by the Commissioner of Marine Resources, and to allow the
commissioner or deputy commissioner to delegate the approval of
limited-purpose leases to gqualified professional staff.

2. It repeals a requirement that the applicant for a
standard aquaculture lease publish notice of public hearing for
the lease in the newspaper.

3. It deletes language regarding Department of
Environmental Protection certification of water quality.

4, It changes language on the notification of granted
leases to remove a requirement of public notice in a local paper
and adds a requirement that the Department of Marine Resources
notify riparian landowners, intervenors and the municipality that
a lease has been granted.

5. It amends language on the revocation of standard
aquaculture leases to allow the Commissioner of Marine Resources
discretion in when to initiate revocation proceedings.

6. It repeals current language on the renewal of standard
leases in order to enact new language on the renewal of standard
leases that requires earlier notice of intent to renew and adds a
requirement that leases not routinely used must be determined to
still meet all of the approval criteria in the Maine Revised
Statutes, Title 12, section 6072, subsection 7-A.

7. 1t clarifies that the existing exclusive jurisdiction of
the Commissioner of Marine Resources to regulate agquaculture
activities on state submerged lands below the mean low-water mark
includes all types of equipment to be located within a
limited-purpose aquaculture lease. Language is also proposed to
allow qualified professional staff to sign decision documents and
leases.

8. It changes language to require the Department of Marine
Resources to notify riparian landowners when a complete

Page 12-LR1908(2)
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COMMITTEE AMENDMENT?'¢%1 to H.P. 1040, L.D. 1417

limited-purpose aquaculture lease application is being reviewed
by the department. The applicant is required to submit the names
and addresses of the riparian landowners.

9. It changes language to require the Department of Marine
Resources and not the applicant to publish notice of a public
hearing for a limited-purpose aguaculture lease application.

10. It deletes a provision on municipal approval and adds
new language concerning municipal participation in the
limited-purpose agquaculture lease process.

11. It changes language on notification on the issuance of
limited-purpose aquaculture leases. The requirement to record the
lease in the registry of deeds and publish notice in the paper is
removed, and a requirement that the Department of Marine
Resources notify riparian landowners, intervenors and the
municipality is added.

12. It repeals the existing 1language on monitoring
limited-purpose aquaculture leases in order to enact new language
on monitoring limited-purpose aquaculture to allow the
Commissioner of Marine Resources discretion in when to initiate
revocation proceedings.

13. It adds the United States Department of Agriculture to
the list of federal agencies permitted to use confidential data
submitted by lease holders at the direction of the Commissioner
of Marine Resources.

14. It authorizes a dedicated fund that will receive fees
from both finfish and shellfish growers in order to fund
monitoring, research and development of marine aquaculture. These
fees will be determined by rulemaking by the Department of Marine
Resources and are derived from the weight of harvested £fish,
application fees and lease rents.

15. It renames the Maine Salmon Aquaculture Advisory
Council the Aquaculture Advisory Council and alters its
membership to include members from both shellfish and finfish
aquaculture.

16. It adds wunreasonable noise and visual impacts to
conditions the Commissioner of Marine Resources must consider

when granting an aquaculture lease and makes any rules adopted to
guantify these impacts major substantive rules.

FISCAL NOTE REQUIRED
(See attached)
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LD 1417
An Act to Make Changes to the Laws Governing Aquaculture Leasing

LR 1908(02)
Fiscal Note for Bill as Amended by Committee Amendment " "
Committee: Marine Resources
Fiscal Note Required: Yes

Fiscal Note
Undetermined current biennium revenue increase - Other Special Revenue Funds

Fiscal Detail and Notes
This bill authorizes the Commissioner of Marine Resources to establish certain fees; the revenues from which will be
deposited into the Aquaculture Monitoring, Research and Development Fund. The amounts will depend on the fee
schedule established by the Commissioner and can not be determined at this time.
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