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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 5§ MRSA §1746, as amended by PL 1989, c. 483, Pt. A,
§19, is repealed and the following enacted in its place:

174 R in in public construction contracts

1. Defirpitions. As used in this section, wunless the
context otherwise indicates, the following terms have the
following meanings.

A. 'Designer" means the architect or engineer designated by
the contract documents to design the work or to provide
contract administration for the owner.

B. "Punch list"” means an inventory of work that remains
deficient or incomplete after substantial completion.
"Punch 1list" includes reasonable estimates of cost for
correction or completion of the work contained om the list.
Deficiencies discovered after acceptance of the work are not

punch list items but may be covered by warranty or contract
obligations.

C. "Substantial completion" is the stage in the progress of
the work when the work or designated portion of the work is
sufficiently complete in accordance with the contract
documents so the owner can occupy or utilize the work for
its intended use.

2. Retainage. In a contract awarded for a public
improvement, the public owner may retain 5% of the money due the
contractor until substantial completion of the work, At
substantia completion, the owner and the contractor shall
inspect the work and prepare a punch 1list. The owner may
thereafter withhold for defective or incomplete work only those
funds that are sufficient to account for 1 1/2 times the value of
punch 1ist work. As punch list work is completed, the retainage
held b h wner mu corr ndingly r . _Funds may not
be retained in anticipation of warranty claims but may be
retained as directed by contractor's surety or as necessary to
account for liguidated damages or other contract defaults as
determined by the designer.

3. Designer's role. Issue ween the contractor and the
public owner concerning substantial or final completion or
concerning the scope or cost of punch list work and any other
guestions necessary to determine when retained funds are due to
be released must be promptly resolv he igner, wh
decisions are not binding by virtue of this section for any other

ur .
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4, Contractor's__remedy. Withholding of retainage by a

public owner in violation of subsection 2 is a wrongful
withholding of retainage that subjects the owner to the interest,
penalty and attorney's fee provisions of Title 10, chapter 201-3,

5. Secured releases. Undexr a_contract made for public
improvement, the contractor may withdraw retained funds upon
depositing with the Treasurer of State or the owner negotiable

1i curiti r certificates of deposit greater in value
than the amount withdrawn,

6. Authority of treasurer or public owner. The Treasurer

of State or public owner shall pay over to the contractor all net
income from the escrowed securities as it is received. The
Treasurer of State or public owner ma ontra with a suitable

financial institution for custodial care and servicing of any
securities_deposited pursuant to this section.

1. Deductions. An amount deducted by the public owner
pursuant to the terms of the contract from the retained payments
due the contractor must be deducted first from that portion of
the retained payments for which no security has been substituted
and then from the proceeds of any deposited security. In the
latter case, the contractor is entitled to receive interest,
coupons or income only from those securities that remain after

such amount has been deducted.

Assi n An assignmen fr in nts made b
he tr r m honor h r holdin he
securities as part of the procedure to accomplish _ the
substitution of securities under this section, provided that such
assignment will not be made without prior notification to the
contracting agency of the State and the party holding
securities. Such assignment may not impair the egquitable rights
of the contractor's surety in the retained payments or in_ the
securities substituted in the event of the contractor's default
in the performance of the contract or in the payment of labor and

material bills or other obligations covered by that surety's bond.

9. Environmental control costs. A contract made for a
public improvement must include the cost of environmental gontrol
measures required for execution of the contract, provided the
cost of environmental control activity that is required by
legislation or rule passed or adopted after the date on which
bids are received for the project for which the contract is made

or awarded is paid for in an equitable manner.
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10, Daily financial incentive., The Director of the Bureau
of General Services may approve contracts with a provision for a
daily financial _incentive for projects completed before the
scheduled dJate when it can be demonstrated that the early
completion will result in a financial savings to the public
owner, The financial incentive may not exceed the projected
daily rate of savings to the public owner.

Sec. 2. Application. This Act applies to public construction
contracts in which substantial completion is reached on or after
September 31, 2001.

SUMMARY

This bill replaces the current law authorizing retention of
part of the contract price for any public improvement contract.
Under the change proposed in this bill, the process allows a 5%
retainage until substantial completion of the work, at which time
the public owner and the contractor agree on a punch list. The
retainage may then be 1 1/2 times the wvalue of the punch 1list
work and is reduced proportionately as punch 1list work 1is
completed.

Page 3-LR1318(1)





