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Be it enacted by the People of the State of Maine as follows: 
2 

Sec. I. 17-A MRSA §253, sub-§2, ,J, as enacted by PL 1993, c. 
4 687, §2 and amended by PL 1995, c. 560, Pt. K, §82 and affected 

by §83, is further amended to read: 
6 

J. The actor owns, operates or is an employee of an 
8 organization, program or residence that is operated, 

administered, licensed or funded by the Department of Mental 
10 Heal th, Mental Retardation and Substance Abuse Services or 

the Department of Human Services and the other person, not 
12 the actor's spouse, receives services from the organization, 

program or residence and the organization, program or 
14 residence recognizes that person as a person with mental 

retardation. It is an affirmative defense to prosecution 
16 under this paragraph that the actor receives services for 

mental retardation or is a person with mental retardation as 
18 defined in Title 34-B, section SQQl ~, subsection 6 1l. 

20 Sec. 2. 17-A MRSA §255, sub-§I, 1[1, as amended by PL 1995, c. 
104, §5 and c. 560, Pt. K, §82 and affected §83, is further 

22 amended to read: 

24 I. The actor owns, operates or is an employee of an 
organization, program or residence that is operated, 

26 administered, licensed or funded by the Department of Mental 
Heal th, Mental Retardation and Substance Abuse Services or 

28 the Department of Human Services and the other person, not 
the actor's spouse, receives services from the organization, 

30 program or residence and the organization, program or 
residence recognizes that person as a person with mental 

32 retardation. It is an affirmative defense to prosecution 
under this paragraph that the actor receives services for 

34 mental retardation or is a person with mental retardation as 
defined in Title 34-B, section SQQl !QQl, subsection 6 1l: or 

36 
Sec. 3. 34-B MRSA §1205, sub-§7, as enacted by PL 1989, c. 7, 

38 Pt. N, §3, is amended to read: 

40 7. Protection for advocates. Advocates may not be 
disciplined or sanctioned for any actions taken on behalf of 

42 clients. Advocates are authorized to cooperate and share 
nonconfidential information with other groups or agencies 

44 providing services to or advocating on behalf of persons with 
mental retardation or autism. including but not limited to the 

46 Consumer Advisory Board established pursuant to section 1216. 

48 Sec. 4. 34-B MRS A §1216, as amended by PL 1995, c. 560, Pte 
K, §§22 and 23, is further amended to read: 

50 
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§1216. Consumer Advisory Board 
2 

1. Responsibilities. The Consumer Advisory Board, as 
4 established by the community consent decree, Consumer Advisory 

Board et a1. v. Glover, No. 9l-32l-P-C (D. Me., September 28, 
6 1994), fQBetieBs-~-aB-~~-~~~-Beay-~-eaEE4es 

eQt-~e6pefi64s4~4~4e6-~~~~~£~-k~~~~~~r-~-eeBseBt-eeeEee 

8 aBe-~~~~~~~-~~~~~V&G-By-~h~~~~~ta~s-g4stFiet 

~eQFt-fe~-~he-~~~~~k-~-~~---~~~~-AG~~S&~y-8eaFe-may 

10 Feview--all~eQ-~~r-~~1t~~-~--~~--e£--afi--a**e~ea 
aeaQffiaB4&iB~-~~~~~~-vie*at4eR-~--~~-ef-~~~-wita 

12 meRta*-~~~~~~~--aQtism-whe-~-a-e~4efi~-~--~-aepaFtmeRtT 

~ae-~~-~~~S&~y-Bea~a-~~~-pFemete-~h~~~~~~-aRe 

14 aaBi*itatieR-~--pe~s&Bs-~~h-~t&~-~e~a~ea~4efi-~--aQtismT ~ 

the following functions. 
16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. The Consumer Advisory Board may review alleged abuse, 
exploitation or neglect. or an alleged dehumanizing practice 
or yiolation of the right§ of any per§on with ment~l 

retardation or autism who is a client of the department. 

B. The Consumer Adyisory Board shall promote the 
independence and habilitation of persons with mental 
retardation or autism. 

C. The Consumer Advisory Board shall oyersee a volunteer 
program that auignG individuals to serve as correspondents 
to perGonG with mental retardation or autism who are clients 
of the department and who have no family members actively 
involved in their lives. A correGpondent must have access 
to the person to whom the correspondent is aSGigned: to the 
living, work and program areas where the person liveG or 
workG: to all perGonnel who Gupport the person: and to all 
written records pertaining to the person. CorreGPondents 
must receive timely notice of any planning meeting 
pertaining to the perGon. 

D. The Consumer Advisory Board shall initiate a biennial 
audit of the adequacy of uryices for pegple with mental 
retardation or autism. The Consumer AdviGory Board also 
shall initiate an augit wheneyer the board determineG that 
the complaints it receiveG ingicate a GignHicant lack gf 
adequate services. The bgard may hold public hearings 
whenever it determines them necessary. 

E. The Consumer AgviGory Bgard Ghall report annually to the 
jgint §tanging committee of the Legislature haying 
jurisdiction gver human resources matters abgut its 
actiyities and shall provide the committee with the mgst 
recent audit under paragraph D. 
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2 1 A. Pursue relief. The Consumer Advisory Board has 
standing to pursue administrative. judicial. and legislative 

4 relief on behalf of persons with mental retardation or autism. 

6 2. Maine Tort Claims Act. The Consumer Advisory Board 
members and staff act as employees of the State, as defined in 

8 Title 14, section 8102, subsection 1, when engaged in official 
duties specified in ~Re-~-~~--eF this section or 

10 assigned by the board. 

12 3. Access to information. With regard to any institution, 
facility, agency or other provider serving persons with mental 

14 retardation or autism who are clients of the department or when 
any such person resides or participates in work or in a program 

16 in an institution, facility, agency or other provider, the 
Consumer Advisory Board members and staff must be given direct 

18 access to all living, work and program areas and to all living, 
work and program area records, including, but not limited to, 

20 records related to any personal planning process, and must be 
gi ven access to the personnel, but not personnel records. The 

22 chief advocate of the department may ~ release to the 
Consumer Advisory Board information pertaining to alleged abuse, 

24 exploitation or neglect or an alleged dehumanizing practice or 
violation of rights of a person with mental retardation or 

26 autism. The Consumer Advisory Board shall keep any confidential 
information disclosed to it or discovered by it confidential, as 

28 required by section 1207. 

30 4~--~pea1y--~~-see~ieR--~-Fepea±ea-~-yeaF-~~~--~Re 

YRi~ea--~~~e6--~~~-~~~--Fe±eases--~h~-~~~--~~--a±± 

32 e9±i~a~ieRs-~Rae£-~~~~1r~~~r-~eR&~e~-AaviseFY 

8eaFa-~-a±T-~--G±eveFT-~--91-~61-P-G-~~--MeTT-~~--68T 

34 1994h 

36 5. InfonaBtion. The department shall provide to the 
Consumer Advisory Board all information necessary for the board 

38 to carry out its functions. 

40 6. Funding. The department shall provide to the Consumer 
Advisory Board funding for an executive director. 2 volunteer 

42 coordinators, a clerical and support person and other staff as 
necessary to carry out the board'G dutieG. 

44 
1. Facilities. The department shall provide facilities 

46 reguired by the Consumer Advisory Board and shall reimburse the 
reaGonable expenGeG of ConGumer AdyisQry BQard members. its 

48 regional cQmmittees and its staff. 
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8. Appointment. The Consumer Advisory Board consists of 11 
2 members, including one member from the Office of Advocacy. Each 

member is selected by the commissioner from nominees submitted by 
4 the Consumer Advisory Board for terms of 2 years. If the 

commissioner does not respond to a nomination within 60 days, the 
6 Consumer AgVisory Boarg has the authority to appoint an interim 

member until a nominee is appointeg by the commissioner. 
8 

9. Volunteer reimhqrsed. Volunteer members Qf the Consumer 
10 Advisory Boarg are reimbursed as proviged in Title 5, sectiQns 

l2002-A ang 12002-B. 
12 

Sec. 5. 34-B MRSA c. 4 is enacted to read: 
14 

CHAPTER 4 
16 

MERtAL RE'lABDATIOR OR AlTUS)( 
18 

SUBCBAP"lER I 
20 

GElIERAL PRQVISIORS 
22 

§4001. Definitions 
24 

As useg in this chapter, unless the context otherwise 
26 indicates, the following terms have the following meanings. 

28 1. Adyocate. "Agvocate" means an employee of the Office of 
Agvocacy established by section 1205, unless a person with mental 

30 retargation or autism who has no guargian or a person's guargian 
has gesignated another ingivigual or organi~ation to be the 

32 advocate, in which case it means the ingiyigual or organization 
so gesignated. In a case in which the gepartment acts a public 

34 guardian, an employee of the Office of Agvocacy serves as the 
person's agvocate unless goog cause elists to choose an alternate. 

36 
2. Ally. "Ally" means an ingividual who supports a person 

38 with mental retargation or autism, incluging, but not limited to, 
a family member, guargian, friend, correspongent, advocate, 

40 proviger or employee or contractee of the gepartment. A person 
with mental retargation or autism may have more than one ally. 

42 

44 

46 

48 

50 

3. Autism. "Autism" has the same meaning as in section 

4. Client. "Client" means: 

A. A person with mental retargation or autism who receives 
services from the gepartment or from an agency or facility 
licensed or funded, in whole or in part, to provide services 
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2 

4 

6 

8 

to persons with mental retardation or autism except those 
presently serving sentences for crime: or who has reguested 
services from the department or such agency of facility: or 

B. A person who has been referred for services from the 
department until such time as it is determined that the 
person does not have mental retardation or autism. 

5. COIaUIliU'. "Community" means the municipality or other 
10 area in which the client resides when applying for services. 

12 6. COII.Prehensiye evaluation. "Comprehensive evaluation" 

14 

16 

18 

20 

means a comprehensive set of evaluations of a person that: 

A. Results in the distinguishing of mental retardation or 
autism from all other conditions: 

B. Determines the severity of the mental retardation or 
autism and all other conditions: and 

C. Results in a comprehensive statement of specific support 
22 services needed as well as a detailed assessment of any 

accommodation needed for those services to be most 
24 effectively delivered. 

26 7. Conswaer Adyisoq Board. "Consumer Advisory Board" 
means the Consumer Advisory Board established pursuant to section 

28 1216. 

30 8. Correspondent. "Correspondent" means an individual 
designated by the Consumer Advisory Board pursuant to section 

32 1.2..1.h 

34 9. [aciliU'. "Facility" means a residence operated, staffed 
or funded, in whole or in part, by the State for persons with 

36 mental retardatiQn or autism. 

38 10. lJabilitation. "HabilitatiQn" means a prQcess py which 

40 

42 

44 

46 

48 

a client is assisted tQ acguire and maintain skills that: 

A. Assist the client with self-care and other independent 
liying needs: 

B. Assist the client in reaching the persQn's highest 
possiple level Qf capabilities: and 

C. Enhance the client's sense of well-peing. 

11. Incapacitated person. "Incapacitated persQn" means any 
50 persQn whQ has peen fQund in a probate hearing tQ pe impaired py 
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reason of mental retardation or autism to the extent that the 
2 person lacks sufficient understanding or capacity to make, 

communicate or implement responsible decisions concerning the 
4 person or the person's property. 

6 12. Individual support coordinator. "Individual su,pport 
coordinator" means regional staff of the department with 

8 responsibility for coordinating a client's planning process and 
services according to this chapter. 

10 
13. Likelihood of serious harm. "Likelihood of seriou,s 

12 harm" means; 

14 A. A su,bstantial risk of ph,ysical harm to a person as 
manifested by evidence of recent threats of, or attempts of, 

16 su,icide or seriou,s bodily self-hArm; 

18 B. A substantial risk of physiCAl harm to oth,er persons as 
mAnifested by recent evidence of violent beh,Avior or recent 

20 evidence that others Are plAced in reAsonAble feAr of 
serious physiCAl or emotional hArm: or 

22 
C. A reAsona.ble certainty that severe physiCAl or mental 

24 impAirment or inju,ry will resu,lt to th,e person with, mentAl 
retArdAtion or Autism as mAnifested by recent evidence of 

26 thAt person's Actions or behavior thAt demonstrAtes 
inAbility to avoid or protect the person from that 

28 impAirment or inj~ 

30 14. Mental retardation. "Mental retardation" means a 
condition of significAntly subaverAge intellectu,AI fu,nctioning 

32 resu,lting in or associated with concu,rrent impairments in 
AdAptive behAvior and mAnifested during the developmental period. 

34 
15. Mentally retarded. Wherever "the mentAlly retArded, " 

36 "mentAlly retArded persons" or "mentally retArded clients" 
appears the phrase means "persons with mental retardAtion or 

38 autism." 

40 16. Person-centered plan or personal plan. 
"Person-centered plAn" or "personal plAn" meAns the written plan 

42 developed in AccordAnce with section 4270 and any associAted 
plAnning documents. 

44 
17 • Person-centered planping team. "Person-centered 

46 planning team" inclu,des at a minimum the client, the client's 
gU,ArdiAn if any, the client's individu,AI su,pport coordinAtor and 

48 other individu,als chosen or identified in Accordance with section 
~ 

50 
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18. Professional. "Professional" means a person possessing 
2 appropriate licensure. certification or registration to practice 

the person's discipline in the cOmmunity. 
4 

19. Protective services. "Protective services" means 
6 services that will separate an adult incapAcitated person from 

dAnger. including. but not limited to: 
8 

10 

12 

A. MedicAl. psychiAtric And su,pport services neceSSAry to 
preserve the person's rights And resources And to maintain 
the person's physical And mentAl well-being: and 

B. Seeking gu,ArdiAnship or A protective order under Title 
14 18-A. Article V. 

16 20. Region. "Region" means any of the regions established 
by the depArtment pu,rsuant to section 1201-A. 

18 
21. Service agreement. "Service agreement" means A written 

20 form in which the persons designated in section 4271 agree to the 
type of services And progra.ms for and the mAnner of providing 

22 services to the client. 

24 22. Service pIg. "Service plan" means an AnnuAl written 
plan for the delivery and cOQ[dination Qf iPICific services tQ a 

26 client when: 

28 

30 

32 

34 

A. The client or the client's guardiAn has waived the 
person-centered plAnning process: 

B. Another type of formal written program plan exists: or 

C. The client has a single service need. 

23. SJlPRQrtive services or support services. "Supportive 
36 services" Qr "su,PPQrt services" meAni services designed to assist 

a person with mentAl retA[dAtion Qr autism to become hAbilitated 
38 or self-su,fficient to the mAximum extent possible. inclu,ding but 

not limited to: 
40 

42 

44 

46 

48 

A. Cou,nseling: 

B. TrAnsPQrtAtiQn: 

C. AssistAnce in obtAining Adequ,Ate hQu,sing: 

P, MediCAl And psychiAtric CAre inclu,ding. bu,t nQt limited 
to. occupatiQnAI therAPY, pbysicAI therAPY, communiCAtion 
therapy and services. psychologiCAl services. dentAl 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

services and the identification of the need for and 
provision of adaptive, assistive, or augmentative equipment: 

E. Nutritional services; 

F. Educational habilitation. vocational training or 
assistance in obtaining a job: 

G. Respite services; 

H. Coordination of or assistance in obtaining recreational 
services; 

I. Provision of social work services through the assignment 
of an individual support coordinator; 

J. Facilitative and assistive services. including, but not 
limited to, guardianship, conservatorship or representative 
pill'ee services; 

K. Assistance in meeting any religious or spiritual needs 
as requested; and 

L. Crisis prevention and intervention services. 

26 24. Ward. "Ward" means a person for whom the department 
has been duly appointed guardian under Title 18-A, Article V, 

28 Part 6. 

30 S4Q02. Policy 

32 1.. Services. It is the policy of the State to provide 
education, training and support services to persons with mental 

34 retardation or autism who need those services. 

36 2. Setting. The eetting fQr all eervices must be 

38 

40 

42 

44 

cQnsietent with adequate care and treatment and must; 

A. Impose the fewest possible restrictions on the liberty 
of each person with mental retardatiQn or autiem: and 

B. Be as close as possible to the patterns and norms of the 
mainstream Qf society. 

3. Service deliye~; principles. Service delivery to 
46 persons with mental retardation Qr autism and the interpretatiQn 

of all laws pertaining to pereons with mental retardation Qr 
48 autiem must be guided by the principles set out in thie 

eubsection. 
50 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

A. Persons with mental retardation or autism have the same 
rights as all citizens. including the rights to live. work 
and enjoy recreational opportunities in the community. 

B. All services provided should have the goal of maximizing 
development and social integration into the community. 

C. All servic!U must acknowledge and enhance the role of 
the family. as appropriate. as the primary and most natural 
caregiver. Family. for the purposes of this section. may be 
defined individually by each person with mental retardation 
or autism. and may include. when appropriate. unpaid 
individuals with whom the person resides or individuals who 
have a significant unpaid role in the person's well-being. 

D. Community integration is achieved by connecting 
individuals and families with local and generic supports 
within the community. 

E. Planning for community services must be based upon an 
ongoing process Qf individualized assessment Qf the needs. 
strengths and preferences of each persQn with mental 
retardation or autism. 

F. Services must enhance the client's opportunity to assume 
maximum control Qver the client's life. 

G. Real work for real pay. in settings integrated into the 
community. is the cornerstone of all vocational and 
employment services. 

H. Residential services must be small. integrated and 
community-based. Services designed to su,pport each person 
with mental retardation of au,tism in that person's own home 
mu,st be the primary objective of the delivery system. 

I. The first preference in providing residential services 
mu,st be to provide services in the client's own home, with 
ongoing necessary su,pports. 

J. Connections in other areas of a client's life su,ch~ 
friends. recreation and spiritu,ality mu,st be considered in 
order to promote a high gu,ality Qf life for each client. 

4. Spiritual treatJaent. This chapter may not replace Qr 
46 limit tbe right of any person with mental retardation or au,tism 

to treatment by spiritu,al means alone. throu,gb prayer. if that 
48 treatment is regu,ested by the person or the person's gu,ardian. 
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5. Services not denied. A person once found eligible to 
2 receive mental retardation or autism services may not be denied 

the services by reason of not meeting the definition of a person 
4 with mental retardation or autism. 

6 §4003. Duties 

8 The department is responsible for: 

10 1. Institutiona1 programs. The supervision of programs for 
adults with mental retardation or autism in the state 

12 institutions: 

14 2. Statewide IYStem. The planning, promotion, coordination 
and development of a complete and integrated statewide system of 

16 services for adults with mental retardation or autism: 

18 3. Liaison. Serving as liaison, coordinator and consultant 
to the several state departments in order to develop the 

20 statewide system of services for persons with mental retardation 
or autism: 

22 
4. Community-based services. Ensuring that adults with 

24 mental retardation or autism residing in community residential 
facilities, including nursing homes, boarding homes, foster 

26 homes, group homes or halfway houses licensed or funded in whole 
or in part by the Department of Human Service§ or the department 

28 are provided, insQfar AS PQuible, with re§idential 
accommodations and acce§§ tQ §UPPQrt service§ apprQpriate tQ 

30 their needs: and 

32 5. Protective and supportive services. PrQviding 
protective and §upportive services, in accordance with section 

34 4004, tQ incapacitated persons, 

36 §4004. Protective and sugportiye services 

38 1. Department authority. The department shall provide 
protective or supportive §ervice§ in re§ponse tQ complaints 

40 cQncerning. and reguest§ for a§§i§tance from or Qn behalf of, any 
incapacitated person. 

42 
2. P8,!'1119nt for services. Payment for services under this 

44 section is governed by this Subsection. 

46 

48 

50 

A. The department may pay fQr prQtective and sUPPQrtive 
§ervices tQ incapacitated per§on§ from it§ own re§Qurce§ by 
mQbilizing aVAilable cQmmunity resQurce§ Qr by purchase Qf 
§ervices frQm YQluntary or §tate agencies. 
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2 

4 

6 

8 

10 

B. To the extent that assets are available to incapacitated 
persons or wards. the cost of services must be borne by the 
estate of the person receiving the services. 

C. The department may receive as payee any benefits from 
federal social security. veterans administration or railroad 
retirement gr auy like benefits paid on behalf of any 
incapacitated person and shall apply tho§e benefits toward 
the care and treatment of the incapacitated person. 

D. The department may operate an adaptive equipment and 
12 auilitive technology program. Reimbursement for materials 

used in the manufacture of equipment may be received and 
14 must be retained for use within the program. 

16 3. Rules. Adoption, amendment and appeal of rules under 

18 

20 

22 

24 

26 

28 

thi§ section are governed by this §ubsection. 

A. The department shall adopt and may amend or repeal rules 
governing the administration of this §ection in accordance 
with Title 5, chapter 375. 

B. Rules adopted pursuant to this subsection are routine 
technical rules pur§yapt to Title 5, chapter 375, §ybchapter 
li.=A.t.. 

§400S. P~nt of burial eXP9nses for state wards 

The department shall pay burial expenses for persons who die 
30 while wards of the department as def1ned in section 4001, 

subsection 24 and who have no known suryivors. The department 
32 may first apply to the cost of bur1al funds that are available as 

part of a mortuary trust or other funds of the ward remaining at 
34 the time of the ward's death that are available for this purpose. 

36 §4006. System of care for persons with mental retardation or 
autism 

38 
1. System of care. The Legislature declares that the 

40 system of can through which the State provide§ §ervices to and 
programs for peuon§ with mental retardation or autism my§t be 

42 designed not only to protect the integrity of the legal and human 
rights of then persons but also to meet tbe needs of these 

44 persons. 

46 2. Responsibilities of the department. To maintain a 
system that meets the needs of persons with mental retardation or 

48 autism, the department shall; 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. Provide a mechanism for the identification, evaluation, 
treatment and reassessment of and the provision of support 
services to persons with mental retardation or autism, 
including an habilitation program for every client served by 
the department: 

B. Develop appropriate community environments and programs 
for persons with mental retardation or autism using 
professional diagnosis and evaluation and the personal 
preference of the client or the client's legal guardian or 
other representative. The department shall continuously 
retain the services of persons experienced, skilled and 
trained in the development of housing and employment 
resources, including: 

(1) Across the State, a minimum of 10 regional 
resource d~yelQpment staft: and 

(2) In the central office, one resource developer with 
access to professional assistance in the areas of law, 
zoning, financing and federal housing and employment 
program reguirements: 

C. Provide support services for the proper habilitation and 
treatment of persons with mental retardation or autism that 
include, but are not limited to, comprehensive medical care, 
education, recreation, physical therapy, training, social 
services and hgbilitation and rehabilitgtion services suited 
to the needs of the individual regardless of age, degree~ 
retgrdgtion, handicgpping condition or ability to pay: 

D. Elimingte its own duplicgtive gnd unnecessgry 
administrative procedures and prgctices in the system of 
care for persons with mental retardation or autism, 
encourage other depgrtments to do the same and clearly 
define areas of responsibility in order to use present 
resources economically: 

E. Ensure the avgilability of a sufficient number of 
personnel who are gualified and experienced to provide 
treatment that is designed to meet the needs of persons with 
mental retgrdation or autism: 

F. Encourage other departments to provide to persons with 
mental retardgtion or autism those services that are 
required by law. To thgt end the commissioner shall: 

(1) Work actively to ensure thgt persons with mental 
retgrdgtion or gutism, gS provided for in Title 20-A, 
cha,pter 303, receive educgtiongl gnd trgining services 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

beginning at 5 years of age regardless of the degree of 
disabilities or handicaps: 

(2) Advise the Department of Human Services about 
standards and policies pertaining to administration, 
staff, quality of care, quality of treatment, health 
and safety of clients, rights of clients, community 
relations and licensing procedures and other areas that 
affect pe[§ons with mental retardation or auti§m 
residing in facilities licensed by the Department of 
Human Service§: and 

(3) Inform the joint standing committee of the 
Legislature having ju[isdiction over human re§ources 
matters about area§ where increased cooperation by 
other department§ is nece§sary in order to improve the 
delivery of services to persons with mental retardation 
or autism: 

G. Maintain an adequate reco[d-keeping system, which must 
include: 

(1) Records of the needs and desires of the client 
without respect to whether the desires are reasonably 
achievable or the need§ presently capable of being 
addressed: 

(2) The written penon-centered plan, which must be 
provided to the client, all identified allies of the 
client and all persons identified as responsible for 
any significant activity pursuant to the planning 
process: 

(3) Records that li§t all of the department's 
activities and findings related to the personal plan: 

(4) On a form clearly designed for the purpose of 
identifying unmet needs, a list of each service or 
activity that can nQt Qccur Qr is nQt occurring 
pursuant to a client's persQnal plan: and 

(5) An electrQnic system of recQrd keeping sufficient 
tQ generate accurate infQrmation fQr the repQrts tQ the 
Legislature required by paragraph J: 

H. Ensure the maintenance of an effective §ystem for 
cQllecting, retaining and publishing infQrmation sufficient 
to accurately assess unmet needs Qf the PQPulation of 
per§on§ with mental retardatiQn Qr autism. The commissiQner 
§hall ensure that unmet need§ are dQcumented Qn a mQnthly 
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basis and are tabulpted guprterly. The documentation and 
guarterly tabulation must be avpila.ble tQ the Legislpture, 
the Governor pnd the Consumer Advisory Boprd: 

I. Determine Qn a monthly bpsis whether ppprQpriated funds 
are sufficient tQ meet identified needs. If the 
commissioner determines thpt pppropripted funds are 
insufficient. the commissioner shpll report shortfplls 
guprterly to the Legislature, the Goyernor pnd the CQnsumer 
Adyisory Boprd; pnd 

J. File p report coyering the matters set forth in this 
paragrpph with the joint stpnding committee of the 
Legislature hpving jurisdiction oyer human resources matters 
by Janupry 15th of eyery odd-numbered year. The 
commissioner or the cQmmisslon~r' s designee shpll appear in 
person before the committee pnd shpll pdvocpte in fpvor of 
the report pnd of urvices pnd prQgramG for persons with 
mentpl retprgption or putism. Members of the Consumer 
Agvlsory BQard mpy ptteng th~ commissiQner' s presentatiQn 
pnd prQvide pn indep~ngent repQrt of its pctivities pnd pny 
fingingG or cQncerns regprging the pypilability png deliyery 
of services tQ persons with mentpl retargption or putiGm to 
the committee. 

(1) The coromissiQner shall incluge within the report 
fQr the Legislpture a CQmprehensiye png pC cur ate 
assessment Qf unmet neegs. The cQmmissioner must 
pccurptely describe within the rep9rt, fQr each 9f the 
service regions ang stptewige, the services provided, 
the existing seryice resources and the deficiencies in 
the system of services. incluging, but not limited to, 
a report from each of th~ lipison professionals, 
including occupptional therppy, physigal therapy, 
egucption, psych91ogy, psYchiatry ang communicatiQn 
professiQnpls unge& contrpct t9 the depprtment. 

(2) As part of the report, the cQmmissioner shall 
prQyide the c9mmittee with summaries Qf all internal 
and external reviewG Qr pugits 9f services and programs 
for per§Qns with mental retardatiQn or putism not 
previou§ly pr9viged to the committee, including 
ingepengent audits pnd pugits by the Consumer Agvisory 
Boprd. Beyond the fingings Qf such reviews and pudits, 
the cQmmissioner shall igentify within the report any 
further obGtpcl~s, incluging lpck of funging, to fully 
meeting pll identified neegs Qf pers9ns with mental. 
retprgption or puti§m. 

Page l4-LR2239(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

(a) The commissioner shall include a plan for 
corrective actions to address all shortcomings and 
problems identified .in any review or audit or by 
the comm.issioner. The plan must set forth 
services and programs to meet identified needs. 
The plan must provide for the effective delivery 
of supportive services i'ond programs for persons 
with menti'ol retardation or i'out.ism at i'o leyel 
sufficient to meet unmet needs wh:i,le si'ofeguarding 
and resPQcting thQ lQgi'ol and humi'on rights of these 
persons. ThQ commissionQr must considQr community 
sQrvicQ need§, relate those idQntifiQd needs to 
biQnnii'ol bUdgQt rQ~uQsts and incorporate necQssary 
servicQ initii'otives into the plan. 

(b) ThQ commissioner shi'oll includQ a summary of 
actions ti'oken by the department in response to thQ 
prQvious 3 plans for corrQctive action i'ond the 
curnnt status of compliancQ with those prQvious 
plans. 

(3) ThQ report must includQ an assessment of thQ rolQs 
i'ond nsponsibiliths of mQntal hei'olth agQncies, human 
servicQs agQnciQs, hQalth agenciQs and ot.her involved 
statQ departmQnts i'ond suggQst ways in which these 
departmQnts and ~g~ncies can improve cooperation to 
improvQ the sQrvice systems. 

(4) In dQveloping thQ report. the commissioner shall 
ensure that community mental retardi'otion or autism 
service providers, consumQr and family groups and other 
interQsted persons or groups arQ provided an 
opportunity to participate in annual statewide 
hearings, to be held jointly with the Consumer Adyisory 
Board, as well as informal mQQtings i'ond work sessions. 

(5) The report must bQ madQ public within the StatQ in 
a manner that fi'ocilitates public involvement. 

(6) The joint standing committeQ of the Legislature 
haying jurisdiction over human rQsourcQS matters shall 
study the rQport and makQ rQcommendations to the 
LQgisli'oture with resPQct to funding improvQmQnts in 
programs and services to PQrsons with mental 
rQti'ordi'otion or autism. 

3 _ General Fund account; Medicaid match; mental retardation 
48 or autism- Tbe cornmis§ioner shall establish i'o General Fund 

account to provide tbQ General Fund matcb for mental reti'ordation 
50 or autism services eligible for Medicaid. Any unencumbered 
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balances of General Fund appropriations remaining at the end of 
2 each fiscal year must be carried forward to Ve used for the same 

purposes. 
4 

4. Medicaid sayings. Intermediate care facilities for 
6 persons with mental retardation or autism and providers of 

freestanding day habilitation programs shall §ubmit payment to 
8 the department egyal to SO, of any Medicaid §avings due the State 

pUr§uant to the principles of reimVur§ement. a§ e§tavlhhed under 
10 Title 22, sections 3186 and 3187. that are reported in any 

unaudited co§t report for fiscal years ending June 30, 1995 and 
12 thereafter. Payment is due with the co§t report. After audit, 

any amount suvmitted that iii in excen of saying§ allocated to 
14 the facility or provider pursuant to the princip1e§ of 

reimbur§ement myst be retycned to the facility or provider. 
16 Notwith§tanding reQyirements or conditions contained in the 

principles of reimvursement, any smount due the State after final 
18 audit that is in exce§§ of saving§ paid on sybmission of a cost 

report must ve paid to tbe State within 90 days following receipt 
20 of the department's final audit report. 

22 §4007. Sexual activity with recipient of services prohibited 

24 A person who own§. operates or is an employee of an 
organization, progrsm or residence that is operated, 

26 administered, licensed or funded by the Department of Mental 
Health, Mentq,l Retardation q,nd Sub§tance Abuse Services or the 

28 Department of Human Services may not engage in a sexual act, as 
defined in Title 17 -A, §ection 251. suvsection 1. pq,ragravh C, 

30 with q,nother person or syvject q,nother person to sexual cQntq,ct. 
q,s defined in Title 17-A, section 251, sUQ§ection 1, parq,grq,ph D, 

32 if the other per§on is a person with mental retardation or aytism 
who receiYe§ therq,peytic, residential or havilitative services 

34 from that orgq,nization. progrsm or residence and is not the 

36 

38 

40 

42 

44 

46 

48 

actor's spouse. 

SUBCllAP'.rER II 

SERVICES FOR PERSQRS WIlD MEBTAL 
JlETARDATICIf OR AUTISM 

Article 1 

State-Qperated Facilities for Persons 
with Mental Retardation or Autism 

§420l. Maintenance of facilities 

Page 16-LR2239(1) 



The department shall maintain the following residential 
2 facilities for the care and treatment of persons with mental 

retardation or autism: 
4 

1. Aroostook Residential Center. Aroostook Residential 
6 Center: and 

8 2. Freeport Towne SW!Dre. Freeport Towne SQuare. 

10 54202. Aroostook Residential Center 

12 1. Establishment. There is established the Aroostook 

14 

16 

18 

20 

22 

Residential Center at PresQue Isle in Aroostook County, which: 

A. Must be maintained for the troining, education, 
treotment and core of persons with mentol retordotion or 
outism: and 

B. May provide living accoIDmodotions for persons with 
mentol retordation or outism in order that they may attend 
educational and training programs. 

2. Director. The chief administrative officer of the 
24 Aroostook Residential Center is coIled the director. 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. The commissioner shall. with the odvice of the Maine 
Ag,Visory Comm~ttee on Mental Retorg,ation, appoint ang, set 
the salary for the g,irector. 

B. The appointment is for an ing,efinite term and until a 
successor is appointeg, ang, Qualifieg" or at the pleasure of 
the commissioner. 

C, In org,er to Qualify for appointment as the director, a 
person must have sufficient education and experience to 
administer a facility provig,ing services to persons with 
mental retarg,ation or autism. 

3. Duties of the director. The director: 

A. Is respondble for the training, eg,ucation, treotment 
and care of all persons receivQg, into or rQceiving services 
from the Aroostook Resig,ential Cente[: 

B. Is responsible for the g,ischarge of 011 persons rQcQivQg, 
into the Aroostook Resig,ential CentQr: and 

C. Has g,i[ect sU,pQrvision, monagQmQnt and control of the 
groung,s, builg,ings, proPQrty, ogficQrs and Qmployees of the 
Aroostook Resig,Qntial CentQr. 
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2 §4203. Freeport Towne Sgyare 

4 1. Establishment. Freeport Towne Squar~ is established in 
the Town of Freeport as a facility to care for persons with 

6 mental retardation or autism. 

8 2. Manager. The administrative head of Freeport Towne 
Square is the manager. The manager reports directly to the 

10 commissioner or the COmmissioner's designee. 

12 

14 

16 

18 

20 

22 

24 

3 • Duties of the manager. The manage r ; 

A. Is responsible for the training. education. treatment 
and care of all persons received into or receiving services 
from Freeport Towne Square: 

S. Is responsible for the disgbarge of all persons received 
into Freeport Towne Square: and 

C. Has direct supervision. management and control of the 
grounds. buildings. property. officers and employees of 
Freeport Towne Square. subject to the approval of the 
commissioner. 

26 §4204. Statewide GYStem of crisis facilities 

28 1. Establishment. The Q,epartment shall maintain a 
well-dispersed statewiQ,e system of crisis respite facilities to 

30 incluQ,e at least 4 small. staffed residences that may be used for 
short-term cr~s~s stabilization. status evaluation. emergency 

32 placement anQ, other uses defineQ, in rules aQ,opteQ, by the 
department. 

34 
2. Management. The manager of cuus services. as 

36 Q,etermineQ, by the Q,epartment. shall direct anQ, manage the 
facilities. 

38 
3. Records. The department shall maintain documentation 

40 sufficient to fulfill the requirements of section 4233. 
subsection 1 anQ, section 4006. subsectiQn 2. paragraph J. 

42 
Article 2 

44 
Community-based Services 

46 
§4231. CommissioRer's duties 

48 
The comrnissiQner shall: 

50 
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1. Cgmmupjty participation. Encourage persons in local 
2 communities to participate in the prov~s~on of supportive 

services for persons with mental retardation or autism so that 
4 persons in the community m§,y h§'ve §, better understanging of the 

need for those services: 
6 

2. Financial assistance. When offering assistance to 
8 community-based programs, follow the procedures set forth in this 

§,rticle: §'nd 
10 

3. Rules. Adopt rules relating to the §'drninistr§,tion of 
12 the services §,uthorized by this article. Rules §,dopted pursuant 

to this subsection §,re routine technical rules pursuant to Title 
14 5, chapter 375. subch§,pter II-A. 

16 §4232. Commissioner's powers 

18 The commissioner m§,y: 

20 1. Financial aid. Allocate money for the development of 
homes, ca,pit§,l construction, purchase of buildings, supportive 

22 services §,nd other activities. Only §,pplicants for funds whose 
programs provide for adegu§,te standards of profession§,l service 

24 gualify for funds from the department; 

26 2. Services and progrBDls. Provige §,nd help to fin§,nce 
services and programs throughout the St§,te for persons with 

28 mental retargation or autism residing in the community and 
residing in privately owned residenti§,l care f§,cilities: 

30 
3. Coqperatiop. Cooperate with other st§,te agencies, 

32 municipalities. other goVernment§,l units « unincorporated 
associations and nonstock corporations to provide §'nd help to 

34 fin§,nce services §,nd programs for persons with mental retardation 
or autism; 

36 
4. Available funds. Receive §'nd use for tbe purpose of 

38 tbis article money a,ppropriated by tbe St§,te, gr§,nts from the 
Federal Government, gifts from individuals §,nd money from any 

40 otber source: and 

42 5. Transitional services coordination projects. 
Particip§,te in tbe coordination of services for persons with 

44 mental retargation or autism with loc§,l transitional services 
coorgination projects for h§,ndicapped YQutbs. §,s establisbed in 

46 Title 20-A, cbapter ~08, assigning §,ppropri§,te regiQnal st§,ff and 
resources as ay§,ilable ang necessary in eacb regiQn tQ be served 

48 by a prQject. 

50 §4233. Crisis and respite seryic@s 
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2 The department shall provide an array of crisis and respite 
services throughout the State. 

4 
1. Crisis services. The department shall maintain the 

6 capacity to intervene in personal crises that threaten the 
stability of a client's current place of residence or 

8 employment. This capacity must include assessment. consultation. 
training and support for clients and their families or allies 

10 before and after a crisis occurs; providing staff support at a 
client's home. program or workplace when necessary to prevent or 

12 respond to a crisis; and identifying professional services 
appropriate to meet a client's needs. Training must include ways 

14 to respond to or avoid a crisis. 

16 2. Provide Qut-of-hOM security. As a last resort there 
must be an adeguate capacity to 'provide out-of-home security and 

18 support by trained staff with appropriate professional back-up 
resources for a client experiencing a crisis that can not be 

20 safely managed at the client's residence. Any stay in excess of 
1Q days in a residence providing such support reguires the 

22 written approval of the commissioner or the commissioner's 
designee. A copy of all such approvals must be forwarded 

24 immediately to the Consumer Advisory BQ~rd. 

26 3 • Routine use of law eQ.fQrCement entities to transport 
persQns in crisis is prohibited. Transportation of a client in 

28 cr1S1S by law enforcement personnel may occur only if such 
transportation has been specifically authorized by the client's 

30 person-centered planning team or when ab§olutely nece§sary to 
provide for the safety of the client or others. 

32 
4. Mental health services. The depgrtment §hgll ensure 

34 that persons in crisis who are in need of mental health services 
receive them. Mentgl health services include at least access to 

36 a licensed mental health professional. inpatient treatment when 
indicated. psychiatric services and mental health aftercare 

38 services. 

40 5. PQst-crisis review. A post-crisis review must occur no 
more than 10 working days after any out-of-home crisis 

42 placement. The review must include significant providers and 
supports. and must identify variables and possible causes of the 

44 per§on's crisis and to plan improved support services. Notice of 
any such review must be given to the client's person-centered 

46 plgnning team gnd gdvocgte. 

48 6. Respite services. The department §hall develop and 
maintain a statewide respite §ystem that afford§ client§, their 

50 families or their providers planned or unplgnned respite gS 
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indicated by the client's personal plan. Respite services must 
2 be made available in or reasonably near a client's current 

residence. The department shall use and fund a client's natural 
4 supports in the development of this resource. 

6 7. Inforaation regardiDg utilization. The department must 
maintain accurate information as to requests and needs for crisis 

8 and respite services sufficient to plan and pydg§t for adeqyate 
Gr~s~s and respit§ services. Clients, par§pts, provigers of 

10 serviG§s apd oth§r int§r§st§g persops myst p§ made aware of the 
availability of these services ang the proper meaps to aGcess 

12 th§m. The department and the Consumer Advisory Boarg shall 
jointly assess annually the outcomes of the use of crisis 

14 pr§veption and intervention s§rvic§s to get§rmine the 
§ff§ctiyeness of thos§ serviG§s. 

16 
§4234. Municipalities and other governmental units 

18 
1. Authorization. A muniGipality or other governmental 

20 unit, 5YGh as a Goynty, school gistrict or health gistrict, 
through its lOGal poarg of h§alth or oth§r town or goverpm§ntal 

22 agepGY approv§g py the Gommission§r, may agopt and carry out a 
program of s§rviGes for P§rsops with mental retardation or aytism 

24 established or approv§d by th§ commi§sioner ang appropriat§ mon§y 
for that pyrpo§§. 

26 
2. Joint ventures. A mypicipality or other governmental 

28 ynit may join with another municipality or governmental unit to 
carry out a program authoriz§d in subs§ction 1. 

30 
3. Grants. Upon appliGation to the gepartment by a 

32 municipality or oth§r gov§rnmental unit, the GommissiQner may 
grant tQ the applicant mQn§y tQ pe ysed fQr Garryipg Qyt its 

34 mental retardatiQn Qr autism s§rviG§s, inclyding any n§cessary 
capital expenditures Qr purchase of buildings. 

36 
§4235. Nongoyernmental units 

38 
1. l>eRartment grants. Upon application to the department 

40 by an uninco;PQrated associatiQn Qr nQnstQGk GQrpQration 
Qrganized fo; the imprQvement Qf cQmmynity health and welfare, 

42 th§ GQmmissiQn§; may g;ant to th§ appliGapt mQp§y to P§ ys§d for 
carrying Qyt its mental retargation Qr autism services, including 

44 any neGessa;y Gapital expendityres Qr pyrchas§ Qf pyilgings. 

46 2. Department grants. The d§partm§nt may make grants to 
nonprofit cQrpQratiQPs fQr amounts that are reasQnaple r§lative 

48 tQ the quantity ang quality of serviGes tQ be prQvided by the 
grapt§§. 

50 
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2 

4 

6 
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10 

12 

14 

16 

A. The department may request a display of effort on the 
part of the grantee to obtain apprQpriate local governmental 
and other funding sQurces to assist in the financing of the 
services for which the department is making the grant. 

B. The department shall give consideratiQn to the ability 
of the municipality Qr governmental unit to support the 
mental retardation or autism services, as reflected by the 
State's evaluation of the component communities. 

c. In making grants to unincorporated associations or 
nonstock cQrporations, the qepartment shall take into 
account all income anq resources. 

§4236. Fees 

1. Authority. Fees may be chargeq fQr services provided 
18 directly to an inqiviqual by any program authorized by the 

department if the inqividual is financ~ally able to p~. 
20 

2. Use. Fees received by a municipality, gQvernmental 
22 unit, unincorporated assQciation Qr nonstock cQrpQration must be 

useq by eaCh entity in carrying out its prQgrams approved under 
24 this article. 

26 §4237. Contingen~ fund 

28 The department shall establish a contingency fund for use by 
facilities and programs serving persons with mental retarqatiop 

30 or autism. This funq must be used in accorqance with this 
section. 

32 
1. Approyal of disbursements. Disbursements must be 

34 approved by the cQmmissioner or th~ commissioner'S qesignee. 

36 2. List of approved uses. The cQromissione{ or the 
commissioner'S designee and representatives of cQmmunity-based 

38 facilities shall develop a list of approveq uses of cQntingency 
funqs. 

40 
3. Approyed uses; including. Approved uses of cQntingency 

42 funds incluqe. but are not limiteq to; 

44 A. Payment fQr special client assessment and treatment 
services not reimbursed through the principles of 

46 reimbursement for intermediate care facilities for persons 
with mental retardation or autism: 

48 

50 
B. Payment for special client neeqs, such as eyeglasses and 
wheelchairs and nQnreimbursable meqicatiQns: or 
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2 

4 

C. Payment for special staff needs to ensure appropriat.e 
client treatment. 

4. DisburSement not to b§ approved. Disbursement for 
6 client needs may not be approved for any service or activity not 

recommended by a person-centered planning team or necessary to 
8 comply with state rules or federal regulations. p~sbursement may 

not be made unless evidence is proviged that the expense is not 
10 reimbursable by the Medicaid prQgrgm. The contingency fund 

establisheg in this section is the funging soyrce Qf last resort. 
12 

5. Rules. The gepartment shall adQPt cQmprehensive ryles, 
14 which are routine technical rules pursyant to Title 5, chapter 

375, subchapter II-A, regarging the use ang availability of the 
16 funds gescribeg in this section. 

18 Article 3 

20 Procedures 

22 §426l. Procedure policies 

24 1. Stp,ps. In order tQ ensyre that a person with mental 
retardation or aytism receives needed services. the following 

26 steps myst be taken fQr each persQn fQung DY the gepartment to De 
a persQn with mental retargation Qr autism in neeg of services: 

28 

30 

32 

34 

36 

A. A comprehensive assessment Qf the person's neegs: 

B. The development of a plan fQr the gelivery and 
coordinatiQn Qf services to the person thrQugh a 
person-centereg plan, service plan or both: and 

C. A determination Qf the syitability and qyality Qf needed 
services available to the person in the community. 

38 2. Persons involyed with procedures. The gepartment shall 

40 

42 

44 

46 

48 

50 

ensure that: 

A. TQ the extent possible. the persQn with mental 
retardatiQn or autism. the person's guardian ang. if 
requesteg DY the person. the persQn' s next Qf kin. 
corresPQngent or Qther ally be invQlved with the steps 
specified in subsectiQn 1: ang 

B. An advocate is available to the persQn with mental 
retardation or autism thrQyghout the steps specified in 
sUDsectiQn 1, 
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§4Z6Z. State policy 
2 

1. Services. It is the pQlicy Qf the State that persQns 
4 with mental retardatiQn Qr autism whQ are eligible fQr services 

receive needed services as reSQurces permit when thQse needs are 
6 identified thrQugh: 

8 A. A persQnal planning prQcess; Qr 

10 S. Any Qther assessment Qf the persQn's needs. 

12 2. Identification of needs. It is the PQlicy Qf the State 
that a persQn with mental retardatiQn Qr autism and that persQn's 

14 guardian Qr persQnal ally be inYQlyed tQ the greatest extent 
PQssible in the identificatiQn Qf needs and sUPPQrts Qf the 

16 persQn. 

18 3. Needs Q&curate collected. It is the PQlicy Qf the State 
that infQrmatiQn regarding the needs and syppQrts Qf persQns with 

20 mental retardation or autism that are not immediately addressed 
must be accurately collected and used by the department in 

22 planning for the development of resources and budgeting for their 
development. 

24 
4. Indiyidual sYBPOrt coordinator. The State shall ensure 

26 that the individual support cOQrdinatQr sUPPQrting a client has 
regular CQntact with the client, unless that client affirmatively 

28 requests that CQntact nQt Qccur. Regular cQntact must include, 
at a m~n~mum, mQnthly CQntact with the client and in-persQn 

30 visits tQ the client's prQgram site, place Qf emplQyment and 
residence twice per year unless mQre frequent visits are 

32 necessary Qr required by the client's persQnal plan. An 
individual sUPPQrt cQQrdinatQr may not be assigned a caselQad of 

34 mQre than 35 clients. 

36 §4Z63. Roti~e 

38 The department shall provide the client, the client's 
guardian, if any exists. and the client's adVQcate with timely 

40 written nQtice in advance of procedures and actions to be taken 
with respect tQ the develQpment, implementatiQn and assessment Qf 

42 a persQn-centered plan Qr shall ensure that such nQtice is 
prQvided. 

44 
§4Z64. Correspondence and reports 

46 
The department shall prQvide the client, the client's 

48 guardian. if any exists. and the client's advQcate with access tQ 
cQpies Qf cQrrespondence and repQrts cQncerning the client, in 

50 accQrdance with section 1207. 
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2 §4265. Hules 

4 1. Dutr. The department shall adopt rules for the 
effective implementation of this article. Rules adopted pursuant 

6 to this subsection are routine technical rules pursuant to Title 
5, chapter 375, subchapter II-A. 

8 
2. Regyirements. The rules adopted under subsection 1 must 

10 include, but need not be limited to, information on: 

12 A. The membership, functions and procedures of the 
person-centered planning teams: and 

14 
B. The procedures to be used in developing person-centered 

16 plans and service agreements. 

18 3. Public hearing and notice. The department shall hold at 
least one public hearing before ~gopting ryles ynger this section 

20 ang notice of any pyblic hearing must be given pursuant to Title 
5, chapter 375. 

22 
4. Amendment or repeal. The gepartment may amend or repeal 

24 rules at any time after giving notice and holding a hearing, as 
prescribeg in sybsection 3, with respect to tbe ryles amendeg or 

26 repealeg. 

28 §4266. Adyocate 

30 1. Entitlement. A client who receives services under this 
chapter is entitleg to have access to an advocate. 

32 
2. List. The commissioner shall develop a list of 

34 agvocates for each region. 

36 §4267. Agplication and preliminaxr procedures 

38 1. Application. An application for mental retardation or 
autism services, on a form proviged by the gepartment, must be 

40 initiated at or referreg tQ a regiQnal Qffice Qf the department. 

42 2. Preliminaxy procedures. Within 10 wQrk days frQm the 
day Qf applicatiQn. the gepartment sball: 

44 
A. Observe the client in the client's cyrrent envirQnment: 

46 
B. Obtain a brief family syrvey: 

48 
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2 

4 

c. Make a preliminary assessment of the client's abilities 
and needs and of the relevant services presently available 
to the client: and 

D. Ensure the client's access to an advocate throughout the 
6 process under this section and sections 4268 to 4273. 

8 §4268. Eyaluation 

10 After completing the procedures specified in section 4267, 
subsection 2, the department shall immediately cause a 

12 comprehensive evaluation of the client to be conducted, including 
a consideration of physical, emotional, social and cognitive 

14 factors. 

16 1. Location. The comprehensive evaluation must be 
conducted locally, except where resources reguired to carry out 

18 the evaluation are not available. 

20 2. Comprehensive evaluation. The comprehensive evaluation 
must be conducted by professionals who have appropriate training 

22 and experience in the diagnosis and treatment of persons with 
mental retardation or autism and other relevant disciplines in 

24 assessing areas of need. 

26 §4269. Report 

28 Within 30 days of the date of application under section 
4267, the department shall obtain a report of the comprehensive 

30 evaluation, which must state specifically whether or not the 
client is a person with mental retardation or autism. 

32 
1. Client not a person with mental retardation or autiSDl. 

34 If the comprehensive evaluation concludes that the client is not 
a person with mental retardation or autism, the department shall 

36 deny the application for services, care and treatment, but shall 
make appropriate referrals in cases in which clear needs of the 

38 client exist. 

40 2. Client a person with uaental retardation or autism. If 
the comprehensive evalyation conclydes that the client is a 

42 person with mental retardation or autism and is in need of 
services: 

44 

46 

48 

50 

A. The department, through the regional office, shall 
develop a person-centered plan or service plan, or both; and 

B. If a person-centered plan is to be developed, the 
department, throygh the person-centered planning team, shall 
develop and begin to implement a person-centered plan for 
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the client within 60 days of the date of application under 
2 section 4267. 

4 3. Preschool child. I f the report of the comprehens ive 
evaluation concludes that a child. from birth to 5 years of age. 

6 is developmentally delayed and is in need of infant development 
services or other early intervention se~vices: 

8 
A. The department. through the regional office. shall 

10 develop a person-centered plan or service plan. or both; and 

12 E. If a person-centered plan is to be developed. the 
department. through the person-centered planning team. shall 

14 develop and begin to implement a person-centered plan for 
the client within 60 days of the date of application under 

16 section 4267. 

18 §4270. Person-centered plan 

20 1. Right to person-centered planning. A client must be 
afforded the opportunity to engage in a per§on-centered planning 

22 process in which the needs aQg gesires of the client are 
igentifieg aQd articulateg. A client must be offered a plaQQiQg 

24 process at least anQually with the as§eQt Qf the clieQt Qr the 
clieQt's guargiaQ. All services must have the gQal Qf maximizing 

26 develQpment ang sQcial integratiQn intQ the cQmmunity. 

28 2. Indiyidually tailored plan. A persQn-centereg plan must 
be ingivigually tailQreg tQ the client's age. sex. cQndition. 

30 abilities. experiences and neegs. 

32 3. Process. The planniQg process must inc1uge members of 
the per§Qn-centereg planniQg team chQsen by the persQn and Qther 

34 participant§ whQ caQ be anticipateg to a§sist the persQQ in 
identifying ang wQrking tQward meeting igentified needs and 

36 ge§ires. The plaQning prQcess at minimum must incluge the 
persQQ. the per§QQ's guardiaQ ang the per§QQ's iQgividual support 

38 cQQrgiQatQr. The planning prQcess may al§o inc1uge participation 
or input by friengs. service proviger§. agvQcates. allies and 

40 others. 

42 

44 

46 

48 

50 

4. Contents of plan. Each person-centereg plan must: 

A. Define the prQjection of neegs without regarg tQ service 
availability; 

E. DefiQe §uPPQrt service need§ fQr the client with regarg 
to service availability and assess and geUne the neeg fQr 
the provi§iQn Qf sUPPQrt ang traiQing fQr parents and Qthers 
who support clients; iQclUgiQg. but not limiteg to. the use 
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of alternatiye communications systems, safe crisis 
2 interyention strategies and informal proyisions of support 

services; 
4 

c. Define necessary services to meet the client's needs: 
6 

D. Recommend the optimal course of action; and 
8 

E. Include plans for the actiye and continued exploration 
10 of suitable program alternatiYes based on client need. 

12 5. Implementation. Implementation of all parts of a 
person-centered plan must occur at the earliest possible time and 

14 is governed by section 4271, subsectiQn 4. All parts Qf a 
persQn-centered plan must be agreeg to, prior to implementation, 

16 by the client. if the client is able, or the client's legal 
guargian. 

18 
6. Person-centered plapping reRQrts. All igentified neegs 

20 ang gesins Qf the client must be nCQrgeg in a written report 
whether or nQt the gesins are reasonably achievable Qr whether 

22 or not the neegs can presently be aggresseg. An action plan to 
aggress each unmet neeg must be inclugeg in the rePQrt. In cases 

24 in which resources reguireg to addreSS identified needs are not 
ayailable, the repQrt must incluge a 2-part action plan based on 

26 available seryices that; 

28 

30 

32 

A. Agdresses the neegs as nearly as possible; and 

B. Igentifies steps towarg meeting the client's actuel 
identified needs. 

Each actiQn plan must include the names end signatures of the 
34 ingiyiguals resPQnsible fQr each step of the ection plen and an 

estimateg time fQr fully egdressing the neeg. 
36 

7. Reyiew of person-centered plan. The client or anQther 
38 member Qf the person-centered planning team may initiate a reyiew 

of the client's persQnal plen when necessery. 
40 

42 

44 

46 

48 

50 

A. The review may be gQne by e meeting of the team or by 
other means sufficient to address the needed or desired 
chenges. 

B. The reyiew must incluge the client, the client's 
guardian, if any, end the ingiyidual supPQrt coordinetQr. 

C. Eyents that leag tQ plan reyiew incluge, but ere not 
limiteg to, use of crisis interyentiQn seryices, use of 
physicel restreints eng eyents that pose a significant 
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2 

4 

6 

change in or threat to the client's health. abilities or 
life circumstances. 

D. Other events that lead to a plan review may be 
identified by the team. 

8. Assistance. The department shall assist clients for 
8 whom such needs are identifieg unger this section to obtain 

housing. employment or other meaningful occupation. medical and 
10 other professional therapeutic services. recreational and 

vocational opportunities and egucational services. 
12 

9. Major changes. Any major changes in a client's 
14 person-centereg plan may be made only in accorgance with section 

4271. subsection 6. 
16 

§4271. Service agreements 
18 

1. Service agreement regpired. A person-centered plan must 
20 be carried out pursuant to a written service agreement. 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

2 • Signatures. A service agreement must be signed and 
gated by at least: 

A. The client. if competent: 

B. The client's guardian if the client is not competent: 

C. A client advocate. if the client has no guardian or is 
under public guardianship: 

D. The ingivigual support coordinator: 

E. The chief administrative officer of the facility or the 
chief administrative officer's agent if a client is being 
admitted to. treated in or discharged from a facility: and 

F. The chief administrative officer, or the chief 
administrative officer's agent. of other public or private 
agencies or groups that agree to provide services to the 
client. 

3. Contents. A service agreement must at least: 

A. Specify the respective responsibilities. as applicable. 
of the client. the family or guargian of the client. the 
regional office. the facility ang each public ang private 
agency that intends to provige services to the client: 
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2 

4 

6 

B. Identify by job classification or other description each 
individual who is responsible for carrying out each part of 
the person-centered plan; and 

c. Specify the date on which the review required in 
subsection 5 must occur. 

8 4. lJQplementation of person-centered plan. Implementation 

10 

12 

14 

16 

18 

20 

22 

of a person-centered plan is as follows. 

A. No part of a person-centered plan may be implemented 
until each person required to sign the service agreement 
under subsection 2 has signed it. 

B. An existing person-centered plan is considered to be in 
effect until all persons required to sign under subsection 2 
have signed the new service agreement. 

C. A person-centered plan may not be in effect longer than 
one year and 2 weeks from the day on which the last person 
signed the service agreement. 

5. Review. At least 30 days prior to the termination of a 
24 service agreement, a person-centered planning team shall meet to 

assess the present person-centered plan and, if further services 
26 are recommended, to prepare a new plan. 

28 6. Amendment. A major change in a client's person-centered 
plan may occur only after the service agreement has been amended 

30 and signed by the persons specified in subsection 2. 

32 §4272. Grievances and ~als 

34 1. Adyocac;y system. The department shall ensure that an 
advocacy system adequate to meet the needs of all clients is in 

36 place. 

38 2. File guidance. All persons who have applied for or who 
are recel.vl.ng services from the department under this chapter 

40 have the right to file a grievance concerning any action or 
decision of the department or any failure of refusal to act by 

42 the department. Grievances may be filed by the person or by the 
person's representative. 

44 
3. Botices; easily understood language. Notices regarding 

46 grievance and appeal rights must be provided in language that is 
easily understood and must be included with all notices regarding 

48 the person-centered planning process and in all other 
circumstances when su.pportive services are provided or denied. 

50 All completed person-centered plans must provide such notice and 
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in addition, in easily understood language and in bold print, 
2 must inform clients and their representatiyes that a grieyance 

may be filed oyer any disagreement regarding any part of the 
4 person-centered plan. All notices required in this section must 

proyide the address and phone number of the Office of Advocacy as 
6 defined in section 1205. 

8 4. Informal grievance procedure. Informal grieyances must 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

be addressed according to this subsection. 

A. Any expression of disagreement by the client or the 
client's representative, either orally or in writing, with 
the proyision of services or the failure or refusal to 
proyide services constitutes an informal grieyance. All 
informal grieyances must be noted in the client's record on 
the date they occur. Notice of these grievances and appeal 
rights must be proyided immediately to the client and the 
client's representatiye. If a grieyance is not resolyed 
within 5 working days, the department shall notify the 
Office of Adyocacy as to the nature of the grieyance and the 
persons inyolyed. 

B. If the grieYance is resolved within 10 working days, the 
department shall note in the c;;lient' s record the nature of 
the grievance and a desc;;ription of the resolution. 

C. If the grieYance is not resolved within 10 working days, 
the department shall provide to the client, the client's 
representative and the Office of Adyocacy a written decision 
setting forth the nature of the grievance, the department's 
decision on the grieyance and the reasons for the decision. 
The decision must set forth, in easily understood language 
and in bold print, that the c;;lient or the client's 
representative may seek reyiew of the department's decision 
in accordance with subsection 5. Such an appeal must be 
filed within 10 days of receipt of the department's decision. 

D. If the department is unable to provide the written 
decision described in paragraph C within 10 days, the 
department shall inform the client, the client's 
representatiye and the Offic;;e of Adyocacy in writing within 
the 10-day period that tbe grievance is deemed to be denied. 
The notice must set forth, in easily understood language and 
in bold print, that the client or the client's 
representatiye m£!,y seek reyiew of the dep£!,rtment' s deemed 
denial in accord with subsection 5. Such an appeal must be 
filed within 10 d£!,ys of receipt of the notice of the deemed 
denial. 
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2 

4 

E. If the department fails to provide either a decision as 
set out in paragraph C or a deemed denial as set out in 
paragraph D, then the grievance is deemed granted. 

5. Formal review. Formal review must be held according to 
6 this subsection. 

8 A. Appeals of any grievance decision or deemed denial must 
be filed within 10 days of receipt of notice of the decision 

10 or deemed denial. The department shall immediately forward 
all appeals to the hearings unit. which must schedule a 

12 hearing within 10 working days of receipt of the appeal. The 
hearings unit shall give notice of the hearing to the 

14 client. the client's representative and the department. The 
hear ing may be held at a regional Qffice Qf the department 

16 or such other location that can provide more suitable 
accornmodatiQns Qr level of comfort for the client. 

18 

20 

22 

24 

26 

28 

B. The hearing must be held in accordance with the rules Qf 
the hearings unit. Within 3 wQrking days Qf the 
administrative hearing. the hearing officer shall forward a 
written decision to the client. the client's representative. 
the Qffice Qf Advocacy and the department. 

C. The hearing officer's decision shall constitute final 
agency action for purpose of Rule 80C of the Maine Rules of 
Civil Procedure. 

6. Appeals. Appeals of the hearing officer's decision are 
30 gQverned by Rule 80C Qf the Maine Rules of Civil Procedure. If 

the client prevails in any such appeal, counsel for the client 
32 may be awarded a reasonable attQrney's fee in addition to 

allowable cQsts if the department's position on appeal was not 
34 substantially justified. 

36 §4273. Qnality assurance 

38 1. COJIIPrehensive qualiq assurance plan. The department 
shall develop a cQmprehensive quality assurance plan. The plan 

40 must include the periodic measurement of the quality of life of 
each client. The plan must set fo(th Qbjective standards in such 

42 areas as medication erron. restraints and assaults for 
determining the adequacY of services provided to clients. The 

44 quality assurance plan must ensure that any electronic record 
accurately reflects the unmet needs of each client. Quality 

46 assurance information must be made available to each client's 
person-centered planning team. At least once every 4 years. the 

48 department shall contract for a comprehensive independent audit 
of the mental reta(dation or autism service delivery system. 
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using a contractee mutually agreed upon by the department and the 
2 Consumer Advisory Board. 

4 2. Provides, adequate knowledge. The department shall 
provide and ensure that providers of services to persons with 

6 mental retardation or autism have an adequ$ite understanding of 
mental ret$ird$ition and autism Sind $ire $idequately trained in 

8 effectively delivering C$ire, treatment and services in accord$ince 
with this sUbsection. 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. The department shall employ $i minimum of one mental 
ret$irdation or $iutism tr$iining supervisor and 5 training 
coordin$itors, loc$ited st$itewide, to provide tr$iining Sind 
support to $iny $illy or other person serving a person with 
ment$il retardation or $iutism in any $ispect of care, 
yeatment or service th$it is sought or required, including 
but not limited to: 

(1) Person-centered pl$inning: 

(2) Farnily support: 

(3) Crisis assessment, prevention Sind intervention; 

(4) Behavior$il ang restr$iint techniques; 

(5) Administration of megication; 

(6) Communication modes $ing $idaptive gevices; and 

(7) Use of Sind access to benefits and service gelivery 
systems. 

B. The gep$irtment shall employ the following professionals 
to gevelop resources and present training in their 
respective fields as well as to igentify, $ing assist in, 
$ire$iS of the St$ite where short$iges of professional services 
exist; 

(1) Medicaig speci$ilist: 

(2) Egucation$il speci$ilist; 

(3) Communications expert; 

(4) Physic$il therapist; 

(5) Dentist; 

(6) Psychologist: Sind 
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4 

6 
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10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

(7) Psychiatrist specializing in the use of 
psychotropic medications. 

C. The department shall publish and distribute through the 
regional offices the information conveyed through training 
in written and electronic form and shall publish a resource 
directory of residential and program services in the State 
at least annually. 

D. The department shall have an annual written agreement 
with each provider of residential and program or work 
services. The written agreement must: 

(1) Ensure that assessment of the client's 
satisfaction with the client's reiidence, program, 
workplace, iupports and services is the primary 
indicatpr pf the prpvisipn of high-quality services and 
supports; 

(2) Include the provider'i agreement to follow all 
applicable laws, rules and regulationi: 

( 3 ) Ensure that the department and its employees and 
agenti have reaionable aCCeiS to the residence or 
program of all clients and to the records of each 
residence or program: 

(4) Contain an outline of the provider's financial 
reimbursement and resppnsibilities: 

(5) Ensure participation by providers in the planning 
process; 

(6) Ensure cpmpliance with each person's service 
agreement, as outlined in the planning process: 

(7) Cpntain a description of the sanctions shQuld the 
provider npt meet the terms Qf the agreement: and 

(8) Ensure that the prQvider develQP and implement a 
quality assurance plan and make it available to the 
department. 

§4274. Emergency procedures 

1. Custody for e_rgency transport. If a law enfQrcement 
48 officer pr departmental crisis wprker has naionable grpunds to 

believe, based uppn the officer's or worker's persQnal 
50 observatiQn, that a perspn is a persQn with mental retardatipn Qr 
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autism and that the person presents a threat of imminent and 
2 substantial physical self-harm or harm to others and that an 

emergency exists requiring immediate residential placement, then 
4 the officer or client worker may take the person into custody. 

6 A. If the officer or crisis worker does take the person 
into custody, the officer or crisis worker shall deliver the 

8 person, within 6 hours, for eXamination by an available 
licensed physician or licensed psychologist as provided in 

10 subsection 4. 

12 a. When an employee of the Office of Advocacy, acting as 
the department's agent in compliance with the duties 

14 delineated in the Adult Protective Services Act, has 
reasonable cause to believe, based on a protective referral 

16 report, that the subject of the referral is an adult 
incapacitated person, that a condition exists that is 

18 alleged to place the subject at risk of serious harm and 
that the subject can not or will not cooperate in the 

20 process of assessing questions of safety raised by the 
report of abuse, neglect or exploitation and an advocate 

22 presents to a law enforcement officer or crisis worker a 
statement signed by an advocate that the conditions exist. 

24 the lOW enforcement officer p, cr1S1S wp,ker shall 
immediately take the person into custody and proceed with 

26 the actions set out in paragraph A. 

28 2. Certificate not executed. If a certificate relating to 
a person's likelihOOd of serious harm is not executed by the 

30 examiner under subsection 4, the officer or crisis worker shall: 

32 A. Release the person from custody and, with the person's 
permission, return the person immediately to that person's 

34 place of residence: 

36 at Release the person from protective custody and, with the 
person's permission, return the person to the place where 

38 the person was taken into custQdy: or 

40 C. If the person is also under arrest for viQlation of law, 
retain the perspn in custody until the person is released in 

42 accordance with the law. 

44 3. Certificate executed. If the certificate is executed by 
the examiner under subsection 4, the officer shall undertake 

46 within 18 hours to obtain the endorsement by a judicial officer 
under subsection 4 and may detain the person for as long as 

48 necessary to obtain the endorsement. 
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4. Admission. A person may be admitted to a facility after 
2 t.he facility has received an application and cert.ificate 

according to t.he procedures set. out. in this subsection. 
4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. Any healt.h officer, law enforcement. officer or ot.her 
person may make a writ.ten applicat.ion t.o admit. a person to a 
facility, subject to the prohibit.ions and penalt.ies of 
section 3805, st.at.ing the belief t.hat. the person is in need 
of services in a facility offering a secure sett.ing; that. an 
emergency exist.s requiring immediat.e placement. in a facilit.y 
offering a secure setting; and the grounds for this belief. 

B. The written application must be accompanied by a dat.ed 
certificate, signed by a licensed physician or a licensed 
clinical psychologist, st.at.ing; 

(I) The physlcian or psychologist. has examined the 
person on the dat.e of the certificate, which date may 
not be more than 3 days before the date of admission to 
t.he facility: and 

(2) The physician or psychologist is of the opinion 
that the person is a person with mental retardation or 
autism in need of services in a safe and secure 
facility. 

C. The application and accompanying certificate must be 
reviewed by a Justice of the Syperior Coyrt. a Judge of the 
District Court. a Jydge of Probat.e or a jystice of t.he peace. 

(1) If the jydge or justice finds the application and 
accompanying certificate to be regylar and in 
accordance with t.he law, t.he jydge or jystice shall 
endorse them. 

(2) A person may not held against the person's will in 
the facility ynder t.his sybsection ynless t.he 
application and certificate have been endorsed by a 
jydge or jystice. except that a person for whom an 
examiner has execyted the certificate provided for 
ynder this sybsect.ion may be det.ained in a facility for 
as long as is necessary to obtain the endorsement by~ 
judge or jyst.ice. if the person or persons transporting 
the person t.o t.he facility yndertake to secure the 
endorsement. forthwith ypon execytion of t.he cert.ificate 
by the examiner. 

D. Upon endorsement by the jydge or justice of the 
application and certificate. any health officer. police 
officer or other person designated by the jydge or jystice 

Page 36-LR2239(1) 



2 
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10 
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16 

may take the person into custody and transport that person 
to the facility designated in the application. 

E. The county in which the person is found is responsible 
for any expenses of transportation for the person under this 
subsection. including return from th§ facility if admission 
is d§clined. 

F. Under this subsection, a facility may admit the client 
for no longer than 5 days. but if a petition for judicial 
commitment is filed. the facility may admit the client for 
an additional period not to §xceed 25 days from the date of 
application. 

§4275. Client's right to leave facility 

A client admitted to any facility by informed consent may 
18 leave a facility at that client's own request. 

20 SUBCHAPTER III 

22 RIGHTS OF PERSORS NIm MQl'AL 
RETARDATIOR OR Am:ISM 

24 
§43Ql. Definitions 

26 
As used in this subchapter, unless the context otherwie;~ 

28 indicates. the following terms have the following meanings. 

30 

32 

34 

1. 
facility 
part. by 
Servicee;. 

Day facility. "Day facility" means any nonresidential 
owned. operated. licensed or funded, in whole or in 

the department or through the Department of Human 

2. Discipline. "DisCipline" means methods or procedures to 
36 obtain compliance with a set of rules, such as houe;e rulee;. 

designed to ensure order and safety. 
38 

3. E~ress and informed, consent. "Express and informed 
40 consent" means consent voluntarily given with sufficient 

knowledge and comprehension of the subject matter involved so as 
42 to enable the person g1v1ng consent to make an enlightened 

decie;ion. without any el§m§nt of forQe, fraud, deQ§it, duress or 
44 other form of Qonstraint or Qoercion. 

46 4. Residential facility. "Residential facility" meane; a 
faQility providing 24-hour ree;idential seryiQes for pere;ons with 

48 mental retardation or autie;m that is owned. operated. licensed or 
funded, in whole or in part, by the department or through the 

50 Department of Human ServiQes. 
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2 5. Restraint. "Restraint" means any intervention intended 
to interfere with the voluntary movement of an individual or any 

4 part of the individual's body. "Restraint" may also include a 
verbal demand coupled with an overt or implied threat to use 

6 pbysical force. 

8 6. Seclusion. "Seclusion" means tbe solitary placement of 
a client in a locked room for any period of time. 

10 
7. Supports. "Supports" are those actions or that 

12 assistance tbat permits a person with mental retardation or 
autism to carry out activities as tbe person desires. 

14 
8« Treatment. "Treatment" means the prevention. 

16 amelioration or cure of physical and mental disabilities or 
illness of a client. 

18 
§4302. Entitlement 

20 
A person witb mental retardation or autism is entitled to 

22 tbe rights enjoyed by citizens of the State and of tbe United 
States. unless some of these rights have been suspended as the 

24 result of court guardian~bip proceedings. 

26 S4303. Protection 

28 The Legislature finds and declares that tbe rights of 
persons with mental retardation or autism can be protected best 

30 under a system of services that operates to guarantee individual 
dignity, liberty, pursuit of happiness and tbe protection of the 

32 civil and legal rights of persons with mental retardation or 
autism. Tbe State's system of services must operate according to 

34 these policies with the goals of; 

36 1. Co_unity based services. Continuing the development of 
community-based services that provide reasonagle alternatives to 

38 institutionalization in settings that are least restrictive~ 
tbe person receiving services: and 

40 
2. Independence and productivity. Providing habilitation. 

42 education and other training to persons with mental retardation 
or autism tbat will maximize their potential to lead independent 

44 and productive lives and tbat will afford opportunities for 
outward mobility to less restrictive settings. 

46 
S4304. Rights and basic protections of a person 

48 with mental retardation or autism 
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1. Humane treat;,ment. A person with mental retardation or 
2 autism is entitled to dignity. privacy and humane treatment. 

4 2. Practice of religion. A person with mental retardation 
or autism is entitled to religious freedom and practice without 

6 any restriction or forced infringement on that person's right to 
religious preference and practice. 

8 
3. CQJPUAications. A person with mental retardation or 

10 autism is entitled to private communications. 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

A. A person with mental retardation or autism is entitled 
to receive. send and mail sealed. unopened correspondence. A 
person who owns or is employed by a day facility or a 
residential facility may not delay. hold or censor any 
incoming or outgoing correspondence of any person with 
mental retardation or autism. nor may any such 
correspondence be opened without the consent of the person 
or the person's legal guardian. 

5. A person with mental retardation or autism in a 
residential facility is entitled to reasonable opportunities 
for telephone communication. 

C. A puson with mental retardation or autism is entitled 
to an unrestricted right to visitation during reasonable 
hours. except that nothing in this prov~s~on may be 
construed to permit infringement upon others' rights to 
privacy. 

4. Nark. A person with mental retardation or autism 
32 engaged in work programs that require compliance with state and 

federal wage and hour laws is entitled to fair compensation for 
34 labor in compliance with regulations of the United States 

Department of Labor. 
36 

5. Vote. A person with mental retardation or autism may 
38 not be denied the right to vote for reasons of mental illness. as 

prOVided in the Constitution of Maine. Article II. Section I. 
40 unless under guardianship. 

42 6. Personal property. A person with mental retardation or 
autism is entitled to the possession and use of that person's own 

44 clothing. personal effects and money. except that. when necessary 
to protect the person or others from imminent injury. the chief 

46 administrator of a day facility or a residential facility may 
take temporary custody of clothing or personal effects. which the 

48 administrator shall immediately return when the emergency ends. 
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7« WutritioD. A person with mental retardation or autism 
2 in a residential facility is entitled to nutritious food in 

adequate quantities, and meals may not be withheld for 
4 disciplinary reasons. 

6 8, Medical care. A person with mental retardation or 
autism is entitled to receive prompt and appropriate medical and 

8 dental treatment and care for physical and mental ailments and 
for the prevention of any illness or disability, and medical 

10 treatment must be consistent with the accepted standards of 
medical practice in the community, unless the religion of the 

12 person with mental retardation or autism so prohibits. 

14 A. Medication may be administered only at the written order 
of a physician. 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

B. Medication may not be used as punishment, for the 
convenience of staff. as a substitute for an habilitation 
plan or in unnecessary or excessive ~uantlties. 

c. Daily notation of medication reGeived by eaGh person 
with mental retardation or autism in a residential facility 
must be kept in the records of the person with mental 
retardation or autism. 

D. Periodically, but no le~s frequently than every 6 
months, the drug regimen of eaGh person with mental 
retardation or autism in a residential faGility must be 
reviewed by the attending physiGian or other appropriate 
monitoring body, consistent with appropriate standards of 
medical practiGe. 

E. All prescriptions for a person with mental retardation 
or autism in a residential facility must have a terminatiou 
~ 

F. PharmaGY seryiGgs at gaGh rgsidential faGility opgrated 
by thg dgpartment must bg dirgcted or supgrvisgd by a 
profgssionally Gompetgnt pharmacist licgnsgd according to 
the provisions of Title 32, chapter 41. 

G. Prior to instituting a plan of gxpgrimgntal mgdical 
trgatment or Garrying out any surgical procedurg, gxprgss 
and informed Gonsent must be obtained from the person with 
mgntal ntardation or autism, unless the person has been 
found to bg 199ally inGompgtgnt, in which Gasg thg pgrson'~ 
guardian may consgnt. 

(1) Bgfore making a treatmgnt or surgiGal dgcision, 
thg pgrson must bg given information, inGluding, but 
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2 

4 

6 

8 

10 

12 

14 

16 

not limited to, the nature and consequences of the 
procedures, the risks, benefits and purposes of the 
procedures and the availability of alternate procedures. 

( 2) The person or, if that person is legally 
incompetent, that person' s guardian may withdraw 
express and informed consent at any time, with or 
without cause, before treatment or surgery. 

H. Notwithstanding the absence of express and informed 
consent, emergency medical care or treatment may be provided 
to any person with mental retardation or autism who has been 
injured or who is suffering from an acute illness, disease 
or condition if delay in initiation of emergency medical 
care or treatment would endanger the health of the person. 

I. Notwithstanding the absence of express and informed 
18 consent, emergency surgical procedures may be provided to 

any person with mental retardation or autism who has been 
20 injured or who is suffering from an acute illness, disease 

or condition if delay in initiation of emergency surgery 
22 would substantially endanger the health of the person. 

24 9. Sterilization. A person with mental retardation or 
autism may not be sterilized, except in accordance with chapter 7. 

26 
10. Social actiVity. A person with mental retardation or 

28 autism is entitled to suitable opportunities for leisure 
activities that include social interaction. 

30 
11. Physical exercise. A person with mental retardation or 

32 autism is entitled to opportunities for appropriate physical 
exercise, including the use of available indoor and outdoor 

34 facilities and equipment. 

36 12. Discipline. Discipline of persons with mental 

38 

40 

42 

44 

46 

48 

50 

retardation or autism is governed by this subsection. 

A. The chief administrative officer of a day or residential 
facility shall prepare a written statement of policies and 
procedures for the control and discipline of persons 
receiving services that is directed to the goal of 
maximizing the development of clients. 

(1) Clients are entitled to participate, as 
appropriate, in the formulation of the policies and 
procedures. 

(2) Copies of the statement of policies and procedures 
must be given to each client and, if the client has 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

been adjudged incompetent, to that client's parent or 
legal guardian. 

(3) Copies of the statement of policies and procedures 
must be posted in each residential and day facility. 

(4) Copies of the statement of policies and 
procedures, as well as any subsequent reYl.Sl.ons, must 
be provided promptly to the Office of Advocacy and tQ 
the department. 

B. CQrpQral punishment Qr any form of inhumane discipline, 
including but not limited to enclosed cribs, barred 
encloGur~s, carnisQles, straight jack~ts or any iromQbilizing 
tying Qr binging, is not permitteg. 

C. SeclusiQn is not permitteg. 

D. Any use Qf diGcipline 3 or more timeG in 2 weeks Qr in 
any Qther regular pattern requireG a review by the 
person-centereg planning teams. 

13. Behavior modification. BehaviQr mQgificatiQn Qf a 
24 client is gQyerneg by this subsection. 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

A. A client may nQt be subjected tQ a treatment prQgram to 
.ti.im.inate gangerQus or malagaptiye behavior withQut first 
being exarnineg by a physician to rule Qut the PQssibility 
that the behaviQr is organically causeg. 

B. Treatment prQgrarns involving the use of nQxiQus or 
painful stimuli may be useg Qnly to cQrrect behaviQr mQre 
harmful tQ the client than is the treatment prQgrarn ang only: 

(1) On the recQmmendatiQn Qf a physician. psychiatrist 
Qr PGycholQgistj and 

(2) With the apprQval, fQllQwing a case-by-case 
review, Qf the gepartment, S'- designateg representative 
Qf the DivisiQn Qf Mental RetardatiQn. a representative 
Qf the Office Qf AQyQcS'-cy ang a 3rg person gesig~ 
by the Consumer Advisory BQarg. 

C. The chief administrative Qfficer Qf each facility shall 
prepare Qr agQpt a written statement Qf policies and 
prQcegures fQr the behaviQr mogificS'-tiQn of clients that is 
girecteg tQ thg gQal Qf maximizing the gevelopment of 
clients. 
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2 

4 

6 

8 

10 

12 

14 

16 

(1) Clients are entitled to participate in the 
formulation of the policies and procedures. 

(2) Copies of the statement of policies and procedures 
must be given to each client and, if the client has 
been adjudged incompetent. to that client's parent or 
legal guardian. 

(3) Copies of the statement of policies and procedures 
must be posted ip each residential and gay facility. 

(4) Copies of the statement of policies ang 
procegures, as well as any subseguent rev1S10ns, must 
be provigeg promptly to the Office of Agvocacy ang the 
department. 

14. Restraints. Persons with mental retargation or autism 
18 are entitleg to be free from restraints. Restraints may be 

employeg only in emergencies as part of a behavior modification 
20 program to protect the person from imminent injury to that person 

or others. Enclosed cribs, barreg enclosures, camisoles, 
22 straight jackets pr any imroPbilizing tying pr binging may npt be 

useg as emergency interventipn. 
24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. Restraints may not be useg as punishment, for the 
convenience of the staff pr as a substitute for habilitative 
services. 

a. Restraints may impose only the least possible 
restrictions consistent with their purpose and must be 
removeg when the emergency engs. 

C. Restraints must be gesigneg ang used to allow the 
greatest ppssible cpmfprt ang safety. 

D. Mechanical supports used in normative situations to 
achieve proper bogy position and balance are not considered 
restraints, but mechanical supports must be prescriptively 
designeg ang applied unger the supervisj,pn of a gualifieg 
professional with cpncern fpr principles of gopg body 
alignment, circulation ang allowance for change of position. 

E. A device whose effect is to reguce or inhibit a client's 
mpvement in any way, but whose purpose is tp maintain or 
ensure safety of the client, is not cpnsigereg a restraint. 
Such devices may be uSQd only after being rQcpmmengeg by a 
gualifiQg prpfessipnal after approval of the client's 
PQrson-cQnterQg plan, and the cpmmittee describeg in 
subsQction 13, paragraph S, sybparagraph (2), 
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10 
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F. Daily reports on the use of restraints must be made to 
the appropriate chief administrative officer of the 
facility, the department and the Office of Advocacy. 

The reports must summarize all cases involving the use of 
restraints, the type of restraints used, the duration of use 
and the reasons for the use. 

A monthly summary of the reports must be relayed to the 
Office of Advocacy. 

15. Records. All records of clients must remain 
confidential as provided in sectiQn 1207. 

A. The person with mental retardatiQn Qr autism Qr, if the 
persQn is incQmpetent, a parent Qr guardian is entitled to 
have access tQ the recQrds UPQn re~uest. 

B. The cQrnmissiQner is entitled to have access to the 
20 recQrds Qf a day facility Qr a residential facility if 

necessary tQ carry out the statutQry functions of the 
22 cQmrnissiQner's Qffice. 

24 S4305. Violations 

26 1. Report and investigation. Any alleged violation Qf the 
rights of a client must be reported immediately to the Office of 

28 AdvQCacy, the department and the Attorney General's Qffice. 

30 A. The Office of Advocacy shall cQnduct an investigation Qf 
each alleged violatiQn pursuant tQ sectiQn 1205. 

32 
B. The Office of Adyocacy shall submit a written report of 

34 the findings and results Qf the investigatiQn tQ the chief 
administrative officer of tbe facility in whicb tbe rigbts 

36 of the client were a1legegly violateg ang tQ the 
comrnissiQner within 2 working days after the gay Qf the 

38 Qccurrence Qr gisCQvery Qf the allegeg incigent. 

40 2. Civil liability. Any persQn who viQlates Qr abuses any 
rights or privileges Qf a client granteg by this subchapter is 

42 liable fQr gamages as getermineg by law. 

44 

46 

48 

A. Civil damages may be awarded fQr negligent or 
intentional violations of tbis subchapter. 

B. GQQd-faith compliance with the prQvisions Qf this 
subchapter in cQnnectiQn with evaluatiQn. admissiQn. 
habilitatiQn prQgramrning. egucatiQn, treatment Qr giscbarge 
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2 

of a client is a defense to a civil action under this 
subchapter. 

4 3. Prohibited acts: penalty: defense. A person is guilty 
of violation of the rights of a client if that person 

6 intentionally violates or abuses any rights or privileges of a 
client granted by this subchapter. 

8 

10 

12 

14 

16 

18 

A. Violation of the rights of a client is a Class E crime. 

B. Good-faith compliance with the provisions of this 
subchapter in connection with evaluation, admission, 
habilitation programming. education, treatment or discharge 
of a client is a defense to prosecution under this 
subchapter. 

§4306. Notice of rights 

The commissioner shall provide a written copy of this 
20 subchapter and of section 1207 to each client and. if the client 

has been adj udged incompetent. to the parent or guardian of the 
22 client. 

24 1. Prompt notification. Each client must be promptly 
informed in clear language of that client'~ legal rights. 

26 

2. Posting regyirement. A copy of this subchapter must be 
28 posted in each residential and day facility. 

30 §4307. Goyernment 

32 Upon reguest of a client. the chief administrative officer 
of a residential facility shall initiate and develop a program of 

34 government to hear the views and represent the interests of all 
clients at the facility. 

36 
1. Composition. The government of the clients must be 

38 composed 0' residents elected by other residents and staff 
advisors skilled in the administration of community organizations. 

40 
2. Duties. The government of the clients shall work 

42 closely with the department and the Office of Advocacy to promote 
the interests and welfare 0' all residents in the ,acility. 

44 
§4308. Habilitation and vocational rehabilitation services 

46 
1. Habilitation services. The department and the 

48 Department of Labor thrQugh the Office of RehabilitatiQn Services 
shall provide, to the extent of the resQurces available. for 

50 those habilitation and vocatiQnal rehabilitation services defined 
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in Title 26, section l411-A, subsection 6 and any other service, 
2 including, but not limited to, supported employment including 

work in rehabilitation facilities and work centers, as defined in 
4 Title 5, chapter 155, subchapter II; job coaching; 

transportation, recreational and leisure services; and respite or 
6 day programs designed in consultatiQn with an interdisciplinary 

team in order to make available to clients receiving services 
8 those services that are otherwise not obtainable, in the 

following order of priority: 
10 

12 

14 

A. ThQse clients who are living at home or in unsubsidized 
foster care who are between 20 and 26 years of age and are 
not receiving any day program; and 

B. All other clients who are between 20 and 26 years of age 
16 and are not receiving an appropriate day program. 

18 A client whQ is served under this section prior to the client's 
26th birthday must be allowed to continue to receive services 

20 through the vQucher system established by subsectiQn 2. 

22 2. Pument for service. The department shall establish a 
voucher system to allow the interdisciplinarY team to incorporate 

24 Qn1y thQse services determined critical and Qtherwise unavailable 
intQ a prQgram, including wQrk, habilitation OPd Qther services 

26 designated in subsection 1. when apprQpriate. The department 
shall estoblish a limit QP the amoupt Qf transitiQpal services 

28 available to cliepts receiving services eligible fQr services 
under this section. 

30 
3. Rules. The department shall Odopt ryles to establish a 

32 trapsitiQnol prQgram ynder subsectiQns 1 and 2. Rules adopted 
pyrsyant to this subsectiQP are roy tine techpical rules pyrsyant 

34 to Title 5, chapter 375, subchapter II-A. 

36 For pyrposes of this sectiQn, "interdisciplinary team" 
inclydes the cliept and a member Qf the client's family Qr the 

38 gyardiap Qf the client. 

40 Sec. 6. 34-B MRSA c. 5, as amended, is repealed. 

42 Sec. 7. 34-B MRSA §6004, first 1f, as amended by PL 1995, c. 
560, Pt. K, §64, is further amended to read: 

44 
The commissioner shall submit a report on efforts to plan 

46 for and develop social and habilitative services for persons who 
have autism and other pervasive developmental disorders to the 

48 Governor and the joint standing committee of the Legislature 
having jurisdiction over health and institutional services 

50 matters. This report must be submitted no later than January 15th 
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of every odd-nwnbered year and must be submitted in conjunction 
2 with the plan required by section 9006 iQQQ, subsection 6 1. 

4 Sec. 8. 34·8 MRSA §6252, sub·§4, 1[8, as amended by PL 1995, c. 

6 

8 

10 

12 

14 

16 

18 

20 

22 

560, Pt. K, §76, is further amended to read: 

B. Respite care may be provided to any person by the center 
without full compliance with the procedures for admission by 
judicial certification under section 9419 4274, subsection 
4, paragraph C, if: 

(1) The purpose of the respite care is for evaluation, 
diagnosis or other clearly stated and broadly defined 
therapeutic purposes of the person or the person's 
family; 

(2) Respite care may be provided, upon application to 
the department by the person, the person's guardian or 
the person's parent, for not more than 21 days at a 
time and not more than 60 days during any l2-month 
period; or 

(3) Continuing placement in the center beyond the time 
24 periods stated in subparagraph 2, if indicated, may be 

accomplished only upon full compliance with section 
26 5475. 

28 Sec. 9. 34-8 MRSA §6252, sub-§4, 1(C, as enacted by PL 1985, c. 

30 

32 

34 

503, §12, is amended to read: 

C. Admission to the center by judicial certification may be 
accomplished according to the procedures in section 9419 
4274, subsection 4, paragraph C. 

Sec. 10. 34-B MRSA §62S2, sub-§S, as enacted by PL 1 9 8 5, c. 
36 503, §12, is amended to read: 

38 5. Applicability of laws. If a child with mental 
retardation or autism is in need of treatment whe--.i.-s--mes,=ally 

40 ~e,=a~aea ~ is admitted to the center, all provisions in chapter 
Ii ~ that are applicable to state institutions shall apply to the 

42 center with respect to that child. 

44 Sec. 11. 36 MRS A §1760, sub-§28, 1(8, as amended by PL 1995, c. 

46 

48 

560, Pt. K, §82 and affected by §83, is further amended to read: 

B. Receiving support from the Department of Mental Health, 
Mental Retardation and Substance Abuse Services pursuant to 
Title 34-B, section 3604, 9466 ~ or 6204. 
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2 Sec. 12. Study committee. A committee is established to study 
whether to identify the population eligible for services and 

4 programs wi thin the scope of the Maine Revised Statutes, Title 
34-B, chapter 4 as persons with developmental disabilities, or 

6 whether to continue to identify this population as persons with 
mental retardation or autism. 

8 
The committee must include a representative from and chosen 

10 by the Department of Mental Health, Mental Retardation and 
Substance Abuse Services, 2 representatives from and chosen by 

12 the Consumer Advisory Board as established by the Maine Revised 
Statutes, Title 34-B, section 1216, 2 representatives from and 

14 chosen by the Maine Developmental Disabilities Council, 2 members 
of the Senate appointed by the President of the Senate, 2 members 

16 of the House of Representatives appointed by the Speaker of the 
House, one person appointed by the Department of Mental Health, 

18 Mental Retardation and Substance Abuse Services, Office of 
Advocacy and one consumer of services offered by the Department 

20 of Mental Health, Mental Retardation and Substance Abuse Services. 

22 The committee shall report back to the Joint Standing 
Committee on Health and Human Services by January 15, 2000. 

24 

26 SUMMARY 

28 This bill incorporates into statute portions of the 1994 
Community Consent Decree for the provision of services to persons 

30 with mental retardation or autism. Before the decree may be 
terminated by the United States District Court, the decree 

32 requires that the State establish mechanisms to ensure future 
compliance with its terms. 

34 
Consistent with the terms of the decree, this bill 

36 establishes a policy of providing education, training and support 
services and programs to persons with mental retardation or 

38 autism and it establishes a committee to study whether to 
identify the population eligible for services and programs within 

40 the scope of the Maine Revised Statutes, Title 34-B, chapter 4 as 
persons with developmental disabilities, or whether to continue 

42 to identify the population as persons with mental retardation or 
autism. 

44 
The bill continues the current practice of person-centered 

46 planning as a means for identifying and articulating the needs of 
clients for services and programs and it requires that the 

48 Department of Mental Health, Mental Retardation and Substance 
Abuse Services maintain the ratio of caseworkers to clients 
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required by the decree and that the department maintain the 
2 current system of crisis and respite services. 

4 The bill provides mechanisms to promote the level of 
programs and services specified by the decree and it requires 

6 that the department provide a system for speedy resolution of 
grievances and appeals in cases where needs go unmet. It 

8 requires that the department maintain accurate records about 
needs for services, conduct public hearings and summarize and 

10 report the status of the system to the Legislature as well as 
plan to correct identified deficiencies. The bill continues the 

12 Consumer Advisory Board as an independent oversight body with 
reporting responsibilities and requires the department to 

14 develop a quality assurance plan. 

16 The bill generally modernizes the statutes to conform with 
current practice and terminology. 
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