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119th MAINE LEGISLATURE 

FIRST REGULAR SESSION-1999 

Legislative Document No. 2076 

H.P.1455 House of Representatives, March 30, 1999 

An Act to Move the Monitoring. Auditing and Enforcement of Workers' 
Compensation Payments to the Bureau of Insurance. 

Reference to the Committee on Labor suggested and ordered printed. 

Presented by Representative STANLEY of Medway. 
Cosponsored by Senator MICHAUD of Penobscot and 
Representatives: BERRY of Livermore, BRYANT of Dixfield, MARTIN of Eagle Lake, 
SAXL of Bangor, SAXL of Portland. 
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Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 24·A MRSA §2164·D, sub.§9, as enacted by PL 1997, c. 
4 634, Pt. A, §l, is amended to read: 

6 9. Applicability. This section does not apply to claims 
invol ving we~lIe~6.!--GGmp&5&a1;.ieRT medical malpractice, fidelity, 

8 suretyship or boiler and machinery insurance. 

10 Sec. 2. 24·A MRSA c. 26·A is enacted to read: 

12 CBAP7IH 26-A 

14 !9R'DS ' C(JIPIISAU(JJ 
IllUlORIRG. ADDITIRG AID QFQICIMSBT 

16 
52398. DeyeloJPCJI,t of audit. enforcement and IIlOJI,itoring progr_ 

18 
The superintendent shall e§tablish an audit, enforcement and 

20 monitoring program to en§ure that all obligations under Title 
39-A are m~t. The functions of the audit and enforcement program 

22 include, but are not limited to, auditing timeline§s of payments 
and claims handling practice§ of in§urer§, s~lf-in§urer§ and 

24 3rd-party AQmini&trAtor§: determining whether insur~rs, 
self-insurers and 3rd-Puty administrators are unreasonably 

26 contesting claims; and ensuring that all reporting requirements 
are met. 

28 
52398-A. Auditing of claims 

30 
1. Audits. The superintendent §hall audit claims records, 

32 including files held by in§urers, self-in§urers and 3rd-party 
administrators. on an ongoing basis to determine whether 

34 insurers. self-insured employers ang 3rd-party administrators 
have met their obligation§ under Title 39-A and to igentify 

36 disputes that arose. the reAsons for dispute§. the method and 
manner of their re§olution. the cost§ incurred. the rea§ons fQr 

38 attQrney invQlvement and the §ervices rendered by the attQrney§. 

40 2. NQtice Qf assessment. If. any as a result Qf an 
eXaminatiQn ang after proviging an opportunity fQr a hearing. the 

42 superintendent d~termine§ tba,t a,ny QQmpensatiQn. interest. 
penalty Qr other Qbliga,tiQn j.s due and unpa.ig tQ a,n emplQyee. 

44 dependent Qr §ervice provider. the superintendent shall issue a 
nQtice Qf a,ssessment deta,iling the amQunts due a,ng unpaid in ea,ch 

46 case a,nd §hall order the amounts paid tQ the unpaid pa,rty Qr 
parties. 

48 
3. Penalty. In aggition to any Qther pena,lty permitted 

50 under law. the superintendent ma,y auess civil penalt~es nQt to 
exceed $10.000 uPQn finding. a,fter hea,ring. that a,n emplQyer. 

52 insurer Qr 3rg-party a,droini§tra,tQr fQr an eroplQyer ha§ enga,ged in 
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a pattern of questionable claims-handling techniques or repeated 
2 unreasonably contested claims. 

4 §2398-B. Compliance reports; anpUal S'W!AIY 

6 At the end of each calendar quarter, the syperintendent 
shall prepare a compliance report summari~ing the results of the 

8 aydits and reviews condycted pyrsy~nt to this ch~ptQr and submit 
thQ qyartQrly compliancQ rQPorts to thQ Workers' CompQnsation 

10 Board and thQ Director of thQ Byreau of MabOr Standards within 
the DQpartmQnt of Labor. An annyal summary myst be providQd to 

12 thQ GovQrnor and to the joint standing cornmittQQs of the 
LQgislature having jyrisdiction over labor and banking and 

14 insyrance motters b.,y Febryary 15th of Qach yeor. The quorterly 
compliance reports and tne annyal summaries myst be made 

16 availablQ to tnQ pyblic following distribytion. 

18 §239S-C. Monitoring 

20 1. CASes. The syperintendent shall monitor cases to ensyre 

22 

24 

26 

28 

30 

32 

34 

~ 

A. Payments ore initiotQd within the timQ limits 
established in Title 39-A, sQction 205: and 

B. Payments to the employee provide tnQ full amount of 
comPQnsation to wnich tne employee is entitled and are 
properly indicated on the memorandum of payment. 

The syperintQndent shall rQquire the emplQYQe, emplQyer Qr 
insurQr to prQvidQ any infQrmatiQn rQasQnably necessary tQ 
mQnitor cases. including. but nQt limitQd to, pre-injury and 
PQst-injyry wagQ stotQmQnts. 

2. SrStem. TnQ sYPQrintendent snaIl implQmQnt a mQnitQring 
36 prQgrarn tQ QvalyatQ and cQmpore thQ cQst. ytilizotion and 

perfQrmance Qf the wQrkQrs' cQmpensatiQn systQm fQr each calQndar 
38 year beginning with 1988. TnQ infQrmotiQn cQmpiled must include 

thQ number Qf injuriQs Qccyrring and claims filed as cQmpared to 
40 emplQyment levels. tne type and cost of thQ benefits prQvided. 

attQrney involvement and litigatiQn levels and the long-term, 
42 PQst-injyry eCQnQmic statys Qf injyred wQrkers. os well as any 

Qtner data tnat is octyarially valid and can bQ utilized tQ 
44 accQmplish thQ pyrpQsQs Qf the Maine WQrkQrs' CQmpensatiQn Act of 

.ll2L. 
46 

3. Rulematipg; reCommended legislation. ThQ sYPQrintQndent 
48 may adQpt ryles rQlating tQ this chaptQr. These ryleS are majQr 

Substantive ryles pyrsuant tQ Title 5. chapter 375, subchapter 
50 II-A. The syperintendent may also recQmmend leghlatiQn needed 

tQ imprQvQ tnQ wQrhu' cQmpensatiQn system to tnQ GQvQrnQr and 
52 tne Legislatyre. 
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2 52398 D. Reports and data collection 

4 1. Workers • cogpensation s.ySteJB "npya]. report. The 
syperintendent, in consultation with the Worgers' Compensation 

6 Board and the Director of the aureau of Labor Standards within 
the Department of Labor, shall submit an annual report to the 

8 Governor and the joint standing committees of the Legislature 
having jurisdiction over labor and banking and insurance matters 

10 by February 15th of each year regarding the stAtus of the 
workers' compensation system. At a minimqm, the report must 

12 include the following data: 

14 A. The number of individUAl cases monitored to ensure the 
provision ot' benefits in Accordance with law, pursuant to 

16 section 2398-C: 

18 a. The number of cases monitored to ensure the payments are 
initiated within the time limits regyireg ang the Ageguacy 

20 of compenSAtion provigeg; 

22 C. The number of investigations pex:formeg pursuant to Title 
39-A, section 153, subsection 7: 

24 

26 

28 

30 

32 

D. The nYrober of lump-sYro settlement cases monitored ang a 
summary of post-settlement employment experience pursuant to 
Title 39-A, section 352, subsection 6: 

E. The nymber of Audits performed ang an assessment of 
compliance with the Maine Workers' Compensation Act of 1992 
baseg on augit results pursuant to section 239B-A: 

F. The number of penalties assesGed and the reasons for the 
34 assesGmentG purGuAnt to section 2398 A and pursuant to Title 

39-A, section 205, GubseCtion 3; section 313, subsection 4; 
36 Gection 3~4, sybGections 2 and 3: and section 360; ang 

38 G. The resultG of the monitoring program giving comparative 
information compilationG for the past 5 years pyrsuant to 

40 section 2398-C, subGection 2. 

42 The report mUGt contain specific data regarding compliance, 
incluging benchmarks meaGyring compliance with the Maine Workers' 

44 CompenGation Act of 1992 by indiv~dual inGurers, ulf-inGurers 
ang 3rd-party adminiGtrators, ang any pen~lties aGsesseg for 

46 noncompliance. aenchmarkG must pe gevelopeg py the 
syperintengent with input (rom inGurerG, self-inGurers, 3rg-party 

48 adminiGtratorG ang other partieG the superintendent consigers 
appropriate! The superintengent shall aho report on the 

50 utilization of troupleGhooters, agvocateG ang retaineg legal 
counsel, with correlating outcomes. 

52 
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§239S-E. Penalties 
2 

1. Re.porting violations. The superintendent may assess a 
4 civil penalty not to exceed $lOO for each violation against any 

person: 
6 

8 

10 

12 

14 

A. Who fails to file or complete anY report or form 
required by this chapter, by Title 39-A or by rules adopted 
under either: or 

S. WhO fails to file or complete such a report or form 
within the time limits specified in this chapter, in Title 
39-A or in rules adopted under either. 

2. QiDeral AutbQIitr. The superintendent may assess, after 
16 hearing, a civil penalty in an amount not to exceed $1,000 for an 

individual and Sl,O, 000 for a corporation« partnership or other 
18 legal entity for any willful violation of this chapter or Title 

39-A« for fraud or for intentional misrepresentation. The 
20 superintendent may also require that person to repay any 

compensation received through such a violation« through fraud or 
22 through intentional misrepresentation or to pay any compensation 

withheld thrOygh such a violation, through frayd or through 
24 intentional misrepresentation« with interest at the rate Of 10' 

per year. 
26 

3. Appeal. Imposition of a penalty under this section is 
28 final agency action subject to appeal to the Superior Court. as 

prOvided in Title 5« chapter 375, sybchapter VII. Notwithstanding 
30 Title 5, section 11004« execution of a penalty assessed under 

this section is st~ed during the pendency of any appeal under 
32 this subsection. The Attorney General shall represent the 

superintendent in any appeal under this subsection or the 
34 superintendent may retain private counsel for that purpose. 

36 4. EnforCement and collection. Penalties assessed under 
this section are in addition to any other remedies available 

38 under this chapter or Title 39-A and are enforceable by the 
Superior Court. 

40 

42 

44 

46 

48 

50 

52 

A. The Attorney General shall prosecute any action 
necessary to recover penalties assessed under this section 
or the superintendent may retain private counsel for that 
purpose. 

S. If any person faUs to pay any penalty assessed under 
this section and enforcement by the Superior Court is 
necessary. that person sball pay tbe costs of prosecuting 
the action in Superior Court, including reasonable 
attorney I s fees. If tbe failure to pay was without due 
cause, any penalty assessed on tbat person under this 
section must be doubled. 

Page 4-LR1444(1) 



2 

4 

C. All penalties assessed under this section are payable to 
the General Fund. 

5. Bot an element of loss. An insurance carrier's payment 
6 of any penalty assessed under this section may not be considered 

an element of loss for the purpose of establishing rates for 
8 workers' cQmpen§ation insurance. 

10 Sec. 3. 39-A MRSA §152, sub-§10, as enacted by PL 1991, c. 
885, Pt. A, §8 and affected by §§g to 11, is amended to read: 

12 
10. Case administration. The board shall assume an active 

14 and forceful role in the administration of this Act to ensure 
that the system operates efficiently and with maximum benefit to 

16 both employers and employees. 't--sAall--eeRt~RQally--meR~te~ 

~Ra~y.aQa.--~a~e6--~-~~F&--tAat--~~4~~--~~-~~~iG&G--.R 
18 aeee~aaRee-witA-tAis-AetT 

20 Sec. 4. 39-A MRSA §153, sub-§§l and 4, as enacted by PL 1991, 
c. 885, Pt. A, §8 and affected by §§9 to 11, are repealed. 

22 
Sec. 5. 39-A MRSA §153, sub-§9, as enacted by PL 1997, c. 486, 

24 §3, is repealed. 

26 Sec. 6. 39-A MRSA §154, sub .. §l, as enacted by PL 1991, c. 885, 
Pt. A, §8 and affected by §§9 to 11, is amended to read: 

28 
1. Use of fund. All money credited to the Workers' 

30 Compensation Board Administrative Fund must be used to support 
the activities of the board and of the Bureau of Insurance 

32 pursuant to Title 24-A, chapter 26-A and for no other purpose. 
Any balance remaining continues from year to year as a fund 

34 available for the purposes set out in this section and for no 
other purpose. 

36 
Sec. 7. 39·A MRSA §358-A, sub.§l, as enacted by PL 1997, c. 

38 486, §8, is repealed. 

40 Sec. 8. 39·A MRSA §§359 and 360, as enacted by PL 1991, c. 
885, Pt. A, §8 and affected by §§9 to 11, are repealed. 

42 
Sec. 9. Transition. The duties of the Workers' Compensation 

44 Board relating to the auditing, monitoring and enforcement of 
obligations under the Maine Workers' Compensation Act of 1992 are 

46 transferred to the Bureau of Insurance. 

48 1. All rules and procedures in effect, in operation or 
adopted on the effective date of this Act remain in effect until 

50 rescinded, revised or amended by the proper authority. 
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2. All positions relating to the auditing, monitoring and 
2 enforcement program within the Maine Workers' Compensation Board 

are transferred to the Bureau of Insurance, with funding provided 
4 by an allocation from the Workers' Compensation Board 

Administrative Fund. 
6 

3. The Bureau of Insurance shall submit legislation to the 
8 Second Regular Session of the 119th Legislature by January 1, 

2000 to make any additional statutory changes needed to implement 
10 the transfer of these functions from the Workers' Compensation 

Board to the Bureau of Insurance. 
12 

14 SUMMARY 

16 This bill moves the auditing, monitoring and enforcement of 
the workers' compensation system from the Workers' Compensation 

18 Board to the Bureau of Insurance and authorizes the 
Superintendent of Insurance to regulate unfair practices of 

20 workers' compensation insurers. 
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