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Be it enacted by the People of the State of Maine as follows:
Sec. 1. 17-A MRSA §1205, as amended by PL 1997, c. 273, §1,

is further amended to read:
§1205. Commencement of probation revocation proceedings by arrest

1. If a probation officer has probable cause to believe
that a person on probation has violated a condition of that
person's probation, that officer may arrest the person or deliver
a~-sumnons- -te - that--persen - erdering--that -person--to--appear--for--a
eourt-hearing-on cauge the person to be arrested for the alleged
violation., If the probation officer can not, with due diligence,
locate the person in--0rder--to--arrest--the--person—-o0r-serve--a
suUmmens —on--that -persen, that the officer shall file a written
notice of this fact with the court that placed the person on
probation. ili i n i rt

i f th n

2+ ---The - summens--delivered - pursuant - £e--subsestion-1--shall
inelude-the- signature--of--the--probation -officer, -a-brief-statement
of--the --alleged -vielatien,--the - time--and--place--0f-the--alleged
violatien-and-~ the-time,-place-and -date--the -person-is-te-appear-in
e0urk v —AS- 5001 -a5 - practicable-after-serviee -of - the--summons-the
prebation--offiger--shall-~file -with --the --court--a--metien--for
revegation--of - probatien,--whieh--shall -set--forth--in-detail--the
faets--underlying -the--alleged--riclation~--A -eopy--of--the--motien
shall-be- furnished--to--the -person-en-probation- prior--to--the -eourt
hearing-en-the-alleged-vielatienr

3+--1£-the- person-fails -to--appear-in-court-after-having-been
served- with--a- Sunons,- -or - if--written -notice--is--filed-with-the
eourt - -that--the - persen--cannot--be - lecated, - -the -eeurt-may--issue-a
warrant-for--the -arrest--of--the -person~—--The--court-mey--then -erder
the--person - committed--wikth--or - without--bail, - pending -the--eourt
hearing--or--pending - -a - preliminary --hearing,--if--the--person--is
entitled-to-such-a-hearing-under-subsection-4~

4. A person arrested pursuant to subseetiems gubsection 1
er--3--shaltl, with or without a warrant, must be afforded a
preliminary hearing as soon as reasonably possible, but not later
than on the 3rd day after arrest, excluding Saturdays, Sundays
and holidays, in accordance with the procedures set forth in
section 1205-A. Ne A preliminary hearing shail may not be
afforded if, within the 3-day period, the person is released on
bail or is afforded an opportunity for a court hearing on the
alleged violation., If---a ~-persen—-is--arrested --pursuant-—-to
subseetions-1-or-3-~-but-is-net-entitled- to--a-preliminary-hearing
under- £his--subseotion,--the -prebatien-efficer-shall--£ile -with-the
eourt--a-motion - for--reveeation--of --probation, --a6--described--in
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subseekion— -2 -A--gopy -of--the -metien -shall-be--furnished--to--the

person--on--probation-prior-te--the--eourt--hearing -en--the--alleged

viglationr A_ preliminax hearing 3 no be afforded if he
n i wi r i £ new n i
r r h i har r viction.

B+--1£f-a-person-on- probatieon 46 -charged -with -eor-eenvieted-of
a--new-offense--and - is--ingarcerated - as--a-reswlt--of--the--pending
charge--or--convietiony--a -motion—-for-revocation -as-—-desoribed -in
subsegtien- 2 -may--be-£filed--with-the--court,-Upon-£iling--of--the
motiony,-the- court--may -order -the-person--committed--with -or-without
bail,-—-pending--the--gourt--hearing--er--pending--the--preliminary
hearing«-A--person-incareerated -pursuant-£o--this--subseetion -shall
be-afforded- a- prediminary- -hearing only if -he -has-beer-released-on
bail-en-the- pending oriminal- -charge -or-pending-appeal-following-a
eonvigtiony--and -has--not-been-released--on-bail--ern-the--alleged
vielation-ef-probatieon and -has-net-been—afforded s -ecurt-hearing
within--the--time-peried--specified -in-subseotion —4-A-person-net
entitled-to--a--preliminary -hearing-under-this subseation-shall-be
furniched-with-a- copy--of--the- -motion prior -to--the -court-hearing-on
the-alleged-vielatieon~

6. Whenever a person is entitled to a preliminary hearing
pursvant--to--subseetior-4--0r--b, the failure to hold the hearing
within the time period specified in subsection 4 shall may be
grounds for his the person's release on personal recognizance
pending further proceedings.

7+ -~ The- running -of - the- period -of -probation-shall--be -telled
upon--either --the - deldivery - of--the--summens, - -the -filing - ef--the
written-notice-with the -eeurt-that-the-percon -cannot-be-loecated,
o¥-the--arrest--of--the -person,-as-provided- for--in -subsection-kr-I£
there-ig-a- finding-of-no- probable -cause,-or-if -the -court-dees-net
revoke-probatieny-the- running of--the -period -of -prebation-shall-be
deemed-not-to-have-been-tolled~

8+--In-deciding -whether - £o--cet-bail-under--this -section-and
in-setting--the -kind--and- ameurt -ef- that--bail,-the-court—must -be
guided--by - the--standards--of - post—convietion-bail-—in-Title--16,
seetion-1051,--subsections -2 -and- 3~ --Appeal-is-governed by -Title
16, --section-106l,--subsections~--5--and - 6~—--Bail--set-under—-this
seetion-is--adso--governed -by-the-sureties-and -other forms of-bail
previsions--in-Title--1B6,--chapter-106—-A,--subehapter--FV-and- -the
enforaement - provigions--in -Fitle-15,- chapter- 105, -subchapter -V,
artieles--1--and-3,--including -the--appesl--provisions—in--Fitle -16,
seetion-1099-A,-subsection-2+~

Sec. 2. 17-A MRSA §1205-A, as amended by PL 1995, c. 502,
Pt. F, §14, is further amended to read:
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§1205-A. Administrative preliminary hearing for arrested
probationer

1. Whenever it appears that a person arrested for an
alleged violation of probation is entitled to a preliminary
hearing under section 1205, the probation officer shall forthwith
furnish the person with a written notice of a preliminary hearing
to determine whether there is probable cause to believe that the
person has violated a condition of his that person's probation.
The notice shall must name the place and time of the preliminary
hearing, state the conduct alleged to constitute the violation,
and inform the person of his the person's rights under this
section.

2. The preliminary hearing must be held before an official
designated by the Commissioner of Corrections. It must be held
at a location as near to the place where the violation is alleged
to have taken place as is reasonable under the circumstances. If
it is alleged that the person violated probation because of the
commission of a new offense, the preliminary hearing is limited
to the issue of identification, if probable cause on the new
offense has been found by the District Court, or the person has
been indicted, has waived indictment or has been convicted.

3. At the preliminary hearing, the person alleged to have
violated a condition of probation has the right to confront and
cross-examine persons who have information to give against that
person, the right to present evidence on that person's behalf and
the right to remain silent. If the hearing officer determines on
the basis of the evidence before the officer that there is not
probable cause to believe that a condition of probation has been
violated, the officer shall terminate the proceedings and order
the person on probation released at once from any detention
resulting from the alleged violation, If the hearing officer
determines that there is such probable cause, the officer shall
prepare a written statement summarizing the evidence that was
brought. before the officer, and particularly describing that
which supports the belief that there is probable cause. At the
outset of the preliminary hearing, the hearing officer shall
inform the person of that person's rights under this section and
of the provisions of section 1206. That person may waive, at the
preliminary hearing, the right to confront and cross-examine
witnesses against that person, the right to present evidence on
that person's behalf and the right to remain silent. No other
rights may then be waived, nor may there be a waiver of the right
to a preliminary hearing.

4+--1f,-as-a result-of -a preliminary -hearing -held-under-this

seetion,—-there--is6--a--determination--of---probable---gause,--the
Cemmissioner-—of --Correations --0r--the--commissioner's--designated
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represeantativer,—may--fFile -with--any court-a-metion--£for-revoeeation
of-preobatien.---The -metior-must-incorporate--the -written-statement
prepared- pursuant--to--subseetion-3--and -must -be--acoompanied -by -an
appiieation--for -a-summons--ordering - the--person -te--appear-before
the-eourt-for- o hearing -on -the -alleged -vieolatien,--The -motion-and
the-application- must--be -filed-without-unnecessary--delay.—--A-copy
of-the-metion-must-be-furnished-teo-the-persen-on-prebation.

Sec. 3. 17-A MRSA §§1205-B and 1205-C are enacted to read:

court a motion for revocation of probation that sets forth the
facts underlying the alleged violation,
n moti k robati
T ns m ffor initial ran as
rovi - ion

i i n
n 1i h rr f
r T i 1
n £ in h
m he w n
i 205-A i r £
h h T ioner
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Sec. 4. 17-A MRSA §1206, sub-§1, as repealed and replaced by
PL 1977, c. 510, §73, is repealed.

Sec. 5. 17-A MRSA §1206, sub-§3, as amended by PL 1997, c.
273, §2, is repealed.

Sec. 6. 17-A MRSA §1206, sub-§7-A, as amended by PL 1983, c.
450, §8, is further amended to read:

T7-A. Upon reveeatien a_ finding of a violation of probation

pursuant-te-subsection--b,-6-0r-7, the court may vacater-in-wheile
er--din--part,r all, part or none of the suspension of execution as
to imprisonment or fine specified when probation was granted,
considering the nature of the violation and the reasons for
granting probation. The remaining portion of the sentence for
which suspension of execution is not vacated upon the revocation
of probation shall--remain remains suspended and subject to
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revocation at a later date. During the service of that portion of
the sentence imposed for which the suspension of execution was
vacated upon revocation, the running of the period of probation
shall must be interrupted and shall--resume resumes again upon

release. If the court finds a violation of probation but vacates

r f inal i iti The
court may nevertheless revoke probation and vacate the suspension
of execution as to the remainder of the suspended sentence or a
portion thereof for any criminal conduct committed during the
service of that portion of the sentence for which the suspension
of execution was vacated upon revocation.

Sec.7. 17-A MRSA §1206, sub-§§7-C and 7-D are enacted to read:

I h hi n n;
i n on pr nally in
. Advi h rgson that if th rson withdraw
h h iti f i will less
h r : an
D rson h i withdraw h
admission.
h i form n
T it
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SUMMARY

This bill restructures the laws governing probation
revocation and probation violation. It separates the procedures
for probation revocation by arrest and by summons. The bill also
makes the following substantive changes.

Currently, a person arrested for violation of probation may
be incarcerated indefinitely upon the holding of a preliminary
hearing, a procedure conducted by officials of the Department of
Corrections in the facility where the probationer is
incarcerated. No deadline currently exists for the filing of a
motion for probation revocation with respect to a person
incarcerated after a preliminary hearing or for that person's
appearance in court. This can result in an undue length of time
passing before such a person is brought before a judge or justice
and given the opportunity to request that counsel be appointed
and to request bail. This bill requires that when a person
arrested for a violation of probation is held subsequent to a
preliminary hearing, the motion for probation revocation must be
filed within 5 days of the arrest. In addition, when such a
person is not sooner released, an initial appearance must be held
by the court within 14 days of the arrest.

Current law does not provide for an initial appearance,
separate from the final hearing, on a motion to revoke
probation. Nevertheless, courts have developed a routine
practice of <conducting initial appearances on motions for
revocation of probation. The bill codifies the practice that has
developed and sets forth procedures governing initial appearances
on motions to revoke probation.

The bill also makes clear that a court may find a vioclation
of probation, but nevertheless utilize none of the initially
suspended sentence. This commonly occurs when a persomn on
probation admits a violation of probation but, prior to final
disposition, remedies the situation to the satisfaction of the
attorney for the State and the court, for example, by paying
restitution owed. The bill eliminates an ambiguity that exists
under current law as to whether this practice is authorized. The
bill also makes clear that the running of the period of probation
is tolled between the date the proceedings are commenced and the
date of final disposition, even if no part of the original
suspension order is modified.

Finally, the bill provides the same protection to persons
entering into an agreement with the attorney for the State for
disposition of a motion to revoke probation as is currently
provided under the Maine Rules of Criminal Procedure for persons
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entering guilty pleas to substantive charges. That is, the
person on probation is provided the opportunity to withdraw that
person's admission if the court deems the agreed upon disposition
too lenient and intends to enter a harsher disposition than that
agreed to.
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