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Be it enacted by the People of the State of Maine as follows: 
2 

S~~. 1. 14 MRS A §lS6, as amended by PL 1971, c. 8, is 
4 repealE~d. 

6 

8 

S4~C. 2. 14 MRSA §163, as enacted by PL 1969, c. 19, is 
repealE!d. 

S4~. 3. 14 MRSA §l65, sub-§3, tB, as enacted by PL 1995, c. 
10 299, §1, is amended to read: 

12 

14 

16 

18 

20 

22 

24 

B. Fault of the plaintiff to the extent that the 
plaintiff' s fault bars or reduces the plaintiff' s recovery 
under section l§& .ill.; or 

St~c. 4. 14 MRSA c. 8 is enacted to read: 

CIIAP'.l'.ER 8 

CORTRIBlTl"ORY FAULT. CORTBlBU"lIOR 
ABD SET'.l'LEMEIJ'. 

SIBI. Definitions 

As used in this chapter, unless the context otherwise 
26 indicat.es, the following terms have the following meanings. 

28 .L Equitable share. "Equitable share" means a party's 
percent.age share of the total combined fault allocable to all 

30 parties to the claim excluding the plaintiff, when 2 or more 
parties are jointly or severally liable upon the Same indivisible 

32 claim for the same harm. When 2 or more parties are jointly and 
severally liable upon the same indivisible claim for the same 

34 harm, a party's equitable share of fault is that party's 
percentage share of the total combined fault allocable to all 

36 parties to the claim excluding the plaintiff. A party's 
equitable share is determined by the trier of fact in percentage 

38 terms based on the relative blameworthiness of each party's 
c;:onduct and on each party' s relative causal contribution to the 

40 plaintiff's harm. The conduct of a party who is strictly liable 
to the plaintiff may be compared to and apportioned with the 

42 conduct. of a party who is liable to the plaintiff for negligence 
or recklessness. 

44 
.L_--'O.F .... a .... ul ...... t.s.. __ tt F ..... a~u""l"'-t .... ·_· ----'h...,a""s"----'t,...h"'e"----'-m!.!>eua~n~i~n~g'__-'s!..liewt"---"o"-"u"-'t<----"i~nL-..Jt~h.."i'-'i!.s 

46 subsect~ 

48 A... "Fault" means negligence, breach of statutory duty or 
Q.ther act or omission that creates a liability in tort or 
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2 
that would, apart from this chapter, give rise to the 
defense of contributory negligence. 

4 B. "Fault~ncludes acts or omissions that are in any 
measure negligent or reckless toward person or property, or 

6 that subject a party to strict tort liability. "Fault" also 
includes breach of warranty, unreasonable assumption of risk 

8 not constituting an enforceable express consent, misuse of a 
product for which a party otherwise would be liable and an 

10 unreasonable failure to avoid harm. 

12 In determining relative fault, in percentages or otherwise, the 
trier of fact shall consider both the nature of the conduct of 

14 each party at fault and the extent of the causal relation between 
the conduct and the damages claimed. Legal requirements for 

16 causal relation apply both to fault as the basis for liability 
and to contributory fault. 

18 
3. HarDt. "Harm" means injury, death, damage or loss 

20 sufficient to sustain a legal action based on fault. 

22 i. Plaintiff. "Plaintiff" means a party entitled to make a 
claim for damages regardless of whether suit is actually filed 

24 and regardless of the procedure by which the claim may be 
asserted in court, including, but not limited to, in a 

26 counterclaim or cross-claim. 

28 5. Parties. In addition to the plaintiff. "parties" means 
those who are, at the time that plaintiff's right of action 

30 accrues, potentially liable on the basis of fault to pay dama~ 
either to the plaintiff directly or in contribution to another 

32 for the same harm. "Parties" includes not only those who are 
before the court but also those who might without immunity have 

34 been brought before a court with jurisdiction to impose a 
fault-based award for the plaintiff's harm. 

36 
6. Right of contribution. "Right of contribution means ~ 

38 sharing of a loss or payment by 2 or more parties. 

40 7. Tortfeasor. "Tortfeasor" means a party liable on the 
basis of fault to pay damages either to the plaintiff directly or 

42 in contribution to another for the same harm. "Tortfeasor" 
includes a party whose fault-based liability arises in contract 

44 from breach of warranty or the like. 

46 §182. Effect of plaintiff's fault 

48 1. Bar. In a claim for harm that results partly from __ t~t 
attributable to the plaintiff and partly from fault attributable 
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to oth!u parties, the claim is barred if the plaintiff's fault is 
2 equal 1;0 or greater than that of all other parties to the claim. 

4 l..,. Reduce recovery. When fault of the plaintiff is less 
than that of the other parties, the plaintiff's recovery must be 

6 reduced to the extent that is just and equitable having regard to 
the plclintiff' s share of fault for the harm. 

8 
.3..,. Failure to mitigate. The plaintiff's failure to 

10 mitigate damages after a wrong has occurred is not contributory 
fault: but such failure may reduce the total damages that 

12 plaintiff can claim were proximately caused by those found liable 
for thE! initial harm. 

14 
SIBl. Procedure for reduction 

16 
1.., Reduction procedure. When the plaintiff is entitled to 

18 a recovery that is reduced for contributory fault, the trier of 
fact shall, unless otherwise agreed by all parties: 

20 

22 

24 

26 

28 

30 

32 

Au Find the total damages that the plaintiff would be 
§1ltitled to recover if contributory fault were disregarded; 

.IL Reduce the total damages by dollars and cents to an 

.aDlount considered just and equitable, haying regard to the 
],lJ.aintiff 's share of fault: and 

~ Return both amounts with the knowledge that the lesser 
!j.gure is the final yerdict. 

SIB.. Joint and several liability; findings 

~hen 2 or more defendants are found liable upon the same 
34 indivisible claim for the Same harm. each is jointly and 

seyerally liable to the plaintiff for the full amount of the 
36 plaintlff' s recoyery. Upon timely request of any party, the 

trier of fact shall find in percentage terms the equitable share 
38 of fault contributed by each tortfeasor. When the liability of 

one party is purely yicarious to that of another or when justice 
40 otherwise requires, the court may determine that 2 or more 

parties, are to be treated as one. 
42 

SIBS. Right of contribution 
44 

.l... Ezistence of the right. Except as otherwise stated in 
46 this sE!ction, when 2 or more parties are at fault for causing the 

same hClrm to the same plaintiff, there is a right of contribution 
48 among them. even though judgment has not been recoyered against 

all or any of them. 
50 
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Z. When assertible. The right of contribution may be 
2 determined and enforced either in the original action or by a 

separate action brought for that purpose. 
4 

3. Basis for contribution. The basis for contribution is 
6 each tortfeasor' s equitable share of the joint Obligation. The 

right of contribution exists only in favor of a tortfeasor who 
8 has paid more than its equitable share of the common liability 

and is limited to the amount of its payment in excess of such 
10 share. 

12 4. Insolvency. If a joint tortfeasor lacks capacity to pay 
its equitable share, then the resulting loss is distributed among 

14 those remaining in proportion to their respective equitable 
shares. 

16 
5. Intentional tortfeasor. There is no right of 

18 contribution in favor of any tortfeasor who has intentionally 
caused the harm. 

20 
G. Arising from settlement. Right of contribution is 

22 available to a joint tortfeasor that enters into a settlement 
with the plaintiff only: 

24 

26 

28 

30 

A. If the liability of the party against whom contribution 
is sought has been extinguished: and 

B. To the extent that the amount paid in settlement w~ 
reasonable. 

7. Liability insurers. A liability insurer, who by payment 
32 has discharged in full or in part the liability of a tortfeasor 

and has diSCharged in full its obligation as insurer, is 
34 subrogated to the tortfeasor's right of contribution to the 

extent of the amount the insurer has paid in excess of the 
36 tortfeasor's equitable share of the cornmon liability. This 

section does not limit or impair rights of subrogation arising 
38 from any other relationship. 

40 a. Indemnity. When one tortfeasor has a right of indemnity 
against another, neither has a right of contribution against the 

42 other. 

44 9. Breaches of trust. This section does not apply to 
breaches of trust or to breaches of other fiduciary obligations. 

46 
SlaG. EnforCement of contribution rights 

48 
1. By aotion. If proportionate fault among joint 

50 tortfeasors has been previously established, a party paying more 
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than its eQuitable share may recover judgment for contribution 
2 upon m()tion. 

4 A.. By separate cu;ygn. If proportionate fau~..Q1l9-_j9in....t. 
tortfeasors has not been established, contribution may be 

6 enforced in a separate action, regardless of whether a judgment 
has been rendered against either the party seeking contribution 

8 or the party from whom contribution is sought. 

10 ~.. When assertible after judgment. If a judgment has been 
renderE!d against the tortfeasor seeking contribution, the action 

12 for cQntribution must be commenced within one year after the 
judgment is final. 

14 
4.. JIbeD assertible if no jud.gme.nt. If a judgment ~~ 

16 been rendered, the party bringing the action for contribution 
must have either: 

18 

20 

22 

a.. Discharged by payment the common liability within the 
~E!riod of the statute of limitations applicable to the 
~laimant' s right of action and commenced the action for 
~()ntribution within one year after payment: or 

24 ~" Agreed while action was pending to discharge the common 
.l..iability and within one year after the agreement have paid 

26 ~le liability and commenced an action for contribution. 

28 ~. Effect of judgment and recove~. A plaintiff's recovery 
of a judgment against one tortfeasor does not of itself discharge 

30 other tortfeasors from liability for the same claim unless the 
judgment is satisfied, Satisfaction of the judgment does not 

32 impair rights of contribution. 

34 ~. Binding effect. A judgment that determines the 
equitable shares of liability for 2 or more tortfeasors who were 

36 partielS to the judgment is binding among them in determining 
their respective rights to contribution for those damage claims 

38 that W4i!re the subject of the judgment. 

40 SIBl. Release of joint tortfeasors 

42 When recovery is sought for harm caused by 2 or more 
parties, a release of one or more of them does not bar a claim 

44 against the others. Evidence of a prior release or settlement is 
not admissible on issues of liability or damages in a subseguent 

46 trial. If the plaintiff is awarded a verdict in such a case, the 
judge shall then reduce the plaintiff's recovery by deducting, 

48 for each such prior settlement, the lesser of the following: 

Page 5-LR2500(1) 



1. Value of consideration. The value of the consideration 
2 given to the plaintiff for settlement with the released party; or 

4 2. EcJ.uitable share. The released party's eguitable share 
of the joint obligation if it was determined by the trier of fact. 

6 
S188. Partial proportional settlement 

8 
If any defendant is released by the plaintiff under an 

10 agreement that precludes the plaintiff from collecting against 
remaining parties that portion of any damages attributable to the 

12 settling defendant's share of responsibility, then the following 
rules apply. 

14 
1. General rule. Such a settling defendant is entitled to 

16 be dismissed with prejudice from the case. Unless otherwise 
ordered, the dismissal bars all related claims for contribution 

18 or indemnity assertible by remaining parties. 

20 2. Post-settlement procedures. The trial court shall 
preserve for the remaining parties a fair opportunity to 

22 adjudicate the liability of the dismissed defendant. Remaining 
parties may continue to conduct necessary discovery against a 

24 settling defendant and may invoke evidentiary rules at trial as 
though the settling defendant were still a party. 

26 
3. Binding effect. To apportion responsibility in the 

28 pending action for claims that were included in the settlement 
and presented at triaL a finding on the issue of the settling 

30 defendant's liability binds all parties to the suit. but such a 
finding has no binding effect in other actions relating to other 

32 damage claims. 

34 4. Post-verdict adjustlllents. If a plaintiff recovers a 
verdict against any of the nonsettling parties, the court shall 

36 reduce the plaintiff's judgment by the amount determined at trial 
to be attributable to the settling defendant's eguitable share of 

38 fault if any was found. If such a finding was not reg:uested, 
then the court shall reduce the plaintiff's judgment by the value 

40 of the consideration given to the plaintiff for the settlement. 

42 5. EzcORtiQns. If special circumstances dictate that the 
issues can not fairly be adjudicated without fuller participation 

44 of the settling defendant. then for good cause shown the court 
may grant relief as necessary to protect the rights of remaining 

46 parties. Such an order for relief may include: 

48 

50 

A. That the settling defendant must continue to defend 
against remaining cross-claims; 
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2 

4 

6 

8 

It.. That the parties are not bound by that portion of any 
yordict or finding that determines whether or to what extent 
.tlle settling defendant shares responsibility for the 
Jjtlaintiff's harm: Qr 

.c.... That crQss-claims against the settling defendant are 

.a.E~yered fQr a separate trial. 

S4~C. S. Application. The Maine Revised Statutes, Title 14, 
10 sections 182, 183 and 184 apply to causes of action that accrue 

after the effective date of this Act. Title 14, sections 185 and 
12 186 relating to contribution apply to all rights of contribution 

that accrue after the effective date of this Act. Title 14, 
14 sections 187 and 188 relating to settlement apply to all 

settlements that are entered into after the effective date of 
16 this Act. 

18 
SmfMARY 

20 
This bill restructures the comparative negligence laws and 

22 defines how they should apply in cases with multiple defendants. 

24 The bill also restructures the laws dealing with release of 
joint tortfeasors when settlement is not reached and clarifies 

26 how the judge applies offsets against subsequent verdicts when 
there have been prejudgment settlements. 

28 
The bill also authorizes the courts to approve Pierringer 

30 releasE~ procedures in complex litigation. In a Pierringer 
settlement, the plaintiff gives up that share of recovery that is 

32 proportional to the settling defendant's fraction of 
respom:ibility. The purpose of a Pierringer release is to permit 

34 one defendant to settle with the plaintiff and to withdraw 
finally from the suit even when there are cross-claims against 

36 the defendant. 

38 The bill contains safeguards to protect nonsettling parties 
from bt:dng prejudiced by the absence of the settling defendant. 

40 It also authorizes the court, for good cause shown, to enter 
special orders to alter or suspend the terms of the release if 

42 justice requires. 
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