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L.D. 943 

DATE: 5-~ -'11 (Filing No. H- '/'16) 

APPROPRIA TIONS AND FINANCIAL AFFAIRS 

Reproduced and distributed under the direction of the Clerk of 
the House. 

STATE OF MAINE 
HOUSE OF REPRESENTATIVES 

119TH LEGISLATURE 
FIRST REGULAR SESSION 

COMMITTEE AMENDMENT "fl, to H.P. 687, 
Act to Implement the Tobacco Settlement" 

L.D. 943, Bill, "An 

Amend the bill by striking out the title and substituting 
the following: 

'An Act Regardinq Tobacco Manufacturers' 

Further amend the bill by inserting after the title and 
before the enacting clause the following: 

'Emergency preamble. Whereas, Acts of the Legislature do not 
become effective until 90 days after adjournment unless enacted 
as emergencies; and 

Whereas, the Attorney General has negotiated and settled 
Maine's legal claims against the major national tobacco 
manufacturers; and 

Whereas, Maine, along with 45 other states, 5 territories 
and the District of Columbia, entered into a master settlement 
agreement with those tobacco manufacturers; and 

Whereas, the master settlement agreement contained a model 
statute for adoption by the states; and 
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COMMITTEE AMENDMENT "fi" to H.P. 687, L.D. 943 

Whereas, it is in Maine's best interest to have the statute 
proffered in this legislation enacted into law at the earliest 
opportunity; and 

Whereas, in the judgment of the Legislature, these facts 
create an emergency within the meaning of the Constitution of 
Maine and require the following legislation as immediately 
necessary for the preservation of the public peace, health and 
safety; now, therefore,' 

Further amend the bill by striking out everything after the 
enacting clause and before the summary and inserting in its place 
the following: 

'PART A 

Sec. A-I. 22 MRSA c. 263, sub-c. ill is enacted to read: 

SUBCHAPTER III 

l'OBACCQ IWIUfAC'l.'URERS ACT 

§1580-G. Findings and pu~se. 

Cigarette smoking presents serious public health concerns to 
the State and to the citizens of the State. The Surgeon General 
has determined that smoking causes lung cancer. heart disease and 
other serious diseases. and that there are hundreds of thousands 
of tobacco-related deaths in the United States each year. These 
diseases most often do not appear until many years after the 
person in guestion begins smoking. 

Cigarette smoking also presents serious financial concerns 
for the State. Under certain health-care programs. the State may 
have a legal obligation to provide medical assistance to eligible 
persons for health conditions associated with cigarette smoking. 
and those persons may have a legal entitlement to receive such 
medical assistance. 

Under these programs. the State pays millions of dollars 
each year to provide medical assistance for these persons for 
health conditions associated with cigarette smoking. 

It is the policy of the State that financial burdens imposed 
on the State by cigarette smoking be borne by tobacco product 
manufacturers rather than by the State to the extent that such 
manufacturers either determine to enter into a settlement with 
the State or are found culpable by the courts. 
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COMMITTEE AMENDMENT "A" to H.P. 687, L.D. 943 

On November 23. 1998. leading United States tobacco product 
manufacturers entered into a settlement agreement. entitled the 
"Master Settlement Agreement. " with the State. The Master 
Settlement Agreement obligates these manufacturers, in return for 
a release of past. present and certain future claims against them 
as described therein, to pay substantial Sums to the State <tied 
in part to their volume of sales): to fund a national foundation 
devoted to the interest of public health: and to make substantial 
changes in their advertising and marketing practices and 
corporate culture, with the intention of reducing underage 
smoking. 

It would be contrary to the policy of the State if tobacco 
product manufacturers who determine not to enter into such a 
settlement could use a resulting cost advantage to derive large, 
short term profits in the years before liability may arise 
without ensuring that the State will have an eventual source of 
recovery from them ·if they are proven to have acted culpably. It 
is thus in the interest of the State to require that such 
manufacturers establish a reserve fund to guarantee a source of 
compensation and to prevent such manufacturers from deriving 
large, short term profits and then becoming judgment-proof before 
liability may arise. 

§1580-B. Definitions. 

1. "Adjusted for inflation" means increased in accordance 
with the formula for inflation adjustment set forth in Exhibit C 
to the Master Settlement Agreement. 

2. "Affiliate" means a person who directly or indirectly 
owns or controls. is owned or controlled by, or is under common 
ownership or control with, another person. Solely for purposes 
of this definition. the terms "owns." "is owned" and "ownership" 
mean ownership of an equity interest, or the equivalent thereof, 
of ten percent or more, and the term "person" means an 
individual. partnership. committee, association, corporation or 
any other organization or groyp of persons. 

3. "Allocable share" means allocable share as that term is 
defined in the Master Settlement Agreement. 

4. "Cigarette" means any prodyct that contains nicotine, is 
intended to be byrned or heated under ordinary conditions of use, 
and consists of or contains 

A. any roll of tobacco wrapped in paper or in any substance 
not containing tobacco: or 
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COMMITTEE AMENDMENT .. fi .. to H.P. 687, L.D. 94' 

a. tobacco, in any form, that is functional in the product, 
which, because of its appearance, the type of tobacco used 
in the filler, or its packaging and labeling, is likely to 
be offered to, or purchased by, consumers as a cigarette: or 

C. any roll of tobacco wrapped in any substance containing 
tobacco which, because of its appearance, the type of 
tobacco used in the filler, or its packaging and labeling, 
is likely to be offered to, or purchased by, consumers as a 
cigarette described in paragraph A of this definition. The 
term "cigarette" includes "roll-your-own" (Le, any tobacco 
which, because of its appearance, type, packaging, or 
labeling is suitable for use and likely to be offered to, or 
purchased by, consumers as tobacco for making cigarettes). 
For purposes of this definition of "cigarette," 0.09 ounces 
of "roll-your-own" tobacco shall constitute one individual 
"cigarette." 

5. "Master Settlement Agreement" means the settlement 
agreement (and related documents) entered into on November 23, 
1998 by the State and the leading United States tobacco product 
manufacturers, approved by the Su,perior Court on December 3, 
1998, in State of Maine v. Philip Morris, et al., Kennebec County 
Superior Court, Docket No. CV-97-134. 

6. "Qualified escrow (und" means an escrow arrangement with 
a federally or State chartered financial institution having no 
affiliation with any tobacco produ,ct manu,facturer and having 
assets of at least $1,000,000,000 where such arrangement requ,ires 
that su,ch financial institu,tion hold the escrowed funds • 
principal for the benefit of releasing parties and prohibits the 
tobacco produ,ct manu,facturer placing the funds into escrow from 
using, accessing or directing the use of the funds' principal 
except as consistent with section 1580-1. su,bsection 2. paragraph 
A of this Act. 

7. "Released claims" means Released Claims as that term is 
defined in the Master Settlement Agreement. 

8. "Releasing parties" means releasing parties as that term 
is defined in the Master Settlement Agreement. 

9. "Tobacco Product Manufacturer" means an entity that 
after the date of enactment of this Act directly (and not 
exclu,sively throu,gh any affiliate); 

A. manufactures cigarettes anywhere that such manufacturer 
in.t§..nds to be sold in the United States, including 
cigarettes intended to be sold in the United States throu,gh 
an importer (except where su,ch importer is an original 
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COMMITTEE AMENDMENT .. ~ .. to H.P. 687. L.D. 943 

participating manufacturer (as that term is defined in the 
Master Settlement Agreement) that will be responsible for 
the payments under the Master Settlement Agreement with 
respect to such cigarettes as a result of the provisions of 
subsection II(mm) of the Master Settlement Agreement and 
that pays the taxes speci tied in subsection I I( z) of the 
Master Settlement Agreement, and provided that the 
manufacturer of such cigarettes does not market or advertise 
such cigarettes in the United States);. 

B. is the first purchaser anywhere for the resale in the 
United States of cigarettes manufactured anywhere that the 
manufacturer does not intend to be sold in the United 
States; or 

C. becomes a successor of an entity described in paragraph 
A or B. 

The term "tobacco product manufacturer" shall not include an 
20 affiliate of a tobacco product manufacturer unless such affiliate 

itself falls within any of paragraphs A to C above. 
22 

10. "Units sold" means the number of individual cigarettes 
24 sold in the State by the applicable tobacco product manufacturer 

(whether directly or through a distributor, retailer or similar 
26 intermediary of intermediaries) durin9 the year in question, as 

measured by excise taxes collected by the State on packs bearing 
28 the excise tax stamp of the State or "roll-your-own" tobacco 

containers. The Department of Administrative and Financial 
30 Services, Bureau of Revenue Services, shall promulgate such rules 

as are necessary to obtain information from any tobacco product 
32 retailer, distributor or manufacturer, to ascertain the amount of 

state excise tax paid on tobacco products of each tobacco product 
34 manufacturer for each year. Rules established pursuant to this 

section are routine technical rules, as provided in Title 5, 
36 Chapter 375, subchapter II-A. Notwithstanding any other 

provision of law, the Bureau of Revenue Services may provide 
38 information obtained pursuant to this section as is necessary for 

a tobacco product manufacturer to compile its escrow payment 
40 hereunder. In addition, the Department of the Attorney General 

shall have the authority to subpoena the records of any tobacco 
42 product retailer, distributor, or manufacturer, to enforce this 
~ 

44 
S158Q I. Requirements. 

46 

Any tobacco product manufacturer selling cigarettes to 
48 consumers within the State (whether directly or through a 

distributor, retailer or similar intermediary or intermediaries) 
50 after the date of enactment of this Act shall do one of the 

followin9: 
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COMMITTEE AMENDMENT "~,, to H.P. 687, L.D. 943 

1. Become a participating manufacturer e as that term is 
defined in section IIejj) of the Master Settlement Agreement) and 
generally perform its financial obligations under the Master 
Settlement Agreement: or 

_2. place into a sualified escrow fund by April 15 of the 
year following the year in question the following amounts e as 
such amounts are adjusted for inflation) --

1999; $.0094241 per unit sold after the date of enactment 
of this Act. 

2000; $.0104712 per unit sold. 

For each of 2001 and 2002; $.0136125 per unit sold. 

For each of 2003 through 2006; $.0167539 per unit sold. 

For each of 2007 and each year thereafter; $.0188482 per 
unit sold. 

A. A tobacco product manufacturer that places funds into 
escrow pursuant to this subsection shall receive the 
interest or other appreciation on such funds as earned. 
Such funds themselves shall be released from escrow only 
under the following circumstances 

e 1) to pay a judgment or settlement on any released 
claim brought against such tobacco product manufacturer 
by the State or any releasing party located or residing 
in the State. Funds shall be released from escrow 
under this subparagraph 

e a) in the order in which they were placed into 
escrow and 

(b) only to the extent and at the time necessary 
to make payments required under such judgment or 
settlement; 

(2) to the extent that a tobacco product manufacturer 
establishes that the amount it waS required to place 
into escrow in a particular year was greater than the 
State's allocable share of the total payments that such 
manufacturer would have been resuired to make in that 
year under the Master Settlement Agreement (as 
determined pursuant to section IX( i) (2) of the Master 
Settlement Agreement. and before any of the adjustments 
or offsets described in section IX(i)(3) of that 

Page 6-LR1747(2) 

COMMITTEE AMENDMENT 



.., .\. 
2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

COMMITTEE AMENDMENT "~,, to H.P. 687, L.D. 943 

Agreement other than the Inflation Adjustment) had it 
been a partiCipating manufacturer, the excess shall be 
released from escrow and revert back to such tobacco 
product manufacturer: or 

(3) to the extent not released from escrow under 
subparagraph (1) or (2), funds shall be released from 
escrow and revert back to such tobacco product 
manufacturer twenty-five years after the date on which 
they were placed into escrow. 

B. Each tobacco product manufacturer that elects to place 
funds into escrow pursuant to this subsection shall annually 
certify to the Attorney General that it is in compliance 
with this subsection. The Attorney General may bring a 
civil action on behalf of the State against any tobacco 
product manufacturer that fails to place into escrow the 
funds required under this section. Any tobacco product 
manufacturer that fails in any year to place into escrow the 
funds required under this section shall 

(1) be required within 15 days to place such funds 
into escrow as shall bring it into compliance with this 
section. The court, U,pon a finding of a violation of 
this su,bsection, may impose a civil penalty in an 
amOu,nt not to exceed 5 percent of the amou,nt improperly 
withheld from escrow per day of the violation and in a 
total a,mou,nt not to exceed 100 percent of the original 
amou,nt improperly withheld from escrow: 

(2) in the case of a knowing violation. be requ,ired 
within 15 days to place su,ch fu,nds into escrow as shall 
bring it into compliance with this section. The court. 
u,pon a finding of a knowing violation of this 
subsection, may impose a civil penalty in an amount nQt 
to exceed 15 percent of the amou,nt improperly withheld 
from escrow per day of the violation and in a total 
a,mou,nt not to exceed 300 percent Qf the original amou,nt 
improperly withheld from escrow: 

(3) in the case of a second knowing violation. be 
prohibited from selling cigarettes to cQnsumers within 
the State (whether directly or throu,gh a distribu,tor. 
retailer Qr similar intermediary) for a period not to 
exceed 2 years. 

Each failure to make an annual deposit requ,ired u,nder this 
section shall constitu,te a separate violation. In addition tQ 
the amQu,nts set fQrth aboye, the State's costs and attorney's 
fees shall be paid by the violator. 
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COMMITTEE AMENDMENT ,,~, to H,P, 687, L,n. 943 

Sec. A·2. Legislative intent. The numbering and statutory unit 
designations of the Model Statute contained in the Master 
Settlement Agreement entered into by leading United States 
tobacco product manufacturers and the State on November 23, 1998 
have been changed in this Part to conform to Maine statutory 
conventions. These changes are technical in nature and it is the 
intent of the Legislature that this Part be interpreted as 
substantively the same as corresponding portions of the Model 
Statute. 

Sec. A-3. Appropriation. The following funds are appropriated 
from the General Fund to carry out the purposes of this Part. 

ATTORNEY GENERAL, 
DEPARTMENT OF THE 

Administration - Attorney General 

Positions - Legislative Count 
Personal Services 
All Other 

Provides funds for one 
Research Assistant position 
and related expenses to 
enforce escrow payments 
required by nonparticipating 
manufacturers. 

If the Legislature 
establishes a fund to receive 
money due the State from the 
November 23, 1998 tobacco 
settlement that was agreed to 
by the states and the tobacco 
industry, it is the intent of 
the Legislature that the 2nd 
expenditure from that fund, 
following the requirements of 
Public Law 1999, chapter 16, 
Part B, section 1, is to 
reimburse the General Fund 
for this appropriation. 

DEPARTMENT OF THE 
ATTORNEY GENERAL 
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COMMITTEE AMENDMENT .. ~ .. to H.P. 681. L.D. 943 

TOTAL $28,750 $38,195' 

PARTB 

Sec. B-1. Tobacco Settlement Fund established. The Tobacco 
Settlement Fund, referred to in this Part as the "fund," is 
established. 

Sec. B-2. Tobacco suit award or settlement. Any award or 
settlement amount received by the State from a tobacco company 
pursuant to any action brought by the State against cigarette 
manufacturers or any other funds received as a result of any 
action involving the tobacco industry must be deposited into the 
Tobacco Settlement Fund, an Other Special Revenue program. 

Sec. B-3. Nonlapsing fund. Any unexpended balance in the fund 
may not lapse, but must be carried forward to be used pursuant to 
this Part. 

Sec. B-4. Investment of funds. The money in the fund may be 
invested as provided by law with earnings credited to the fund. 

Emergency clause. In view of the emergency cited in the 
preamble, this Act takes effect when approved.' 

Further amend the bill by inserting at the end before the 
summary the following: 

'FISCAL NOTE 

1999-00 2000-01 

APPROPRIA TIONS/ALLOCATIONS 

General Fund $28,750 $38,195 

This bill is the model legislation contai~ed in the master 
settlement agreement of the November 1998 "tobacco settlement." 
The State of Maine will be required to enforce payments by the 
nonparticipating tobacco product manufacturers into escrow. The 
amounts are based on units sold by that manufacturer. This bill 
is designed to protect prospective "tobacco settlement" funds 
designated for Maine from downward adjustment and redistribution 
to other participating states that enact this model legislation. 

This bill includes General Fund appropriations of $28,750 
and $38,195 in fiscal years 1999-00 and 2000-01, respectively, 
for the Department of the Attorney General for a Research 
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COMMITTEE AMENDMENT .. A. to H.P. 687. L.D. 943 

Assistant position and general operating expenses to enforce the 
escrow payments by nonparticipating manufacturers. 

The Bureau of Revenue Services will incur 
additional costs to adopt rules. These costs can 
within the bureau's existing budgeted resources. 

some minor 
be absorbed 

This bill may increase the number of civil suits and civil 
violations filed in the court system. The additional workload 
and administrative costs associated with the minimal number of 
new cases filed can be absorbed within the budgeted resources of 
the Judicial Department. The collection of additional filing 
fees and fines may also increase General Fund revenue by minor 
amounts. 

Dedicating all money received by the State from the tobacco 
settlement and the interest earned on the balance, as proposed in 
Part B, will decrease unbudgeted General Fund revenue. The 
amounts to be received by the State in fiscal year 1999-00 and 
fiscal year 2000-01 can not be determined at this time. 
Expenditures from the fund will require allocations by the 
Legislature in the future. 

The Treasurer of State will incur some minor additional 
costs to administer the cash pool distributions for the Tobacco 
Settlement Fund. These costs can be absorbed within the 
Treasurer of State's existing budgeted resources.' 

SUMMARY 

This amendment replaces the bill. 

Cigarette smoking presents a serious public health concern 
to Maine and its citizens. In addition, cigarette smoking also 
presents serious financial concerns for Maine. Maine and its 
citizens pay millions of dollars each year in medical costs to 
treat smoking-related illnesses. 

In the past months, the Attorney General has negotiated and 
settled Maine' s legal claims against the major national tobacco 
manufacturers. In consummation of that settlement, Maine, 
together with 45 other states, 5 territories and the District of 
Columbia, entered into a Master Settlement Agreement (MSA) with 
those national tobacco manufacturers, participating manufacturers. 

The MSA contains economic provisions that obligate the 
participating manufacturers to pay Maine a portion of the State's 
cost associated with the tobacco companies' misrepresentations 
and distributions of cigarettes in Maine. In addition, the 
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COMMITTEE AMENDMENT .. p.. to H. P • 6 B 7, L. D. 943 

participating manufacturers have agreed to certain noneconomic 
terms that restrict their advertising and marketing practices and 
control their corporate behavior. 

Although the MSA made great strides in ensuring the 
accountability of the tobacco manufacturers, if Maine is to 
ensure the long-term public health and financial gains in the 
MSA, it is critical that all manufacturers of cigarettes marketed 
in Maine be made accountable for the potential costs associated 
with their Maine cigarette sales. 

Except for a few minor procedural changes, Part A is 
identical to the model statute provided in Exhibit T of the MSA. 
The goal of this legislation is to provide assurance that all 
companies that sell cigarettes in Maine, including those 
companies that have not entered into the MSA, nonparticipating 
manufacturers, are financially capable of fulfilling their 
economic obligations, if any, to Maine and its citizens. 

In addition, passage of this legislation will protect 
Maine's annual payments from a potential dramatic 
nonparticipating manufacturers adjustment. This legislation was 
the subject of extensive and difficult negotiations, including 
discussions on whether the legislation would survive legal 
challenges. The legislation was reviewed by a number of 
antitrust and constitutional law experts who opined that this 
legislation would survive legal challenge. 

Part B creates the Tobacco Settlement Fund to receive any 
award or settlement amount due the State from a tobacco company 
pursuant to any action brought against cigarette manufacturers. 
The fund would also receive any other funds due the State as a 
result of any action involving the tobacco industry. 
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