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L.D. 750

DATE: 4’5’00 (Filing No. H-J0§%)
REPILT C-

BANKING AND INSURANCE

Reproduced and distributed under the direction of the Clerk of
the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
119TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT '{:f' to H.P. 543, L.D. 750, Bill, "An
Act to Establish a Patient's Bill of Rights"

Amend the bill by striking out everything after the enacting
clause and before the summary and inserting in its place the
following:

‘Sec. 1. 24-A MRSA §4222, sub-§3, as enacted by PL 1975, c.

503, is amended to read:

3. Any health maintenance organization authorized under
this chapter shail is not be deemed to be practicing medicine and
shall--be 1is exempt from provisions of law relating to the

practice of medicine, except that this subsection may not be
asserted by a health maintenance organization as a defense to any
action brought by an enrollee pursuant to section 4313.

Sec. 2. 24-A MRSA §4301, as amended by PL 1999, c. 256, Pt.
A, §1, is repealed.

Sec. 3. 24-A MRSA §4301-A is enacted to read:
§4301-A, Definitions

As used in this chapter, unless the context otherwise
indicates, the following terms have the following meanings.

1. A rse 1th care tr n cision, 'Adver health
care treatm decision" means a health re treatment decision
made or on behalf of a carrier offerin heal lan nyin
in whole or in rt ment for or provision of otherwise covered

rvi r ed by or on behalf of an enrollee.
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COMMITTEE AMENDMENT'(://to H.P. 543, L.D. 750

2 ri T n 1 "Authorized representative"
means:
A. A n whom nrollee h i Xpr wri n
nsen r n nroll in an external review;
« A rson riz law rovi nsent to r

an external review for an enrollee; or

A i mber r an r ' r i
heal r rovider w h 1 i rovi
r s n rnal r W
- " r r " m
A insurance mpany 11 d i n with thi

Title to provide health insurance;

B, A health maintenance organization licensed pursuant to
h r :
cC. A preferred provider arrangement administrator
reqi T r 32;
A fr rnal nefi i in i 4101;
E. A nonprofit hospital or medical service organization or
health plan licensed pursuant to Title 24;
F. A __multiple-employer . welfare arrangement licensed
o n h r 81; or
G. A self-insured employer subject to state regulation as
described in section 2848-A.

A from icabili f i nder
h ral Empl Retirement Incom i A £f 1974
nited Cc ction 1001 1461 1 i n

nsider rrier

or treatment under review T hysici r
r iti r with monstrabl xperti n I review
case,
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COMMITTEE AMENDMENT "(:W to H.P. 543, L.D. 750

rollee "Enrollee" mean n _indivi 1 wh

enrolled in a health plan or a managed care plan.

6. Health care treatmen cision. "Health car r n
decision'" means a decision regarding diagnosis, care or treatment
when medical services are provided by a health plan, or a
benefits decision involving  issues of medical necessity.
preexisting condition determinations and determinations regarding

experimental or investigational services.

7. Health plan. "Health plan" means a plan offered or

administered by a carrier that provides for the financing or

delivery of health care services to persons enrolled in the plan,
her th a plan tha rovid nly acciden injur ifi

i ital indemni i i il3i

income, lopng-term care or other limited benefit coverage.
8. Independent review organization. "Independent review

organization'" means an entity that conducts independent external

reviews of adverse health care treatment decisions,

Man car lan. "Mana car lan' mean a lan

offered or administered by a carrier that provides for the
financing or delivery of health care rvices to rson nrolle
in the plan through:

A, Arrangements with selected providers to furnish health

care services; and

B, Financial incentives for persons enrolled in the plan to

use the participating providers and procedures provided for
by the plan.

A return to work program developed for the management of workers'

compensation claims may not be considered a managed care plan.
1 icall ropri heal b o "Medicall
appropriate health care'" means health care that meets the
ndard for 1lth r rvi rmi icians or
other health care practitioners in accordance with the prevailing
r i and ndar f the medical pr ion

11. Medical necessity. "Medical nec ity"” means health
care services or products that a r n hysician r her
health care practitioner would provide to an enrgllee for the

purpose of preventing, diagnosing or treating an illness, injury.

i r the oms of an illn injur r disea in

manner that is:
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COMMITTEE AMENDMENT MCL" to H.P. 543, L.D. 750

A In ordance with nerall o ndar £
medical practice:

B. Clinically appropriate in terms of ¢type, frequency,
xten ite and ration; an

C. Not primarily for the convenience of the enrollee or

physician or other health care practitioner.

12. Ordinary care, "Ordinary care'" means, in the case of a
carrier, the deqr f re_tha carrier of ordinar ruden
woul nder the s or similar circum n . _For rson
who_is an agent of a carrier, "ordinary care'" means the degree of
care that a person of ordinary prudence would use under the same
or similar circumstances.

13. Participating provider., ‘Participating provider" means
a licensed or certified provider of health care services,
including mental health services, or health care supplies that
ha nter intc an reement with a rrier rovi h
services or supplies an individual enroll in
plan.

14. Peer-review ical literature. "Peer-reviewe
medi literature'" mean i ifi ie ublish in
least 2 articles from major peer-reviewed medical journals that

resent su rting da tha he proposed u a_dr r ice
is safe and effective.

15. Plan sponsor, "Plan sponsQr' means _an _employer,
a iation ublic agenc r any other enti rovidin health
plan.

16. Provider. '"Provider" means a practitioner or facility
licensed accredited r certified t erform cifi health
care services consistent with state law.

17. Religious nonmedical provider. "Religious nonmedical
rovider" mean rovider who provi nly religi n ical
reatmen r religi nonmedical nursi re.

18. ial ndition " ial ndition'” means

condition or disease that is life-threatening, degenerative or

disabling and requires specialized medical care over a prolonged
period of time,

1 iali " ialist"” mean n r i 1
license n redentialed health car rovider wi ialized

training and clinical expertise.
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COMMITTEE AMENDMENT " " to H.P. 543, L.D. 750

20, Standard reference compendia. "Standard reference

mpendia' means:

A Th United ate Pharma i Dru Information r
information published by its successor organization; or
B Th ri H ital Form r rvi D mation
or information published by its successor organigzation,

Sec. 4. 24-A MRSA §4302, sub-§1, §9H and I, as enacted by PL
1995, c. 673, Pt. C, §1 and affected by §2, are amended to read:

H. Procedures an enrollee must fonllow to obtain drugs and
medicines that are subject to a plan list or plan formulary,
if any; a description of the formulary; and a description of
the extent to which an enrollee will be reimbursed for the
cost of a drug that is not on a plan 1list or plan
formulary. Enrollees may request additional information
related to specific drugs that are not on the drug
formulary; and

I. Information on where and in what manner health care
services may be obtainedr:

Sec. 5. 24-A MRSA §4302, sub-§1, q9J and K are enacted to

read:

J. A description of the independent external review
procedures and the circumstances under which an enrollee is
entitled to independent external review as required by this
chapter; and

K. A description of the reguirements for enrollees to obtain
coverage of routine costs of clinical trials and information
on the manner in which enrollees not eligible to participate
in clinical trials may gqualify for the compassionate use

rogr f the feder F Dr Administration for

of investigational drugs pursuant to 21 Code of Federal
Regulationg, Section 312,34, as amended.

Sec. 6. 24-A MRSA §4303, sub-§1, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:

1. Demonstration of adequate access to providers. A
carrier offering a managed care plan shall provide to its members
reasonable access to health care services in accordance with
standards developed by rule by the superintendent before-January
i---1997, These standards must consider the geographical and
transportational problems in rural areas. All man r lan
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COMMITTEE AMENDMENT O’ to H.P. 543, L.D. 750

covering residents of this State must provide reasonable access

to providers consistent with the access-to-services regquirements
£f an licabl rule.

Sec. 7. 24-A MRSA §4303, sub-§3-B is enacted to read:
- P ibition in i i nt i rier

offering a managed r lan m n ffer or n £

ri in n or inanci incenti
participating provider to deny, reduce, withhold, limit or delay
specific medically necessary and appropriate health care services
covered under the plan to an enrollee, This subsection may not
be construed to prohibit contracts that contain incentive plans
that involve general payments such as capitation payments or
risk-sharing agreements that are made with respect to providers

r £ viders or th re m with r r £
enrollees.

Sec. 8. 24-A MRSA §4303, sub-§4, §A, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:

A. The grievance procedure must include, at a minimum, the
following:

(1) Notice to the enrollee promptly of any claim
denial or other matter by which enrollees are likely to
be aggrieved, stating the basis for the decision, the
right to file a grievance, the procedure for doing so
and the time period in which the grievance must be

filed;

(2) Timelines within which grievances must be
processed, including expedited processing for exigent
circumstances. Timelines must be sufficiently

expeditious to resolve grievances promptly;

(3) Procedures for the submission of relevant
information and enrollee participation;

(4) Provision to the aggrieved party of a written
statement upon the conclusion of any grievance process,
setting forth the reasons for any decision. The
statement must include notice to the aggrieved party of
any subsequent appeal or external review rights withina
the-plian, the procedure and time limitations for taking
sueh--an--appeal, exercising those rights and notice of
the right to file a complaint with the Bureau of
Insurance and the toll-free telephone number of the
bureau; and
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COMMITTEE AMENDMENT "(:” to H.P. 543, L.D. 750

(5) Decision-making by one or more individuals not
previously involved in making the decision subject to
the grievance.

Sec. 9. 24-A MRSA §4303, sub-§4, §C is enacted to read:

In r ri c r T h rrierxr
shall gr9v1gg aux ;;ggy telecommunications devices or
1ifi interpr r rvic r ficien in
American Sign when r r w i
£ r hard-of- i r ri m ri i
accessible format, including Braille, large-print materials,
computer diskette, audi g cassette or a ggﬁgr when requested
rol W, visuall im llow
enrollee to exercise the enrcllee's right to an appeal under
this subsection,

Sec. 10. 24-A MRSA §4303, sub-§§6 and 7 are enacted to read:

i referr jali A rier hall
i nd maintain X with
special condition requiring ongoing care from a §9§§i§1i§§ to

receive a standing referral to a §9§c1glls; participating L~§
carrier's network for treatment that special ¢on Q;; Q .

the carrier or the enrollee's primary _car rovi in
nsultation with th rrier's medical dir r, d rmin h

a _standing referral i ropriat h rrier shall re th
Mwwmww
specialist able to treat the enrollee's special condition does

JM@MM&&M&MW
ensure h he rollee i ndin r rral

Mmm_ﬁww
MLE_MMW

i r i nsul ion with h enroll imar e
rovider Af anding referral is m h iali
authorized to provide health care services to the enrollee in the
same manner as the enrollee's primary care provider, subject to
the terms of the treatment plan.
7. Continuity If ntr ween rrier and
2 _provider 1§,Lerm1na;gd or benefits or coverage provided by a
provider is terminated because of a change in the terms of

provider participation in a health plan and an enrollee is
MMMMQMM

rmin n th rrier hall vi ntinui £ T in

c n with th requirem in ragraphs A to C,. This
section does not apply to provider terminations exempt from the
requirements of subsection 3-A.
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COMMITTEE AMENDMENT (::" to H.P. 543, L.D. 750

r t _for rovisi 1 insuran
W n n ri i within
meani £ ion 284 with iffe man r
n n 1 r rovider h idin
h rvi 1 i i r men
rriexr’ work h m rrier shall provide
inui r in rdan with r iremen in
paragraphs A to C in the same manner as if the provider had been
in £ r men rier' h
i 1] r m nly wi r benefits that
are covered under the replacement contract.
A h ier shall noti n r rmination
h rovi ! at 1 in n f
rmi i Wh ir x
ination ren h noti i i h rri r _sh
rovi £ nroll much noti i n
poss1 b;g. The notice given to the enroll gg gg; include
i r n n inin lter r mus
WM&MM_@Q—@M@
rovider n n i her n in ropri
isr ion i he enrcgl ! ngoin r n
r 1 rmi h 3 r
wi r h r £ tr m ith th
r r itional i fr m

the date of notice to the enrollee of the provider
termination except that if an enrollee __s_____._tne_._z._d
trimester of pregnancy at the time of the provider's

termination and the provider is treating the enrollee during
h r n n ransitional ri m X hr h
h by ion of rtum re dir 1 rel t h
pregnancy.
C. A gg;rlgr may mgkg nggagg Q QQQLLQBQQ~L_§§£_§_1_31_§
rovider r h B i nal n ider’
WMW
(1) The provider agr reim ment fr
rri s 1i ior by £
h r ition ri ment in f n
impose cost-sharing with respect to the enrollee in an
woul h ~shari h
\" m if W T by
n h rovider h n n _termin
(2) The provider agrees to adhere to the gquality
£ h ri r nsi for
n n i h rrier nec r i
information relate h b rovi
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COMMITTEE AMENDMENU"(:’ to H.P. 543, L.D. 750

h rovider r rwi r h
re N ici n r i i r r
r rdin rral r h
r n rvi r n r men 1
approved by the carrier,

Sec. 11. 24-A MRSA §4304, first §, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:

The following requirements apply to health plans doing
business in this State that require prior authorization by the
plan of health care services or otherwise subject payment of
health <care services to review for clinical necessity,
appropriateness, efficacy or efficiency. A carrier offering a
health plan subject to this section that contracts with other
entities to perform utilization review on the carrier's behalf is
responsible for ensuring compliance with this section and chapter
34.

Sec. 12. 24-A MRSA §4304, sub-§2, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:

2. Prior authorization of nonemergency services. Requests
by a provider for prior authorization of a nonemergency service
must be answered by a carrier within 2 business days. Both the

provider and the enrollee on whos half
requested must be notified by the carrier of its determination,

If the information submitted is insufficient to make a decision,
the carrier shall notify the provider within 2 business days of
the additional information necessary to render a decision. If
the carrier determines that outside consultation is necessary,
the carrier shall notify the provider and the enrollee for whom
the service was requested within 2 business days. The carrier
shall make a good faith estimate of when the final determination
will be made and contact the enrollee and the provider as soon as
practicable. Notification requirements under this subsection are
satisfied by written notification postmarked within the time
limit specified.

Sec. 13. 24-A MRSA §4304, sub-§5 is enacted to read:
i When n i ili i review
T i nefi i i r i
rrier shall provi benefi £ mergen rvic nsi n
wi T iremen £ i 1 r rul

Sec. 14. 24-A MRSA §4305, first §, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:
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COMMITTEE AMENDMENT "(}” to H.P. 543, L.D. 750

A carrier offering a health plan that subjects payment of
benefits for otherwise covered services to review for c¢linical
n i i . _efficacy or efficiency must meet the

following requirements relating to quality of care.

Sec. 15. 24-A MRSA §4306, as amended by PL 1999, c. 396, §6
and affected by §7, is further amended to read:

§4306. Enrollee choice of primary care provider

A carrier offering a managed care plan shall allow enrollees
to choose their own primary care providers, as allowed under the
managed care plan’'s rules, from among the panel of participating
providers made available to enrollees under the managed care
plan's rules. A carrier shall allow physicians, and certified
nurse practitioners who have been approved by the State Board of
Nursing to practice advanced practice registered nursing without
the supervision of a physician pursuant to Title 32, section
2102, subsection 2-A, to serve as primary care providers for
managed care plans. A carrier is not required to contract with
certified nurse practitioners or physicians as primary care
providers in any manner that exceeds the access and provider
network standards required in this chapter or chapter 56-A 56, or

any rules adopted pursuant to those chapters. A managed--eare
pian carrier must allow enrollees in a managed care plan to

change primary care providers without good cause at least once
annually and to change with good cause as necessary. When an
enrollee fails to choose a primary care provider, the managed
eare-plan carrier may assign the enrollee a primary care provider
located in the same geographic area in which the enrollee resides.

Sec. 16. 24-A MRSA §4307, sub-§§2 and 3, as enacted by PL 1995,
c. 673, Pt. C, §1 and affected by §2, are amended to read:

2. Additional benefits. Prohibit any plan sponsor £from
providing additional coverage for benefits, rights or protections
not set out in this chapter; e»

3. Provider participation. Require a carrier to admit to a
managed care plan a provider willing to abide by the terms and
conditions of the managed care plans: Or

Sec. 17. 24-A MRSA §4307, sub-§4 is enacted to read:

Page 10-LR0213(3)
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COMMITTEE AMENDMENT 0 to H.P. 543, L.D. 750

A. Restrict or 1imit the right of a carrier to include a

religious nonmedical provider a rtici in rovider in
a man car lan:
B Require rrier
1 ilize medicall sed eligibili tandar r
riteri in idin rovider f religiou

nonmedical provi :

2 Use medical prof ional r criteri deci
enrollee access to religious nonmedical providers:

Utilize medical rofessionals or riteri in
maki ision in __inter xtern 1
r rdin coverage for car b religi nonmedical

providers;: or

4 mpel n enrollee to nder medical
examination r test condition f receivin

coverage _for treatment by a religious nonmedical
rovider: or

C. R ire arrier xcl religi nmedical
roviders becaus h rovider n rovi medical

other required data., if such data is incongistent with the
religious n dic X men r nursin rovi b
h rovider.

Sec. 18. 24-A MRSA §4308, as enacted by PL 1995, c. 673, Pt.
C, §1 and affected by §2, is repealed and the following enacted
in its place:

4308. In ification

A ntrac etween a carrier offering a health plan d a

provider for the provision of services to enrollees may not
require the provider to indemnify the carrier :gr any expenses
n iabilities includin with limi n n
settlements, attormey's fees, court costs and any associated
charges incurred in connection with an laim or ion brough
against the health plan based on the carrier's own _fault.
Nothing in this section may be construed to remove responsibility

£ rier or provider for expen r liabiliti

the carrier's or provider's own negligent acts or omissions or

intenti 1 mi n t.

Sec. 19. 24-A MRSA §§4310 to 4313 are enacted to read:

431 Acc O clinical trials

Page 11-LR0213(3)
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COMMITTEE AMENDMENT 'O to H.P. 543, L.D. 750

1, Qualifi nrol . An nroll i igibl
ra T rtici i in an rov ini rial i h

nroll m s the following conditions:

A T nroll h ife-thr ning illn for whi

r is effective:

B. T nroll is eligible rtici rdin h
clinical trial protocol with respec 0 treatment uch
iliness:

Th nrol ! rtici ion in h rial ffer
meaningful potential for significant clinical benefit to the
enrollee; and
D Th nrollee’ referrin hysician h 1 h
the enrollee's participation in such a trial would be
appropriate 4 upon the tisfaction of the conditions in
paragraphs A, B and C.

2. Coverage. A carrier may not deny a qualified enrollee
participation in an approved clinical trial or deny, limit or
impose additional conditions on the coverage of routine patient

r items rvi furnish in i with
. ; PR . £ thi

the tests or measurements conducted primarily for the purpose of
the clinical trial involved.

P n A carrier shall provi ment for routin
patient costs but is not required to pay for costs of items and
services that are reasonably expected to be paid for by the
sponsors of an approved clinical trial. In the case of covered
items and services, the carrier shall pay participating providers

r upon r nd pa n ici in rovider h

b h rrier woul for compar rvi rform
artici in rovider

4 Appr clinical rial. For h r £
section, "approved clinical trial" means a c¢linical research
T linical investigation r n £ h
£ ral rtmen f Health an Human rvi Nati 1
Insti f_ Health or rativ r r n o h
National Institutes of Health.

4311, A ) o ription dru

Page 12-LR0213(3)
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COMMITTEE AMENDMENT'(:)VtO H.P. 543, L.D. 750

1. Formulary. If a health plan provides coverage for
r ripti rugs the verage limits such nefits to drugs

included in a form r rrier shall:

A. Ensure rtici ion f rticipatin hysicians nd

harmacists in the development of the formulary: an

B Provi XC i he formulary limitation when a
nonformular rnative is medically indicate nsistent

with ilization review standar in section 4304.

2. Coverage of approved drugs and medical devices., A
rrier that provide overage for pr ription dr nd medical
devices may not deny coverage of a prescribed drug_or medical
device on the basis that the use of the drug or device is
investigational if the intended use of the drug or device is

included in the labeling authorized by the federal Food and Drug
inistration or if the use of the drug or device is recognized

in one of the standard reference compendia or in er-reviewed
medical literature,

3. Construction, This section may not be construed to
require a carrier to provide coverage of prescription drugs or
medical devices.

12 In nt external review

An enrol h the right independen xternal review

of a carrier's adverse health care treatment decision made by or
on behalf of a carrier offering a health plan in accordance with
the requirements of this section. An enrollee's failure to obtain
authorization prior to receiving an otherwise govered service may
not preclude an enrollee from exercising the enrollee's rights
under this section.

1 R for x nal revi n rol r h
enrollee's authorized representative shall make a written request

for external review of an adverse health care treatment decision
Lo the bureau, Except as provided in subsection 2, an enrollee

may not make a request for external review until the enrollee has

h 1 level of arrier’ i r rievanc
procedure. A request for external review must be made within 12
months of the date an enrollee has received a final adverse
health care treatment decision under a carrier's dinternal

rievan re. An e llee m not be require n
filing £ as_a condition of processing a r e for rnal
review.

2 Ex ited r t for rnal review. An enroll or _an
enrollee's horiz represen ive is n requir xh

Page 13-LR0213(3)
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COMMITTEE AMENDMENT "(:/’to H.P. 543, L.D. 750

all levels of a carrier'’ internal rievan r ur for
filin T for external review if:
A. Th ri i isi n i r
rievan within th ime period ired:
B The arrier an he enroll m 11 re (o} s
he inter ri n :

. The 1if r health f th nroll i in rious

rdy: or
D. The enrollee has died.
3. Notice to enrollees. A carrier shall notify an enrollee
£f th nrollee’ righ r an external review in lar
type and easy-to-read language in_ a spi us locati
wri ic f an ver health car T men isi T
noti m include:

A. A description of the external review procedure and the
requirements for making a request for external review:

statemen informin an _enroll how request

assistance in filing a request for external review from the
carrier;

C. A statement informing an enrolilee of the right to attend
the external review, submit and obtain supporting material
relating to the adverse health care treatment decision under
review, ask questions of any representative of the carrier
and have outside assistance; and

D. A statement informing an enrollee of the right to seek
istan r fi m int with r n
1l1-fr ber of th rea

4 In nden xternal review: bureau oversight, The
bureau shall oversee the external review process required under
hi ti hall n wi in n view
organizations to c¢onduct an external review and render an
external review decision. At a minimum, an independent review
organization approved by the bureau shall ensure the selection of
gualified and impartial reviewers who are ¢linical peers with
respect to the adverse health r treatmen ision under
review and who have no prof ignal ilial r inancial
conflic f interest relatin carrier nroll nrollee'
authorized r n i rh h re provider involv in the
external review,
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In nden xtern review ision; i in An
2 external review decision must be m in rdan with th
following regquiremen
4
A In renderin n xternal review decision, the
6 i ndent review organization must give consideration
the appropri s he requ e v rvi based
8 on the following:
10 1 All rel nt clini informati relatin th
enrollee's physical and mental condition, including any
12 om in linical information:
14 2 An oncern Xpr s| the enrollee concerning
he enrollee's health ; an
16
3 All relevant c¢linical ndar an uideline
18 including, but not limited to., those standards and
guidelines relied upon by the carrier or the carrier's
20 utilization review entity.
22 B. _An external review decision must be issued in writing
and must be based on the evidence presented by the carrier
24 and the enrollee or the enrolliee's authorized
representative. An enroliee may submit and obtain evidence
26 relating to the adverse health care treatment decision under
review, attend the external review, ask questions of any
28 representative of the carrier present at the external review
n utsi i n ri review pr h
30 enrolliee's own expense.
32 C. Except as provided in paragraph D, an external review
decision must be rendered by an independent review
34 organization within 30 days of receipt of a completed
reque for external review from th ur
36
D An xternal review cision m e _ made as
38 expeditiously as an enrollee's medical condition requires
but in no event more than 72 hours after receipt of a
40 mple requ for external review if ime frame for
review required under paragraph C would seriously jeopardize
42 the life or health of the enrollee or would jeopardize the
enrollee's ability to regain maximum function.
44
E. _The carrier shall provide auxiliary telecommunications
46 evices or alifi interpreter services by a person
roficient in American Sign Lan e when r n
48 enrollee who is deaf or hard-of-hearing or printed
materials in an accessibl form includin Braill
50 large-print materials, computer diskette udio s r
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r w r n nroll W, i vi
impaire llow th nrollee b4 i rollee’

ri o _an external review under thi ion
indin r isi X 1l r
ig binding on the carrier, An enrollee or the enrollee's
ri repr n ive m n fi r r n
xter review involvi he r health car eatm
i n r which nrollee ir r i n_extern
review ision rsuan hi ion. An extern review
decision made under this section is not considered final agency
ion rsuan Titl ch er 375 h r I
7., Funding, A carrier against which a reqguest for extermal
review has been filed shall pay the cost of the independent
X n view h r

8, Rules. The bureau may adopt rules necessary to carry
out the reguirements of this section, including, without
limitation, criteria for determining when multiple denials of

nefi to_th enrollee for sam r similar r on T
considered the same adverse health care treatment decision.
Notwithstanding the requirements of section 4309, rules adopted

r n hi ction are ¢ in hnical r fin
in Ti h r 37 h r o .

Ri Thi ion m n nstrue O remove Or

A, Health care services provided through Medicaid,
Medicare, Title XXI of the Social Security Act or services
rovided under these progr hr h contr ed health e

roviders:

B. lth re ervi rovi i h
D rtmen £ rr ions: or
Health by rvi rovid rsuant to health plan
not subject to regulation by the State.
4 rier liability: £ ion
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1 D f ordinar re; f action An enrollee m
maintain f action again a rier offerin heal
lan in rdance with the following.

A, A rrier has the duty to exercis rdinar re when

makin health car r men isions hat £ff he
uali £ the diagnosis, care or treatment provided to an

enroll i liabl X m rovi in thi
ectio for harm n nroll irectl a b th

failure of the carrier or its agents to exercise such
ordinary care,

B. Harm to an enrollee directly caused by the failure to

exercise ordinary care only occurs if such harm is
r nably rela o th nrollee's medical ition.

2. Exhaustion of internal and external review. An enrollee
may not maintain a cause of action under this section unless the
enrollee or the enrollee's representative:

. A. H xh t 11 1 1 of the carrier's internal
riev rocedure in accordance with thi hapter:; and

B. H mpleted the i nden xternal iew proces

required under section 4312,

3. Limitation on cause of action. An action under this
ion must initi d within on ar after the date of

issuance of the written external review decision under section
4312,

. urisdiction; noti filin Th u ior Court h
inal Jjurisdiction over u £ ion un i cti
The requirements for notice and filing of a cause of action under

hi j r overn b he Maine Rul ivil P re.

5. _ Corporate practice of medicine.  Section 4222,
subsection 3 or any other law in thi hibiti
carrier from practicing medicine or being licensed to practice
medicine may not be asserted as a defense by a carrier in any
action brought pursuant to this section.

6. No obligation for benefits. This section does not

r ny obligation on th r £ rrier rovi n
nrollee any health r reatmen r service that is n over

h nrollee's health plan policy or contract.

7 issibili
review igsion is admissible in an ion un this ion
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Affi i I i i i
i I in rrier under thi ion
rier or any agen r W e n rier is liabl i
n ntr influenc r rtici in the health care
treatment decision.
In i nder i i h
wWar £ must be ma in a r with thi u ion
A Actual or r ma W

1 rof i igen
ny new or additional liabili r £ ier r harm
nrol h i i 1 h rof i i

practitioner,

11. Employer liability. This section does not create any
liability on the part of an employer that assumes risk on behalf
£fi mpl S Qr an em r gr c i rganization
2 Ex i Thi ion n workers'
mpensation, medi m r i fideli r hi iler
and machinery, property or casualty insurance,
imi i b nder i
ion h exclusi r m u law
r n n rri f h r
rohibi n_en 1 r 1 ! i n i
ki r r i ifical ilabl nder her

provisions of this Title,

Sec. 20. Rules. Notwithstanding the Maine Revised Statutes,
Title 24-A, section 4309, any rules adopted by the Superintendent
of Insurance to amend Bureau of Insurance Rule Chapter 850,
Health Plan Accountability to make that rule consistent with the
requirements of this Act are routine technical rules as defined
in Title 5, chapter 375, subchapter II-A.

Sec. 21. Application. Those sections of this Act that enact
the Maine Revised Statutes, Title 24-A, sections 4310 and 4311
apply to all policies, contracts and certificates executed,
delivered, issued for delivery, continued or renewed in this
State on or after January 1, 2001. For purposes of this Act, all
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contracts are deemed to be renewed no later than the next yearly
anniversary of the contract date.

Sec. 22. Allocation. The following funds are allocated from
Other Special Revenue funds to carry out the purposes of this Act.

2000-01
PROFESSIONAL AND FINANCIAL
REGULATION, DEPARTMENT OF
Bureau of Insurance
All Other $15,000

Provides for the allocation of funds to
contract with approved independent review
organizations to conduct an external review
of adverse health care treatment decisions
and render decisions.'

Further amend the bill by inserting at the end before the
summary the following:

'FISCAL NOTE
2000-01

APPROPRIATIONS/ALLOCATIONS

Other Funds $15,000

This bill allows individuals enrolled in a health plan or
managed care plan to sue their health carrier with the conditions
that: recovery of noneconomic damages is limited to less than
$150,000; recovery of punitive damages is prohibited; and
enrollees must bring a cause of action within one year of an
adverse health care treatment. Allowing enrollees to sue their
health carriers may increase employer costs to the state employee
health insurance program. The amount of the potential increase
and the fiscal year in which additional funds may be required can
not be determined at this time. Any additional costs specific to
this bill will depend on the number of additional lawsuits filed
and the damages awarded. At the present time there is limited
data available to estimate the impact on the cost of the State's
share of the health insurance program.
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This bill also provides enrollees in a health plan or
managed care plan access to prescription drugs and clinical
trials for qualified members, standing referrals to specialists
for enrollees with special conditions, and continuity of care to
enrollees undergoing a course of treatment when the enrollees'
provider 1is terminated or their coverage changes to another
carrier. These provisions are addressed at varying levels within
the State's employee heath insurance program and, therefore, are
not expected to appreciably affect the costs of the state
employee health insurance program or the State's share of retired
teachers' health insurance.

This bill includes an Other Special Revenue funds allocation
of $15,000 beginning in fiscal year 2000-01 for the Bureau of
Insurance within the Department of Professional and Financial
Regulation to contract with approved independent review
organizations to conduct an external review of adverse health
care treatment decisions and render an external review decision.

This bill may increase the number of civil suits filed in
the court system. The additional workload and administrative
costs associated with the minimal number of new cases filed can
be absorbed within the budgeted resources of the Judicial
Department. The collection of additional filing fees may also
increase General Fund revenue by minor amounts.

The additional costs associated with 1legal work can be
absorbed by the Department of the Attorney General utilizing
existing budgeted resources.'

SUMMARY

This amendment is a minority report of the committee and
replaces the bill. The amendment differs from the majority report
in the right-to-sue provision only.

The amendment gives enrollees the right to sue carriers.
The amendment creates a statutory cause of action by an enrollee
against a carrier offering a health plan or its agents for harm
to an enrollee directly caused by the failure of a carrier to
exercise ordinary <care when making health care treatment
decisions that affect the quality of the diagnosis, care or
treatment provided to an enrollee. Under this amendment, an
enrollee must exhaust the internal and external review processes
before bringing a cause of action and must initiate the action
within one year after the issuance of an external review
decision; the majority report requires that the action be brought
within 3 years. Under this amendment, the right-to-sue provision
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allows an enrollee to recover actual damages and 1limits the
recovery of noneconomic damages to a maximum of $150,000 and
precludes the recovery of punitive damages. The majority report
allows a maximum recovery for noneconomic damages of $400,000

Under this amendment, a carrier has an affirmative defense
against a cause of action that the carrier or its agents did not
influence, participate in or control the health care treatment
decision, The majority report does not ©provide for an
affirmative defense. The amendment also 1limits an enrollee's
remedy against a carrier for its health care treatment decisions
to the statutory cause of action except for other remedies
specifically available under other provisions of the Maine
Revised Statutes, Title 24-a,

The amendment also adds an allocation section and a fiscal
note to the bill.
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