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L.D. 750

DATE: 4'5400 (Filing No. H- Obl) |
REPORT H ,

BANKING AND INSURANCE

Reproduced and distributed under the direction of the Clerk of
the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
119TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT "‘J" to H.P. 543, L.D. 750, Bill, "An
Act to Establish a Patient's Bill of Rights"

Amend the bill by striking out everything after the enacting
clause and before the summary and inserting in its place the
following:

'Sec. 1. 24-A MRSA §4222, sub-§3, as enacted by PL 1975, c.

503, is amended to read:

3. Any health maintenance organization authorized under
this chapter shall is not be deemed to be practicing medicine and
shall--be is exempt from provisions of 1law relating to the

practice of medicine, except that this su ion m not
asserted by a health maintenan rganization as fense to any
ction brought n enroll ursuant to ion 4313.

Sec. 2. 24-A MRSA §4301, as amended by PL 1999, c. 256, Pt.
A, §1, is repealed.

Sec. 3. 24-A MRSA §4301-A is enacted to read:
§4301-A. Definitions

A used i hi chapter un h ontex herwi

indicates, the following terms have the following meanings.

1. _Adverse health care tr n ision. "Adverse health
care treatment decision" means health care treatmen ecision
m r_on half of rrier offerin health plan denyin
in wheole or in part payment for or provision of otherwise covered

rvices requ by or on half of an enrollee
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COMMITTEE AMENDMENT "/?“ to H.P. 543, L.D. 750

2 ri T tati "Authoriz repr ive"
means:

A A rson whom an enr h iven expre wri n

consent to represent the enrollee in an external review:

B. A person authorized by law to provide consent to request

n external review for an enrollee; or

C. A family member of an enrollee or an enrollee's treating
health care provider when the enrollee is unable to provide

consen re t an external review

3. Carrier., "Carrier'" means:

A An insuran mpany licen in rdan with thi
Title to provide health insurance:

B. A health maintenance organization licensed pursuant to
cha r 56:

C. A preferred provider arrangement administrator
registered pursuant to chapter 32:
D A fra nal benefi i efin ion 4101;

F. A  multiple-employer welfare arrangement licensed
pursuant to chapter 8l: or
o A lf-insur mpl r subjec s r lation
4 ri in ion 2848-A
An em r_exem from th 1i ili £ thi h r under
the federal Empl Retir nt Inc ri £ 1974, 2
ni ion 1001 to 1461 (1988) is not
considered a carrier.
4 1lini r. “"Clinical " m ician or
her licen health re practitioner w h non ri d
licen in e of the Uni in r similar
special s ically mana he medical ndition rocedur
x men nder review o her physici r
itioner wi monstrabl xperti r review
case.,
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COMMITTEE AMENDMENT "‘%" to H.P. 543, L.D. 750

5. Enrollee. "Enrollee'" mean n individual who i

nroll in h h plan or a man T 1
1 r r isi "Health r reatmen
decision” mean cision regardin iagnosi re or treatmen
when medical ervi ar rovide health lan r
fi decision involvin i s f medical n i
reexisting condition 4 rminations an erminations regardin
experimental or investigational services.

7 H 1 "Heal ' _mean lan of T
admini ri tha rovides for the financin r
delivery of health care services to persons enrolled in the plan,

her than lan tha rovide nly acciden injur cifi
is hospital indemni Medicar lemen i ili
income, long-term care or other limited benefit coverage.,

8. Independent review organization. "Indgpgg ent review

rganization'" mean n entit h ndu in n external
review £ r health car rea n isions.,

"Man r " __mean la
offered or administered by a carrlg that prov ggs for the
financin r deliver f health vi r enroll
in the plan through:

A.__Arr ments with lec roviders to furnish health

care services; an

B. Financial incentives for persons enrolled in the plan to

he rticipatin rovider r dur rovi for
he plan

A return to work program developed for the management of workers'

mpe i im a i man T lan

10. Medically gpp;op; iate health care. "Medically
appropriate health care" means health care ;hg; meets ;he
standard_ for health rvi rmin ician
mewmm
practices and standards of the medical profession,

11. Medical necessity. "Medical necessity" means health

r rvice r rod h r n hysician her
health re r itioner woul rovid n enrollee for th
r f preventin iagnogin r tr in n iliness, injur
i r th ms_of an illnes injur r disea in

manner th iss
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COMMITTEE AMENDMENT "{a" to H.P. 543, L.D. 750

A In a ance with nerall T £
edical ice:
B, Clinically appropriate in terms of type, frequency,
xten i and duration: and

N rimari for the convenien £ th nrol r

physician or other health care practitioner,

1 in 'y "QOrdinary care' mean in th of
rrier h r f car rrier of inar ruden
w nder r similar cir For rson
who is an employee, agent, ostensible agent or representative of
a carrier, "ordinary care'" means the degree of care that a person

of ordinary prudence would use under the same or similar
circumstances.

13 rtici in rovider "Partici in rovider" mean
a_ licensed or certified provider of health care services,
including mental health services, or health care supplies that
has entered into an agreement with a carrier to provide those
services or supplies to an individual enrolied in a managed care
plan.

14, Peer-reviewed medical literature, "Peer-reviewed
medical Jliterature" means scientific studies published in at
least 2 articles from major peer-reviewed medical journals that

r n u rtin a that th r ed u £ ru r devic
is safe and effective.

15. Plan sponsor. "Plan sponsor" means an employer,
iation ic nc r any other enti rovidin health
plan.

licen redi r certifi ol m ifi health
care services consistent with state law.

igi n i i "Religi nonmedical
provider" means a provider who provides only religious nonmedical
tr men r religi nonmedical nursing car
18. Special ition " i ition" mean
nditi b is e th i life-thr nin egenerati r
i ing and r ir jializ medical car r rolon
period of time,
19. Specialist. "Specialist' mean n ropriate
1i n r ntial health r rovider with ializ

rainin nd clinical experti
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COMMITTEE AMENDMENT "ﬁ" to H.P. 543, L.D. 750

2 r referen i " ndar reference

compendia' means:

A, The Unit ta Pharmac ia Dru Information r
information published by its successor organization: or

B. The American Hospital Formulary Service Drug Information
or information published by its successor organization.

Sec. 4. 24-A MRSA §4302, sub-§1, §YH and I, as enacted by PL
1995, c¢. 673, Pt. C, §1 and affected by §2, are amended to read:

H. Procedures an enrollee must follow to obtain drugs and
medicines that are subject to a plan list or plan formulary,
if any; a description of the formulary; and a description of
the extent to which an enrollee will be reimbursed for the
cost of a drug that is not on a plan 1list or plan
formulary. Enrollees may request additional information
related to specific drugs that are not on the drug
formulary; ané

I. Information on where and in what manner health care
services may be obtaineds;

Sec. 5. 24-A MRSA §4302, sub-§1, 99J and K are enacted to

read:

J. A description of the independent external review

procedures and the circumstances under which an enrollee is
entitled to independent external review as required by this
chapter; and
K. A description of the requirements for enrollees to obtain
coverage of r in of clini i i i

n the manner in which roll n ligi ici

i inical trials m if r th i

rogr f the federal Food an r Administr for

f inv i i 1 T rsu 1 £f F ral
R lation ction 312.34 amended

Sec. 6. 24-A MRSA §4303, sub-§1, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:

1. Demonstration of adequate access to providers. A
carrier offering a managed care plan shall provide to its members
reasonable access to health care services in accordance with
standards developed by rule by the superintendent befere-January
3,--1997, These standards must consider the geographical and
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COMMITTEE AMENDMENT "’Q" to H.P. 543, L.D. 750

transportational problems in rural areas. All managed care plans

ri residen £f thi must provi r nabl s
to providers consistent with the access-to-services regquirements
of any applicable bureau rule.

Sec. 7. 24-A MRSA §4303, sub-§3-B is enacted to read:

A carrier

material inducement. bonus or other financial incentive to a
participating provider to deny, reduce, withhold, limit or delay
specific medically necessary and appropriate health care gervices
r nder th lan n _enrol hi ubsection m
cohibi n . . 0

a involy neral n h itation r
risk-sharing agreements that are made with respect to providers
or groups of providers or that are made with _respect to groups of
enrollees,

Sec. 8. 24-A MRSA §4303, sub-§4, A, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:

A. The grievance procedure must include, at a minimum, the
following:

(1) Notice to the enrollee promptly of any claim
denial or other matter by which enrollees are likely to
be aggrieved, stating the basis for the decision, the
right to file a grievance, the procedure for doing so
and the time period in which the grievance must be

filed;

(2) Timelines within which grievances must be
processed, including expedited processing for exigent
circumstances. Timelines must be sufficiently

expeditious to resolve grievances promptly;

(3) Procedures for the submission of relevant
information and enrollee participation;

(4) Provision to the aggrieved party of a written
statement upon the conclusion of any grievance process,
setting forth the reasons for any decision. The
statement must include notice to the aggrieved party of
any subsequent appeal or external review rights within
the-plan, the procedure and time limitations for taking
sueh--an--appeal, exercising those rights and notice of
the right to file a complaint with the Bureau of
Insurance and the toll-free telephone number of the
bureau; and
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COMMITTEE AMENDMENT "/4" to H.P., 543, L.D. 750

(5) Decision-making by one or more individuals not
previously involved in making the decision subject to
the grievance.

Sec. 9. 24-A MRSA §4303, sub-§4, §C is enacted to read:

o In an 1 under rievan r by h arrier
hall rovi xiliar elecommunication devi r
1ifi in reter rvi icient i
American Sign L when r st n _enroll wh
f or hard-of-heari r ri m ial in n
sible format, includin raill 1 -print m rial
m r disk i r r when regu
by an enrollee who is wvi 11 impail low
enrollee to exercise the enrollee's right ;g an appeal under
this subsection.

Sec. 10. 24-A MRSA §4303, sub-§§6 and 7 are enacted to read:

t i referral iali . A carrier shall
s lish and maintain 10 r llow an enrollee with a
ecial ndition requirin ngoi r rom_a ialis
cei andin ferra iali rtici ing in the
carrier's network for tr men h i nditi f
the carrier or the enrollee's primary _care _provider, in
ation with th rrier's medical dir rmin
standing referr i ri h rrier shall e r h
h nroll receiv h r rral iali If
iali able t r h nrollee' ecial ition d
not participate in the carrier's network, then the carrier shall
nsur h h nrol r ive standi referral
nonpartici in iali A ndi r rral m ma
r n a treatmen n b h rrier's medical
ir r in nsultation ith h nrollee’ primary care
provider, After the §;gng;ng rgfgrrgl is made, the specialist is
authorized to provide ggglgh care services to the enrollee in the

manner h 1 rimar r rovider

the terms of the treatment plan,

7 ntinui f care. If a contrac etween rrier an

a provider is Lgrmlnatgd or henefits or cover ggg provided by a
i i rmin han rm £
provider participation in a health plan and an enrollee is
undergoin cours f tr ment from th rovider h ime of
termination, th rrier shall rovi continuit £ r in
rdance with the r iremen i r hs A Thi
ion s not 1 rovider mination xem from th

r iremen of subsection 3-A
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COMMITTEE AMENDMENT ‘ﬂ/" to H.P. 543, L.D. 750

£ man e ntr r rovisi fh in n
r between a onsor and rri replaced within
the meaning of section 2849 with a different managed care
contract an health r rovider that has been providing
health rvi n _enrollee is not in the replacement

carrier' etwork h repl men rrier hall rovide
continui £ r in with h T ir in
ragraphs A i mann i e provider h n
rmin d from the replacemen arrier's network of th e
i m u with r n
r re nder e repl men ntra

A. The carrier shall notif n enrol of th rmination
£f th i ! contract 1 4 in nc £
£ rmination. Wh ir n r to th

mi ion render h notice im ibl rri hal
rovide aff d enroll S _mu noti is re nabl
possible, The notice given to the enrollee must _include
instructions on obtaining an alternate provider and must
offer the carrier's assistance with obtaining an alternate
provider and ensuring that there is no inappropriate

isr ion in e enrollee’ ngoin r ent.,

B h rrier shall rmi h nroll to continue or be
vered, with r h r m with the
rovider, for ransitional i 1 from
h at f _noti he nroll of the provider's
rmination i r i i n
rimester regn he im £ h rovider's
rmi i h vi i in nr uri
the pregnancy, the transitional period must extend through
the provision of postpartum care directly related to the
pregnancy.

Cc. ggrrlgr may makg coverage of continued treatment by a
rovi nder r h B conditional on th rovider’
r in he £ llow n rm n nditions.

The provider a rei m from
he carrier at rates appli 1 ri h f
th ransitional peri a nt i 1 n
impose cost-sharing with respect to the enrollee in an
n wou xce -sharin 1
have been im d if th ntract ween th rrier
an h rovider d n n rmin u

2 Th rovider rees X th 1i
ranc rds of ¢t rier ngi for
ment  an rovi h rrier n ry medical
rmation relat he r rovi

Page 8-LR0213(2)
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COMMITTEE AMENDMENT "/)” to H.P. 543, L.D. 750

(3) The provider agrees otherwise to adhere to the
carrier's policies and procedures, including procedures

regarding referrals and prior authorizations and
providing services pursuant to any treatment plan

approved by the carrier,

Sec. 11. 24-A MRSA §4304, first §, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:

The following requirements apply to health plans doing
business in this State that require prior authorization by the
plan of health care services or otherwise subject payment of
health care services to review for clinical necessity,
appropriateness, efficacy or efficiency. A carrier offering a
health plan subject to this section that contracts with other
entities to perform utilization review on the carrier's behalf is
responsible for ensuring compliance with this section and chapter
34,

Sec. 12. 24-A MRSA §4304, sub-§2, as enacted by PL 1995, c.
673, Pt., C, §1 and affected by §2, is amended to read:

2. Prior authorization of nonemergency services. Requests
by a provider for prior authorization of a nonemergency service
must be answered by a carrier within 2 business days. Both the
provider and the enrollee on whose behalf the authorization was
r ested m e notified he carrier of i rmin
If the information submitted is insufficient to make a decision,
the carrier shall notify the provider within 2 business days of
the additional information necessary to render a decision. If
the carrier determines that outside consultation is necessary,
the carrier shall notify the provider and the enrollee for whom
the service was requested within 2 business days. The carrier
shall make a good faith estimate of when the final determination
will be made and contact the enrollee and the provider as soon as
practicable. Notification requirements under this subsection are
satisfied by written notification postmarked within the time
limit specified.

Sec. 13. 24-A MRSA §4304, sub-§5 is enacted to read:

T rvi . Wh onductin ili i review
r makin benefi determination for emergen servic
arrier shall provide benefits for emergenc rvices consi n

with the reguirements of any applicable bureau rule.

Sec. 14. 24-A MRSA §4305, first §, as enacted by PL 1995, c.
673, Pt. C, §1 and affected by §2, is amended to read:

Page 9-LR0213(2)

COMMITTEE AMENDMENT



10
12
14
16
18
20
22
24
26
28
30
32
34
36
38
40
42
44
46

48

COMMITTEE AMENDMENT '# to H.P. 543, L.D. 750

A carrier offering a health plan that subjects payment of
nefi for herwi vere rvi review r ¢linical
n i ropriaten efficacy or efficiency must meet the

following requirements relating to quality of care.

Sec. 15. 24-A MRSA §4306, as amended by PL 1999, c. 396, §6
and affected by §7, is further amended to read:

§4306. Enrollee choice of primary care provider

A carrier offering a managed care plan shall allow enrollees
to choose their own primary care providers, as allowed under the
managed care plan's rules, from among the panel of participating
providers made available to enrollees under the managed care
plan's rules. A carrier shall allow physicians, and certified
nurse practitioners who have been approved by the State Board of
Nursing to practice advanced practice registered nursing without
the supervision of a physician pursuant to Title 32, section
2102, subsection 2-A, to serve as primary care providers for
managed care plans. A carrier is not required to contract with
certified nurse practitioners or physicians as primary care
providers in any manner that exceeds the access and provider
network standards required in this chapter or chapter B6-A 56, or
any rules adopted pursuant to those chapters. A maraged--eare
pian carrier must allow enrollees in a managed care plan to
change primary care providers without good cause at least once
annually and to change with good cause as necessary. When an
enrollee fails to choose a primary care provider, the managed
eare-plan carrier may assign the enrollee a primary care provider
located in the same geographic area in which the enrollee resides.

Sec. 16. 24-A MRSA §4307, sub-§§2 and 3, as enacted by PL 1995,
c. 673, Pt. C, §1 and affected by §2, are amended to read:

2. Additiomal benefits. Prohibit any plan sponsor from
providing additional coverage for benefits, rights or protections
not set out in this chapter; e¥

3. Provider participation. Require a carrier to admit to a
managed care plan a provider willing to abide by the terms and
conditions of the managed care plan+: Or

Sec. 17. 24-A MRSA §4307, sub-§4 is enacted to read:

4 T t religi n ical rovider With
respect to  coverage of treatment by religi nonmedical
providers:

Page 10-LR0213(2)
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COMMITTEE AMENDMENT "‘3" to H.P. 543, L.D. 750

A, Restrict or limit the righ £ carrier inclu
religious nonmedical provider as a participating provider in
a managed care plan:
B. Require a carrier to:

(1) Utilize medically based eligibility standards_ or

criteria in deciding provider status of religious
nonmedical providers:

(2) Use medical professionals or criteria to decide
enrollee access religious n edical provi

(3) Utilize medical professionals or c¢riteria in
making decisions in internal or external appeals
regarding coverage for care by religious nonmedical

providers: or

(4) Compel an enrollee to undergo - medical
examination or test as a condition of receiving

coverage for treatment by a religious nonmedical

provider; or

C. Require a carrier to exclude religious nonmedical
providers because the providers do not provide medigcal or

other required data, if such data is inconsistent with the
religious nonmedical treatment or nursing care provided by
the provider.

Sec. 18. 24-A MRSA §4308, as enacted by PL 1995, c. 673, Pt.
C, §1 and affected by §2, is repealed and the following enacted
in its place:

4 I mnifi ion

A n w rrier offeri heal n and
rovider f h ision £ rvi nroll n
require the provider to indemnify the carrier for any expenses
and liabilities, including, without limitation, judgments,
settlements, attorney's fees, court costs and any associated
charges incurred in connection with any claim or action brought
against the health plan based on the carrier's own fault.
Nothing in this section may be construed to remove responsibility
of a carrier or provider for expenses or liabilities caused by
h rrier' r vider's own negligent acts or omissions or

intentional misconduct.

Sec. 19, 24-A MRSA §§4310 to 4313 are enacted to read:

. inj rial
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COMMITTEE AMENDMENT "Jy{" to H.P. 543, L.D. 750
1 lified nrollee. An nrollee i ligibl for
for rtici ion in rov linical ial if the
enrollee me he followin nditions:

A, The enrollee has a life-threatening illness for which no

ndar reatment is effective:

B. Th roll i ligibl rtici e r
clini ri r l with r t r men f h
illness:
. The nrollee’ articipation in h trial offers
meaningful tential for significan inical fi h
lee: and
D. Thg__‘nrollg__g referring p ysician has gg g uded that
th enrcollee’ articipation in ch ri w
ropri n e i ion of th nditions in
paragraphs A, B and C.
2 r A carrier m no n ualifi nroll
pgg; cipation in an gpp;gygg clinical trial or den y, limit or
itional i n h er of r in at1 n
costs for items and vi furnished
artici ion in th linical trial, For h r hi
ion, "rowutin ien {o} " n incl h of
r m rem u rimaril r r of
linical trial involved.
3. Payment, A carrier shall provide payment for routine
patient costs but is not required £ f item n
i h X r n i £ h
r f an rov lin 1l tr I h c r
n rvi h rri 11 rti i rovider
h nr n r i \'4 r
r he carrier woul for mparabl vic rform
i in ider
4 A lini ial r h r £ hi
n " roved linical trial" mean linical r rch
linical investi ion oV fun he
ral D rtmen f H h nd___Hum rvi National
§t; tutes gf Health or a cooperative group or center of the
1 In f Health
1. ripti ' o

Page 12-LR0213(2)
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COMMITTEE AMENDMENT "‘}" to H.P. 543, L.D. 750

MWL_O_

r ripti r 1i x
incl i £ lar rrier shall:
A nsur rti ion £ ici n
rmaci m £ £ ry: an
B. Provide Wﬂ%ﬁm&m
nonformulary alternative is medically indicated, consistent
with the utiljization review standards in section 4304.

2 r £ T T ical i A
carrier th rovi c T for pr ription dru nd medical
i n n f j i
device on the basis that the use of the drug or device is
investigational if the intended use of ; e drug or ng;gg ig

incl in the 1 lin horize fed ral Food Dr
Administration or if £f th r i niz
in one of ; e standard reference compendia or in peer-reviewed
medical 1i r

3. Construction, This section may not be construed to
r i rrier Q provi Qﬁ coverage Q ._EZﬁﬁQ_._PLQn_QLu_g.S.__Q_.

431 In n x 1 revi

_&MW

rri r 1 by i m or
on behalf of a car wwm
he r iremen thi e An roll failur in
authorization prior to rgggiv1nq an otherwise covered service may
not preclude an enrollee from exercisi h nroll
under this section,

1l. _ Reque for i i An nroll r h

%Mmmmmmw

r rnal review ver 1 T m i n
u%_m_as_ rovi in ion rollee
may not make a request for external review ug;il ;Lg gg;g;lgg hg§
exhausted all levels of a rrier’ i 1
procedure. A request for exter ggl review must bg ggg w1Lh;n 1
months of the date an enrollee has recejved a final adverse
health care treatment decision wunder a carrier's internal

i n r r n_enroll mé n T i n
filing fee as a n ion of j r for external
review.

2, Expedited r for exter i An 11 or _an
enrollee's authorized repr n i 1 n r ir xh

Page 13-LR0213(2)
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2ll levels of a carrier's internal grievance procedure before
£iling a request for external review if:
A Th rrier fai k isi i nal
grievance within the time period required:
5, hg ggrr;g; Qllﬁ LI}Q en Ql e_e_____lLtJLallL_ag_e_e_tSL__bxais_ﬁ
h rnal n r r
life lth of t nroll i in _serious
jeopardy: or
Th T h
Noti rol rri hall i roll
's ri r review i r
—to- i n _th
n i f an ver health r n ion Th

B. A statement informing an enrollee how to request
assistance in filing a reguest for extermal review from the
carrier:

m inf i nr he righ d
the external review, submit and obtain supporting material

i r h r r

review, ask guestions of any representative of the carrier
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COMMITTEE AMENDMENT "‘ " to H.P. 543, L.D. 750
I zxternal review ision: i i An
T review isi b i with

lowi irem .

A In renderi n xternal iew ision he

independent review organization must give consideration to

the appropriateness of the requested covered service based
n following:

(1) relevant clinical information relating to the
QMWMW

in in 1l information:
(2) Any concg_;;_s exprg.s_ﬁuy_t_e_ﬂlw
h nroll h h
All levan inical n ideld
includin u n limi h ndar n
guidelines relied upon by the carrier or the carrier's
i 1izati review .
B. An external review decision must be issued in writing
and must be based on the evidence presented by the carrier
the nrollee or the enrollee's authorized
repr iv An m mi n i iden
latin h - car r men igi nder
review n h x review k i £f an
repr n ive of th rrier pr n h xternal review
i i in h iew pr h

enrollee's own expense.

Ex rovi in raph D xter review
Qgg;glgn must _ be rendered by _an independent review

organization within 30 days of receipt of a completed
reguest for external review from the bureau.

D. An __external review _decisgion must be made as
expeditiously as an enrollee's medical condition ggggirg§
i n nt  mor 72 £ i
completed request for external review .1_£__3:_h§__1;;me_._i£ﬁm§_jp_z:
gylgw regu;;gd un Qg QQ agr Qp g g{gglg ser g];ﬁly JQQQQEQ ze
the life or health of the enrollee or would jeopardize the
enrgollee's ability to regain maximum function.

E Th rrier shall provi xiliar lecommuni ion
i r 1ifi i rpr r rvi by a person
roficient in Americ ign ngu when n
enrollee who _is dgﬁi_ hard-of-hearin rin
materials in an ac i i Brai
large-pri materi m r disk i r
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7 F i rrier in which X r external
r W il h i
review h T .
B T ur m r carr
h irem f h 1 with
limitation, criteria for w 1 £
i h nroll £ h m m rr n r
considered the game adv 1 r m ision
Notwith ndin r iremen i n 4 rul a ted
pursuant to this section are r i
i i ch 7 r II1-2
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COMMITTEE AMENDMENT "n" to H.P. 543, L.D. 750

1. Duty of ordinary care; cause of action. An enrollee may
maintain a cause of action against a carrier offering a health
plan in accordance with the following.

A, A carrier has the duty to exercise ordinary care when

making health care treatment decisions and is_ liable for
damages as provided in this section for harm to an enrollee
roxim ly ¢ its failur o exerci in

care,

B. A carrier is also liable for damages as provided in this
section for harm to an enrollee proximately caused by the
health care treatment decisions made by its employees.
agents, ostensible agents or representatives who are acting
on_the carrier's behalf and over whom the carrier has the
right to exercise influence or control or has actually
exercised influence or control that result in the failure to
exercise ordinary care.

2. Exhaustion of internal and external review. An enrollee
may not maintain a cause of action under this section unless the
enrollee or the enrollee's representative:

A, Has exhausted all levels of the carrier's internal
grievance procedure in accordance with this chapter: and

B. Has completed the independent external review process

requir under ction 4312

3. Limitation on cause of action., An action under this
section must be initiated within 3 yvears after the date of
igssuance of the written external review decision under section
4312.

4, Jurisdiction; notice and filing. The Superior Court has
originel jurisdiction over a cause of action under this section,
The requirements for notice and filing of a cause of action under
this section are governed by the Maine Rules of Civil Procedure.

5. Corporate practice of medicine. Section 4222,
subsection 3 or any other law in this State prohibiting a
carrier from practicing medicine or being licensed to practice
medicine may not be asserted as a defense by a carrier in any
action brought pursuant to this section,

6. No obligation for benefits. This section does not

create any obligation on the part of a carrier to provide an

nroll ny health r X men r rvi th is not covered
he enrollee's health plan poli or contract.
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7 Admissibili f extern review isi An_external
review ision i dmissible in an ion under thi
D In cau f action under thi ion h
w m e ma in accordance wi i ion
A A 1l or mpensatory d s m AN
B, Noneconomic damages awarded may not exceed $400,000,

C. Punitive damages may not be awarded.

9. Professional negligence. This section does not create

any new _or additional liability on the part of a carrier for harm

enroll h i ri le t h T i 1

negligence of a treating physician or other health care
practitioner.

10. Employer liability. This section does not create any
liability on the part of an employer that assumes risk on behalf
of its employees or an employer group purchasing organization.

11. Exemption., This section does not apply to workers'
compensation, medical malpractice, fidelity, suretyship, boiler

and machinery, property or casualty insurance,

Sec. 20. Rules. Notwithstanding the Maine Revised Statutes,
Title 24-A, section 4309, any rules adopted by the Superintendent
of Insurance to amend Bureau of Insurance Rule Chapter 850,
Health Plan Accountability to make that rule consistent with the
requirements of this Act are routine technical rules as defined
in Title 5, chapter 375, subchapter II-A.

See. 21. Application. Those sections of this Act that enact
the Maine Revised Statutes, Title 24-A, sections 4310 and 4311
apply to all policies, contracts and certificates executed,
delivered, issued for delivery, continued or renewed in this
State on or after January 1, 2001. For purposes of this Act, all
contracts are deemed to be renewed no later than the next yearly
anniversary of the contract date,.

Sec. 22. Allocation. The following funds are allocated from
Other Special Revenue funds to carry out the purposes of this Act.

2000-01

PROFESSIONAL AND FINANCIAL
REGULATION, DEPARTMENT OF

Page 18-LR0213(2)

COMMITTIEE AMENDMENT



10
12
14
16
18
20
22
24
26
28
30
32
34
36
38
40
42
44
46
48

50

COMMITTEE AMENDMENT "‘*h to H.P. 543, L.D. 750

Bureau of Insurance
All Other $15, 000

Provides for the allocation of funds to
contract with approved independent review
organizations to conduct external reviews of
adverse health care treatment decisions and
render decisions.’

Further amend the bill by inserting at the end before the
summary the following:

'FISCAL NOTE
2000-01

APPROPRIATIONS/ALLOCATIONS

Other Funds $15,000

This bill allows individuals enrolled in a health plan or
managed care plan to sue their health carrier with the conditions
that: recovery of noneconomic dJdamages is limited to less than
$400,000; recovery of punitive damages is prohibited; and
enrollees must bring a cause of action within 3 years of an
adverse health care treatment., Allowing enrollees to sue their
health carriers may increase employer costs to the GState's
employee health insurance program. The amount of the potential
increase and the fiscal year in which additional funds may be

required can not be determined at this time. Any additional
costs specific to this bill will depend on the number of
additional lawsuits filed and the damages awarded. At the

present time there is 1limited data available to estimate the
impact on the cost of the State's share of the health insurance
program.

This bill also provides enrollees in a health plan or
managed care plan access to prescription drugs and clinical
trials for qualified members, standing referrals to specialists
for enrollees with special conditions and continuity of care to
enrollees undergoing a course of treatment when the enrollees'
provider is terminated or their coverage changes to another
carrier. These provisions are addressed at varying levels within
the State's employee health insurance program and, therefore, are
not expected to appreciably affect the costs of the State's
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COMMITTEE AMENDMENT "'9" to H.P. 543, L.D. 750

employee health insurance program or the State's share of retired
teachers' health insurance.

This bill includes an Other Special Revenue funds allocation
of $15,000 beginning in fiscal year 2000-01 for the Bureau of
Insurance within the Department of Professional and Financial
Regulation to contract with approved independent review
organizations to conduct an external review of adverse health
care treatment decisions and render an external review decision.

This bill may increase the number of civil suits filed in
the court system. The additional workload and administrative
costs associated with the minimal number of new cases filed can
be absorbed within the budgeted resources of the Judicial
Department. The collection of additional filing fees may also
increase General Fund revenue by minor amounts.

The additional costs associated with legal work can be
absorbed by the Department of the Attorney General wutilizing
existing budgeted resources.'

SUMMARY

This amendment is the majority report of the committee and
replaces the bill. The amendment establishes additional
requirements for health plans and managed care plans offered in
this State and provides additional protections for health plan
and managed care enrollees.

The amendment does the following:

1. It requires all managed care plans to provide reasonable
access to providers in accordance with the access standards of
Bureau of Insurance Rule Chapter 850.

2. It prohibits carriers offering managed care plans from
using financial incentives for participating providers to deny,
reduce, withhold, 1limit or delay specific medically appropriate
health care services to enrollees.

3. It requires carriers to provide services requested by
enrollees who are deaf or hard-of-hearing or visually impaired
during the internal and external review processes.

4. It requires carriers to establish policies to allow

enroliees with special conditions to receive standing referrals
to specialists.
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COMMITTEE AMENDMENT " ﬂ" to H.P. 543, L.D. 750

5. It requires carriers to provide continuity of care to
enrollees undergoing a course of treatment when the enrollee's
provider is terminated as a participating provider by the carrier
or the enrollee's coverage changes to another carrier.

6. It requires coverage of emergency services by carriers
in accordance with the requirements of Bureau of Insurance Rule
Chapter 850.

7. It requires that carriers provide coverage of routine
patient <costs for gqualified enrollees with life-threatening
illnesses that participate in clinical trials. The amendment
requires carriers to provide coverage for those costs not
reasonably expected to be paid for by the sponsors of an approved
clinical trial. Approved clinical trials are defined as clinical
research studies and clinical investigations approved and funded
by the National Institutes of Health.

8. It requires carriers that provide <coverage of
prescription drugs through a drug formulary to ensure the
participation of physicians and pharmacists in the development of
the formulary and to provide exceptions to formulary limitations
when a nonformulary drug is medically indicated. The amendment
also prohibits carriers from denying coverage of a prescribed
drug or device on the basis that the use of the drug or device is
investigational if the intended use of the drug or device is
included in the labeling authorized by the federal Food and Drug
Administration or if the use is recognized in one of the standard
reference compendia or in peer-reviewed medical literature.

9. It creates a process for the independent external review
of adverse health care treatment decisions. The amendment allows
an enrollee in a health plan to request external review after the
enrollee has exhausted all levels of a carrier's internal
grievance procedure or has met the requirements for expedited
review, An enrollee must request the review in writing within 12
months of the date an enrollee has received a final adverse
health care treatment decision under the internal grievance
procedure. The adverse health care treatment decisions that may
be reviewed. are those decisions that involve issues of medical
necessity, preexisting condition determinations and
determinations regarding experimental or investigational services
or decisions regarding diagnosis, care and treatment when medical
services are provided by a health plan. The external review
decision will be made by an independent review organization under
contract with the Department of Professional and Financial
Regulation, Bureau of Insurance. The external review decision is
binding on the carrier but not on the enrollee.
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10. It gives enrollees the right to sue carriers. The
amendment creates a statutory cause of action by an enrollee
against a carrier offering a health plan or its agents for harm
to an enrollee proximately caused by the failure of a carrier to
exercise ordinary care when making health care treatment
decisions. An enrollee must exhaust the internal and external
review processes before bringing a cause of action and must
initiate the action within 3 years after the issuance of an
external review decision. The right-to-sue provision allows an
enrollee to recover actual damages and limits the recovery of
noneconomic damages to a maximum of $400,000. The recovery of
punitive damages is precluded.

The amendment also adds an allocation section and a fiscal
note to the bill,
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