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L.D. 750

DATE: \\l'llZO(ID (Filing No. S- (ﬂf) )

Reproduced and distributed under the direction of the Secretary
of the Senate.

STATE OF MAINE
SENATE
119TH LEGISLATURE
SECOND REGULAR SESSION

SENATE AMENDMENT "l\" to COMMITTEE AMENDMENT "A" to H.P.
543, L.D. 750, Bill, "An Act to Establish a Patient's Bill of
Rights"

Amend the amendment in section 3 in that part designated
"§4301-A." by striking out all of subsection 12 (page 4, lines 10
to 16 in amendment) and inserting in its place the following:

'12. Ordinary care. "Ordinary care' means, in the case of

a carrier, the degree of care that a carrier of ordinary prudence
would use under the same or similar circumstances. For a person
i rrier, "ordinary care' mean

W
care that a person of ordinary prudence would use under the same

or similar circumstances.'

Amend the amendmert in section 19 by striking out all of
that part designated "§4313." and inserting in its place the
following:

'§4313. Carrier liability: cause of actiom

1 D f ordinar re: ) 4 i An enroll ma
maintain a cause of action against a carrier offering a health
plan in accordance with the following.

A. A carrier has the duty to exercise ordinary care when

making health care treatment decisions that affect the

quality of the diagnosis, care or treatmeant provided to an
enrollee and is liable for damages as provided in this
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SENATE AMENDMENT ";\" to COMMITTEE AMENDMENT "A" to H.P. 543,
L.D. 750

section for harm to an enrollee directly caused by the

failure of the carrier or its agents to exercise such

ordinary care.

B. rm n enrollee dir 1 used b he failure

exercise ordinary care only occurs if such harm is

r nably related he enrollee's medical conditio

2 E ion of internal xternal review. An enrollee
may not maintain a cause of action under this section unless the

A Has xh e 1 levels £ h rrier’ in n
grievance procedure in accordance with this chapter; and

B. comple he i nden xternal review proce

required under section 4312,

3. Limitation on cause of action. An action under this
section must be initiated within one year after the date of
issuance of the written external review decision under section
4312,

4. Jurisdiction; notice and filing., The Superior Court has

original jurisdiction over a cause of action under this section.
The reguirements for notice and filing of s £ tion u r
hi ction ar overn the Maine Rule f Civil Pr ure.

C rate ractice of medicine. Section 4222,

subsection 3 or any other law in this State prohibiting a
carrier from practicing medicine or being licensed to practice
medicine may not be asserted as a defense by a carrier in any
action brought pursuant to this section,

6. No obligation for benefits. This section does not
create any obligation on the part of a carrier to provide an
nroll ny health re treatmen r rvic h is n r

the enrollee's health plan polic r ntr
7 Admissibili £ m i ision An external
review decision is admissible in an action under this section.
Affirmati fen It i n affirmati a n
ion a r ainst carrier under thi ion th h
rri r any agent for wh n h ier is liable di
n ntrol influenc r rticipat in he health X

r ment decision.

D In a ¢ f i r i ion h
war £ mu e _ma in rdan with thi section.
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SENATE AMENDMENT "A" to COMMITTEE AMENDMENT "A" to H.P. 543,
L.D. 750

A. Actual or compensatory damages may be awarded.

B Non nomi mages awar m n X 1
(of Punitive ma m n be awar
10. Professional negligence. This section does not create

any new or gddlglgggl 11ab;11t¥ on thg part of a carrier for harm
caused to enrollee that is attributabl g to the prgfg§51ona

ligence of r in hysici her health
practitioner,

11. 1 r liabili Thi ction does mnot an
l_ébﬁl_L2_Qﬁ_L_ﬁ_Pé£L_Qi_QQ‘Qm2_Q¥QL_L_QL_éiﬁ__ﬂiﬁ__ﬁk_gﬂwbﬁhél_
of i empl r an empl r _grou urch rganization.

12. Exemption. This section does mnot apply to workers'
compensation, medical malpractice, fidelit sur shi iler
and machinery, property or casualty insurance.

13. L' i ion r Th of tion_ under this
section i he sole and exclusive priv rem der t law
for an en gl ee Qgg nst g carrier for its health care treatment
decisions, except that is subsection may not he construed to
prohibit an enrollee or an enrollee's authorized representative
from seeking other remedies specifically available under other

provisions of this Title.'

SUMMARY

This amendment requires an enrollee to exhaust the internal
and external review processes before bringing a cause of action
and must initiate the action within one year after the issuance
of an external review decision; Committee Amendment "A'" requires
that the action be brought within 3 years. Under this amendment,
the right-to-sue provision allows an enrollee to recover actual
damages and limits the recovery of noneconomic damages to a
maximum of $150,000 and precludes the recover of punitive
damages. Committee Amendment "A" allows a maximum recovery for
noneconomic damages of $400,000.

Under this amendment, a carrier has an affirmative defense
against a cause of action that the carrier or its agents did not
influence, participate in or control the health care treatment
decision. Committee Amendment "A" does not provide for an
affirmative defense., This amendment also 1limits an enrollee's
remedy against a carrier for its health care treatment decisions
to the statutory cause of action except for other remedies
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SENATE AMENDMENT "Aﬂ' to COMMITTEE AMENDMENT "A" to H.P.
L.D. 750

specifically available wunder other provisions of the
Revised Statutes, Title 24-A.

SPONSORED BY:
(Senator ABROMSQN)

COUNTY: Cumberland
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543,

Maine





