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L.D. 706

DATE: 5/3{/4? (Filing No. u- (a0 )

JUDICIARY

Mwoery

Reproduced and distributed under the direction of the Clerk of
the House.

STATE OF MAINE
HOUSE OF REPRESENTATIVES
119TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT 'Zé;' to H.P. 499, L.D, 706, Bill, "An
Act to Expedite Treatment of Certain Persons with Mental Illness"

Amend the bill by striking out everything after the enacting
clause and before the summary and inserting in its place the
following:

'PART A

Sec. A-1. 18-A MRSA §5-802, sub-§(d), as enacted by PL 1995, c.
378, Pt. A, §1, is amended to read:

(a) Unless otherwise specified in a written advance
health-care directive, a determination that an individual lacks
or has recovered capacity or that another condition exists that
affects an individual instruction, the authority of an agent or
the validity of an advarneed advance health-care directive must be
made by the primary physician or by a court of competent
jurisdiction n indivi incl irectiy
authorizing men ;gl hggl; ;ggg;mgn; an advance health-care
MWMM
pursuwant to Title 34-B, section 3863. This subsection is

r n 1, 2002.

Sec. A-2. 18-A MRSA §5-802, sub-§(i) is enacted to read:

An h- ir i i i poses
£ dir i h men erm i i
mu nstr in a rdance with this P nd Titl 4-B
i n 862 Thi ion is r 1 nuary 1

2002,
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COMMITTEE AMENDMENT "Z g" to H.P. 499, L.D. 706

Sec. A-3. 34-B MRSA §3831, Sﬂb-§6 is enacted to read:

Adul wi heal r i i n 1
with van heal ir iv horizing mental heal
h ital tr ment m admi d on an informal voluntar i
if ndition ifi in n health r ir i
for i i £ ive are m in rdan with th
m in th n health by irective or, if no such

method is stated, as determined by a physician or a
mww
health care directive as to how the directive becomes effective,
the person may be admi ;;gd on an informal voluntary hgg § if the
r h n rmin in i Titl
18-A, Article 5, Part 8. A person may be ggmghtgd Q.ﬁz_;__jhs
person does not at th g time object to the admissi Qn or, if the
person does object, the person has directed the advance
hggls;b__ga,e__d;;_e_q;_ze that admission to the hosp_t_a,;_éy__qs_w_
despite that person's objections. The duration of the stay in
the hospital of a person under this subsection may not exceed 5
working days. 1f at the end of _that time the chief
administrative officer of the hospital recommends further
hospitalization of the person, the chief administrative officer
shall proceed in accordance with section 3863, subsection 5.

This subsection does not create an affirmative obli gg; on_of a
hospital ;Q admit a per §g consistent with the person's advance
heath car directive, his _subsection does not create an
affirmative obligation on ghg part of a hospital or treatment
rovider to provi h ment consen in th rson's
advance health care directlvg if the phvii;_i@_o__gﬁxgmmg'_s&
evaluating or treating the person or the chief admin §§ra;1vg
officer of the hospital determines that the treatment is not

h inter £ th erson,

This ion is r 1 nuary 1, 2002

Sec. A-4. 34-B MRSA §3862, as amended by PL 1997, c. 683, Pt.
A, §20, is further amended to read:

§3862. Protective custody

1. Law enforcement officer's power. If a law enforcement
officer has reasonable grounds to believe, based upon probable
cause, that a person may be mentally ill and that due to that
condition the person presents a threat of imminent and
substantial physical harm to that person or to other persons, Qr

if w r n fficer knows th rson n nce
health care directive authorizing mental h h tr men n he
fficer r nabl roun liev r 1
h h e n_ lack i the 1law enforcement
officer:
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COMMITTEE AMENDMENT iéa' to H.P. 499, L.D. 706

A. May take the person into protective custody; and

B. 1If the law enforcement officer does take the person into
protective custody, shall deliver the person immediately for
examination as provided in section 3863 or, for a person
.aken into protective cu i YR alth care

O A -

14

r ff . If the
examination occurs in a hospital emergency room, the
examination may be performed by a 1licensed physician, a
licensed clinical psychologist, a physician's assistant, a
nurse practitioner or a certified psychiatric clinical nurse
specialist. If the examination does not occur in a hospital
emergency room, the examination may be performed only by a
licensed physician or licensed clinical psychologist.

When, in formulating probable cause, the law enforcement officer
relies upon information provided by a 3rd-party informant, the
officer shall confirm that the informant has reason to believe,
based upon the informant's recent personal observations of or
conversations with a person, that the person may be mentally ill
and that due to that condition the person presents a threat of
imminent and substantial physical harm to that person or to other
persouns.

2. Certificate not executed. If a certificate relating to
the person's likelihood of serious harm is not executed by the

examiner under section 3863, an for r who h n
health care directive authorizing mental health treatment, if the
in i h iti ifi i n
h h re dir i for i iv e ef i have n
does not lack capacity, the officer shall:
A. Release the person from protective custody and, with his
the person's permission, return him the person forthwith to
his the person's place of residence, if within the

territorial jurisdiction of the officer:

B. Release the person from protective custody and, with his

the person's permission, return him the person forthwith to
the place where he the person was taken into protective
custody; or

C. If the person is also under arrest for a violation of

law, retain him the person in custody until he the person is

released in accordance with the law.
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COMMITTEE AMENDMENT 1 ;' to H.P. 499, L.D. 706

3. Certificate executed. If the certificate is executed by
the examiner under section 3863, the officer shall undertake
forthwith to secure the endorsement of a judicial officer under
section 3863 and may detain the person for a reasonable period of
time, not to exceed 18 hours, pending that endorsement.

4. Transportation costs. The costs of transportation under
this section must be paid in the manner provided under section
3863. Any person transporting an individual to a hospital under
the circumstances described in this section shall use the least
restrictive form of transportation available that meets the
security needs of the situation.

R Thi i is r 1 nuary 1

PART B
Sec. B-1. 18-A MRSA §5-802, sub-§(d-1) is enacted to read:

-1 n herwi ifi in wri n ance
health-care directive, a determination that an individual lacks
affects an individual instruction, the authority of an agent or

h 1idi h hori £f an lth~-car ir i
m m h rimar hysician or r f m nt
jurisdiction

Sec. B-2. 34-B MRSA §3862-A is enacted to read:
§3862-A, Protective custody

L n i M W
fficer h n n 1i upon 1
cause, that a person may be mentally ill and that due to that
ndition h r r h £ imminen n
nti hysical harm h rson or her r h
law m ficer:
A rson in r i :
h \'4 £ ffi rson
r i hall deliver th n i i for
xami ion a rovi in ion . £ th xamination
by 1 r room i i
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COMMITTEE AMENDMENT Qég" to H.P. 499, L.D. 706

m 1i h n 1i inical
psychologist, a p y§1C1gn s assi s;gn;. a _nurse practitioner
rtifi hiatri linical n iali If
X . r i N room
the g am nati gn may he performed only by a licensed
r 1i linical hologi
Wh j in r law_enf m £3i
reli i i rovi rd- in n
i 11 nfirm in man r n i
forman n rsonal rvation £ r
n wi rson h th rson men ly ill
and that due to that condition the person presents a threat of
imminent and substantial physical harm to that person or to other
persons.,
rtifi x Iif rtifi lating t
! i ih £ ri i X h

A. Release the person from protective custody and, with the
rson' ermission return th rson forthwi
! f resi wi n ritor

Rel rson from pr i n with the
rson' rmission r rn h rson forthwith h
W rson w n i : or

Sec. B-3. Effective date. This Part takes effect January 1,
2002."°

Further amend the bill by inserting at the end before the
summary the following:
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COMMITTEE AMENDMENT {ég" to H.P. 499, L.D. 706

'FISCAL NOTE

The additional costs associated with the new procedures for
mental health treatment agreements can be absorbed by the
Department of Mental Health, Mental Retardation and Substance
Abuse Services utilizing existing budgeted resources.'

SUMMARY

This amendment is the minority report of the committee. It
differs from the majority report in that this amendment contains
a sunset of January 1, 2002 for all changes concerning advance
health care directives for mental health treatment. Part A
enacts the changes with a self-repealing date of January 1,
2002. Part B reenacts the law as it currently exists, effective
January 1, 2002.

This amendment replaces the bill.

This amendment amends the Uniform Health-care Decisions Act
to specifically provide for advance health care directives that

authorize mental health treatment. An advance health care
directive allows a person who is competent when executing the
directive to consent to specific health care in the future. It

allows persons to make decisions about their health care prior to
the time when they are no longer considered competent to make
those decisions for themselves.

Under this amendment, an advance health care directive
authorizing mental health treatment may contain conditions that
specify when the directive becomes effective, and it may specify
a particular method for determining when those conditions are
met. It may also provide consent to hospitalization for mental
health treatment, which may be honored if the person at the time
of examination and hospitalization lacks capacity, even if the
person objects to the hospitalization.

This amendment also amends the voluntary hospitalization and
protective custody laws as they apply to persons with advance
health care directives authorizing mental health treatment. A
person may be admitted on an informal voluntary basis if the
conditions in the advance health care directive are met or, if
there are no conditions specified, if the person has been
determined to be incapacitated in accordance with the provisions
of the Uniform Health-care Decisions Act. A person may be
admitted only if the person does not object to the admission or
if the person's advance health care directive provides for such
admission and the person is incapacitated, even if the person
objects. The duration of the stay in the hospital of the person
may not exceed 5 working days. Further hospitalization is
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COMMITTEE AMENDMENT yé%" to H.P. 499, L.D. 706

possible only with the consent of the person or through the
emergency admission procedures.

This amendment clarifies that, although the advance health
care directive provides consent to informal voluntary

‘hospitalization, there is no affirmative obligation on the

hospital's part to admit the person. Admission may not be in the
best interest of the person or the hospital may not be able to
provide the appropriate treatment for various reasons; this
amendment ensures that the hospital is not obligated to admit the
person solely because the person's advance health care directive
authorizes the admission. This amendment also creates no
obligation on the hospital or treatment provider to provide the
treatment consented to in the advance health care directive if
the physician or psychologist treating or evaluating the person
or the chief administrative officer of the hospital determines
that the treatment is not in the person's hest interest.

This amendment authorizes a law enforcement officer to take
into protective custody a person that the officer knows has an
advance health care directive authorizing mental health treatment
if the officer has reasonable grounds to believe, based on
probable cause, that the person lacks capacity. The 1law
enforcement officer must then deliver the person immediately for
examination in accordance with the Uniform Health-care Decisions
Act to determine whether the person is competent and whether the
conditions of the advance health care directive are met. If the
examiner determines that the person does not lack capacity or
that the conditions are not met, the person must be released from
protective custody. If the examiner determines that the person
lacks capacity or that the conditions stated in the advance
health care directive are met, the person may be treated in
accordance with the terms of the advance health care directive.
The amendment also adds a fiscal note to the bill.
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