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119th MAINE LEGISLATURE

FIRST REGULAR SESSION-1999

Legislative Document No. 207

H.P. 145 House of Representatives, January 11, 1999

An Act to Clarify the Confidentiality of Health Care Information.
(EMERGENCY)

Reference to the Committee on Health and Human Services suggested and ordered printed.

W./ Mo

OSEPH W. MAYO, Clerk

Presented by Representative BROOKS of Winterport.
Cosponsored by Senator FERGUSON of Oxford.
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Emergency preamble. Whereas, Acts of the Legislature do not
become effective until 90 days after adjournment unless enacted
as emergencies; and

Whereas, the current law regarding confidentiality of health
care information is confusing and complex; and

Whereas, this situation has led to complications in the
ability of health care facilities to disclose patient information
to significant persons in a patient's 1life who =need that
information and to rely on those significant persons to make
decisions about disclosure when the patient is not in a position
to do so; and

Whereas, the current health care information confidentiality
law must be clarified as soon as possible in the interest of
health care facilities, patients and those who care for them; and

Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution of
Maine and require the following 1legislation as immediately
necessary for the preservation of the public peace, health and
safety; now, therefore,

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 5§ MRSA §19203, sub-§2, as amended by PL 1997, c. 793,
Pt. B, §1 and as affected by §6, is further amended to read:

2. Designated health care provider. To a health care
provider designated by the subject of the test in writing

pursuant--to--Title--22,--c0ektion--1711-C, When a patient has
authorized disclosure of HIV test results to a person or

i = i L tjaRysis ALY 1] ! Gel 3 A ! Len -
health care provider who discloses HIV test results in good faith
pursuant to this subsection is immune from any criminal or civil
liability for the act of disclosing HIV test results to other
health care providers;

Sec. 2. § MRSA §19203, sub-§9, as amended by PL 1997, c. 793,
Pt. B, §2 and affected by §6, is further amended to read:

9. Medical records. As part of a medical record when
release or disclosure of that record is authorized pursuant to
Title-22,--section-1711,- 1711 B,--subseckion-1i-or--section-1711-G»
subseetion-3,-6-e¥-11 section 19203-D:; or
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Sec. 3. 5§ MRSA §19203, last §, as amended by PL 1997, c. 793,
Pt. B, §3 and affected by §6, is further amended to read:

Nothing in this section may be construed as prohibiting the
entry of an HIV test result on the patient's medical record in

accordance with this chapter.

Sec. 4. 5§ MRSA §19203-D, as repealed by PL 1997, c. 793, Pt.
B, §4 and affected by §6, is reenacted to read:

§19203-D. Records
When medi r X n is m raning information
of a person's HIV infection status, including the results of an

HIV win 1 h £f th information

A Wh rel h n horiz ian of th
medi r 1 n _r h rson’
medical record, including any HIV _infection status
information contained in the medical record. Release of HIV
infection status information pursuant to this paragraph is
n i i £ an £ nfi iali rovision £
this chapter.,

B. When release has not been authorized, the custodian of
he medi rd m n_r r rtion
£ medi x ntain h HIV

in ion information., Except as otherwise provided

in this section., HIV infection status information may be

r i h n ifi 1 u riz

r informati A neral rel

form is insufficient.
2, Authorized disclosure. A medical record containing
results of an HIV test may not be disclosed, discoverable or

r in an ivil imin inistr
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QWMMMLM
£ \'4 X in the followin

A. Proceedings held pursuant to the communicable disease
w i 22, ch 251;

B. Proceedings held pursuant to the Adult Protective
Services Act, Title 22, chapter 958-A:

C. Proceedings held pursuant to the child protection laws,

Title 22, chapter 1071;
D. Proceedings held pursuant to the mental health laws,
i 4- \'4 i I1I:

r ion with f medical r r m
. * indir TP : in
any report of such research, audit, evaluation or otherwise

liscl the ildentit c tested ; n

4. Access by health care providers. Nothing this

§§QLLQQ__iiﬁp_w_Lh.L_Qgggiﬁ to medical rggg;ds by L e dgslgna;gd
heal r b h rson w \'4

test i 3 wit] : 19203 ) Y 2

5. Confidentiality policy. Health care providers and

with medi r r ining HIV nf ion

i m r ire, at a minimum, action

consistent with disciplinary procedures for violations of the
£id {ali 13

Sec. 5. 22 MRSA §1711, as amended by PL 1997, c. 793, Pt. A,
§1 and affected by §10, is further amended to read:

§1711. Patient access to hospital medical records

If a patient of an institution licensed as a hospital by the
State, after discharge from such institution, makes written

Page 3-LR1608(1)
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request for copies of the patient's medical records, the copies
must, if available, be made available te--the--paktient within a
reasonable time unless, in the opinion of the hospital, it would
be detrimental to the health of the patient to obtain the
records. If the hospital is of the opinion that release of the
records to the patient would be detrimental to the health of the
patient, the hospital shall advise the patient that copies of the
records will be made available to the patient's authorized
representative upon presentation of a proper authorization signed
by the patient. The--hospital-may--exclude -from--the-ocopies-of
medical-records--released--any -information-related -te--a-elinical
trial-sponsered,-aubthorived -or-regulated-by-the -federal -Food-and
Prug-Administratiens

If an authorized representative for a patient requests, in
writing, that a hospital provide the authorized representative
with a copy of the patient's medical records and presents a
proper authorization from the patient for the release of the
information, <copies must be provided to the authorized
representative within a reasonable time.

A-writbten -request--or--authoriration- for--release--of--medieal
reaords-unde¥--this -section-satisfies-the- regquirements- of-section
1711-G,-subseetion-3+~

A--patient - -may --submit--teo--a--hospital --an --addition -te--the
patientls--medical--reaordsr--whioh--must--be--retained--with--the
medieal--reaord -by--the - hospital---If--the -hespital--adds-to--the
medieal-regord-a-statement--in response--to--the -submitted-additioens
the-hospital-shall-provide-a-eopy-te-the-paktient~

Reasonable costs incurred by the hospital in making and
providing copies of medical records and--additions--to--medieal
reaerdsy must be borne by the requesting person, and the hospital
may require payment prior to responding to the request.

Release--of -a--patient's -medical--records - to--a--person-other
than-the-patient-is-governed-by-seetion-1711-C~

Sec. 6. 22 MRSA §1711-A, as amended by PL 1997, c. 793, Pt.
A, §2 and affected by §10, is further amended to read;

§1711-A. Fees charged for records

Whenever a health care practitioner defined in section
1711-B furnishes requested copies of a patient's treatment
medical record or a medical report er-an-addition to--a-treatment
regord--or -medical--report to the patient, the charge for the
copies or the report may not exceed the reasonable costs incurred
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by the health care practitioner in making and providing the
copies or the report.

Sec. 7. 22 MRSA §1711-B, sub-§1, YA and B, as amended by PL
1997, c. 793, Pt. A, §3 and affected by §10, are further amended
to read:

A, ‘"Health care practitioner"” has the same meaning as in

Title 24, section 171i1-G,--subsection-1i,--paragraph-F 2502.

"Health care practitioner' also includes "licensed c¢limnical

social worker" as defined in Title 32, chapter 83 and

"marriage and family therapist' and "professional counselor’
lefined in Title .32 ) 118

B. "Treatment records"” means all records relating to a
patient's diagnosis, and treatment and--eare, including x
rays, performed by a health care practitioner.

Sec. 8. 22 MRSA §1711-B, sub-§2, as amended by PL 1997, c.
793, Pt. A, §4 and affected by §10, is further amended to read:

2. Access. Upon written autherization---executed---in
acgordanee --with --section -I1711—C,--subsection--3 consent of the
person to whom copies of records must be released pursuant to
this section, a health care practitioner shall release copies of
all treatment records of a patient or a narrative containing all
relevant information in the treatment records te--the -patient,.
The health care practitioner may exclude from the copies of
treatment records released any personal notes that are not
directly related to the patient's past or future treatment ané
any-infermation-related- to--a -glinical -trial-sponsered,-authorised
er-regulated -by--the--federal-Food -and-Drug--Administratien. The
copies or narrative must be released to the designated person
within a reasonable time.

If the practitioner believes that release of the records te-the
patient 1is detrimental to the health of the patient, the
practitioner shall advise the patient that copies of the
treatment records or a narrative —containing all relevant
information in the treatment records will be made available to
the patient's authorized representative upon presentation of a
written authorization signed by the patient. The copies or
narrative must be released to the authorized representative
within a reasonable time.

Except-~-as--provided --in --subsection -3,--release--of--a--patient'is

treatment-records--to--a -persen-other-than--the- patient-is-governed
by-seetion-1711-C+
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Sec. 9. 22 MRSA §1711-B, sub-§3, §9B and C, as amended by PL
1997, c. 793, Pt. A, §5 and as affected by §10, are further
amended to read:

B. The parent, guardian ad litem or legal guardian of the
person who is the subject of the record if the person is a
minor, or the legal guardian if the person who is the
subject of the record is mentally incompetent; or

C. The designee of a durable health-eare medical power of
attorney exeeuted--by--the-person-who-is--the -subjeet--of -the
reeordys-at- such--time -as -the -pewer-of-attorney -is -in-effeects
e if the person who is the subject of the record is
in tent 3 ted ] inst !

Sec. 10. 22 MRSA §1711-B, sub-§3, YD, as enacted by PL 1997,
c. 793, Pt. A, §6 and affected by §10, is repealed.

Sec. 11. 22 MRSA §1711-B, sub-§3-A, as enacted by PL 1997, c.
793, Pt. A, §7 and affected by §10, is repealed.

Sec. 12. 22 MRSA §1711-B, sub-§5, as amended by PL 1997, c.
793, Pt. B, §5 and affected by §6, is further amended to read:

5. HIV test. Release of information regarding the HIV
infection status of a patient is governed by Title 5, section
17%1-6 19203-D.

Sec. 13. 22 MRSA §1711-C, as corrected by RR 1997, c. 2, §44,

is repealed.

Sec. 14. PL 1997,¢.793, Pt. A, §§9 and 10 are repealed.

Sec. 15. PL 1997,¢.793,Pt. B, §6 is repealed.

Emergency clause. In view of the emergency cited in the
preamble, this Act takes effect when approved.

SUMMARY

This bill amends the laws regarding the confidentiality of

health care information by removing the changes made in Public

Law 1997, chapter 793 by the Second Special Session of the 118th
Legislature.
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