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118th MAIN LEGISLATU E 

SECOND REGULAR SESSION m 1998 
---------- ----

Legislative Document No. 2265 

H.P.1635 
-~------c--

House of Representatives, March 9, 1998 

An Act to Reduce Nonpoint Source Pollution from Existing Sources. 

Reported by Representative ROWE for the Joint Standing Committee on Natural 
Resources pursuant to Resolve 1997, chapter 67. 

Reference to the Joint Standing Committee on Natural Resources suggested and printing 
ordered under Joint Rule 218. 

PI1nted on recycled paper 



Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 30·A MRSA §5903, sub-§7.A, as amended by PL 1997, c. 
4 555, §§l and 2, is further amended to read: 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

1-A. Municipality. "Municipality" means: 

A. Any city, town, special district, county, plantation or 
municipal village corporation within the State; 

B. For the purpose of section 5953, subsection 1, paragraph 
D only, any water utility as defined in subsection 13; SF 

C. For the purpose of section 5953, subsection 1, paragraph 
D, section 5953-B and section 6006-B, any public water 
system as defined under Title 22, section 2601, subsection 
8 ... ; or 

D. For the purpose of section 59~ubsectiQn 1, paragraph 
D, s~n 5953-A and section 6006-A, anY--1lQJlpro:t"i t 
organization exempt from taxation under the United States 
Internal Reyenue Code, ~ction 50l(e), 

Sec. 2. 38 MRSA §419·B is enacted to read: 

26 §419-B. Re!it.J:i~tiolL.Q..J',LJ;4~lie of fertilizf:.L ... C!tntai-».i:o.9 
phospho~~~wns or similar landscaped areas 

28 in lake watershe~ 

30 

32 

34 

36 

38 

40 

42 

44 

~1~. __ ~D~e~f~i~n~i~t~i~o~n~su'L-~A~s __ ~u~s~e~d~~~~·n~~t±h~i~s~.~ection, 
~ontext othE!.rwise indicates, the following terms 
following meanings. 

unless 
have 

the 
..th~ 

A. "F~rtilizer" means a substance used to make soil more 
fertile, such as manure or a chemical mixture. 

B. "Lake or pond watershed" means the _la ... Il!L...ru:ea that drains 
to a lake or pond via overland flow, natural or man-made 
drainage systems, water bQdies or wetlands. 

C. "Lawn or similar landscaped area" mea.ns an area that i:;; 
kept mowed and is covered with vegetation such as grasses or 
legumes. It does not include agricultural fields. 

2. PrQb~it~~~~xception. A person may nQt use fertilizer 
46 CQntaining phosphorus on a lawn Qr similar landscaped area within 

a lake or pond watershed except: 
48 

50 
A. During the initial establishment of th~awn or similar 
landscaped area: Qr 
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2 

4 

B. When a soil tes~dicates that phosphorus is needed to 
maintain healthy vegetation. 

Sec. 3. 38 MRSA §420·C, as amended by PL 1997, c. 502, §1, is 
6 repealed and the following enacted in its place: 

8 §420-C. Erosion and sedimentation control 

10 This section applies to a project or any portion o~ 
p_roject located within an organized area of this State. This 

12 section does not apply to agricultural fields. Forest management 
g,c.t.ivitie~, including associated road constructi~~ 

14 maintenance, conducted in accQrdance with applicable standards of 
!J:le Maine Land Use RegvJ,ation Commission, are geemed to comply 

16 with this section. This section may not be construed to limit a 
municipality's authority under home rUle to adopt ordinan~e~ 

18 ~9ntaining stricter standards than those containeg in this 
~.QD-,-

20 
1. Actiyity on or after July 1, 1997. A person who 

22 .c.PJ}.Q)Jcts, or causes to be congucteg, an activity that invOlves 
filling. displacing Qr eXPQ~ing soil Qr other earthen materials 

24 on or ~ter Ju1S 1, 1997 shall take measures to prevent 
unreasonable erosion of soil or sediment beyond the p~oject site 

26 or into a protected natural resource as defined in section 
480-B. Erosion con~ measures must be in place before the 

28 activity begins. ~sures must remain in place and functiou.a.l 
until. the site is permanently stabilizeg. Adequate and time-1¥-

30 temporary and permanent stabilization measures must be taken and 
the si t~t be maintaineg to prevent unreasonable erosion and 

32 sedimentation. 

34 2. Activity _prior to July 1. 1991. A person who owns or 
~ntrols property on which an activity involvin~ filling L 

36 ~~acing or e~posing soil or other earthen materialS was 
~ducted prior tQ July 1, 1997 shall take measures necessary to 

38 prevent unreasQnable erosiQn of soil or sediment beyond~ 
lll:Qi~ct site or into a protecteg natural resource as defined in 

40 _~t1on 480-B. A~guate permanent stabilizatiQn measures must be 
taken anLthe site must be maintained tQ prevent unreasonable 

42 erosion and sedimentation, This subsection applies on and after 
July L 2005 to property located in th~~shed of a body of 

44 water most at risk from new development as identifieg in rules 
adopted by the department pursuant to section 420-D, subsection 3 

46 ang on ang after July I. 2010 to other prQperty. 

48 Sec. 4. 38 MRSA §436-A, sub-§l.A is enacted to read: 
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~~.rui.meD.t. "Basement" means any portion of a structure 
2 with a floor-to-ceiling height of 6 feet or more and having m~ 

than 50% of its volume below the existing ground level. 
4 

Sec. 5. 38 MRSA §439-A, sub-§§4·A and 4GB are enacted to read: 
6 

4-A. Miti.~iQ!LJ.!l~~~:g!.J?_~otwithstanding any provision in 
8 a local ordinance to the contrary, for a struct~hat does not 

m.e..e.t_ihe~tJ;tr se tbac.L~i rement s...._.2QPLQ.~--.bY---t.Qe._bQ£r.Q.I_~~ 
10 ]2.flimit may not be issued for the relocation. reconstruction or 

replacement of more than 50'l-o of the market value of a principal 
12 ~ructuret the addition or replacement of a basement or an 

e.xpansion under su:Quction 4.-B. paragraph E unless a written -l2.1an 
14 ~ mitigate nonpoint source pollution is approved by the 

municipal planning board. The plan must provige for the 
16 following mitigation measures t~implemented ang maintained. 

18 h~.n.!it..~~~~_~.Jll tiIill.....-i.IL..SQiLJli.Qsion __ I])J~.L.-be 
mulcheg. seeged or otherwise stabilizeQ and maintai:u.e.!L.J;& 

20 prevent further erosion ang segimentatiQn to water bodiM. 
ang wetlangs. 

22 

24 

26 

B. Cleareg openings created as part of a bui.lJJing 
xelocation. reconstrMction or replacement mMst be replanted 
to establish effective vis)Jal scr~~~n~gL-~o~f __ ~t~h~e __ £s~t~r~ux~~t~M~r~e 
from the water body or wetla~ 

28 1.:. Roofs anQ associateg drainage systeIIt§.L driy...e~L 

parking areas and other nonvegetated surfaces must be 
30 designed Qr mogifieg. as necessary. to prevent concentrated 

flow Qf storm water runoff from reaching a water bodY_Q..£ 
32 wetland. Where PQssible, runoff m)Jst be directed ~througlLg 

vegetated area or infiltrate~ntQ the s~l through the use 
34 of a dry well. stone aprQn or similar measure. 

36 ~he mitigation plan m)Jst be filed in the registry of geeQs of the 
CQ)Jnty in which the property is located. 

38 
4-B. Alter~atiye e~_~~~equiremeD.t. Notwithstanding 

40 ~yQsection 4. a municipality may adopt an ordinance th~~rmits 
expansiQns p)Jrsuant to this subsectiQn Qf principal anQ accEHLSQU 

42 .lit!'uctures ~~ do nQt meet the water setba~requiremeIlt_s 

approveg by the boarg if the Qrdinance is no less restrictive 
44 than the requirements in this sMbsection. 

46 A. All neW _ro:.iJl.ciQal and accessory structur~.flli..c.l.J.!Q,Lng 

fun.ctionally water-dependent uses, must meet the water 
48 setback req)Jirements approved by the board. An expansion of 

a legally existing noncQnforming strMcture pursuant tQ this 
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2 

4 

6 
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10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

subsection may not create further nonconformity with the 
water setback requirement. 

B. E~ion of a~p~~~~ struct~re within 25 f~et 
of the nor~high-water line of a water body or upland edge 
of a wetland is prohibited. even if the expansion will not 
increa..§e nonconfQImity with th~~jifiback requirement. 
Expansion of an accessory structure that is located closer 
to the normal high-water line of a water body or upland eQ~ 
.of a weU~than the principal structure is prohibited, 
even if the expansion will not increase nonconformity with 
the water setback requirement. 

~ __ 4e£[§.J.~~.ti.t.in9.-!lQ.~nforI])in9- pr incipal and aC~Qr.Y 
.s..tructures that do not meet the water setback requirements 
may be expanded or altered as follows. as long as other 
applicable land use standards adopted by the municipality 
are met and the expansion i.s not prohibited by paragraph A 

Q.LJh 

(1) For structures located less than 75 feet from the 
normal high-water line of a water body or upland edge 
of a wetland. the maximum combined total floor area for 
all structures is L 000 tSquare feet. ano. the maximum 
height of any structure itS 20 feet or the height of the 
existing structure, whichever is greater. 

(2) For structures located less than 100 feet from the 
normal high-water line of a great pond classif ieo. as 
CPA or a river flowing to a grea~nd classifieo. as 
CPA, the maximum combineo. total ~r area for all 
structures is 1,500 square feet, and the maximum height 
of any structure is 25 feet or the height ~the 
existing structure, whichever is greglir, exc.ept that 
illlY portion of those structures located less than 75 
~~~Lom the normal high-water line or upland edge of 
a wetlan~t meet the floor area ano. height limits in 
~~aph (ll...... 

Existing princm_l_and.--.--accessQry structures that exceed 
these floor area or height limits may not be expanded. 

For th~~rposes of this paragraph, a basement is not 
counted toward floor area. 

D. WhelLiLJ1.ew.J2.g§.ement is added t~an existiIl9- structJ!LfL."O';[ 
}iMn a basement is constructed as part Qf a reconstruction 
or replacement structure, the structure ..a.nd the basement 
must be placed so that the setbac.k requirement is met tQ th~ 
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10 
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14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

greatest practical extent, as determined by the planning: 
:board. 

E. A municipality may permit an expansiru.L..tJlQ~Ga\U?J~.IL...tpe 

maximum floor Qrea limits esta:blished in paragraph C to be 
exceeded :by not more than 500 square feet if; 

ill The principal structure is set :back at least 50 
feet from the normal high-water line of a water :body or 
upland edge of a wetland; 

12) A well-distri:buted stand of tre.e~ and othe.x. 
yegetation, as defined in the m~n~mum guidelines 
adopted by the board, extend at least 50 feet inland 
from the normal high-water line or uplQnd edge of a 
wetland for the entire width of the property or~f 
such a :buffer is not pre§ent, a written plan to 
reesta:blish a :buffer of natiye trees, shru:bs and other 
g£ound coyer within 50 feet of the shoreline is 
approved :by the planning :board. The ~lan must be 
implemented at the time of construction and must be 
designed to meet the m~n~mum guidelines QS the 
yegetation matures. The plan must proyide for the 
establishment and maintenance of a well-distributed 
.li~of trees spaced so that there is at least one 
tree per 80 square feet of newly esta:blished :buffer. 
Planted trees may be no less than 3 feet tall for 
coniferous species and no less than 6 feet tall for 
deciduous ~pecies. There must be a mix of at least 3 
native tree species growing in adjacent areas within 
~YLfer, with no one species making up more than 5~ 
of the num:ber of trees planted, unles~otherwise 

.approyed by the planning :board :based on the adj acent 
stand composition; 

(3) Adj~~t~-9reat pond clas-.Sified as GPA or a 
riyer flowing to a great pong classifieg as GPA , ground 
~QYer and y~ti.Q~ss than 3 f~t in height a~_e 

alloweg to naturally reesta:blish within 50 feet of the 
.pormal high-water line, except that a footpath not to 
~~ 6 feet in wigth may be establisheg and 
maintained. Natural revegetation may be supplemented 
~tiye trees« . shru:bs and other ground cover; and 

.L4) A mitigQJ;.j,on plan is approyeg :by the plQnning 
board pursuant to subsection 4-A. 

The written plan reguireg pursuant to su:bparagLaph (2) mus~ 

:be fil~in the registry of deegs of the county in which the 
property is located. 

Page 5-LR347 8 (l) 



2 A copy of all permits issued pursuant to this paragraph must 
be forwarded by the municipality to the department within 14 

4 ~s Qf the issuance of the permit. 

6 Sec. 6. Reports; nonpoint source pollution. By January 15, 1999, 
the Department of Environmental Protection shall submit the 

8 following reports to the joint standing committee of the 
Legislature having jurisdiction over natural resources matters. 

10 In developing these reports, the department shall consult with 
interested persons and relevant state agencies. 

12 
1. The department shall submit a report that includes an 

14 evaluation of options and recommendations for improving the 
implementation and maintenance of buffer strips along water 

16 resources, including small streams. The department shall 
consider both regulatory and nonregulatory approaches and shall 

18 evaluate at least the following options: changes to the mandatory 
shoreland zoning laws to include first order streams in the 

20 shoreland zone and changes to the natural resources protection 
laws to apply those laws to the cutting of vegetation adjacent to 

22 streams. 

24 2. The department shall submit a report, in cooperation 
with the Department of Human Services, that includes an 

26 evaluation of options and recommendations for identifying and 
faci.litating the upgrade or replacement of substandard subsurface 

28 disposal systems. The report must include a recommendation on 
whether a program for identifying and upgrading or replacing 

30 substandard subsurface disposal systems should be limited to 
systems located in the shoreland zone associated with great ponds 

32 or should include other shoreland areas. 

34 The joint standing committee of the Legislature having 
jurisdiction over natural resources matters may report out 

36 legislation to the First Regular Session of the 119th Legislature 
regarding buffer strips along water resources and substandard 

38 subsurface disposal systems. 

40 Sec. 7. Report; erosion control. By January 15, 2004, the 
Department of Environmental Protection shall submit a report to 

42 the joint standing committee of the Legislature having 
jurisdiction over natural resources matters regarding compliance 

44 with the Maine Revised Statutes, Title 38, section 420-C. The 
report must evaluate past and projected compliance with the 

46 erosion control laws and may include recommendations regarding 
staffing requirements necessary to ensure compliance with section 

48 420-C. 
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The joint standing committee of the Legislature having 
2 jurisdiction over natural resources matters may report out 

legislation to the Second Regular Session of the 121st 
4 Legislature regarding compliance with the erosion control laws. 

6 

8 

10 

12 

14 

SUMMARY 

This bill does the following. 

1. It 
loans from 

authorizes 
the clean 

organizations. 

the Maine Municipal 
water revolving loan 

Bond 
fund 

Bank to make 
to nonprofit 

2. It restricts the use of fertilizer containing phosphorus 
16 on lawns and similar areas within a lake or pond watershed to 2 

situations: during the initial establishment of a lawn or similar 
18 landscaped area or when a soil test indicates that phosphorus is 

needed to maintain healthy vegetation. 
20 

3. It extends the erosion and sedimentation control laws to 
22 projects conducted prior to July 1, 1997 that involved filling, 

displacing or exposing soil or other earthen materials. It 
24 requires a property owner to take measures necessary to prevent 

unreasonable erosion beyond the project site or into a protected 
26 natural resource and to take adequate permanent stabilization 

measures and to maintain the site to prevent unreasonable erosion 
28 and sedimentation. These requirements will apply to property 

located in the watershed of a body of water most at risk from new 
30 development as of July 1, 2005 and to other property as of July 

1, 2010. 
32 

4. It amends the mandatory shoreland zoning laws to require 
34 planning board approval of a written plan to mitigate nonpoint 

source pollution prior to a permit being issued for certain 
36 significant construction involving a structure that does not meet 

water setback requirements. The plan must provide for mitigation 
38 measures to be implemented and maintained, including 

stabilization to prevent erosion and sedimentation: establishment 
40 of visual screening; and modification of roofs, driveways and 

other nonvegetated surfaces to prevent concentrated flow of storm 
42 water runoff. 

44 5. It also amends the mandatory shoreland zoning laws to 
authorize a municipality to adopt an ordinance that permits the 

46 expansion of nonconforming structures using standards different 
from the current 30"1:. expansion rule. It establishes standards 

48 for such expansions, including floor area and height limits, and 
authorizes a municipality to permit an expansion with an extra 

50 500 square feet of floor area if the principal structure is set 
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back at least 50 feet and a well-distributed stand of trees 
2 extends at least 50 feet inland or a written plan to establish 

such a buffer is approved by the planning board. The bill also 
4 defines "basement" for purposes of the mandatory shoreland zoning 

laws. 
6 

6. It requires t.he Department of Environmental Protection 
8 to submit several reports, with varying due dates, to the joint 

standing committee of the Legislature having jurisdiction over 
10 natural resources matters on the following topics: the 

implementation and maintenance of buffer strips along water 
12 resources, a program for identifying and upgrading substandard 

subsurface disposal systems and compliance with the erosion 
14 control laws. The bill also gives the joint standing committee 

of the Legislature having jurisdiction over natural resources 
16 matters authority to re~ort out legislation on these issues. 
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