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118th MAINE LEGISLATURE 

SECOND REGULAR SESSION-1998 

Legislative Document No. 2240 

H.P.1614 House of Representatives, March 2, 1998 

An Act to Provide for Equitable Taxation of All Financial Institutions. 

Reference to the Committee on Taxation suggested and ordered printed. 

Presented by Representative TRIPP of Topsham. (GOVERNOR'S BILL) 
Cosponsored by Senator MILLS of Somerset. 
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Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 36 MRSA §5122, sub-§I, 1[H, as amended by PL 1997, c. 
4 557, Pt. B, §5 and affected by Pt. G, §1, is further amended to 

read: 
6 

8 

10 

12 

14 

H. The absolute value of the amount of any net operating 
loss arising from tax years beginning on or after January 1, 
1989, but before January 1, 1993, that arises from an S 
Corporation with totai assets for the year of at least 
$1,000,000 and that, pursuant to the United States Internal 
Revenue Code, Section 172, is being carried back for federal 
income tax purposes to the taxable year by the taxpayer; ana 

Sec. 2. 36 MRSA §5122, sub-§I, 1[J, as enacted by PL 1997, c. 
16 557, Pt. B, §6 and affected by Pt. G, §1, is amended to read: 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

J. The amount claimed as a business expense that is 
included in the investment credit for the high-technology 
investment tax creditT~ 

Sec. 3. 36 MRSA §5122, sub-§I, 1fK is enacted to read: 

K. __ FQ_L.J.PJ~9m_e_t_~e..~J3gi.n.n,i_pg on or af~!.LQn1Jary 1, 
.l.2.2.~ll..~ms of loss, deduction ~other eX]?-ense of a 
financial institution subject to the tax imposed by_ section 
5206, to the extent that those items are passed through to 
the taxpayer fQr federal income tax purposes, including, i..i 
the finapcial institution is 21L-_-.S.. corporationc ____ th.e. 
taxpayer's pro rata share _Q.nd, if the finanrnl. institut;lon 
is a partnership or limited ___ l.iabiUty compiillY.L ___ th~ 
taxpayer's distributive share. An addition may not be made 
u_nder thi.s_-paragTIl,ph for any losses recogn.i~ed~_the 

disposition by a taxpayer of an ownershl;g interest in a 
financial institution. 

Sec. 4. 36 MRSA §5122, sub n §2, 1[H, as amended by PL 1995, c. 
38 639, §16, is further amended to read: 

40 

42 

44 

46 

48 

H. For each taxable year subsequent to the year of the 
loss, an amount equal to the absolute value of the net 
operating loss arising from tax years beginning on or after 
January 1, 1989, but before January 1, 1993, for which 
federal adjusted gross income was increased in accordance 
with subsection 1, paragraph H and that pursuant to the 
Code, Section 172 was carried back for federal income tax 
purposes, but only to the extent that: 

(1) Maine taxable income is not reduced below zero; 
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2 

4 

6 

(2) The taxable year is within the allowable federal 
period for carry-over; and 

(3) The amount has not been previously used as a 
modification pursuant to this subsection; ana 

8 Sec. 5. 36 MRSA §5122, sub-§2, ~, as enacted by PL 1995, c. 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

639, §17, is amended to read: 

I. For income tax years beginning on or after January 1, 
1991, an amount equal to the amount by which federal taxable 
income was reduced because of vessel earnings from fishing 
operations that were contributed to a capital construction 
fun d T -'----PM 

Sec. 6. 36 MRSA §5122, sub-§2, 1J is enacted to read: 

J. For i~me tax years beginning on or after January 1, 

JJL9..~11 i.t&!I!JL of income, gain, interest, dividends, 
~ties and other income of a financial institution 
§J,I,.bject to the tax imposed l2Y- section 5206, to the extent 
that those items are passed through to the taxpan.r... for 
federal income tax purposes, inCluding, if the financial 
i.n.s...t.~ution is an S corporation, the taxpayer' s pro rata 
share and, if the financial institution is a partnership or 
limited ~bili ty company, the taxpayer' s distributive 
share. A subtraction may not be made under this paragraph 
for: 

(1) Income of the taxpayer earned on interest-bearing 
or similar accounts~f the taxpayer at a financial 
institution as a customer of that financial institution; 

i£l~~~ di~ds or otheL-distributions with respect 
to a taxpayer's ownership interest in a financial 
institution; a~ 

(3) Any g&in recogRized on the disposition by the 
talill~r of an ownerShip interest in a financial 
institution. 

Sec. 7. 36 MRSA §5200-A, sub-§l, ~,as amended by PL 1997, c. 
44 557, Pt. H, §8 and affected by Pt. G, §l, is further amended to 

read: 
46 

48 

50 

I. Interest or dividends on obligations or securities of 
any state or of a political subdivision or authority, other 
than this State and its political subdivisions and 
authorities; ana 
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2 Sec. S. 36 MRSA §S200-A, sub-§I, lrK, as enacted by PL 1997, c. 

4 

6 

8 

10 

557, Pt. a, §9 and affected by Pt. G, §1, is amended to read: 

K. The amount claimed as a business expense that is 
included in the investment credit for the high-technology 
investment tax creditT~ 

Sec. 9. 36 MRSA §S200-A, sub-§I, ,L is enacted to read: 

L. For income tax years beginning on or after January 1, 
12 1997, all items of loss, deduction and other expense of a 

financial institution subject to the tax imposed by section 
14 5206, to the extent that those items are passed through to 

the tax~~er for f~~~ncome tax purpose~ncl~qing, if 
16 the financial institution is an S corporation, the 

taxpayer's pro rata share and, if the financial institution 
18 is a partnership or limited liability company, the 

taxpayer's distributive share. An addition may not be made 
20 under this p~raph for any losses recogn;i.~~n th~ 

~on by a taxpayer of an ownership interest in a 
22 financial institution, 

24 Sec. 10. 36 MRSA §S200-A, sub-§2, ,G, as amended by PL 1991, c. 

26 

28 

30 

32 

34 

36 

38 

40 

42 

548, Pt. A, §29, is further amended to read: 

G. Fifty percent of the apportionable dividend income the 
taxpayer received during the taxable year from an affiliated 
corporation that is not included with the taxpayer in a 
Maine combined report, except that this modification must be 
phased in over 5 years in accordance with the following 
schedule: 

Taxable year beginning 
in: 

1989 
1990 
1991 
1992 
1993 or thereafter 

Subtractable 
dividend income: 

10°1:> 
20 0

/0 

30°1:> 
40% 
50%; aaEi. 

Sec. 11. 36 MRSA §S200-A, sub-§2, ,H, as amended by PL 1995, c. 
44 639, §20, is further amended to read: 

46 H. For each taxable year subsequent to the year of the 
loss, an amount equal to the absolute value of the net 

48 operating loss arising from tax years beginning on or after 
January 1, 1989 but before January 1, 1993 and that, 

50 pursuant to the Code, Section 172, was carried back for 
federal income tax purposes, but only to the extent that: 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

(1) Maine taxable income is not reduced below zero; 

(2) The taxable year is within the allowable federal 
period for carry-over; and 

(3) The amount has not been previously used as a 
modification pursuant to this subsectionT~nd 

Sec. 12. 36 MRSA §5200-A, sub-§2, ~I is enacted to read: 

I. For income tax years beginning on or after January 1, 
1997, all items of income, gain, interest, dividends, 
£Qyalties and other income of a financial institution 
~-llict to~ tax i~~--..2ection 5206, to the extep...t 
that those items are passed through to the taxpayer for 
federal ~ncome tax purposes, including, if the financi~l 

iruit...itution is an S corporation, the taxpayer's pro rata 
share and, if the financial institution is a partnership or 
limited liability company, the taxpayer's distributive 
§har~_.~JiYbtraction may not be made under this paragraph 
for: 

~) Income of the taxpayer earned on interest-bearing 
or similar accounts of the taxpayer at a financi~ 

~n£titution as a cystomer ~that financial institytion: 

ilL Any dividen~L.JJ.~.L....Q,i.§..t.£..i..Qutions with respect 
to a taxpayer's ownership interest in a financial 
institution..LrulQ 

l.lJ_..8.n'y_.gjai~.e.cQgnized on the disposition by the 
ta~payer of an ownership i.nterest in.-a financial 
institytion. 

36 Sec. 13. 36 MRSA §S203-A, sub-§I, ~A, as enacted by PL 1991, c. 
528, Pt. Nt §15 and affected by §17; and enacted by c. 591, Pt. 

38 N, §15 and affected by §17, is amended to read: 

40 A. "Adjusted federal tentative minimum tax" means federal 
tentative minimum tax Feaueea adjusted by that portion of 

42 the taxpayer's federal tentati.ve minimum tax that is 
attributable to income that the states are prohibited under 

44 federal law from subjecting to income tax or income, loss or 
.Q.eductions that the State has excluded from income tax .Qud 

46 i terns of tax----lll"eference and adjystment ..a~specified in the 
Code, Sections 56 and 57 attribytable to exclyded income, 

48 Joss or deductions. 

50 Sec. 14. 36 MRSA §5206, first ~,as amended by PL 1997, c. 404, 
§2 and affected by §10, is further amended to read: 
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2 A tax is imposed for each calendar year or fiscal year 
ending during that calendar year upon the franchise or privilege 

4 of doing business in this State of every financial institution 
that has Maine net income or Maine assets and that has a 

6 substantial physical presence in this State sufficient to satisfy 
the requirements of the due process and commerce clauses of the 

8 United States Constitution. A financial institution is subiect 
.to tax under this sec;tion ev.eJL. if it is treated as a partnership I. 

10 S corporation or entity disregarded as separate from its owner 
for federal incQme tax purpQses under the CQde. The tax is the 

12 sum of the following: 

14 Sec. 15. 36 MRSA §5206-D, sub-§I, as enacted by PL 1997, c. 
404, §5 and affected by §10, is amended to read: 

16 
1. Affiliated group. "Affiliated group" means a group of 2 

18 or more financial institutions in which more than 50% of the 
voting st;eEllfi interest of each member eeI'F9£a-t.-i-e-i'l--EH! financial 

20 institution is directly or indirectly owned by a common owner or 
owners, either corporate or noncorporate, or by one or more of 

22 the member financial institutions. 

24 Sec. 16. 36 MRSA §5206·D, sub-§8, ~~B and D, as enacted by PL 

26 

28 

30 

32 

34 

36 

38 

1997, c. 404, §5 and affected by §10, are amended to read: 

B. A bank, savings bank, industrial bank, savings and loan 
association or any other entity, excluding a credit union as 
defined in Title 9-B, section 131, subsection J:a-A 11. that 
accepts deposits that are insured by an agency of the 
Federal Government; 

D. A corporation or other entity more than 50% of the 
voting st;eelfi intere£t. of which is owned, directly or 
indirectly, by anyone or more of the organizations defined 
in Fa~a~~aFb-~-~~~-b .this subsection or by a credit union 
as defined in Title 9-B, section 131, subsection 12. 

Sec. 17. 36 MRSA §5206m D, sub-§§12 and 13, as enacted by PL 
40 1997, c. 404, §5 and affected by §10, are amended to read: 

42 12. Maine assets. "Maine assets" means a financial 
insti tution' s total end-of -year assets required to be reported 

44 pursuant to the laws of the United States on Internal Revenue 
Service Form 1120, Seheaa1e--I. l120S, 1065 or any oth~r II1ternal 

46 R~venue ServiGe for~sL.-t.9_XJll?ortend-of~ar assej;;JLQXJ. in the 
case of an entity with a single owner that J!lQY- be disregarded a::i 

48 £n entity separate from its owner pursuant to Interpal Revenue 
Service regulations, the financial institution's total 

50 en.d-of-year assets ~j:.ermi.lliLd as if the entity were required to 
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file Internal Revenue Service Form 1065, multiplied by the 
2 fraction obtained pursuant to section 5206-E. 

4 13. Maine net income. "Maine net income" means, for any 
taxable year, a financial institution's net income or loss per 

6 booksr-as required to be reported pursuant to the laws of the 
United States on Internal Revenue Service Form 1120, Seseeale-Mr 

8 b4B€--1 1120S, 1065 or any other Internal Revenue Service form 
used to report net income or loss per books or, in the case of an 

10 entity with a singJE'L owner that may be disregarded as an entity 
separate from its owner pursuant to Internal Revenue Service 

12 ~.IJl.Mions, the financial institution's net income or loss per 
books determined as if the entity were required to file Internal 

14 Revenue Service Form 1065, and apportioned to this State under 
section 5206-E. 

16 
To the extent that a financial institution derives income from a 

18 unitary business carried on by 2 or more members of an affiliated 
group, "Maine net income" is determined by apportioning, in 

20 accordance with section 5206-E, that part of the net income of 
the entire group that derives from the unitary business. 

22 
Sec. 18. 36 MRSA §5206·E, sub-§l, as enacted by PL 1997, c. 

24 404, §5 and affected by §10, is amended to read: 

26 1. Formula applicable. All of a financial institution's 
Re~-iReeme-e~-~~££-~-~~-~~~~~-~-&e-FepeF~ee-pa~saaRt 

28 ~e-~be-~aw£-~-~~~i~~~~~~-~~~Fa&~-~e¥eaae-SeF¥iee-~e~m 

116Qr-Seseeale-Mr-b~Re-lr Maine net income is apportioned to this 
30 State by multiplying the income by a fraction, the numerator of 

which is the property factor plus the payroll factor plus 2 times 
32 the receipts factor and the denominator of which is 4. 

34 Sec. 19. 36 MRSA §§5206-F and 5206-G are enacted to read: 

36 §5206-F. Time and place for filing returns and paying tax 

38 The ~chise tax return required by section 522~ 

subsection 6 must be _.til~ on Qr before the l5t'!)' day Qf the 3rd 
40 mQnth fQllowj...1ill-..t~ end Qf the financi~institutiQn' s fiscal 

~ar. A financial institutiQn required tQ make and file such a 
42 return shall, with~ssessment, nQtice Qr demand, pa~.x._tax 

due tQ the State Tax /:i.sse_~r Qn Qr befQre the date establi:;ill&Q 
44 by this sectiQn fQr filing the ret~ 

46 ~206-G. Combined reports 

4 8 l'he_~_QlnJLi n.e .!~LJ_e-lliL!'_~eJ;{:ui red by s eJ; t iQ!L2~~~\J.Q..s~ i o.!L~ 
ffi\J.st incluQe, both in the aggregate and by entity, a list of--.th..e. 

50 net inCQme Qr ~~~QQksl the property, payroll and receip~ 
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in Maine and everywhere as defined in this chapter and th~aine 
2 net income of the unitary business. Neither the income nor the 

~rty, payrQll and receipts of an entity that is not required 
4 ~ fi)e a fe9~ral inJ;;.Qme tax return or whose income is not 

subject to federal income tax as income to its direct or indirect 
6 Qwners may be included in the combined report. 

8 In determining Main~~~ts or Maine net income for pur~ose~ 
of filing a combined report. intercompany eliminations must be 

10 made as necessary to avoid the duplication of income or assets. 

12 Sec. 20. 36 MRSA §5219-G, as enacted by PL 1991, c. 546, §34, 
is amended to read: 

14 
§S2l9-G. Tax credits for partners and S corporation shareholders 

16 
Each partner QL a partnerShip or shareholder of an S 

18 corporation is allowed a credit against the tax imposed by 
chapter 803 in an amount equal to the partner or shareholder's 

20 pro rata share of the tax credits described in this chapterL 

~~e.p.L.t.h.at in the case of c.~~attributab~--.-t..Q __ g.--.fin!ill~)~ 
22 institution subject to .tax under chapter 81~~ credits are 

allowaQle only against the t~ffiRQsed QY tbat chapter. A 
24 partner's pro rata share must equal the partner's percentage 

interest in the taxable income or loss of the partnership for 
26 federal income tax purposes for the taxable year. The pro rata 

share of a shareholder of an S corporation must equal the 
28 shareholder's percentage share of stock of the S corporation as 

of the end of the taxable year. 
30 

Sec. 21. 36 MRSA §5220, sub-§6, as amended by PL 1997, c. 404, 
32 §7 and affected by §10, is further amended to read: 

34 6. Certain financial institutions. Every 1;aHaaJo"--eal=iEl' 
financial iusti tution, as defined by section 9:6g&-lSr--£-U£>-sseEioa 

36 4T-~£~--~-Fe~~iFea-~e-~~~~-a-feaeFaJ-~~-~~-Fel=~Fa 520~QL 

subsection 8, that has Maine assets as defined by section 5206-D, 
38 subsection 12, or' that realizes Maine net income as define~ 

~ction 5206-~bsection 13. '±'he-S-ta-ts-!J.'-a-K- J',ssOSs(H'--ma-y--a1-1-~W:-6 

40 A. financial institution.~ is a member of an M.filiated group 
pn~at is engaged in a unitary business with one or more other 

42 members of that affiliated group ~hall file, in additio~ 
combined repoI;:.t in accordance with section 5206-G.. Two or more 

44 financial institutions that are required to file returnLJill.del' 
this subsection, that are members of an affiliated group EO gpd 

46 that are engaged in~unitary business shall file a eoaSO±,i,aaEea 
single return on which t~gregate state tax liability of all 

48 those financial institutions is reported, in which case 
intercompany eliminations must be made as necessary to avoid the 

50 duplication of income or assets. 
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2 

4 

6 

Sec. 22. 36 MRSA §5227, as amended by PL 1995, c. 281, §3l, 
is further amended to read: 

§5221. Time and place for filing returns and paying tax 

The income tax return e,"-.f~-an£hl-6.e---t;..a.JI--l'etl:U:R required by 
8 this Part must be filed on or before the date a federal income 

tax return, without regard to extension, is due to be filed. A 
10 taxpayer required to make and file ~ a return QBaer-this-PaFt 

shall, without assessment, notice or .demand, pay any tax due 
12 thereon to the assessor on or before the date fixed for filing 

such return determined without regard to any extension of time 
14 for filing the return. 

16 

18 

20 

Sec. 23. 36 MRSA §5241, as amended by PL 1995, c. 639, §22, 
is further amended to read: 

§5241. Partnership and S corporation returns 

Every partnership and S corporation with a resident partner 
22 or shareholder or with income derived from sources in this State, 

determined in accordance with the applicable rules of section 
24 5142 as in the case of a nonresident individual, shall make a 

return for the taxable year setting forth all items of income, 
26 gain, loss and deduction, the names and addresses of the 

individuals whether residents or nonresidents who would be 
28 entitled to share in the net income if distributed and the amount 

of the distributive share of each individual and other pertinent 
30 information the State Tax Assessor may prescribe. Any return, 

statement or other document required of a partnership must be 
32 signed by one or more partners. The appropriate return must be 

filed on or before the 15th day of the 4th month for partnerships 
34 or the 15th day of the 3rd month for S corporations following the 

close of each taxable year. For purposes of this section, 
36 "taxable year" means a year or period that would be a taxable 

year of the partnership or S corporation if it were subjj:!ct to 
38 the tax under this Part. The assessor may elect to waive the 

requirement to file a Maine return as established in this section 
40 for a tax year and in its place require the partnership or S 

corporation to file a copy of its federal partnership or S 
42 corporation return. The reg!lirement to file a return as 

.§.stablished in this se~.Qn do..es not apply to any partnership or 
44 ~rporation that is subject to tax under chapter 819. 

46 Sec. 24. Retroactive application. This Act applies to tax years 
beginning on or after January 1, 1997. 
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2 
SUMMARY 

4 
This bill provides that an entity doing business in this 

6 State as a financial institution is subject to the financial 
institution franchise tax even if it is organized as a so-called 

8 "pass-through" entity or as an entity disregarded as separate 
from its owner for federal income tax purposes. The bill also 

10 makes it clear. that, in such cases, the income earned by the 
financial institution is taxed only at the entity level, and is 

12 not also subject to Maine's individual or corporate income tax. 
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