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118th MAINE LEGISLATURE 

FIRST SPECIAL SESSION .. 1997 

Legislative Document No. 1783 

H.P.1256 House of Representatives, April 14, 1997 

An Act to Clarify the Laws Concerning Claims Settlement Practices. 
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Presented by Representative VIGUE of Winslow. 
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Be it enacted by the People of the State of Maine as follows: 
2 

PART A 
4 

Sec. A·I. 24·A MRSA §2164-D, as enac ted by PL 1987, c. 291, 
6 §l, is repealed and the following enacted in its place: 

8 §2l64-D. Unfair claims practices 

10 1. Definition. As used in this section, "insurer" means 
any person, reciprocal exchange, Lloyd's insurer, f~aternal 

12 benefit society and any other legal entity engaged in the 
business of insurance, including, but not limited to, ~roducer~ 

14 adjusters and 3rd-party administrators. "Insurer" als~ean~ 

nonprofit hospital or medical service organizations, as described 
16 in Title 24, section 2301. 

18 2. Prohibited activities. It is an unfair claims practice 
for any domestic, foreign or alien insurer transacting business 

20 in this State to commit any act under subsection 3 if: 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. It is committed in conscious disregard of this section 
and any rules adopted under this section; or 

B. It has been committed with such frequency as to indicate 
a general business practice to engage in that--llJ?s!_M 
conduct. 

3. Unfair practices. Any of the following 
insurer, if committed in violation of subsection 2 ( 
an unfair claims practice: 

acts by an 
constitlltes 

A. Knowingly misrepresent~ to claiI]1-.9,nts _ . ....And insur:J~_<;l~ 

relevant facts or policy provisions related to coverages at 
issue; 

""B'-'.. __ -"-F-"a,-,,i,-,l,,-,l~· n"'g:::l--t"'o"-----'a""c"'-k"""'n""o"'w'-'l"-'e~d»-g"'_"'e--w"_=i_"t~h'___=.r_"'e'_'a ... s~o"-,n"",,,ab 1 e ---l2..r 0 JllQtD e s s 
pertinent communications with respect to claims ari(:;ing 
under its policies; 

C. Failing to adopt and implement reasonable standarq~Lor 

the prompt investigation and settlement. .. of claims arising 
under its policies; 

D. Failing to develop and maintain documented claim files 
supporting decisions made regarding liability; 

E. Refusing to pay claims without conducting a reasonable 
investigation; 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

F. Notwithstanding the right of the insurer to reserve 
appropriate defenses, failing to affirm coverage or deny 
coverage of claims wi thin a reasonable time after having 
completed its investigation related to the claim or claims; 

G. Attempting to settle or settling claims for less than 
the amount to which a reasonable person believes the insured 
or beneficiary was entitled to receive according to written 
or printed advertising material accompanying or made part of 
an application; 

H. Attempting to settle or settling claims on the basis of 
an application that was materially altered without notice 
to, or knowledge or consent of, the insured; 

I. Making claim payments to an insured or beneficiary 
wi thout ind±.,i!,Cc",-a""-,=t,-",i,""n":g~-,=t±h",e,-----~c-",ocyv-"e,-"r,-,a",,g::!-e,,-~u,,-,n,,-,d,,,,-e"'-"-r_w!""h"'-*i-'=co.±h'____e~a_'=co.±h'____.I2J;f--"'a;ly..!.!m.!>e"-'n"'-t~-"i'-"'-s 
being made; 

J. Unreasonably delaying .the investigation or payment of 
claims by reguiring both a formal proof of loss and 
subseguent verification when subseguent verification would 
result in duplication of information appearing in the formal 
£Loof of loss: 

K. Failing, in the case of claims denials or offers of 
compromise settlement, to promptly .l2rovide a reasonable and 
accurate explanation of the basis for those actions: 

L. Failing to provide forms, accompanied~ reasonable 
explanations for their use, necessary to present claims 
within 15 calendar days of such a regues~ 

M. Failing to ad~ and implement reasonable standards to 
ensure that the repairs of a re.l2airer owned by or reguired 
to be used by the insurer are .l2erformed in a .l2rofessional 
manner. 

4. Compelling insureds to institute suits. It is an unfair 
40 claims practice for any domestic, foreign or alien insurer 

transacting business in this State to compel insureds to 
42 institute suits to recover amounts due under its policie~ 

offering substantially less than the amounts ultimately recovered 
44 in suits brought by them with such freguency as to indicate a 

general business practice; except that this provision does not 
46 apply when the insurer has a reasonable basis' to contest 

liabili ty or dispute the amount of any damages or the extent of 
48 9~njuries claimed. 
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5. Rules. The superintendent __ may adopt rules necess~_tQ 
2 carry out the provisions of this section. Rules adopted pursuant 

to this section are -major substantive rules as defined.in Title 
45, chaptaL~ subchapter II-A. 

6 6. Private action. This section may not be construed as 
abridgin~an insurer's duty to its insured or altering policy 

8 provisions. This section may not be construed to create or imp~ 
a private cause of action for violation of this sectionL 

10 
1. Applicability_ This se.9tion does not apply to claims 

12 involving life, health, workers' compensatio~medical_ 

malpractice, fidelity, suretyship or boiler and machin~n 

14 insurance. 

16 
PARTB 

18 
Sec. B·I. 24·A MRSA §216, sub-§2, as amended by PL 1989, c. 

20 269, §5, is further amended to read: 

22 2. All records of the bureau saa±±-ee ar~ subject to public 
inspection, except as otherwise express ly provided by law as to 

24 particular matters; and except that records, correspondence and 
reports of investigation in connection with actual or claimed 

26 violations of this Title or prosecution or disciplinary action 
taeFe~eF-~~--ee for those violations are confidential. The 

28 confidential nature of any such record, correspondence or report 
saiO\±± ffigy not limit or affect use of the same by the 

30 superintendent in any such prosecution or action. This 
subsection Baa;!,;!, goes not preclude participation by the 

32 superintendent in the establishment of an interstate complaint 
handling system waisa that may involve the sharing of information 

34 with insurance regulatory officials in other jurisdictions and 
wi th the National Association of Insurance Commissioners, 

36 provided that the names of the complainant and insured remain 
confidential. This subse~i~ does_~-.!LQ~~_precJ,u~_ the 

38 dissemination of aggregate ratios of substantiateC:L~Q9nQJ,lJi1er. 

complaints to the public by the~ intendent~._QnJ_Y-__ QQlDJ;llain.ts 
40 received in, writing are included _ in_ the_QalculaJ;,-ion~ __ Q..t:_-.-t.he 

.9..Qmplaint ratio. A complaint received _~lectLQni~.QQns_.J,li 
42 .considered a written complaint. A substant,iateo __ COlJ_QJJmer 

complaint includes any matter in which ___ the resolution result./?_.in 
44 a favorable outcome to the consumer, incl udingL.....but not.:Limi teg, 

to, the recovery of premium refunds, additional amounts ~d on 
46 claims or policy reinstatements. A matter in which the actions 

of an insurer are in violation of this Title is deemed a 
48 substantiated complaint. The superintendent shall adopt _ rules 

necessary to define the method for calculating complaint ratios. 
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Rules adopted pursuant to_ this section are routine technical 
2 rU:).~_9-s defined __ in Title~ chapter 375, subchapter II-A. 

4 PARTC 

6 Sec. C-l. 24-A MRSA §12-A, sub-§l, as enacted by PL 1989, c. 
269, §3, is repealed and the following enacted in its place: 

8 
~Civil~nalty. Civil.j2enalties may be assessed against 

10 any person who: 

12 

14 

16 

18 

20 

A. Violates any provisio_n of this Title, Title 24 or any 
Q.ther law enforced Qy __ the superintendent; 

B. Violates any rule lawfully adopted by the superintendent! 

C. Violates any lawful order of the superintendent that has 
pot been stayed ~ order of the superintendent or the 
Superior Court; or 

D. Commits any other unlawful act in the course of that 
22 person's duties under_~iQ.~nse _ issued by the superintendent 

or in the course of unlicensed transaction of business for 
24 ~hich this Title reguires licensure py the superintendent. 

26 ThSL __ SuperioJ:: Court, upon an action brought by the Attorney 
General, may asseSs a civil penalty of not less than $500 and not 

28 more than $5,000 iQr each violation in the ca~e of an individual 
and not less than $2 t 000 and not more than $15,000 for each 

30 viOlation in the case of~_ corporation _QL other entity other than 
an individuaL unless the applicable law specifies 9- different 

32 civil penalty. 

34 The superintenden~, following an adjudicatory hearing, may asses~ 
a civil penalty of up to ~..fQ.r __ each violation in the case of 

36 an individual and a civil peni;!1t_y of up to $2,000 for each 
viol9-..tion in _ the case of a coX-porgJ.ion or other entity other than 

38 an individua~unless the applic;;.iiP_1Jl_law_---&Pecifies a different 
civil penalty •. _____ The _QJJ.-2-eriQtende.nt.-lD~ssess a civil penalty 

40 QJ11Y--J-L thQ_Jtttorney Gener£.L_elegeo._llot __ to pursue an action in 
Superior Court to seek ___ Qivl.1. penalti.B_f;i..!. ___ ----'!'hB Attorney General 

42 shall notify the_superintendent in writing whether or -...llQ.L....thg 
AttQ.L~ Gen_era_L..f.tlJ~s:ts ____ to pursue __ .£n, action in Superior Court 

44 within 90 d£Y§_ after _J;:ftceivin<.L.A-_~uelit from the superintendent 
for such an action, 

46 

48 SUMMARY 

50 This bill does the following. 
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2 Part A sets forth those practices of insurers that would 
constitute unfair claims practices under the Maine Insurance 

4 Code. Part A is based in part on the 1990 Unfair Claims 
Settlement Practices Model Act of the National Association of 

6 Insurance Commissioners. The intent of the law is to provide a 
regulatory framework for the Bureau of Insurance to act in those 

8 cases where unfair claim practices arise. The law does not 
create a private right of action nor is it intended to create an 

10 alternate mechanism to adjudicate disputed claims. Under Part A, 
the Superintendent of Insurance is required to adopt rules that 

12 are major and substantive in nature to carry out the provisions 
of this law. Penalties, notice and hearing provisions of current 

14 law remain in effect. 

16 Part B authorizes the Superintendent of Insurance to make 
public aggregate ratios of substantiated consumer complaints 

18 against insurance companies. Only those complaints determined by 
the Bureau of Insurance to be valid are included in the 

20 development of these ratios. 

22 Part C clarifies the jurisdictional and penalty provisions 
of the enforcement section of the Maine Insurance Code and gives 

24 the superintendent concurrent disciplinary jurisdiction when 
insurers or insurance professionals violate laws outside the 

26 Maine Insurance Code, such as workers' compensation or general 
criminal laws, in the course of their insurance business. 
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