
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



118th MAINE LEGISLATURE 

FIRST SPECIAL SESSION .. 1997 

Legislative Document No. 1747 
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Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 10 MRSA §1171, sub-§9, as enac ted by PL 1975, c. 573, 
4 is amended to read: 

6 9. Fraud. "Fraud" includes in addition to its normal legal 
connotationr the following: A--m-i&r-e-p-r-e-sen-t-a-t.-i-o-n- -i:a--any--ma:a:aeFT 

8 whe~heF--~n~n~~na~~y-~~~-~--aHe--~e-~~-~-i~-B~--a 

mateFial-faet an intentionally false representation; a promise or 
10 representation not made honestly and in good faith; and an 

intentional failure to disclose a material fact. 
12 

Sec. 2. 10 MRSA §1171, sub.§10, as repealed and replaced by PL 
14 1981, c. 331, §3, is amended to read: 

16 10. Manufacturer. "Manufacturer" means a:ay Q person, 
partnership, firm, association, corporation or trust, resident or 

18 nonresident r who manufactures or assembles new motor vehiclesr Q~ 
manufactures or installs on previously assembled truck chassis 

20 special bodies or equipment that, when installed, form an 
integral part of the motor vehicle and constitute a major 

22 manufacturing alteration and the completed unit is owned by the 
manufacturer or imports for distribution through distributors of 

24 motor vehiclesr or any partnership, firm, association, joint 
venture, corporation or trust, resident or nonresidentT-~i~~-i& 

26 controlled by the manufacturer. The term "manufacturer" includes 
the term "franchisor, II "distributor," "distributor branch, " 

28 "wholesaler," "factory branch" and "factory representative." 

30 

32 

Sec. 3. 10 MRSA §1171, sub-§§12 and 13, as enacted by PL 1975, 
c. 573, are amended to read: 

12. Motor vehicle dealer. "Motor vehicle dealer" means a:ay 
34 Q person, other than a manufacturer, distributor, wholesaler, 

distributor branch, distributor ~resentative, factory branch or 
36 factory represent<li.ive, who sells or solicits or advertises the 

sale of new or used motor vehicles. ±~-"':'&aall "Motor vehicle 
38 dealer" does not include receivers, trustees, administrators, 

executors, guardians or other persons appointed by or acting 
40 under judgment, decree or order of any courtr or public officers 

while performing their duties as &~eh public officers. 
42 

13. New motor vehicle. "New motor vehicle" means a motor 
44 vehicle whieh that has not been previously sold to a:ay Q person 

except a distributor 9FL wholesaler or motor vehicle dealer for 
46 that franchise for resale. 

48 Sec. 4. 10 MRSA §§1171-A and 1171-B are enacted to read: 

50 §1171-A. Corporate affiliates 
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2 A franchi~~ not use any subsidiary corporation, 
affiliated corporation, any other corporation in which it owns or 

4 _controls more than 5% of the stock or any other corporation, 
partnership, association or person to accomplish what would 

6 otherwise be prohibited conduct under this ch~~Q1L th~EQrt of 
the franchisor. 
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§1171-B. ManufacturerL license 

L Licepse. Thg Secretary of State may grant 
manufacturer license under the following conditions. 

A. Except as provided b~ this sectio.1h a person ~_no.t 
engage in business or .serve in the capgci ty of or act as a. 
manufacturer, distributor, wholesaler, distributor branch, 
gistributor representative, factorL branch .....9~_ factory 
representative without obtainin.R a license a_s provided in 
this section and acco~ding to rules of the Secretary of 
State. All new license applications must be reviewed an~ 
in the discretion o.f the S&.cretary Qf State, investigated to 
.determine compliance with the provisions of tbis section. 
Licenses. issued by the Secretary of State ~ire one -l@.9.J_ 

from the date of issua,.nce. A license or a renewal of a 
license is issueg ....QJJ.bject to provisions of_ this. chapter and 
rul~s of the S~cretary of State in effect J!Pon the date of 
issuaQce_as well_~ll future provisions of this chapter 
and rules that ms!y-become effective durin!J-_the_.term._~-1hat 

license, 

~. __ ~cation for a license for a manufacturer~ 

~istributorf whoJ~~aler,_ distributQr branch, distributor 
_representative, factory branch or factory' __ ~resentative 
must be on a (orm_~cribed b~he Secretar~~Stat~ ang 
contain information the Secretary of State determines 
necess.QL¥..._~ fulli getermine the g:ualifications of an 
applicant for a license, inc~uding financial reso~rc~~ 

business integrit-y-s!"nd experience, facilities and personnel 
.tor ser:.vicin~ranchise dealers and any other information 
the Secretary of State considers -p-ertinent to safeguard the 
QMblic interest and welfare. 

il.L_~..-9J2.plicant for a manufacturer'S license shall. 
furnish a list of all distributors, representatives 
acting for the applicant and all dealers franchised to 
sell the applicant's products in this State in their 
respective locations. All applicants for 
manufacturer's licenses and all licensed manufacturers 
shall advise the Secretary of State wi thin 30 days of 
any change in their list of distributors, 
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representatives and franchised dealers. This 
information becomes part of the application. 

(2) An applicatiQJLLor a distributor's, wholesa.ler's-,­
distributor branch's, distributor representative'sL 
tactory branch's or factory representatiye's license 
must disclose _ the manufacturer for whom the applicant 
acts and whether the manu(acturer is licensed in this 
State. The license a~ication must disclose the 
franchised dealers with whom the applicant does 
business. All applicants for a license shall advise 
the Secretary of State within 15 days_~any change in 
their list of franchised dealers. 

C. All licensees 
each succeeding 
process specified 
of State. 

may appl'y for issuance of a license for 
year by complying with the application 
by this section and rules of the Secretary 

D. The annual fees for licenses are as followSL 

(1) For each manufaQturer, 
=i~n~d~i~v~~~'~d~u~a~l, __ ~d~e~a=l~er franchised 

$150 
by 

plus $60 for each 
the manufacturer o~ 

distributor: and 

i£L.... For each distributor, wholesaler, distributor 

factory representative. $150 
individual franchised dealer 
does business. 

plus $60 
with whom the 

for each 
licensee 

32 2. Sanctions, denial, revocation~_suspension of li~en~e. 

The Secretary of State shall sancti.on, de11Y-, revoke or J?~nd_£ 
34 license under the followin~ditions. 

36 A. The Secretary of State )Tlay deny an application for g. 

license, revoke or suspend an outstanding license or ~~ 
38 ~probation a person whose license has been suspended or 

.!:iU?rimand a .licensee for any of tJ'te following reasons: 
40 

42 

44 

46 

48 

50 

.( 1) Unfitness of an applicant or licen§ee uIlder 
standards set out in this s~tiop or under rules of the 
Secretary of State: 

lit Material misrepresentation in any £ppJJ,£.atiol}~ 
other information filed under this section or rules of 
the Secretary of State; 

(3) Failure to comply with this section or any rules 
adopted by the Secretary of State; or 
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2 (4) Failure to maintain the qualifications for a 
license. 

4 
B. A license may not be denied, revoked or suspended or 

6 disciplinary action taken under this sectio~cept after a 
hearing conducted by the Secretary of State in accordance 

8 with the Maine Administrative Procedure Act. 

10 Rules adopted pursuant to this section are routine technical 
rules pursuant to Title 5, chapter 375, subchapter II-A. 

12 
Sec. 5. 10 MRSA §1173, as enacted by PL 1975, c. 573, is 

14 amended to read: 

16 §1113. Attorney General and civil remedies 

18 1. Civil remedies. Any me~e~-¥€h4£~€-~1~-~~-~~aaeRiseeT 
wRe-h~£-~~€4-By-~€~£~£-~--&-vie±a~iea-~~-~-~F&~i&i&a-eE 

20 ERiG-£h~~~~-~~-bFiag-a~-~~~-~-eaje4B-~~~b&~iGG&-aaa 

~e--B&~~~-~-~-a~4£4B~--~Re~e~~em franchisee or moto~ 

22 vehicle dealer who suffers financial loss of money or property, 
~eal or personal, or who has been otherwise adversely affected as 

24 a result of the use or employment by a franchisor of an unfair 
me tnQQ __ 9f competition or an unfair or deceptive act or any 

26 practice de.J;;lared unlawfuJ,_~his chapter ~_bri_~_ act~on 
for dama~ and ewtable relief, includi~njunctive relief. 

28 When the franchisee or dealer --l2.revails, the court shall award a 
sum of 3 times the franchisee'.s or dealer's actual damages and 

30 p.ttorn!)~ fees , ___ .regardl!'!ss of the amount in controve~ __ an.Q 
assj!£!L.J;;Q$ts a-9J2.in~the ..QJ?J2Qsing -party. For the purJ2.Q§.e of the 

3 2 .awan~L~,-f at.tQrne~Jee.'§.-9,nd~osts, ~.b..e.n. the franc.hisee or dealer 
.is se~JdiliL.injuI1ctivSL_9r other relieL-.the franchisee or dealer 

34 may be considered..J;& have prevailed when a judgment or other 
order----PJ:"oviding equitab:J,e re)ief is entered in its favor. A final 

36 judgment, order or decree rendered against a person in any civil, 
criminal or administrative proceeding under the United States 

38 antitrust laws, under the Federal Trade Commission Act, under the 
Maj~~ Revised Statutes or under this chapter sRa±±-be i~ regarded 

40 as prima facie evidence against Sl:leR the person subject to the 
conditions set forth in the United States antitrust laws, t±§ 

42 YT£TGT-±fi} 15 United States ~ode, Section 16. 

44 Sec. 6. 10 MRSA §1173·A is enacted to read: 

46 §1113-A. Arbitration; mediation 

48 A franchise agreement may stipulate that a dispute arising 
under a franchise agreement or under this chapter may be 

50 submitted to mediation or nonbinding arbitration. A franchise 
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agreement may not reguire that ~di~pute be submitted to binding 
2 mediation or arbitration. Any mediation or arbitration 

proceeding must be under such terms and conditions.. as are 
4 established between the franchisor and franchisee, except that 

the mediation or arbitration proceeding must occur in this State 
6 pursuant to the notice and hearing reguirements in the Maine 

Uniform Arbitration Act. Notwi~hstanding any agreement to engage 
8 in nonbinding arbitration or mediation, at the conclusion of the 

proceedings, the franchisee is entitled to fi~e an action in any 
10 court in this State in accordance with section 1185. The results 

of the nonbinding mediation or arbitration are not admissible in 
12 the action. 
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Sec. 7. 10 MRSA §1174, sub-§3, 1l1lA and B, as enacted by PL 
1975, c. 573, are amended to read: 

A. To refuse to deliver in reaponable quantities and within 
a reasonable time after receipt of g dealer's orderr to any 
motor vehicle dealer having a franchise or contractual 
arrangement for the retail sale of new motor vehicles sold 
or distributed by sHeR g manufacturer, distributor, 
wholesaler, distributor branch or division, factory branch 
or division, any SHeR motor vehicles as--aF-e or parts o( 
accessories to motor vehicles covered by sHeR g franchise or 
contract specifically publicly advertised by SHeR g 
manufacturer, distributor, wholesaler, distributor branch or 
division, factory branch or divisionr or wholesale branch or 
division to be available for immeaiate deliverYf--pr·€PII-iaea7 
Reweve~r or actually being delivered. The delivery tQ 
another dea,1er of a motor vehicle of the same _mog!ii.~ng 
similarly eguipped as the vehicle ordered by a motor vehi.tl!2. 
dealer who has not received delivery of the motor vehicle 
ID!t who has placed an order for the vehicle --J?.Lior ..N... .. the 
order of the dealer receiving the vehicle is evidence of a 
delayed delivery of or refusal to deliver a new motQL 
vehicle to a motor vehicle dealer wi thin a reasonable time 
without cause, except that the failure to deliver any motor 
vehicle sRall is not ae considered a violation of this 
chapter if sHeR the failure is due to an act of God, work 
stoppage or delay due to a strike or labor difficulty, 
shortage of materials, freight embargo or other cause over 
which the manufacturer, distributor, wholesaler7 or any 
agent tReFee~-sRall-Rave of the manufacturer, di~tributor pr 
wholesaler has no control. A separate dealer ~ement is 
not reguired of a new mot~ehicle dealer already a party 
to a dealer agreement or franchise agreement for the retail 
sale of any particular new motor vehicle model made or 
distributed by a manufacturer, distributor, wholesaler, 
distributor branch or division, factory branch or divisio~ 
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wholesale branch or division or officer, agent or other 
representative; 

B. To coerce, or attempt to coerce, aRY .2, motor vehicle 
dealer to enter into aay an agreement with s~e~ .2, 

manufacturer, distributor, wholesaler, distributor branch or 
division, factory branch or division, e~ wholesale branch or 
divisionr or officer, agent or other representative t~e~ee~r 

or to do any other act prejudicial to saia the dealer by 
threatening to cancel aRY .2, franchise or aay .2, contractual 
agreement existing between s~e~ .2, manufacturer, distributor, 
wholesaler, distributor branch or division, factory branch 
or divisionr or wholesale branch or divisionr and saia the 
dealer ptav,iaea7--h~weve!Or or by threatening to modify or 
replace or by modifying and replacing a franchise agreement 
QL-part of a franchise a~reement with a succeeding franchise 
agreement or part of a succeeding franchise agreement thp.t 
adversely alters the rights or obligations of a motor 
vehicle dealer under an existing franchise agreement or 
substantially impairs the sales, service obligations or 
investment of the motor vehicle dealer, except that notice 
in good faith to any .2, motor vehicle dealer of saia that 
dealer's violation of any the terms or provisions of 6~e~ 

the franchise or contractual agreement 6~a±± does not 
constitute a violation of this chapterTL 

Sec. 8. 10 MRSA §1174, sub-§3, ~C-l is enacted to read: 

C-l. To discriminate, directly or indirectly, against a 
30 dealer or to take any action to terminate a dealer's 

franchise based solely upon the results of a survey of a 
32 dealer's customers conducted on behalf of a manufacturer, 

distributor, wholesaler, distributor branch ~ division, 
34 factory branch or division, wholesale branch or division or 

officer or agent that is intended or otherwise -11..l!LP...orts to 
36 me~sure the performance of a dealer; 

38 Sec. 9. 10 MRSA §1174, sub-§3, ~D, as repealed and replaced by 

40 

42 

44 

46 

48 

PL 1981, c. 331, §5, is amended to read: 

D. To resort to or use any false or misleading 
advertisement in connection with ~i6 the business as 6~e~ .2, 

manufacturer, distributor, wholesaler, distributor branch or 
division, factory branch or division, at wholesaler branch 
or divisionr or officer, agent or other representative 
t~e~eaff or to force any dealer or association of dealers 
formed to agvertise the sale of new motor vehicles to 
participate in any advertising campaign or contest r or to 
purchase any promotional materials, display devicesr or 

Page 6-LR2145(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

display decorations or materials at the expense of the new 
motor vehicle dealer; 

Sec. 10. 10 MRSA §1174, sub n §3, ~F, as enacted by PL 1975, c. 
573, is amended to read: 

F. To offer to sellr Q~ lease or to sell or lease aBy g new 
motor vehicle to any g person, except a wholesaler or 
distributor, at a lower actual price theFe~eF than the 
actual price offered and charged to a motor vehicle dealer 
for the same model vehicle similarly equipped or to utilize 
any device whieh that results in sHeh Q lesser actual priceTL 

Sec. 11. 10 MRSA §1174, sub-§3,~, as enacted by PL 1975, c. 
573, is amended to read: 

I. To prevent or attempt to prevent by contract or 
otherwise any Q motor vehicle dealer or any an officer, 
partner or stockholder of any Q motor vehicle dealer from 
selling or transferring any part of the interest of any of 
them to any other person or persons or party or parties, 
FFeviaear-heweveFr except that Be g dealer, officer, partner 
or stockholder shall does not have the right to sell, 
transfer or assign the franchise or power of management or 
control theFeHnaeF without the consent of the manufacturer, 
distributor or wholesaler except that sHeh the consent shall 
may not be unreasonably withheld. 

A franchisor may not exercise a r:.ight of first refusal or 
other right to acquire a mo.tor vehicle franch~se from a 
franchisee as a means to inflUence the consideration or 
other terms offered by a person in connection with the 
acquisition of the franchise or to influence a person to 
refrain from entering into, or t~-.!'lithQraw. ___ l"_u>_.mL 
negotiations for the acquisition of the franchise. 

A franchisor may not exercise a ri<Jh.t of first refusal or 
other right to acquire a franchise from a franchisee unless 
the franchiso'r: 

(1) At the election Qf the franchisee, assumes the 
lease for or acquj.res the real prope~_IL.J'!bich the 
franchise is conducted on the $ame terms .. as those on 
which the real property or lease was to be sold or 
transferred to the acquiri:Q9..... transferee in connection 
with the ~ale of the franchise, unless otherwise_~~~Q 
to by the franchisee and the franchisor~ 
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i2) Assumes all of the obligations of the underlYing 
agreement or proposal that entitles the franchisor to 
exercise the right of first refusal; and 

ilL Reimburses the acquiring transferee of the motor 
y.ehicle franchise for the reasonable expenses paid or 
incurred by the franchisee in evaluating and 
investigating the franc.hise._. and negotiating and 
pursuing the acquisition of the franchisee prior to the 
franchiSQr's exercise of the right of first refusal or 
Q_theLKight to acquire the franchise. For purposes of 
this subsection,~xpenses to evaluate and investiggJ:.J1. 
the franchise means, in addition to any other expenses 
associated with the evaluation and investigation of the 
franchise, legal and accounting expenses and expenses 
associated with the evaluation and investigation of any 
real property on which the franchise is conduc~. 

including, but not limited ~xpenses associated with 
title examinations I environmentgl assessments and._ other 
eX..l?enses directly related to the acquisi tion or:~ase 
of the real property . ..Qy the acquiring transferee. U120n 
reimbursement.L any title reports or other reports or 
studies received by th~ acquiring transferee as a 
~esult of the evaluation or investigation of the 
franchise or the reaL...J?roperty on which the franchise 
is conducted must be 12rovided to the franchisor. The 
~ring transferee shall submit an itemized :).ist of 
the expenses to be rei~bursed along with sU12Porting 
documents, if any, to the franchisor no later than 30 
days. after recei12t of a written request for an itemized 
list of the expenses from the franchisor. The 
franchi~hall make payment within 30 days of receipt 
of the itemized list. 

(4) FOC_l?l!I.l?.oses of this section, "aCi!.)Ji ring 
J;sansferee" means the person who made the offer that 
entitles the franchisor to exercise a right_ of first 
refusal.l. 

Sec. 12. 10 MRSA §1174, sub-§3, ~K, as amended by PL 1981, c. 
Pt. A, §23, is further amended to read: 

K. To compete with a motor vehicle dealer operating under 
an agreement or franchise from the manufacturer, distributor 
or wholesaler in the relevant market area, the area to be 
determined exclusively by equitable principlesf--~F9~iaea.L 

except that a manufacturer, distributor or wholesaler sRall 
is not se-deemed considered to be competing when operating a 
dealership either temporarily for a reasonable period.L in 
any case not to exceed one yearL or in a bona fide 
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relationship in which an independent person has made a 
significant investment subject to loss in the dealership and 
can reasonably expect to acquire full ownership of the 
dealership on reasonable terms and condi tionsf--and--f!"l'-B-.... i-aee 
except that a distributor saa~~ js not se-aeemee ~onsidered 
to be competing when a wholly owned subsidiary corporation 
or the distributor sells motor vehicles at retail T if, for 
at least 3 years prior to January 1, 1975, the subsidiary 
corporation has been a wholly owned subsidiary of the 
distributor and engaged in the sale of motor vehicles at 
retail; SF 

Sec. 13. 10 MRSA §1174, sub-§3, 4jfM, as enacted by PL 1981, c. 
14 331, §6, is amended to read: 

16 

18 

20 

22 

24 

26 

28 
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32 

M. To require al'l.Y--Re-w--ffiO-t.-<H:'---v-eh-i-€-l-e-·-eea±eF.L-. coerce or 
attempt to coerce a franchisee to refrain from participation 
in the management of, investment inT or the acquisition of 
any other line of new motor vehicle or related products as 
long as the franchisee maintains a reasona~ line of credit 
for each franchise and the franchisee rema~ns i~ __ substantial 
compliance with reasonable facilities requirements of the 
franchisor. The reasonable facilities requirements do not 
include any requirement that a franchisee establish or 
maintain exclusive facilitiesL- personnel or display space 
when the requirements are unreasonable cOI).sj . ..Q.ering current 
economic conditions and are not .otherwise. justified by 
reasonable business considerations. The burden _of proving: 
that current econom~c conditions or reasonable 'business 
considerations justify exclusive facilities is on th~ 

franchisor; 

Sec. 14. 10 MRSA §1174, sub-§3, 1[P, as enacted by PL 1981, c. 
34 331, §6, is amended to read: 

36 

38 

40 

42 

44 

46 

48 

50 

P. To terminate, fail to renew or refuse to continue any 
franchise relationship with a licensed new motor vehicle 
dealer, notwithstanding the terms, provisions or conditions 
of any agreement or franchise or the terms or provisions of 
any waiver, unless good cause exists. Good cause may no~~~ 
shown or based solely by the desire of the manufactur.~.£.L 

distributor, wholesaler, distributor branch or division or 
officer, agent or other representative for market 
penetration. Good cause saall-eHist exists for the purposes 
of a termination, cancellation, nonrenewal or noncontinuance 
when: 

(1) There is a failure by the new motor vehicle dealer 
to comply with a provision of the franchise, which 
provision is both reasonable and of material 
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significance to the franchise relationship, FFeviaea 
tRat as long as compliance on the part of the new motor 
vehicle dealer is reasonably possibleT and the 
manufacturer first acquired actual or constructive 
knowledge of the failure not more than 180 days prior 
to the date on which notification is given pursuant to 
paragraph R; 

(2) If the failure by the new motor vehicle dealer, 
defined in subparagraph (1), relates to the performance 
of the new motor vehicle dealer in sales or service, 
then good cause sRall-ee is defined as the failure of 
the new motor vehicle dealer to effectively carry out 
the performance provisions of the franchise if: 

( 3 ) 

(a) The new motor vehicle dealer was apprised by 
the manufacturer in writing of that failure; the 
notification stated that notice was provided of 
failure of performance pursuant to this section; 
and the new motor vehicle dealer was afforded a 
reasonable opportunity for a period of not less 
than 6 months to exert good faith efforts to carry 
out the performance provisions: 

(b) The failure thereafter continued wi thin the 
per iod wRieR that began not more than 180 days 
before the date notification of termination, 
cancellation or nonrenewal was given pursuant. to 
paragraph R; and 

(c) The new mot.or vehicle dealer has not. 
subst.ant.ially complied wit.h reasonable performance 
crit.eria est.ablished by t.he manufact.urer and 
communicat.ed t.o t.he dealer; 

The dealer and t.he manufact.urer or dist.ribut.or 
agree not. t.o renew t.he franchise; or 

(4) The manufact.urer discont.inues product.ion or 
dist.ribut.ion of t.he franchise product.; 

42 Sec. 15. 10 MRSA §U74, sub-§3, -,rQ, as enact.ed by PL 1981, c. 

44 

46 

48 

331, §6, is amended t.o read: 

Q. To cancel, t.erminat.e, fail t.o 
cont.inue any franchise relat.ionship 
mot.or vehicle dealer, not.wit.hst.anding 
or condit.ions of any agreement. 
not.wit.hst.anding t.he t.erms or provisions 
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renew 
wit.h a 

or refuse 
licensed 

t.o 
new 

t.he t.erms, provisions 
or franchise or 

of any waiver, based 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

on any of the following items whieh .that do not constitute 
good cause: 

(1) The change of ownership of the new motor vehicle 
dealer's dealership. This subparagraph does not 
authorize any change in ownership whieh .that would have 
the effect of the sale of the franchise without the 
manufacture;r's or distributor's written consent. This 
consent sha±± !l1S!;¥: not be unreasonably wi t.hheld. The 
burden of establishing the reasonableness is on the 
manufacturer or distributor; 

(2) The fact that the new motor vehicle dealer 
unreasonably refused to purchase or accept delivery of 
any new motor vehicle parts, accessories or any other 
commodity or services not ordered by the new motor 
vehicle dealer, except that the manufacturer may 
require that the dealer stock a reasonable supply of 
parts or accessories as required to perform campaign, 
recall or warranty work r and except that this provision 
is not intended to modify or sbl.pe!?seae supersede any 
requirement. of the franchise that dealers market a 
representative line of those motor vehicles whish tlJ.at 
the manufacturer is publicly advertising; 

(3) The fact that the new motor vehicle dealer owns, 
has an investment in, participates in the management of 
or holds a license for the sale of another make or line 
of new motor vehicler or that the new motor vehicle 
dealer has established another make or line of new 
motor vehicle in the same dealership facilities as 
those a f the manuf ac t urer r- 'p-£€p:,r±€l€9.--t.-ha-t.---t-hB--aew -me teE' 
yeaie±e-~~--ma4R~a-iR6-~-~~£B£~~€--1~ae-~--eFeait 

E9 F - -e-acll- -ma-k-e- - G.£- -.J,.i-ne- -BE -- .:fieW--ffiG-w.r::- -V€fl±€±€-, - -and-- taat:; 
the--~-~~--yefl-i€-le--Gea-leF-~~~~--i£--sbl.sstaBtia± 

eemp±iaBee-~-t.~-B&a-&Gaa-B~-~a€-i-l-i~-i€6~-~~i£~~-ef 

EaB-m3Bbl.Eaetbl.FeF; 

(4) The fact that the new motor vehicle dealer sells 
or transfers ownership of the dealership or sells or 
transfers capital stock in the dealership to the new 
motor vehicle dealer's spouse, son or daughterr and the 
manufacturer saa±±--~iye give~ effect to sbl.ea tha~ 

change in the ownership in the franchise unless the 
transfer of the new motor vehicle dealer's license is 
denied or the new owner is unable to license as--to-ae 
ease--may--se. This paragraph does not authorize any 
changes in ownership whiea-wBbl.±a that have t.he effect 
of the sale of the franchise without the manufacturer's 
or distributor's written consent. This consent sha±± 
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32 

34 

36 

38 
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42 

44 

46 

48 

50 

may not be unreasonably withheld. The burden of 
establishing the reasonableness is on the manufacturer 
or distributor; eF 

(4-A) The tact that there is a surveyor surveys of a 
dealer I s customers conducted by or on behalf of the 
manufacturer, distributor, wholesaler, distributor 
branch or distributor representative, factory branch or 
factory representative or that is intended or otherwise 
purports to measure the performance pf a dealer; or 

(5) The manufacturer 
proof under paragraph 0 
in good faith, that the 
complied wi th and that 
franchise termination, 
noncontinuance; 

saa±±--aave has the burden of 
for showing that it has acted 
notice requirements have been 

there was good cause for the 
cancellation, nonrenewal or 

Sec. 16. 10 MRSA §1174, sub-§3, '1lS, as enacted by PL 1981, c. 
§6, is amended to read: 

S. To cancel, terminate, fail to renew or refuse to 
continue any franchise relationship with a licensed new 
motor vehicle dealer without providing fair and reasonable 
compensation to the licensed new motor vehicle dealer for: 

(1) All unsold new model motor vehicle inventory of 
the current and previous model year purchased from the 
manufacturer; 

(2) Supplies and parts purchased from the manufacturer 
or its approved sources; 

(3) Equipment and furnishings purchased from the 
manufacturer or its approved sources; anQ 

(4) Special tools purchased from the manufacturer or 
its approved sourcesf-aBa~ 

~§}----~--~£~--eveBt--~~--~~~~~y---teFmiBatieRr 

eaRee±±atieR--eF--R&~B&a&Wtt~--~-~-~~-~--fa±±~£e--eE 

fle F Ee Fma:aee - ef - -ti=l.-e- -fleW- -fl'l-€>t-B-r- ·-v-eh-i-c-I--e- -d€-a-l-e-r- -i-~ -sales -9 F 
seFvieeL-aREi-:-

ta}--~~-a&w-me-te£-~i~I--e--aealeF-~£--~~-tae 

aea*eFsaifl-fa€±±±-t±e6-~£-emr~-~-~~~-~aan-tae 

maRuEaetuFeFr-~~-maRuEaetuFeF-~I~--flaY-~~-Rew 

meteF-¥-ei=l.~€±-e-~l~--tt-sum--e~~~¥~±-e~-t-~~-~W&-FeRt 

Eer,--t£-e-~~~~-~~-ef--tae-~~~-~ne-yeaF~s 

FeRtr-waieaeveF-is-±essf-eF 
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ta}---~~-~~-£€w--me~e~--¥&abGb&-~I~--Bw£~--tae 

Eaei±i~ieST--~a&-~~~~~-~~~-~--~be--Hew 

me~e~--yeaie±e--aea±e~--a--SHm--e~Hiva±eHt--~e--~ae 

~easeHaa±e-~€£~~~-~~-ef-~be-~~~~~~~-~~-eHe 

yea~f 

If the involuntary termination, cancellation or nonrenewal 
is due to a failure of performance of the new motor vehicle 
dealer in sales or service, and the new motor vehicle dealer 
is leasing the dealership facilities from a lessor other. 
than the manufacturer t the manufacturer shall pay the new 
motor vehicle dealer a sum equivalent to thJL rent for th~ 

unexpired term of the lease or one year I ~ rent, whichever is. 
less or if the new motor vehicle dealer owns the facilities, 
the manufacturer shall pay the new motor vehicle dealer a 
.§..uIIL--~ivalent to the reasonable rental vglue of the 
facilities for one year. 

SHea The fair and reasonable compensation for the items 
listed in subparagraphs ±-~-€I--3--saan ~~ 4) may in no 
instance be less than the acquisition price and saa±± must 
be paid by the manufacturer when possible within 90 days of 
the effective date of the termination, cancellation or 
nonrenewal, provided the new motor vehicle dealer has clear 
title to the inventory and other items and is in a position 
to convey that title to the manufacturer. 

In lieu of any injunctive relief or any other damages, if 
the manufacturer fails to prove there was good cause for the 
termination, cancellation or nonrenewal, or if the 
manufacturer fails to prove that it acted in good faith, 
then the manufacturer may pay the new motor vehicle dealer 
fair and reasonable compensation for the value of the 
dealership as an ongoing business-.---<-. .pr 

Sec. 17. 10 MRSA §1174, sub-§3, ~T is enacted to read: 

T. To distribute or make available for sale, lease or any 
other transaction that results in the registration and 
titling of a new motor vehicle by any person other than a 
new motor vehicle dealer who has a franchise with that 
manufacturer, distributor, wholesaler, distributor branch o~ 
division, factory branch or division or wholesale branch ox. 
division. 

Sec. 18. 10 MRS A §U74, sub-§4, ~~B and C, as amended by PL 
48 1995, c. 269, §l, are further amended to read: 
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2 

4 

6 

8 

B. To represent and sell as a new motor vehicle, without 
disclosure, any motor vehicle that has been used and 
operated for demonstration purposes or is otherwise a used 
motor vehicle; 

C. To resort to or use any false or misleading 
advertisement in connection with business as a motor vehicle 
dealer; 91' 

10 Sec. 19. 10 MRSA §1174, sub-§4, ~D, as enacted by PL 1995, c. 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

269, §l, is amended to read: 

D. To fail to disclose conspicuously in writing the motor 
vehicle dealer's policy in relation to the return of 
deposits received from any Q person. A dealer shall require 
that a person making a deposit sign the form on which the 
disclosure appearSTL-Q£ 

Sec. 20. 10 MRS A §1174, sub-§4, ~E is enacted to read: 

E. To fail to disclose in writing to a I?urchaser of a new 
motor vehicle before entering into a sales contract that the 
new motor vehicle has been damaged and rel?aired if the 
~ale~ ha~nowleQge of the damage or rel?air or if the 
damage calculated at the retail cost of rel?air to the new 
motor vehicle exceeds 5% of the manufacturer's suggested 
retail price, exc~t that a new motor vehicle dealer is not 
required to disclose to a-Rurchaser that any glass ( bUlTIl?ers ( 
audio system,_~ommunicatj,-Q.1l~ystem or tires were damaged at, 
£llY- time if the glass...L.-_bumpers, audio system, communication 
ill0Ltem _.or tires have been replaced with original or 
coml?arable equil?ment. 

34 Sec. 21. 10 MRSA §1174.C, sub-§l, 1fA, as enacted by PL 1981, 

36 

38 

40 

42 

44 

46 

48 

c. 331, §7, is amended to read: 

A. Any A designated family member of a deceased or 
incapaci tated new motor vehicle dealer, which family member 
has been designated under the will of the dealer or in 
writing to the manufacturer, distributor, factory branch, 
factory representative or importer, may succeed the dealer 
in the ownership or operation of the dealership under the 
existing franchise or distribution agreement, p1'eviaea-~Ha~ 

as 10nSL-~ the designated family member gives the 
manufacturer, distributor, factory branch, factory 
representative or importer of new motor vehicles written 
notice of the intention to succeed to the dealership wi thin 
120 days of the dealer's death or incapaci tYT and unless 
there exists good cause for refusal to honor the succession 
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2 
on the part of the manufacturer, factory branch, factory 
representative, distributor or importer. 

4 Sec. 22. 10 MRSA §1174-C, sub-§I, '1fC is enacted to read: 

6 C. In addition to a desi.91L9J;.ed fg.mily member, .a .J;l.ersolJ._who 
has been a general mg.na~. for a dealer for.at least 5 ~ears 

8 may be designate.d by that dealer ~ succeed in dealer 
ownership and the designee has the.same right~Qnd S~~~~~ 

10 a designated family member. 

12 Sec. 23. 10 MRSA §1176, as amended by PL 1995, c. 65, Pt. A, 
§16 and affected by §153 and Pt. C, §15, is further amended to 

14 read: 

16 §1176. Warranty 

18 If a motor vehicle franchisor requires or permits a motor 
vehicle franchisee to perform labor or provide parts in 

20 satisfaction of a warranty created by the franchisor, the 
franchisor shall properly and promptly fulfill its warranty 

22 obligations, in the case of motor vehicles over 10,000 pounds 
gross vehicle weight rating, shall adequately and fairly 

24 compensate the franchisee for any parts so provided and, in the 
case of all other motor vehicles, shall reimburse the franchisee 

26 for any parts so provided at the retail rate customarily charged 
by that franchisee for the same J~..im.ilCli". parts when not provided 

28 in satisfaction of a warranty. A dealer ma~.J?~abl_ish_ . .iL.£etail 
rate, for purpQ~f warranty .. _u:~imb.1trsementt b-y calculatiIl9._t.bSl. 

30 mark1!IL rat-l5L.Q.f all parts sold at. r.§.tail Lor thaLJrans,;hise . .l.9r 
the. most recently._completed calengar _Il1o:(Lt.ll_Q..Il~I!l.1J.J, tilLhln9_ that 

32 markup ratio by th~ amqunt paid for §!ach....part at whol.esq.l1L.. ... The 
calculation must be a ratio, tJJlLll]JJ1)JtLg.t.Q.L..Q.L.!tLl}icIL.is thQ. .. .tot.9.l 

34 price paid ~the ll..9llchisee _.fOL ... _.t.hQse same J2.Q,1:ts _9.n.9-_ . ....t.h& 
denominator of which is the total._price of all J?arts pro'{l.ded a_t 

36 retail for: that franchise. A dealer utilizin.g.. this methoeL mal[ 
not recalculate the average _.retail mi;lLlQ.w more t~.!iice in-..9~ 

38 12 consecutive months. Further, the franchisor shall reimburse 
the franchisee for any labor so performed at the posted hourl.,:i 

40 ret.ail rate customarily charged by that franchiseeL-.!J1ult.ipljgQ . ...Qy 

the time component for such. labor as. is set forth in the l.abo.£: 
42 manual customarily usep ~_the franchiseg for the same .9.imj,)ar­

labor when not performed in satisfaction of a warrantYr-~£e¥ieee 

44 ~Ba~ as lo~ the franchisee's rate for labor not performed in 
satisfaction of a warranty is routinely posted in a place 

46 conspicuous to its service customer. A franchisor is not 
required to pay the price charged by the dealer to retail 

48 customers for parts of systems, appliances, furnishings, 
accessories and fixtures of a motor home as defined in Title 

50 29-A, section 101, subsection 40 that are designed, used and 
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maintained pr imar ily for nonvehicular residential purposes. ASy 
2 A claim made by a franchisee for compensation for parts provided 

or for reimbursement for labor performed in satisfaction of a 
4 warranty must be paid wi thin 30 days of its approval. All the 

claims must be either approved or disapproved wi thin 30 days of 
6 their receipt. When aBy--sHeR Q claim is disapproved, the 

franchisee that submitted it must be notified in writing of its 
8 disapproval within that period, together with the specific 

reasons for its disapproval. We A franchisor may !lot, by 
10 agreement, by restriction upon reimbursement, or otherwise, 

restrict the nature or extent of labor performed or parts 
12 provided so that sHeR the restriction impairs the franchisee's 

ability to satisfy a warranty created by the franchisor by 
14 performing labor in a professional manner or by providing parts 

required in accordance with generally accepted standards. 
16 

In asy Q claim that is disapproved by the manufacturerT and 
18 the dealer brings legal action to collect the disapproved claim 

and is successful in the action, the court shall award the dealer 
20 the cost of the action together with reasonable atteFBey 

attorney's fees. Reasonable atteFsey attorney's fees sRa~~--Be 

22 ar~ determined by the value of the time reasonably expended by 
the attorney and not by the amount of the recovery on behalf of 

24 the dealer. 

26 It is unlawful for a franchi§Qr, manufacturer, factory 
Matlch, distributor b.ranch or subsidiary to own1- operate or 

28 .contrQ]-<- either .directh.- or indirec~ a motor vehicle warranty 
or . service .~cilL~ located in the State. A franchisor may not 

30 authorize or permit a person to perform warranty service repairs 
on motor vehicle9.J. except war.ranty service repairs: by a 

32 i~~9nchisee with whom th~ franchisor has entered into a franchise 
agreeme.pt for the sale and service of the franchisor's motor 

34 vehicles; by a franchisee with whom the franchisor has entered 
into a franchise agreement for the service of the franchisor's 

36 trucks~ith a gros$ vehicle weight of at least 151-000 poun~r 
on motor vehicles owned by a goverI).JJ1..§pt._enti.t.y.-,. 

38 
Sec. 24. 10 MRSA §1176-A is enacted to read: 

40 
§1l76-A. Audits 

42 
An _audit conducted by a franc;hisor of a .-.f.r.anchi.J?ee' s 

44 manufacturer rebat~-.-incentive .0r_.Q..ther similar program must be 
~ommenced and completed within .6 months of the date of the 

46 warra_n~laim or rebate, incentive or other program sought to be 
audited. Failure to commer}ce and complete an audit within the 

48 6-month period is an absolute bar to a manufacturer's claim for 
reimbursement, set-off or other recovery or assessment relat.ing 

Page 16-LR2145(1) 



to the warranty claim or reba~_ incentive or other program 
2 sought to be audited. 

4 Sec. 25. 10 MRSA §1182, as enacted by PL 1975, c. 573, is 
amended by adding at the end a new paragraph to read: 

6 
The Legislature finds that tQe manufacture, distribution and 

8 sale of motor vehicles in _the State vitally affects the general 
economy of the State and the-----l2Jlblic inJ;;~st and public welfare, 

10 that th§l manufacturers of sootor vehicles whose --J,?hysic_al 
manufacturing facili_ties_a~PQt located within the State and 

12 distributors are doing business iu the State throu~h __ hheir 
control over and relationship and transactions with their dealers 

14 in the State; that the~~hical location of the State makes. 
it necessary to ensy.re tl.liL....QyailabiJ~it-Y. of motor ve.hiclElli.. __ Q..1lQ 

16 I1_arts gnd dependab1e_ service for motor vehicles throughout t.he 
State to protect and pres~rve the transI1QStation syst~ __ the 

18 public safe-.tY- and welfare and the inv~~tments of its residents. 
The Legislature declares, on. the ba.sis of these findings L th.~it 

20 is necessary to re..9J,!late and tQ __ ~:L<;;..gnse motor vehicle 
manufacturers and distributors and their branch.{;!s _.-2nd 

22 r~£resentativesL motor vehic~e dealers and any-~thg~ersQn 

~ngaged __ in the business of se~or PU(.chasi1l..q.. vehicles in the 
24 Sta~_ ord~~prevent frauds-,, ___ .. 1-mpOI,? i tion~nd~.t...l].~ab1!se§ 

.Qg9.inst residents and h~.J2.ro.tEts::t~Q(~L preserv~he_§conQ!J1...Y-L-.-.t.b& 

26 investments of .~sidents~._ . .the __ 'publi~ __ §illety and __ .. -.t...he 
transportatio~tem of the State~ 

28 
Sec. 26. 10 MRSA §1183, as enacted by PL 1975, c. 573, lS 

30 amended by adding at the end a new paragraph to read: 

32 Notwithstanding any provision in a franchise~~e~~nh~_~Q 
dispute covered by_...t..l.liJi.. chapteL..p_L.Q!lY.-.Q.!;,.her law_is sllbmi tted t..Q 

34 media.tion. or arbitr.ation, the time for the _deale~t...Q.._file ~ 
complaint, actiq~...t.ion-M. protest_L __ ..i.?_tolleL..1tntil_t.he 

36 mediat~on or arbitrat~roceedi~ is completed. 

38 

40 

42 

44 

46 

48 

SUMMARY 

This bill amends several provisions of 
dealer franchise laws to address the 
environment among motor 
manufacturers. 

vehicle dealers, 

The bill does the following: 

1. It clarifies several definitions; 
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2. It precludes a manufacturer from using a factory finance 
2 branch to engage in conduct that would otherwise be illegal; 

4 3. It licenses manufacturers, establishes registration and 

6 

8 

10 

12 

14 

16 

18 

20 

fee requirements and authorizes rules by the Secretary of State; 

4. It clarifies provisions concerning damages and remedies; 

5. 
confirms 
Court; 

6. 

It encourages 
the right of 

It 

nonbinding arbitration and mediation and 
a dealer to bring an action in Superior 

receive all 
clarifies that a franchised 
makes and models of vehicles 
that particular franchise; 

dealer is 
that the 

entitled to 
manufacturer 

produces 

7. 
replace 
agreement 

for 

It 
a 
is 

includes a provision that to cancel or to modify or 
franchise agreement with a succeeding franchise 
unfair or coercive conduct; 

8. It prohibits discriminatory conduct or threats to 
22 terminate a franchise based solely on the results of manufacturer 

surveys; 
24 

26 

28 

9. It amends the 
participation in manufacturer 
associations of dealers; 

prohibition 
advertisement 

against 
schemes 

mandatory 
to include 

10. It establishes the standards that apply when a 
30 manufacturer exercises a right of first refusal in the transfer 

of a franchise to ensure that the actual agreement being assumed 
32 in the right of first refusal is the identical underlying 

agreement that had been made with a proposed transferee. It also 
34 provides basic protections for the proposed transferee; 

36 11. It clarifies that a manufacturer shall distribute or 
make available its vehicles only through dealers who have a 

38 franchise with that manufacturer; 

40 12. It protects the rights of dealers to dual franchises 
and establishes criteria if a manufacturer imposes exclusive 

42 facilities requirements on a franchisee; 

44 

46 

13. It establishes that it is not good cause 
termination to rely exclusively on manufacturer surveys; 

for 

14. It clarifies that a dealer must disclose in the course 
48 of selling a vehicle that that vehicle has been operated for 

demonstration purposes; 
50 
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15. It includes long-standing dealership general managers 
2 in survivorship rights in transfer of a dealership to a successor 

in interest; 
4 

16. It amends the warranty reimbursement provisions of the 
6 franchise laws. The bill clarifies the standards and applies a 

clear formula as one method of calculating appropriate 
8 reimbursement rates. The bill also establishes that warranty 

repair may be conducted only by franchised dealers; 
10 

17. It establishes standards to be applied in manufacturer 
12 audits; and 

14 18. It clarifies that the public policy of the State is the 
protection of the transportation system, the public safety and 

16 the financial interests of the citizens in relation to the 
automobile industry. The bill also provides direction to the 

18 courts in response to the comments of the First Circuit in Acadia 
Motors, Inc. v. Ford Motor Credit Company, 44 F.3d 1050 C.A. 1st, 

20 1995, that the legislative purpose behind the elements of the law 
was unclear. 
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