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L.D. 1747

DATE: Mﬂ?/ 37, 1997 (Filing No. S- 330)

BUSINESS AND ECONOMIC DEVELOPMENT
Reported by: Senator fpanci

Reproduced and distributed under the direction of the Secretary
of the Senate.

STATE OF MAINE
SENATE
118TH LEGISLATURE
FIRST SPECIAL SESSION

COMMITTEE AMENDMENT "/)" to S8.P. 584, L.D. 1747, Bill, "An
Act to Improve Transportation in Maine"

Amend the bill by striking out everything after the enacting
clause and before the summary and inserting in its place the
following:

*Sec. 1. 10 MRSA §1171, sub-§1-B is enacted to read:

1-B, Broker., "Broker" means a person who, for a fee,
commission or other valuable consideration, arranges or offers to
arrange a transaction involving the sale, for purposes other than

resal £ w_m r hicl nd who is not:

A, A_ franchised dealer or. a bona fide employee of a

frgnghisgd dealer when acting on behalf of a franchised
dealer;

B A nuf rer or distri i loyee of

£ rer r istri r when i n half f a

A n i i h T i fi wner of

Sec. 2. 10 MRSA §1171, sub-§9, as enacted by PL 1975, c. 573,

is amended to read:

9. Fraud. "Fraud" includes in addition to its normal legal
connotation, the following: A--misrepresentation -in--any--mannery
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COMMITTEE AMENDMENT "/ " to S.P. 584, L.D. 1747

whether--itntentionally --false - or--due--te--gross ~negligence -of--a
material-£faet an intentionally false representation: a promise or
representation not made honestly and in good faith; and an
intentional failure to disclose a material fact.

Sec. 3. 10 MRSA §1171, sub-§10, as repealed and replaced by PL
1981, c. 331, §3, is amended to read:

10. Manufacturer. "Manufacturer" means any a person,
partnership, firm, association, corporation or trust, resident or
nonresident, who manufactures or assembles new motor vehiclessy or
imports for distribution through distributors of motor vehiclesy
or any partnership, £firm, association, joint venture, corporation
or trust, resident or nonresident, whiek that is controlled by
the manufacturer. The term "manufacturer" includes the term

rms_"fr igor," "distributor," 'distri " "factory
branch" and "factory representative."

Sec. 4. 10 MRSA §1171, sub-§§12 and 13, as enacted by PL 1975,

c¢. 573, are amended to read:

12. Motor vehicle dealer. 'Motor vehicle dealer" means any
a2 person ‘other than a manufacturer, distributor, distributor
ran igtri ) r n i r r r
representative who sells or solicits or advertises the sale of
new or used motor vehicles. It-shall '"Motor vehicle dealer' does
not include receivers, trustees, administrators, executors,
guardians or other persons appointed by or acting under judgment,
decree or order of any courts or public officers while performing

their duties as sueh public officers.

13. New motor vehiclée “"New motor vehicle" means a motor
vehicle whiek that has not been previously sold to any person
except a distributor er, wholesaler or motor vehicle dealer for

resale by a franchise.
Sec. 5. 10 MRSA §§1171-A and 1171-B are enacted to read:

§1171-A. Corporate affiliates

he f th r in which it i n
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COMMITTEE AMENDMENT "/1" to S.P. 584, L.D., 1747
) §1171-B. Manufacturer: license
{ 2
h 1., License. Effective January 1, 1999, the Secretary of
4 tate ma ran manufa rer. 131 nder h followin
conditions.,
6
A Ex rovi hi ion rson m not
8 n in in r r in th i r a a
manuf rer or distri r with ini license as
10 provided in this section.
12 B. An lication for’ 1i for nuf rer r
ri r _must form pr ri h retary of
14 ta m ntain h man r ; istri r's
dr i rincipal 1 £ h ress
16 wher noti houl n n £ its
r nt i hi i
18 its an 1l r by n 1i £ 3 i w r
rs in i
20
i m ly for i icen for
22 each succeeding year by complying with the application
24 of State, A license or renewal of j 3 i ed
subject to provisions of this chapter and rules of the
26 Secretary of State.
é, 28 D 1 £ for a license is $1,500 for each
m r istri r
30
2, Sanctions, denial, revocation or suspension of license.
32 h r £ 11 s i a
licen llowin ition
34
A r r ion for a
36 license, revoke or suspend an outstanding license, place on
ro i r W i n uspended or
38 - r im j for f wi :
40 : M rial misrepr n ion i n 1li ion or
r infor ion fil
42 h r r f : or
44 2 Failur maintain he 1if} ion for a
license.
46
B A licen m n i n nd
48 isciplinar i m not ken by hi ction
Xc fter hearin n h r r f
50 in nce with the Maine Administrati Pr re A
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COMMITTEE AMENDMENT "/ " to S.P. 584, L.D. 1747

3. Ci g penalty. th g §gg etary of State determines

fter a ro din conduc] ed rdan with he Maine
Administrative Procedure Ac r 1 f th r r f State
that a manufacturer or gistribuggr is violating or has violated
any provision of this chapter or any rule or order of the

Secr r f e iss rsuan hi r he Secretar
of State shall levy a civil penal

mor han $10 for h violation f i ion involves

multiple ran ions within - eri he multiple
ran tion r eemed ingl iolation

In rminin he amoun f ivil nal levi nder this
hapter he retary of State shall consider:

M&MW.AJMMOL

limi na ir n n ravity of
rohibi a he harm or ial rm ted
h af of th lic'
B. Th nomic 1i h
violation;
An revious violations:
D Th nt necessar r £ r i ions;:
Effor made rr e vi ion: an
F. n h matter h j i m r ir
4. Rules, Rules gggptgd__2gL5ui_&_m&Qu“LhA§,_§§QL_Q———é——
r i hnical rul 75

subchapter II-A,

L_Lxs:sns_e_fees_col lectg__. ng_e_s_e__t_eg_uo__lg cted under
s i ragraph D i r in the
Highw Fun

Sec. 6. 10 MRSA §1173, as enacted by PL 1975, c. 573, is

amended to read:
§1173. Attorney Genmeral and civil remedies
1. Civil remedies. Any meter-vehicle--dealer--or-franehisee,

whe - has- -been--damaged -by-reason-of--a-vielation-of--a -provisieon-of
this- choptey-ray--bFing - an-actHon -t6 -enjoin--such--viclations -and

£e - —-FeeoVer - -any - danages--a¥icing-~-therefrom franchisee or motor
vehicl ler who suffers financial 1 m r_pr r
real or personal, or who has been herwi versel ff d as
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COMMITTEE AMENDMENT "/l " to S.P. 584, L.D. 1747

a result of the use or employment by a franchisor of an unfair
metho f m ition or an unfair r i ‘or__an
practice declared unlawful by this chapter may bring an action

[

f m n i 1 relief i i

When the franchisee or dealer prevails, .the court shall award
attorney's fees to the franchisee or dealer, r rdl f the
amount in controversy, and assess costs against the opposing

r For h by £ h War £ ney' f nd
costs, whenever the franchisee or dealer is seeking injunctive or

her relief he franchis r dealer m idere have
reyaile when j men r r final by rovidin
equitable relief is entered in its favor. A final judgment, order

or decree rendered against a person in any civil, criminal or
administrative proceeding under the United States antitrust laws,
under the Federal Trade Commission Act, under the Maine Revised
Statutes or under this chapter eshall--be is regarded as prima
facie evidence against sueh the person subject to the conditions
set forth in the United States antitrust laws, {1B-U+8+C+-163) 15
nj ) i .

Sec.7. 10 MRSA §1173-A is enacted to read:

1173-a, . iation
A franchi m n ri n ion £ r r es
r for i lief i f i n_ the
franchisor a written demand for nonbinding mediation and either
h rti n i h mediati wi in ndent
medi r _or h from fr ! recei £
noti i which r r r h i £ th
wri i le
statute of limitations for the subseguent 60-day period.
Notwithstanding any agreement or _reguirement _to engage in
nonbinding mediation, at the conclusion of the proceedings, the
franchisee is_entitled to file_ an action in _ any court in this
i r wi et 1 he

pgnbinding mediation are not admigsible in the action,
Sec. 8. 10 MRSA §1174, sub-§3, A and B, as enacted by PL

1975, c¢. 573, are amended to read:

A. To refuse to deliver in reasonable guantities and within
a reasonable time after receipt of a dealer's order, to any
motor vehicle dealer having a franchise or contractual
arrangement for the retail sale of new motor vehicles sold
or distributed by swekh that manufacturer, distributor,
wholesaler, distributor branch or division, factory branch
or division, any sueh motor vehicles as--a¥e or parts or
accessories to motor vehicles covered by sueh that franchise
or contract specifically publicly advertised by sueh that
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COMMITTEE AMENDMENT "M " to S.P. 584, L.D. 1747

manufacturer, distributor, whelesalez, distributor branch or
division, factory branch or divisionr or wholesale branch or
division to be available for immediate deliverys-provided,

hewever,-the. The allocation of new motor vehicles in_ this

a m m n fair an i 1 i nd must
consider the needs of those dealerships with a relevant
market area radius of more than 5 miles as defined in
section 1174-A, subsection 1, The manufacturer has the

rden f lishin ir i 11 ion

system, The failure to deliver any motor vehicle shall ig
not be 'considered a violation of this chapter if sueh the
failure is due to an act of God, work stoppage or delay due
to a strike or labor difficulty, ‘shortage of materials,
freight embargo or other cause over which the manufacturer,
distributor,-whelesaler, Or any agent thereef--shall-have of

the manufacturer or distributor has no control. A_separate
dealer agreement is not required of a new motor vehicle
dealer lr r franchise

reem r the r il 1 f i w_motor

for full ref f f _th i n
signs:
B. To coerce, or attempt to coerce, amry a motor vehicle

dealer to enter into any an agreement with sweh that
manufacturer, distributor, whelesaler, distributor branch or,
division, factory branch or division, er wholesale branch or
divisiony or officer, agent or other representative thereof,
or to do any other act prejudicial to said the dealer by
threatening to cancel amny a franchise or amy a contractual
agreement existing between sueh that manufacturer,
distributor, whelesaler, distributor branch or division,
factory branch or divisionr or wholesale branch or division,
and said that dealer previded,-howeves,--that-notice -in-geed
faith-£o-any-moteor- vehiole- dealer of ~-said-dealterts-vielakion
o f - any- Lerms--Gr -provisions - of - such--franchise - -0r-centractual
agreement - shald- not--censtitute -a-violation-of--this-chapter~

r r enin modif fr i in h erm_of

the franchise or upon its renewal, if the modification
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COMMITTEE AMENDMENT "/T" to S.P. 584, L.D. 1747

bstantiall n dversel £f h r hicle

ealer's rights 1i ion in men r return on
investmen with ivin ' wri n_noti f the
r modifi ion he m r hicl ler nless
the modif ggglon is reqguir law or r rder Within
he - ri r i ler m file
with th rior r in th n her h 1 hi
is 1 rve noti n_the manuf rer a protest
r i rmination wh r i caus
for rmittin he pr e ifi ion The manuf rer
n f in hall
pr mp; y sC gdg e a gg ing and decide the mag;gr w;; in 180
e r i i r
ertainin he e r modifi ion must be
n for hearin Th m i n not
k n h m f m r In
rm ng. . w her her r
r £i i n 1 r m e
considered, including, bhut not limited to:

1 The r for th r modi n:

2 Whe r th r modifi ion i 1li or
affects all motor vehicle  dealers in _ a
nondiscrimin r ner;

(3) Whether the proposed modification will have a
substantial and adverse effect upon the motor vehicle
dealer's investment or return on investment:

4 Whether th r ifi i ig in lic
inter :

W her th r m n by

r n fi ; an
Wh r r ifi i i fset by
her modifi i inefici m r icle
dealer.
Notice in good faith to a motor vehicle dealer of that
aler' i ion £ isi he
franchi _or ntr 1 reemen nsti a
i i f thi :

Sec. 9. 10 MRSA §1174, sub-§3, C-1 is enacted to read:

n
r r k any action to terminate a dealer's
franchi lel n the r 1 f rv f a
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COMMITTEE AMENDMENT " /7" to S.P. 584, L.D. 1747

dealer's customers conducted on bghglg of a manufacturer,

istri r istri r _branch ivision, £ r ranch -
or division, wholesale brgngh or division or officer or
agent thereof that is ntended or otherwise purports to
measure the performance Qf a dealer, except a sales contest
or other recognition program based on reasonable sales and

ervi riteri

Sec. 10. 10 MRSA §1174, sub-§3, D, as repealed and replaced

by PL 1981, c. 331, §5, is amended to read:

573,

573,

D. To resort to or use any false or misleading
advertisement in connection with his the business as sueh a
manufacturer, distributor, whelesaie¥, distributor branch or
division, factory branch or division, e¥ wholesaler branch
or division, or officer, agent or other representative

thereofs+ or to force any dealer or association of dealers
formed to advertise the sale of new motor vehicles to

participate in any advertising campaign or contest, or to
purchase any promotional materials, display devicesy or
display decorations or materials at the expense of the new
motor vehicle dealer;

" Sec. 11. 10 MRSA §1174, sub-§3, F, as enacted by PL 1975, c.

is amended to read:

F. To offer to selly or lease or to sell or lease aay & new
motor vehicle to any person, except a whelesaler--oF
distributor, at a lower actual price ¢therefor than the
actual price offered and charged to a motor vehicle dealer
for the same model vehicle similarly eguipped or to utilize
any device whieh that results in sueh a lesser actual priceri

Sec. 12. 10 MRSA §1174, sub-§3, I, as enacted by PL 1975, c.

is amended to read:

I. To prevent or attempt to prevent by contract or
otherwise any a motor vehicle dealer or aay an officer,
partner or stockholder of aay a motor vehicle dealer from
selling or transferring any part of the interest of any of
them to any other person or persons or party or parties,
providedy-howevery, except that ne a dealer, officer, partner
or stockholder shail does not have the right to sell,
transfer or assign the franchise or power of management or
control thereunder under that franchise without the consent
of the manufacturer, distributor or wholesaler exeept-that
sueh-eensent-shail, which may not be unreasonably withheld.

franchisor m rci j £ fir ref 1 her
righ ir m r vehicle fr i from franchise
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COMMITTEE AMENDMENT " /1" to S.P. 584, L.D. 1747
as a means to -influence the consideration or other terms
offered by a person in connection with the acquisition of -
the  franchise or to influence a person to refrain from
entering dinto, or to withdraw from, negotiations for the
acquisition of the franchige.
A franchisor may exercise a right of first refusal or other
right to acquire a franchise from a franchigee if all of the
following requirements are met,
(1) At the election of the franchisee, the franchisor
h r or i he r r r on
which the franchise is conducted on the same terms as
those on which the real property or lease was to bhe
1d r tr ferr h irin nsfer in
n j wi h hi les
herwi r r i he
franchisor:
(2) The franchisor assumes .all of the obligations of
the underlying agreement or proposal that entitles the
fr hisor X i ri £ £fi f 1:
(3) The franchisor reimburses the acquiring transferee
r hicl i r nabl
xpen id r i r h ransfer in
i n in i i r i n
iatin n rsuin isition £ the
r hi i r i ! i h
righ i ref r j ire the
franchise. For purposes of this subsection, expenses
1 3 i i i i in
ition h X i wi
ion i i j r i 1
n i n n ‘ i with
1 i j i i real pr r
on which the franchise is conducted, including, but not
limited to, expenses associated with title
xaminati i n n her
n ir 1 1 isition or 1 e
f real pr r iri r n
reimbursemen n itl r by r her r r r
i r i ; iri ransfer a
result of . the evaluation or i ; n f he
fr hi r real pr r which franchise
i n m i he franchi Th
ransfer hall mj n i iz 1i f
h X reimbur long wi rtin
t n he franchisor 1 r than 30

Page 9-LR2145(2)
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COMMITTEE AMENDMENT "/T" to S.P. 584, L.D. 1747

470,

331,

listt of the expenses from the franchisor. The
franchisor shall make payment within 30 days after the
exercise of the right of first refusal:

For purposes of this paragraph, "acquiring transferee"
means the person who made the offer that entitles the
franchisor to exercise a right of first refusal;

Sec. 13. 10 MRSA §1174, sub-§3, K, as amended by PL 1981, c.
Pt. A, §23, is further amended to read:

K. To compete with a motor vehicle dealer operating under
an agreement or franchise from the manufacturer, distributor
or wholesaler in the relevant market area, the area to be
determined exclusively by equitable principless--previded,
except that a manufacturer, or distributor es--whelesaler
shall is not be--deemed congsidered to be competing when
operating a dealership either temporarily for a reasonable
period, in any case not to exceed one year, or in a bona
fide relationship in which an independent person has made a
significant investment subject to loss in the dealership and
can reasonably expect to acquire £full ownership of the
dealership on reasonable terms and conditionsj--and--provided
and. except that a distributor shall is not be--deemed
considered to be competing when a wholly owned subsidiary
corporation or the distributor sells motor vehicles at
retail, if, for at least 3 years prior to January 1, 1975,
the subsidiary <corporation has been a wholly owned
subsidiary of the distributor and engaged in the sale of
motor vehicles at retail; es ‘

Sec. 14. 10 MRSA §1174, sub-§3, §M, as enacted by PL 1981, c.

§6, is amended to read:

M. To require any--rew--motor--wvehiele--dealer, coerce or

attempt to coerce a franchisee to refrain from participation

in the management of, investment in, or the acquisition of
any other 1line of new motor vehicle or related products as

lon he f i mai i r redit
for each franchise and the franchisee remains in substantial
13 with b1 Faciliti ri . f tn
franchisor. The reasonable facilities requirements may not
in n r ir fr i lish r
maintain exclugive facilities, personnel r igpl ce
when the r iremen r n j j rren
i ndition n be wi ] ifi b
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COMMITTEE AMENDMENT "AL" to S.P. 584, L.D. 1747

331,

331,

Sec. 15. 10 MRSA §1174, sub-§3, §0, as enacted by PL 1981, c.

§6, is amended to read:

0. To cancel, terminate, fail to renew or refuse to
continue any franchise relationship with a 1licensed new
motor vehicle dealer, notwithstanding the terms, provisions
or conditions of any agreement or franchiser--e¥ and
notwithstanding the terms or provisions of any waiver,
unless a manufacturer has:

(1) Satisfied the notice requirement of paragraph R:
(2) Acted in good faith as defined in this chapter; and

(3) Has good cause for the cancellation, termination,
nonrenewal or noncontinuances,

The manufacturer has the burden of proof for showing that it
has acted in good faith, that the notice requirements have

franchise termination, cancellation, nonrenewal or
noncontinuance;

Sec. 16. 10 MRSA §1174, sub-§3, P, as enacted by PL 1981, c.

§6, is amended to read:

P. To terminate, fail to renew or refuse to continue any
franchise relationship with a licensed new motor vehicle
dealer, notwithstanding the terms, provisions or conditions

-0of any agreement or franchise or the terms or provisions of

any waiver, unless good cause exists. n be
shown or based solely on the desire of the manufacturer,
i i r i i r r ivisi r fficer
agent or other representative thereof for market
penetration, Good cause shall-euist gexists for the purposes

of a termination, cancellation, nonrenewal or noncontinuance
when:

(1) There is a failure by the new motor vehicle dealer
to comply with a provision of the franchise, which
provision is both reasonable and of material
significance to the franchise relationship, previded
that as long as compliance on the part of the new motor
vehicle dealer 1is reasonably possibler and the
manufacturer first acquired actual or constructive
knowledge of the failure not more than 180 days prior
to the date on which notification is given pursuant to
paragraph Ry,
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COMMITTEE AMENDMENT 'fT " to S.P. 584, L.D. 1747

331,

42)—-JH;—Ehe—{aéliuwy—by—the—qxﬂ¢—meter—AHﬂ£k£k+—éea;er}
defined-in-subparagraph-{(1)---relates -to-the-performance
of --the -new-motor--vehiecle -dealer--in-sales--or-services
then- good- cause--shall -be ~defined- as-the- failure--of-the
new- motor--vehicle ~dealer--to--effeetively-carry--out-the
performanee-provigiens-of-the-£franchise-i£+

When the failure by the new motor vehicle dealer
rel he rforman W r vehicle
ler in 1 r rvi h failur £ he new
motor vehicle dealer to effectively carry out the
rforman rovigion f th r hi i se

(a) The new motor vehicle dealer was apprised by
the manufacturer in writing of that failure; the
notification stated that notice was provided of
failure of performance pursuant to this section;
and the new motor vehicle dealer was afforded a
reasonable opportunity for a period of not less
than 6 months to exert good faith efforts to carry
out the performance provisions;

(b) ~ The failure thereafter continued within the
period whieh that began not more than 180 days
before the date notification of termination,
cancellation or nonrenewal was given pursuant to
paragraph R; and

(c) The new motor vehicle dealer has not
substantially complied with reasonable performance
criteria established by the manufacturer and
communicated to the dealer:; ‘

(3) The dealer and the manufacturer or distributor
agree not to renew the franchise; or

(4) The manufacturer discontinues production or
distribution of the franchise product:

Sec. 17. 10 MRSA §1174, sub-§3, §Q, as enacted by PL 1981, c.

§6. is amended to read:

0. To cancel, terminate, fail to renew or refuse to
continue any franchise relationship with a licensed new
motor vehicle dealer, notwithstanding the terms, provisions
or conditions of any agreement or franchise or
notwithstanding the terms or provisions of any waiver, based
on any of the following items, which do not constitute good
cause:

Page 12-LR2145(2)
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COMMITTEE AMENDMENT ”/P" to S.P. 584, L.D. 1747

(1) The change of ownership of the new motor vehicle
dealer's dealership. This subparagraph does not
authorize any change in ownership whieh that would have
the effect of the sale of the franchise without the
manufacturer's or distributor's written consent. This
consent shail may not be unreasonably withheld. The
burden of establishing the reasonableness is on the
manufacturer or distributor;

(2) The fact that the new motor vehicle dealer
unreasonably refused to purchase or accept delivery of
any new motor vehicle parts, accessories or any other
commodity or services not ordered by the new motor
vehicle dealer, except that the manufacturer may
require that the dealer stock a reasonable supply of
parts or accessories as required to perform campaign,
recall or warranty worky and except that this provision
is not intended to modify or supereede supersede any
requirement of the franchise that dealers market a
representative line of those motor vehicles whieh that
the manufacturer is publicly advertising:;

(3) The fact that the new motor vehicle dealer owns,
has an investment in, participates. in the management of
or holds a license for the sale of another make or line
of new motor vehicle, or that the new motor vehicle
dealer has established another make or 1line of new
motor vehicle in the same dealership facilities as
those of the manufacturer, provided that the new motor
vehicle dealer maintains a reasonable line of credit
for each make or 1line of new motor vehicle, and that
the new motor vehicle dealer remains .in substantial
compliance with reasonable facilities' requirements of
the manufacturer;

(4) The fact that the new motor vehicle dealer sells
or transfers ownership. of the dealership or sells or
transfers capital stock in the dealership to the new
motor vehicle dealer's spouse, son or daughter, and the
manufacturer shall give effect to sueh that change in
the ownership in the franchise unless the transfer of
the new motor vehicle dealer's license is denied or the
new owner is unable to license as-the-ease-may-be. This
paragraph does not authorize any changes in ownership
whieh-would that have the effect. of the sale of the
franchise without the manufacturer's or distributor's
written consent. This consent shall may not  Dbe
unreasonably withheld. The burden of establishing the
reasonableness is on the manufacturer or distributor; or
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331,

(4-A) The fact that there is a survey or surveys of a

dealer’ c mer n r n half £ he

manuf rer i ibutor istri r ranch or

igtri r repr iv £ r r £ r

repr n i h i inten r herwi rports
me r h rforman £ ler:

{6)---The--manufaeture¥--shall--have--the--burden--of--preef
under-paragraph- 0- for- showing that -it -hes -acted-in-geed
faithy-that-the -netice-requirements—have--been-gomplied
with--and--that - -there--was - geed--cause - for--the -franehise
termination,-caneellatien,-nonreneval-or-neneontinuanaees

Sec. 18. 10 MRSA §1174, sub-§3, S, as enacted by PL 1981, c.

§6, is amended to read:

S. To cancel, terminate, fail to renew or refuse to
continue any franchise relationship with a licensed new
motor vehicle dealer without providing fair and reasonable
compensation to the licensed new motor vehicle dealer for:

(1) All unsold new model motor vehicle inventory of
the current and previous model year purchased from the
manufacturer;

(2) Supplies and parts purchased from the manufacturer
or its approved sources:;

(3) Equipment and furnishings purchased from the
manufacturer or its approved sources; and

(4) Special tools purchased from the manufacturer or
its approved sources#-and,

{B})~mmIny -~ the---event-—-the —-dinveluntary---terminatiens,
eanceilatien--or--nonrenewal -6 --due--to--a~--failure--of
perfermanee-of-the- new motor-vehicle--dealer-in-sales-orF
servige,-and+

{a) -~ The--new -motor--vehicle--dealer -4i6-~teasing -the
dealership-£facilities-from -a-lessor -other-than-the
manufaeturer,--the--manufaeturer--shalid--pay--the--new
meter-vehicle--dealer-—a-6um-eguivalent- to-the -rent
for-the- unexpired -term-of-the-lease--or--one-yearts
rent,-whichever-igs-1iesss-oF

{b}---L£ ~the - new--motor--vehiecle --dealer - owns--the
faeilities,--the --manufacturer - shall - pay--the--new
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motor--vehiele--dealer--a--sum--equivalent--to--the

{ 2 reasonabile- rental-value-—of-the- facdlities for-one
vears
4 .
If the involuntar rmination ncellati r n newal
6 is due to a failure of performance of the new motor vehicle
dealer in sales or service and. the new motor vehicle dealer
8 i i h rship faciliti rom 1 r her
han the manufac r h n rer shall the new
10 m r hicle d r ival rent for th
unexpired term of the lease or one year's rent, whichever is
12 less, or, if the new motor vehicle dealer owns the
faciliti m rer sh I h w r icl
14 dealer a sum equivalent to the reasonable rental value of
the facilities for one year, prorated for each line make at
16 he facili n £ i make
at  the facility for the calendar year prior to the
18 in r rmination ncel i rn wal ‘
20 s Swekh The fair and reasonable compensation for the items
ligsted in subparagraphs I-+to--5-ghall (1) to (4) may in no
22 instance be less than the acquisition price and shail must
' be paid by the manufacturer when possible within 90 days of
24 the effective date of the termination, c¢ancellation or
nonrenewal, provided that the new motor vehicle dealer has
, 26 -clear title to the inventory and other items and is in a
£ position to convey that title to the manufacturer.
28
) In lieu of any injunctive relief or any other damages, if
30 the manufacturer fails to prove there was good cause for the
termination, cancellation or nonrenewal, or if the
32 ‘manufacturer fails to prove that it acted in good faith,
then the manufacturer may pay the new motor vehicle dealer
34 fair and reasonable compensation for the wvalue of the
dealership as an ongoing business~; or
Sec. 19. 10 MRSA §1174, sub-§3, T is enacted to read:
38
T r roker:
40
Sec. 20. 10 MRSA §1174, sub-§4, 4B and C, as amended by PL
42 1995, c. 269, §1, are further amended to read:
44 B. To represent and sell as a new motor vehicle, without
disclosure, any motor vehicle that has been used and
46 operated for demonstration purposes or is otherwise a used
motor vehicle;
48
c. To resort to or | use any false or misleading
50 advertisement in connection with business as a motor vehicle

dealer; esr
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269,

Sec. 21. 10 MRSA §1174, sub-§4, D, as enacted by PL 1995, c.

§1, is amended to read:

D. To fail to disclose conspicuously in writing the motor
vehicle dealer's policy in relation to the return of
deposits received from any person. A dealer shall require

that a person making a deposit sign the form on which the
disclosure appearsw~; or

Sec. 22. 10 MRSA §1174, sub-§4, JE is enacted to read:

E. To fail to disclose in writing 'to a purchaser o new
motor vehicle before entering into a sales contract that the

new motor vehi h n r ir

r 1 mmuni ion r tir have

been replaced with original or comparable equipment.,
Sec. 23. 10 MRSA §1174-C, sub-§1, A, as enacted by PL 1981,

c. 331, §7, is amended to read:

A. Ary A _designated family member of a deceased or
incapacitated new motor vehicle dealer, which family member

has been designated under the will of the dealer or in
writing to the manufacturer, distributor, factory branch,
factory representative or importer, may succeed the dealer
in the ownership or operation .of the dealership under the
existing franchise or distribution agreementy-provided -that
if the designated family member gives the manufacturer,
distributor, factory branch, factory representative or
importer of new motor vehicles written notice of the
intention to succeed to the dealership within 120 days of
the dealer's death or incapacity, and unless there exists
good cause for refusal to honor the succession on the part
of the manufacturer, factory branch, factory representative,
distributor or importer.

Sec.24. 10 MRSA §1174-C, sub-§1, §C is enacted to read:

A iti i family mem on wh
has n eneral manager or other employee with
ignifican i n i X i le
for at 1 rs m ign h aler to
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COMMITTEE AMENDMENT "M " to S.P. 584, L.D. 1747
succeed in dealer ownership, and the designee has the same
igh n us ignated famil m .

Sec. 25. 10 MRSA §1176, as amended by PL 1995, c. 65, Pt. A,
§16 and affected by §153 and Pt. C, §15, is further amended by
adding at the end a new paragraph to read:

It unlawful for a franchigsor, manufacturer, factory
branch, Qisgribgggr branch or subsidiary _to own, operate or
control, either 1 r indirectly m r hicle warrant

r rvi f 'li 1 in th m n
or interim i r if ifi lican i for
intmen ler i mar revi r new
motor vehicle _dealer of that manufacturer, factory branch,
istributor bran r idiary's lin

Sec. 26. 10 MRSA §1176-A is enacted to read:

§1176-A. Audi

Sec. 27. 10 MRSA §1182, as enacted by PL 1975, c. 573, is
amended by adding at the end a new paragraph to read:

The Legislature finds that the manufacture, distribution and
1 f m r higl i h i ; neral
nom f th h ic i r ic welfare;
h th nuf rer vehi wh vsical
m f in iljiti r withi n
distributor r in 8] in he . h heir
ntrol r and relati hip and tran i with ir r
in th : h raphical 1 i f makes
i nece r r ilabili f an
parts and dependable gervice for motor vehicles throughout the
S t r nd I by h ran r ion m the
public §gfggy and glfgrg an Q the inygg;mgg;g gﬁ ';5 residents.
The Legisl ings t it
i nec r lat 1 m r icle
manufacturers and d1 ri r n hei ranch n
representativ m r hicle lers _an n her rson
enga in th ine £ llin r r i icl in the
State in order to prevent frauds, impositions and other abuses
inst residen n r n by m h

investments of residents, the public safety and the
ran r ion m of th
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Sec. 28. 10 MRSA §1182-A is enacted to read:

1182-A. Exemption for installation on previousl ssembled truck

chassis

Thi h r es not appl o’ a person artnershi firm
a iation, corporation or trust, resident or nonresiden that
manuf r mble istribute sell lea solicits or
advertises the sale or lease of a motor vehicle that consists of
he in ion n . revi 1 assembled ruck h is _in
X £f 2 un ross vehicle weight ratin defined
Ti 29-A i 2351 subs ion ial ies_or
equipment that., when installed, form an integral part of the
m r hicl nd nsti major manuf rin lteration.
Thi xemption lie nl ntities th o not franchise in

the State.

Sec. 29. 10 MRSA §1183, as enacted by PL 1975, c. 573, is

amended by adding at the end a new paragraph to read:

Notwithstanding. any provision in a franchise agreement, if a

i : r hi r _or an her law i mitted to

mediati i ion h im he ler ile a

complaint, action, petition or  protes is _tolle until the
iati rhitration. ing i m

Sec. 30. Allocation. The following funds are allocated from
the Highway Fund to carry out the purposes of this Act.

1998-99
SECRETARY OF STATE,
DEPARTMENT OF THE
Administraﬁon - Motor Vehicles}
Positions - Legislative Count (1.0)
Personal Services v $38,113

All Other 8,231

Provides funds for a
confidential, unclassified
Research and Planning
Associate II position to
provide assistance in
regulating motor wvehicle
manufacturers, brokers and
dealers.
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COMMITTEE AMENDMENT "/T " to S.P. 584, L.D. 1747

DEPARTMENT OF THE SECRETARY
OF STATE .
TOTAL $46, 344"

Further amend the bill by inserting at the end before the
summary the following:

'FISCAL NOTE

1998-99
APPROPRIATIONS/ALLOCATIONS
Highway fund $46,344
REVENUES
Highway Fund $52, 500

Establishing a license fee for motor vehicle manufacturers
and distributors will increase Highway Fund revenue by $52,500
annually beginning in fiscal year 1998-99. :

This bill includes a Highway Fund allocation to the
Department of the Secretary of State of $46,344 in fiscal year
1998-99 for a confidential, unclassified Planning and Research
Associate II position to provide assistance in regulating motor
vehicle manufacturers, brokers and dealers.

This bill may increase the number of civil suits and the
prosecution of civil violations filed in the court-system. The
additional workload and administrative costs associated with the
minimal number of new cases filed can be absorbed within the
budgeted resources of the Judicial Department. The collection of
additional filing fees and fines may also increase General Fund

© revenue by minor amounts.'

SUMMARY

This amendment replaces the bill and amends several
provisions of the motor vehicle dealer franchise laws to address
the changing business environment among motor wvehicle dealers,
distributors and manufacturers. The amendment does the following.

1. It enacts a new definition of the term "broker" and
clarifies several definitions.

2. It precludes a manufacturer from using a factory finance
branch or other corporate affiliate to engage in conduct that

would otherwise be illegal.
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3. It licenses manufacturers, establishes registration and
fee requirements, authorizes rulemaking by the Secretary of State
and authorizes the Secretary of State to conduct hearings and
impose civil penalties in appropriate circumstances. The civil
penalty section <clarifies that wviolations involving similar
transactions that occur on a repeating basis within a 60-day
period constitute a single violation. License fees collected
will be deposited in the Highway Fund.

4. It clarifies provisions concerning damages and remedies.

5. It authorizes mandatory nonbinding mediation as an
initial step in dispute resolution. i

6. It confirms the right of a dealer to bring an action in
Superior Court.

7. It clarifies that a manufacturer must establish a just
and equitable system for allocation of its vehicles and that that
system must consider the rural environment of this State and the
needs of rural dealers in this State.

8. It clarifies that a franchised dealer is -entitled to
receive all makes and models of vehicles that the manufacturer
produces for that particular franchise, that for a new vehicle
the manufacturer may require a dealer to obtain certain tools,
parts and inventory, among other things, and that any materials
required to be purchased by the manufacturer may be returned by
the dealer for a full refund if these materials have not been
used within a 2-year period.

9. It provides a process for a dealer to provide notice and
to appeal the proposed modification or replacement of a franchise
agreement when a manufacturer modifies or replaces the franchise
agreement. The manufacturer has the burden of proving that it
had good cause for the modification or replacement.

10. It prohibits discriminatory conduct or threats to
terminate a franchise based solely on the results of manufacturer
surveys. A sales or recognition program that is not tied to

vehicle allocation systems or the cost of vehicles, parts or
accessories is allowed. It establishes that it is not good cause
for termination for a manufacturer to rely exclusively on
manufacturer surveys.

11. It amends the prohibition against mandatory
participation in manufacturer advertisement schemes to include
associations of dealers.
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12, It establishes the standards that apply when a
2 manufacturer exercises a right of first refusal in the transfer
of a franchise to ensure that the actual agreement being assumed
4 in the right of first refusal is the Jidentical wunderlying
agreement that had been made with a proposed transferee. It also
6 provides basic protections for the proposed transferee.
8 13. It protects the rights of dealers to dual franchises
and establishes criteria if a manufacturer imposes exclusive
10 facility requirements on a franchisee.
12 14, It ‘establishes that if a dealer 1is involuntarily
terminated, canceled or not renewed, then the manufacturer shall
14 pay a sum equivalent to the rent for the unexpired term of the
lease or for one year, whichever is less. If the dealer has more
16 than one franchise at the dealership, the manufacturer shall pay
a prorated amount of rent or rental value based on the volume of
18 sales of each franchise in that dealership.
20 15, It clarifies that new vehicles may be distributed only
. to franchised new car dealers and may be sold to the public only
22 by franchised new car dealers.
24 16, It clarifies that a dealer must disclose in the course
of selling a vehicle that the vehicle has been operated for
26 demonstrator purposes and requires disclosure of certain damages
/ . to a new motor vehicle when that damage exceeds 5% of the
L 28 manufacturer's suggested retail price.
30 17. It includes general managers and long-standing
employees with significant experience in survivorship rights in
32 the transfer of a dealership to a successor in interest.
34 18. It establishes an 18-month time limitation on audits.
36 19, It specifically does not address warranty reimbursement
of parts and labor in the Maine Revised Statutes, Title 10,
38 - section 1176. The Legislature is aware of the case of Acadia
M r In v, Ford M redi ny, 44 F.3rd 1050 (1st
40 Cir. 1995) and other cases currently pending in the United States
District Court for the District of Maine, the Maine Superior
42 Court and the Maine District Court. The Legislature has
refrained from addressing warranty reimbursement provisions and
44 warranty audit provisions of Title 10, section 1176 in light of
this pending litigation. ©No inference should be drawn from this
46 inaction, and this enactment should not be <construed as
expressing any view of the statutory language of Title 10,
48 section 1176 or any decisions issued by courts in this State or
federal courts on Title 10, section 1176. Title 10, section 1176
50 is amended to clarify that manufacturers may not establish
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warranty repair centers in this State except in certain limited
situations. :

20. It clarifies that the public policy of this State is
the protection of the transportation system, the public safety
and the financial interests of its citizens in relation to the
automobile industry. The Legislature does not intend that the
Maine Revised Statutes, Title 10, section 1182 be utilized by the
federal court or courts of this State in construing legislative
intent with regard to the currently pending litigation regarding
Title 10, section 1176.

21. It also adds an allocation section and a fiscal note to
the bill.
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