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118th MAINE LEGISLATURE 

FIRST REGULAR SESSION .. 1997 

Legislative Document No. 1636 

S.P.531 In Senate, March 24, 1997 

An Act to Make Mediation Mandatory in Medical Malpractice 
Proceedings. 

Reference to the Committee on Judiciary suggested and ordered printed. 

Presented by Senator MILLS of Somerset. 

Printed on recycled paper 

JOY 1. O'BRIEN 
Secretary of the Senate 



Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 24 MRSA c. 21, sub-c. IV-A, as amended, is repealed. 
4 

Sec. 2. 24 MRSA c. 21, sub-c. IV-B is enacted to read: 
6 

SUBCHAPTER IV-B 
8 

MANDATORY PRELITIGATION MEPIATXO~ 
10 

§281l. Panel of medical malpractice mediators 
12 

The Chief Justice of the Superior Court shall ~are and 
14 maintain a list of persons qualified to serve as medi.ators in 

claims under this chapter. 
16 

§2812. Submission of claim~ 
18 

1. Notice of claim. A _,2~xson may commence an action for 
20 professional ~gence -1lL serving a written notice of claiffi..L 

setting forth, under oath, the professional negliS;Lence.9l1egeq 
22 an(;L_ th!L..nature <lnd circumst9nces_~ the ~nries anLg.~ma9-~Q. 

alleged, on the person accus~~~rof~ssi~n~neg~igen~~Th~ 
24 notice _Q:L.J;;J,-.aim must be accompanied by pertinent medical records 

_anL9_~t of the medical ~(pert for the person making the 
26 claim when an expert opinion is .Jl_8_cessClJ-Y----1JL_.suJ2]2ort the claim, 

The _no_t i c e __ QL_.QJSl.J.!lL_Inu s t _---.l;:l.JL_ f i 1 e ~s imli.l t ane 0 lJ.9_1¥ __ w i th __ .the 
28 k'JJ.:l?-eLiOr Court. Service must be. made in accordance with the 

Maine _Rules o_L CiviLfliL~edu~ Rul~ 
30 

2.~ Selection of mediator. The .S.uperior Court .shall order 
32 the parties tQ_-PM.ee_-lliL.1L meoiator from the list prepa:r~.~ndELJ;: 

section 2871. I~e court finds. that the~rties_are --,mable to 
34 agree, the court ~hall select a mediator. 

36 

38 

40 

h __ k.Q!lf ,tilentialiU-"._---"T"'h"'e no tic e ._~J;:J.a iIlL_. aJ:!J;L_~lL_Q.the r 
documents filed with the Superiox Court in the action for 
professional negligence during t~e---l?Xelitigation mediation 
process are confidential. If the claim is settled, the fact of 
settlement is confidential. 

424. Appearance. Within 20 days of r.eceipt of notice of 
claim under subsection 1, the person or persons accused of 

44 profession~l negligence in the notice or the person's 
~resentative shall serve an answer on the claimant or file an 

46 appearance before the Superior Court with a copy to the claimant. 

48 5. Additional information. The parties shall meet wi thin 
)0 days after the notice of claim is filed to determine if 

50 additional informatjon is required and the timing of the defenSe 
report. 
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2 6. Heet~ nq with mediator. The parties shall schedule a 
meeting wi th the mediator wi thin 45 days of the filing of the 

4 Dotice of claim. 

6 7. Waiver of fees and costs. Any party may, at the time of 
filing, apply to the Superior Court for a waiver of the filing 

8 fee and payment of costs. The court shall grant the waiver if: 

10 A. The part-y- is indigent under guidelines contained in the 
Maine Rules of Civil Procedure, Rule 44(b); 

12 

14 

16 

18 

20 

22 

24 

~The party is or was an employee of another party and 
that other party stipulates that the employee at the time of 
the claimed injury was actin9.-in the course and scope of 
employment with that other party; or 

C. The waiver is nece~£~to avoid re~~iring an individual 
who is a party to the case from payi..ng 2 or more fil~~'§3;; 
because a professional association or other business entity 
of which the individual is ~ member is also named.~~~y 
and has substantia1h the same interests as the. individual 
in the case. 

1L. __ Fee~_. cQ~ts. The Supreme Judicial Court shall establish 
26 fees for m~_<;1i£tiQn. under this section. The costs of mediationL 

j.ncl-'Jd~-.t.be cost .Qf_-.t.b~ mediat~ must be borne eQ1lQ1~ __ the 
28 J2l,§il:ttii.L.and defendants. 

30 
limitations concerping actio.ill?._UU:_E..Q.fessional neiligen~i.Q. 

32 .to)le.!L. from the date upon which notice of claim is served_..9X 
tile.Lin .. ..i2.lJperior Court until 30 days following the day .upon 

34 '8hict~be claimant receives written notice of the f,inding of the 
mediator that mediation has failed. 

36 
10. _ :failure to ..Jlloceed. If the mediator determines that 

38 one or both of t.he parties have not proceeded diligentll.-.YI.itll 
mediation~J:!SL.med.i .. ator shall inform the Superior Court, whic.t 

40 may-order sanctions including involuntar:.~missal of the case. 

42 11. :fc.~"lure of. mediation. . If the mediator determines, 
after 90 days after the notice of Glaim was filed, that th~ 

44 QQLties are unable to reach an agreement, the case may proceed to 
trial. The Superior Court may, for good cause, extend the time 

46 for mediation. 
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12. Rules. The Supreme Judicial Court shall adopt rules to 
2 implement this section. These rules may provide for extension of 

the time periods specified in this section if the extension will 
4 further the possibility of settling the case. 

6 Sec. 3. 2~, MRSA §2903, as amended by PL 1991, c. 505, §6, is 
further amended to read: 

8 
§2903. Notice of claim before suit 

10 
1. Commencement of action. We An action for professional 

12 negligence may ~ot be commenced until the plaintiff has: 

14 A. Served and filed written notice of claim in accordance 
with section 68§3 2872; 

16 

18 

20 

B. Complied with the provisions of subchapter fV-A IV-B; and 

C. Determined that the time per iods provided in section 
68§9 2872 have expired. 

22 2. Statute of limitations. Any applicable statute of 
limitations 5Ra±±-ae is tolled under section 68§9 ~~. 

24 
Sec. 4. Application. This Act applies to claims of 

26 professional negligence filed on or after October 1, 1997. 
Claims of professional negligence filed before October 1, 1997 

28 are covered by the provisions of the Maine Revised Statutes, 
Title 24, chapter 21, subchapter IV-A as they existed at the time 

30 the claim was filed. 

32 Sec. 5. Effective date. This Act takes effect October 1, 1997. 

34 
SUMMARY 

36 
This bill repeals the mandatory prelitigation screening 

38 panel process for medical malpractice panels. It replaces that 
process with a mandatory mediation process that must be completed 

40 within 90 days of filing a claim unless the court. extends the 
time for good cause. Expenses of mediation would be borne 

42 equally by both plaintiffs and defendants. The statute of 
limi tations would be suspended during mediation. Discovery is 

44 limited to medical records and experts. Confidentiality is 
provided for the claim during mediation and if a settlement is 

46 reached. 
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