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Emergency preamble. Whereas, Acts of the Legislature do not 
2 become effective until 90 days after adjournment unless enacted 

as emergencies; and 
4 

Whereas, a study of the site location of development laws by 
6 the Land and Water Resources Council resulted in the enactment of 

8 

10 

12 

storm water management laws 
laws, as well as major 
development laws; and 

and erosion and sedimentation control 
changes to the site location of 

Whereas, these provisions will take effect July 1, 1997; and 

Whereas, the amendments proposed in this legislation include 
14 changes to the new storm water management laws and erosion and 

sedimentation control laws and changes the site location of 
16 development laws; and 

18 Whereas, it is necessary that the proposed amendments in 
this legislation also take effect on July 1, 1997; and 

20 
Whereas, in the judgment of the Legislature, these facts 

22 create an emergency within the meaning of the Constitution of 
Maine and require the following legislation as immediately 

24 necessary for the preservation of the public peace, health and 
safety; now, therefore, 

26 
Be it enacted by the People of the State of Maine as follows: 

28 
Sec. 1. 38 MRSA §420-C, first~, as enac ted by PL 1995, c. 704, 

30 Pt. B, §2 and affected by Pt. C, §2, is amended to read: 

32 A person who conducts, or causes to be conducted, an 
activity that involves filling, displacing or exposing soil or 

34 other earthen materials shall take measures to prevent 
unreasonable erosion of soil or sediment beyond the project site 

36 or into a protected natural resource as defined in section 
480-B. Erosion control measures must be in place before the 

38 activi ty begins. Measures must remain in place and functional 
until the site is permanently stabilized. Adequate and timely 

40 temporary and permanent stabilization measures must be taken and 
the si.te must be maintained to prevent unreasonable erosion and 

42 sedimentation. 

44 Sec. 2. 38 MRSA §420-D, sub-§§2 and 5, as enacted by PL 1995, 
c. 704, Pt. B, §2 and affected by Pt. C, §2, are amended to read: 

46 
2. Review. If the applicant is able to meet the standards 

48 for storm water using solely vegetative means, the department 
shall review the application within 30 calendar days. If 

50 structural means are used to meet those standards, the department 
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shall review the application within 60 calendar days. The review 
2 period begins upon receipt of a complete application and may be 

extended pursuant to section 344-B or_._--1J:_L_joint order is 
4 .r.e.g:uirelL_J2.1lrsuant to subsection 5. The department may request 

additional information necessary to determine whether the 
6 st.andards of this section are met. The application is deemed 

approved if the department does not notify the applicant wi thin 
8 the applicable review period. 

10 The department may allow a municipality or a quasi-municipal 
organization, such as a watershed management district, to 

12 substi tute a management system for storm water approved by the 
department for the permit requirement applicable to projects in a 

14 designated area of the municipality. The __ ID,l,lnlci.!?..lIJ,itY-_ .. ....Qr. 
<;IJ!Sl s i.:-mun i c.iJ2..a 1 J ty _ffi2Y ___ e 1 e1'!~_._j;,Q--.h a ve __ J;.J1 i s __ ~l,l.Qs t i t.li.t.iQJL ___ t ak e. 

16 .§.f f e c t _.~h~ __ t.Lrn.§! __ t.b~s t~m _i~i1..P.J2 r oILt?_rLJ2Y-...t.he JJ~l?a r tm!;tn t L-.s21:. 

g..L __ the_._tjme __ .t~_._s~em __ j.~_s..Q!TlP 1 fli: erL __ as_-l? r ov~Lde d ___ i n_...lI.l! 
18 implementaUon_scpedul.sL~_roved by. the department. 

20 5. Relationship to other laws. A 9-1;:_orlIL wa to_r. pe rmi t 
pursuant to this section is not required for a project requiring 

22 review by the department pursuant to any of the following 
provisions but the project may be required to meet standards for 

24 management of storm water adopted pursuant to this section: 
al"tie±e---5--A-r-:E'-!?B.t€€.t.,iB£--G-~-·-na-t..:u-r-a-1--:r;:eSe\'H::eesl· artic Ie 6, si te 

26 I 0 cat ion 0 f deve 1 opme n tL __ 1JJlJJ;l s ~ __ :tb...e.. __ ~_r::..o j e ~J:'_..I.§<;L\!;Lr e § __ r.§yJ e;y: 
.§.Q]~e.:],y_ . .a~_~_deve_lQ.Pme.1Lt.......tha t_ge IlSJ r a t~L_lQJL...QJ;:._mo r_f;;l_-Pli.S s e ng~_L._G a r 

28 equivalents at peak l:].our; article 7, performance standards for 
excavations for borrow, clay, topsoil or silt; article B-A, 

30 performance standards for quarries; and sections 631 to 636, 
permi ts for hydropower projects. When __ a --l,li..Qj.stct.~.g:ui:r~_9.._~torm 

32 .Nat~L_..p§rmi t and ~ir~evieW::--l?_ursuant to article 5--A..L_J:Jw 
@p.ru;:tment shall issue a joint order: unless th~~:r..mi..t......L~quirEl.g 

34 pursuant to article 5-A is a permit~by-rule or ~neral permit~ 
se-PQ.I;.9..t!L...Or.Q.ers are reque~ted.~the appli1'!.gnt_.-9n<;L.gIill.I.Qved _RX 

36 ~he departmEl.nt. 

38 Sec. 3. 38 MRSA §420u D, subm§10, llB, as enacted by PL 1995, c. 

40 

42 

44 

46 

48 

50 

704, Pt. B, §2 and affected by Pt. C, §2, is amended to read: 

B. When a permi t is required because of the size of the 
proposed disturbed area, the following fees apply. 

(I) If structural means of erosion control 
the fee is $500 for 5 acres. plus $250 
additional whole acre of impetvio~s disturbeq 

are used, 
for each 

area, 

(2) If solely vegetative means of erosion control are 
used, the fee is $250 for 5 acres, plus $250 for each 
additional whole acre of impetvi9~s disturbed area. 
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2 Sec. 4. 38 MRS A §420-D, sub-§11 is enacted to read: 

4 11. Compensation fee. The department may establish a 
program to allow an applicant to pay a compensation fee in lieu 

6 of meeting certain requirement~ as provided in this subsection. 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. The department may allow ~applicant with a project in 
the direct watershed of a lake to address certain on-site 
phosphorus reduction requirements through payment of g 
compensation fee as provided in this paragra~~~ 

commissioner shall determine the appropriate compensation 
fee for each project. The compensation fee mL\.l?--.t. __ ~_J2-9.id 
either into a compensation fund o~. to an organization 
authorized by the department and mus.t._.be a condition of the 
permit. 

(1) The department may establish a storm water 
compensation fund for the purpose of receiving 
compensation fees, grgnts and other related income. 
The fund must be a nonlapsing fund deQicated to payment 
of the costs and related expenses of compensation 
projects. Income rec;eived under this subsection. must. 
be .deposited with the Treasure~ of State to the c~edit 

of the fund and may be invested as provided by 
statute. Interest on these investments must be 
credi ted to the fund. The department may mak.e_~rn.en.t~ 
from the fund consistent with the purpose of the fund. 

(2) The department m~nter into a written a..greemenj;, 
with a public, quasi-public or private, nonprofit 
organization, dedicated to the protection of nat..1Jral 
areas, for purposes of recei ving. compensation fees and 
implementing compensation projects. If the authorized 
agency is a state q~n~y other than the department, it 
shall establish a fund meeting the requirements 
~ecified in subparagraph (1). The authorizeq 
organization shall maintain records of. expenditures and 
provide an annual summary report to the department. If 
the organization does not ~.orm in accordance with 
this section or with the :t;:equirements of the written 
agreement, the d~artment may revoke the organization's 
authority to conduct activities in accordance with this 
paragraph. If an organization's authorization is 
revoked, any remaining funds must be provided to the 
department. 

13) The board shall establish~rule the compensation 
rate per pound Of available phosphorus. The rate Pili. 
pound may be set higher f~_rojects located in the 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

direct watersheds of severely blooming lakes. The 
commissioner shall evaluate the_ rate peL-P0und at least 
every 2 years and adjust it if necessary based upon the 
cost of treating and eliminating phosphorus sources in 
watersheds. Rules adopted pursuant to this 
subparagraPh-gre routine technical rules as defined in 
Titk~chapter 375, subchapter II-A. 

(4) Except in an urbanized part of a designated growth 
areaL~~pnagement practices must be incorporatedQn 
si te that, by desi-illL will reduce phosphorus export Ill'. 
at least 50~~ and a phosphorus_compEtnsation fee IlJllst_ be 
P-Qid to address the remaining ----J2.h.QJiJ?horus reductiol1 
re--ID!ired to ~ the parcel' s phosphorus~Qcation. 

In an urbanized_ part of a designated growth area, an 
QP~jcant_~~~ phosphorus compensation fee in lieu 
QL-L@~ or ~.~~he._ on-site phosphorus reduction 
requirement. The commissioner shall identi[¥ urbaniz~Q 
p-arts of designated growth areas in the direct 
Yfa!;&rsheds of lakes most at risk L in consultation with 
the State Plannin9-0ffice. 

J;l..'---.TIl..s! department.-ffi9.--Y- allow an a.ru;Llicant wi.th a project 
wi..th...in the direct watershed of a coastal wetland, river, 
streaD1 OCJU:Qok-.tQ.. addr.e_s.Ji~:L~L-.J?-art of the storm water 
S;Luali ty standaros through payment of a compEl.nsation fee as 
provided.Jn this paragraph. 

... L~ The. compensation fee mus~~----1@~ __ tQ.. __ Q 

municipality or Quasi-municipality that has received 
ill!.Proval to substi t_ute a management system for storm 
water pursuant to subsection 2 and has elected to have 
the substitution take effect when the sY§.t.em is 
completed. The project. must be located in the area 
served by the system. 

(2) The compensation rate fo~ojects to be served by 
the management system for storm water must be 
determined by the department, in consultation with thE!. 
municipality, and must be specified in the department's 
approval of the managemen~stem for s_torm wq,ter. 

in The compensation fee must be a condition of the 
permit. 

Sec. 5. 38 MRS A §482, sub-§2, as amended by PL 1995, 
§3 and c. 704, Pt. A, §3 and affected by Pt. C, §2, is 
and the following enacted in its place: 
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2. Development of state or regionQJ~~ific~c~.that may 
2 substantialu affect the environment. "Develm;>ment _-.9C_stat~or 

regional significance that may substantially aff_~ the 
4 environment," in this article also called "development," means 

any federal, state, municipal, quasi-municipal, educational,. 
6 charitable, residential, commercial or industrial development 

that: 
8 

10 

12 

14 

16 

18 

20 

22 

A. Occupies a land or water area in excess of 20 acreSj 

B. Is a metallic mineral mining or advanced ~oration 
activity as defined in this section~ 

C. Is a structure as defined in this section; 

D. Is a subdivision as defined in this section; 

E. Generates 100 or more passen~ car equivalents at peak 
hour; or 

F. Is an oil terminal facility as defined in section 54:L.. 
.subsection 7. 

24 Sec. 6. 38 MRSA §484, sub-§2, ~B, as enacted by PL 1995, c. 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

704, Pt. A, §9 and affected by Pt. C, §2, is amended to read: 

B. Notwithstanding any other provision of this article, the 
review of any proposed development that requires approval 
under this article solely because it is a development that 
generates 100 or more passenger car equivalents at peak hour 
is limited only to issues relevant to the traffic movement 
standard in this section. The additional provisions in this 
paragraph apply only to section 485-A permits for a proposed 
development that generates 100 to 200 passenger car 
equivalents at peak hour and is subject to the limited scope 
of review provided in this subsection. 

If an application is subject to review by the department, 
the department, together with the Department of 
Transportation and the appropriate representative of the 
municipality or municipalities where the project is located, 
shall discuss with the applicant the scope of impact 
evaluation required for the proposed development and the 
type of proceedings warranted. The applicant shall provide 
notice to abutting municipalities. The Department of 
Transportation shall make the final determination on the 
appropriate scope of evaluation and information required. 
I f the Department of Transportation determines as a result 
of these communications that the applicant has demonstrated 
that the proposed development. satisfies miBi-FfHlm-fJ€-F4:9-FmaBee 
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standards adopted for developments that generate 100 to 200 
2 passenger car equivalents at peak hour and the Department of 

Transportation determines that there are no other 
4 significant traffic-related issues presented, the department 

may issue a permit to the applicant without further 
6 proceedings. 

8 Sec. 7. 38 MRSA §484, sub-§4-A, as enacted by PL 1995, c. 704, 
Pt. A, §ll and affected by Pt. c, §2, is amended to read: 

10 
4-A. Storm water management and erosion and sedimentation 

12 control. The proposed development, other than a metallic mineral 
or advanced exploration activity, meets the standards for storm 

14 water management in section 420-D and the standard for erosion 
and sedimentation control in section 420-C. ~e~--~~~~ese6--eE 

16 ~eview-~~-~~l~~~~i&&~&~-miaia~-~~-~-&*~~~&~~~r-~Rese 

sBaaaa~as-aFP±y-4R-~~~-~~~-~~~~~r--~~-&-~ermi~-ie-iss~ea 

18 pH~sHaa~-~~-~ai&-a~~4€~e7-~-~e~mi~-~~-»&~-~e~~4~ea-~~-~e 

see~ie~-4-2G-J;)... lLJ.;u:oposed metallic mineral mining or advanced 
20 exploration activity must meet storm water standards in 

dep.artment rules adopted to implement subsections 3 and 7. If 
22 exempt ~~em under section 420-D, subsection 7, a proposed 

development must satisfy the applicable storm water quantity 
24 standard and, if the development is located in the direct 

watershed of a lake included in the list adopted pursuant to 
26 section 420-D, subsection 3, any applicable storm water quality 

~H~es standard~ adopted pursuant to section 420-D. 
28 

Sec. 8. 38 MRSA §488, sub-§ 11, as amended by PL 1995, c. 659, 
30 §2 and c. 700, §8, is repealed and the following enacted in its 

place: 
32 

11. Farm and fire ponds. A pond that is used for 
34 irriJJ.Qtion of field .. Q..rops-, water storag.e for cranberry operations 

or fire-2KQtection. determined to be necessary in that location by 
36 the municipal fire department is exempt from review under this 

article. This provision does not provide an exemption for mining 
38 or advanced exploration activity or excavation for borr~laL

topsoil or silt. 
40 

Sec. 9. 38 MRSA §488, sub-§16, as repealed and replaced by PL 
42 1995, c. 625, Pt. A, §53, is repealed. 

44 Sec. 10. 38 MRSA §488, sub-§19, as enacted by PL 1995, c. 704, 
Pt. A, §20 and affected by Pt. C, §2, is amended to read: 

46 
19. Municipal capacity. A structure, as defined in section 

48 482, subsection 6, that is from 3 acres up to and including 7 
acres or a subdivision, as defined in section 482, subsection 5, 

50 that is made up of 15 or more lots for single-family I detached, 
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residential housing, common areas or open space with an aggregate 
2 area of from 30 acres up to and including 100 acres is exempt 

from review under this article if located wholly within a 
4 municipality or municipalities having delegated review pursuant 

to section 489-A or meeting the criteria in paragraphs A to C as 
6 determined by the department. The planning board of the 

municipali ty in which the development is locat.ed or an adj acent 
8 municipality may petit.ion the commissioner to review such a 

structure or subdivision if it has regional environmental 
10 impacts. This petition must be filed within 20 days of the 

receipt of the application by the municipality. State 
12 jurisdiction must be exerted, if at all, within 30 days of 

receipt of the completed project application by the commissioner 
14 from the municipality or within 30 days of receipt of any 

modification to that application from the municipality. Review 
16 by the department is limited to the identified regional 

environmental impacts. The criteria are as follows: 
18 

20 

22 

24 

26 

28 

30 

32 

A. A municipal planning board or reviewing authority is 
established and the municipality has adequate resources to 
administer and enforce the provisions of its ordinances. In 
determining whether this criterion is met, the commissioner 
may consider any specific and adequate technical assistance 
that is provided by a regional council; 

B. The municipality has adopted a site plan review 
ordinance. In determining the adequacy of the ordinance, 
the commissioner may consider model site plan review 
ordinances commonly used by municipalities in this State 
that address the issues reviewed under applicable provisions 
of this article prior to July 1, 1997; and 

C. The municipality has adopted subdivision regulations. 
34 In determining the adequacy of these regulations, the 

commissioner may consider model subdivision regulations 
36 commonly used by municipalities in this State. 

38 The department, in consultation with the State Planning Office, 
shall publish a list of those municipalities determined to have 

40 capaci ty pursuant to this subsection. This list need not be 
established by rule and must be published by January 1, 1997. If 

42 the department fails to publish the list by January 1, 1997, 
municipalities with a site plan or subdivision ordinances or 

44 regulations are deemed to have capacity for corresponding 
projects until January 1, 1998, or until the list is published, 

46 whichever period is longer. The list must specify whether a 
municipality has capacity to review structures or subdivisions of 

48 lots for single-family, detached, residential housing, common 
areas or open space or both types of development. The department 

50 may recognize joint arrangements among municipalities and 
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regional organizations in determining whether the requirements of 
2 this subsection are met. On and after January 1, 2003, the 

department shall irrebuttably presume and publish that each 
4 municipali ty with a population of 2,500 or more, as measured by 

the United States Census of the year 2000, has capacity as 
6 provided in this subsection. 

8 An application for a modificat~ion to a development that was 
reviewed by a municipali~ and exempted pursuant to this 

10 subsection is exempt as long qS the modification will not cause~ 

th.e total area of the development to exceed the maximum acreage 
12 ~ci.fied in _the first paragraph of this subsection for that t~ 

of development ~ based upon information submitted by the 
14 municipality-. concerning the development and modification--'---..the 

department determines that the modification may pe ade~uately 

16 reviewed by the municipa1i~ 

18 Sec. 11. PL 1995, c. 704, Pt. A, §23, sub-§3 is amended to read: 

20 3. A municipality with delegated authority pursuant to the 
Maine Revised Statutes, Title 38, section 489-A prior to the 

22 effective date of this Act continues to have delegated authority 
following the effective date of this Act and is presumed to have 

24 capacity pursuant to Title 38, section 489-]) 488, subsection 19. 
as of the effective date of this Act. 

26 
Sec. 12. PL 1995, c. 704, Pt. C, §1 is amended to read: 

28 
Sec. Cnl. Rule-making authority. The Department of 

30 Environmental Protection has authority to adopt rules in 
accordance with the Maine Revised Statutes, Title 5, chapter 375 

32 to implement Title 38, section 420-D; section 484, subsection 2, 
paragraph B; and section 485-A, subsection I-C, as enacted by 

34 this Act and in accordance with the terms of those sections. 
Such rules~xc~hose adopted pursuant to Title 38, section 

36 420-D, su~section 11, must be provisionally adopted and submitted 
to the Legislature for review as major substantive rules pursuant 

38 to Title 5, chapter 375, subchapter II-A no later than January ± 
3-.1, 1997. Rulemaking to update the first established lists of 

40 "watersheds of bodies of water most at risk from new development" 
and "sensitive or threatened. regions of watersheds" is not 

42 ~onsidered major substantive rulemaking pursuant to Title~_ 

chapter 375, subchapter II-A. 
44 

46 

48 

Sec. 13. Allocation. The following 
from Maine Environmental Protection 
purposes of this Act. 

funds are allocated 
Fund to carry out 

the 
the 

1997-98 1998-99 
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2 ENVIRONMENTAL PROTECTION, 
DEPARTMENT OF 

4 

6 

8 

10 

12 

Storm Water Compensation Fund 

All Other 

Provides an allocation for 
the storm water compensation 
activity. 

$50,000 $50,000 

Sec. 14. Retroactivity. That section of this Act t:hat repeals 
14 and replaces the Maine Revised Statutes, Title 38, section 488, 

subsection 11 applies retroactively to April 10, 1996, and that 
16 sect.ion of this Act that repeals Title 38, sect.ion 488, 

subsection 16 applies retroactively to July 4, 1996. 
18 

Emergency clause. In view of the emergency cited in the 
20 preamble, this Act takes effect on July 1, 1997. 

22 
SUMMARY 

24 
Section 1 to 4 and section 9 include proposed amendments to 

26 the erosion and sedimentation control laws, the Maine Revised 
Statutes, Title 38, section 420-C, and the storm water management 

28 laws, Title 38, section 420-D, which are scheduled to take effect 
,July L 1997. Sections 5, 6, 7 and 8 are proposed amendments to 

30 the site location of development laws. 

32 

34 

36 

Section 1 amends the 
clar ify that sites must be 
sedimentation. 

erosion and sedimentation laws 
maintained to prevent erosion 

to 
and 

Section 2 amends provisions describing the relationship 
between storm water management laws and other related laws. 

38 Section 2 provides that when a joint order is necessary pursuant 
to both the natural resources protection laws and the storm water 

40 management laws, the review period may be extended. Section 2 
amends the provision allowing a municipality or 

42 quasi-municipality to substitute a management system for storm 
water for permit requirements to allow the municipality or 

44 quasi-municipality to elect to have this substitution take effect 
either when the system is approved by the department or when the 

46 system is completed. 

48 A storm water permit would not be required when a permit is 
required pursuant to the site location of development laws. 

50 However, when the development is reviewed pursuant to the site 
location of development laws solely under the traffic threshold. 
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so that storm water management may not be reviewed under the site 
2 location of development laws, a separate storm water permit may 

be required. 
4 

Section 3 changes a reference from "impervious area" to 
6 "disturbed area" in the fee provision addressing disturbed area. 

8 Section 4 provides authority for the Department of 
Environmental Protection to establish a compensation fee program 

10 to provide an alternative method of meeting the quality standards 
for certain sites. 

12 
Section 5 repeals and replaces the list of types of 

14 development that require a permit pursuant to the site location 
of development laws. Two bills amended Title 38, section 482, 

16 subsection 2 during the last session. This correction repeals 
both and replaces them with a corrected list reflecting the 

18 intended changes from both previous bills, including repeal of 
the 60,000 natural resource excavation threshold, and the 

20 addition of the new traffic threshold. This section also adds a 
new permit threshold addressing oil refineries. 

22 

24 

26 

Section 6 changes "minimum performance 
"standards" in Title 38, section 484, subsection 
traffic movement standards. 

standards" to 
2, relating to 

Section 7 amends the new "storm water" standard to provide 
28 that the storm water standard for metallic mineral mining and 

advanced exploration activity continues to be the standard in 
30 department rules adopted to implement Title 38, section 484, 

subsections 3 and 7. The new storm water management laws, Title 
32 38, section 420-D, cited in section 484, subsection 4-A, are 

concerned with construction activity and are not useful in 
34 regulating storm water in the context of mining activity. 

36 Section 8 repeals and replaces Title 38, section 488, 
subsection 11, which was amended by 2 bills during the last 

38 session. This section enacts a version that includes the 
intended changes from both bills. These include removing the 

40 10-acre limit on exempt farm and fire ponds and clarifying that 
the exemption is not intended as an exemption for mining 

42 activities. 

44 Section 9 repeals Title 38, section 488, subsection 16, 
which was amended by one bill and repealed by another during the 

46 last session. This section repeals the remaining version, which 
exempts small road quarries. The correction takes effect 

48 retroactively to July 4, 1996, at which time quarries were no 
longer regulated under the site law. 

50 
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Section 10 adds a provision allowing municipalities to 
2 review applications for modifications that, in some cases, may 

result in a development larger than the upper area threshold 
4 specified. 

6 Section 11 corrects a cross-reference. 

8 Section 12 amends the provision addressing rulemaking to 
provide that rulemaking to implement the optional compensation 

10 fee program or to update the list of "watersheds of bodies of 
water most at risk from new development" or the list of 

12 "sensitive or threatened regions or watersheds" is not considered 
major substantive rulemaking. Section 12 also extends from 

14 January 1, 1997 to January 31, 1997 the date by which rules 
relating to the storm water management laws and certain sections 

16 of the site location of development laws must be provisionally 
adopted and submitted to the Legislature. 

18 
Section 13 provides an allocation provision for the storm 

20 water compensation fund. 

22 Section 14 provides for retroactive effective dates for the 
corrections to Title 38, section 488, subsections 11 and 16, and 

24 provides that the remaining provisions take effect July 1, 1997. 
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