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118th MAl E LEGISLATU. E 

FIRST REGULAR SESSION=1997 

Legislative Document No. 1474 
----

S.P.472 In Senate, March 11, 1997 

An Act to Provide for Limited Payment of Attorney's Fees for Injured 
Workers Who Prevail on Meritorious Claims. 

Reference to the Committee on Labor suggested and ordered printed. 

Presented by Senator MILLS of Somerset. 

Printed on recycled paper 

JOY 1. O'BRIEN 
Secretary of the Senate 



Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 39MA MRSA §325, as enac ted by PL 1991, c. 885, Pt. A, 
4 §8 and affected by §§9 to 11, is repealed. 

6 Sec. 2. 39-A MRSA §325-A is enacted to read: 

8 §325-A.. Legal expen~ and st.anda:rds for legal _uw_~esent!;!t.i.ve~ 

10 1. Cost.s. An employee may recover from the employer. the 
Joll~.wing costs .. an<;L.expenses relating to th.!L.9J;LS..ert..,iQ1l._of _.9._~laim 

12 or to the protection of rights under this Act as long as the 
employee has asserted the claim or sought to protect those rights 

14 in good faith and upon reasonable grounds. The costs are subject 
to standards and maximu!IL..(;;ha~ esta.lJ.11shed in---this_.pett,Lon~.lJQ 

16 supplemented ~h rules as the boa~g may __ adopt. 

18 Factors .to be included in determini..1ill--.costs and e~penses are the 
following: 

20 

22 

24 

26 

A. The amount paid fO.~.Q&~Qf relevant medical and 
personnel records~ 

lh __ Me d i c al....J: e e.L_i..o I' . the -P.1:m2-.ar at i on_....QL~ rJe.:i_O lL.-i_s_s.ill! s 
rela_ting to the empl~..e_~~.l.aim.L 

.c_,_-Ir.avel expenses for the employee and th.~_.e..JII£loye~12. 

28 Dece~s.gry witness~9 atteng hearings~9nferences.~~ 

me.diatio,ns at the mileag~ rate that is custoIllarll:L...all_QweQ 
30 to state emQLQyee~in cax~ingLout their duties; 

32D. The cost of a copy of the transcript of illl:L hea~ 
deposi tion or -12.£Q£~edi!19.-.for which ...th~employer obtained a 

34 transcript; and 

36 E. The cost of legal service assist_;;Lnce--.t~.nswer the 
emplo.,Zer' s .. wri tten interrogatorles_,--t~atten_(,L~JJ;.ion.A 

38 .requeste~ employer and to.~pare written responses 
t..Q. discovery reguiredJ;)-y- the board or initiated by the 

40 employer. If the employee. does not prevail on the issue .. -.t9. 
which the services relat~ the aggr~gill:.e fee for the 

42 services in anyone case may not ~xceed the aI]Qunt _of ..the 
State' ~ average weekly wage prevai~ing at the time of the 

44 ~mployee's injury. 

46 b_. At.t.orney's fees. When an Eunployee prevails in a 
controvert~roceeding under this Act, ~empl.QY.§.Ls.. attorney 

48 may recover from the employer a reasonable fee for those legal 
serv,Lces that were necessary to resolve the cgntroversy on which 

50 the employee prevailed. When the employee prevailed on one or 
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.!.TIore issues but not on a~lL- th~---EQrtion of the fee to be pai~ 
2 the employer must be e!llJi.tal2lY-prorated among the issues in 

dis 1?JJJ;,~. 
4 

3. Limitations. The employer may not be assessed under 
6 subsection 2 for employee~al_.services .rendered before the date 

QJ:: .. mediat.ion. if the issue _ is one for which mediation is required 
8 .£lnd._ promp-t.1L_hs0-~..::rhe~loyer must pay for those services 

under subsection 2 that are rendered from the date when the 
10 _controver::LY: is ini tiated by either parj:;.y... 

12 4. Standards. An attorney for any partY_~_-1!ot be 
compeI!sated for services that do not contribute to the prompt, 

14 kst and expedient :r;-esolution of claims under this Act. Upon 
~ition by the employer, the employee, an attorney or a~other 

16 inte.£Sl§..ted. party, a legal cost incurred bY------MY party m<aY~ 
reviewed by the board anQ.~.onfirmed, adjusted or denied. Among 

18 the factors that determine the reasonableness of legal charges. 
are the following: 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

A. The efficienc~nd e~ediency with ~hich counsel brought 
~h~ controversy to resoluti~UL 

lh._-.I.~ time_. and la_bor that was necessa(Y_~-lll'oper 

management of the dispute; 

C. The difficulty or complexity of the issues presented; 

D. The skill required ~rform the service properly; 

&._. The experience and abilli;L of the attorney performing 
the service; 

F. The level of responsibility assumed; 

G. The severity of the injury and disability; 

H. The amount in controversy; 

.~_ The significance of the personal, medical and vocational 
issues at stake for the employee and the employee's 
dependents: 

..L. __ Jhe comparative time and effort expended by the opponentl. 

L. Other factors determined significant by the hearing 
officer. 
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2 

4 

5. Maximum rates. For legal 
hourly charge, the ra~er hour 
established by the board by rule L 

fees that_ are based on_~n 

llliU'___ n o~t_~J:L:lL<;:~~iL th e._.-£g, t e, 

6. Penalties. If any legal representative has overcharged 
6 for services rendered under this Act, the board mgy __ Qrde~ 

geletion and, as necessary, repayment of the amount overcharg~QL 

8 In addition, the board may order that a J2enal ty be paid to the 
l2-.arty overcharged i.!L an __ Q..lJlount up to twice the amount o~ the 

10 overcharge. 

12 If an attorney or a representative for a party impedes the 
efficient, expedient or il!st resolution of a dispute under this 

14 Act, the board may assess against tha~son a civi~naltY-in 
an amount not to exceed $1,000 payable to the board and 

16 collectible ~vil action. The board may prohibit the person 
from aJ;>.J2.earing in proceedings before the board and may tQkfL~h 

18 Qther action as is authoriz~d by section 309, subsection ~L 

sec..tl.on 313, subsection 4; and sections 3~ 323 and 324. 
20 

~_Settlements. If an attorne~~gQt.iates the final 
22 resglution of Q.~.J.aim in the best interests of the em&Q~~he 

attorrtey may_ collect from the settlement proceeds a fee based on 
24 ~~centage of the net amount ~ecovered. After first deducting 

any out-of-pocket costs that are chargeable to the em~ee, the 
26 l2-ercentage .may not exceed 1090_--.-9~Lh!L net ....,QLesent value ~ ____ the 

~ettlement up to 150 times the State's average weekl~ wag~ 

28 PLevailing at tn,e time of the employee's injury plus 50
/0 9_L th~ 

.r..f!mainin9-net value of the settlement_ •. 
30 

32 

34 

36 

38 

40 

42 

..It. Definitions. For purposes of this section: 

A. A "controversy_"_'.is initiated on the date when a 
petition, a notice of controversY-QL_iL...Q~_rt~ficate under 
.§ection 205, subsection 9 is mailed, served or fiJedi_anc;l 

fl_,~_"Preyail" means tQ~btairt or . retain more cO!!lP~p.sation Q;J;: 

benefits under this Act than were offered to the emRlQyee by 
the employer in writi.lli.L- before the proceeding was 
ini tiated. I f no offer was made, "prevail" means to obtain 
or retain con:w.ensation or benefits under this_ Act. 

9. Application. This section applies to all cases in which 
44 the date of injury falls after June :uL---. 1985, __ liubject to the 

folIo wimr-.. 
46 

48 

50 

A. Provisions 
only to~e 
this section. 

relating to costs under subsection 1 apply 
cos t sin cur red a f.-"t",e,-,r~--,t"-,h,-,-e",-_e",-,=f-"f,-"e,-,c"-t~i-"-v-"e,----,,d,...a,,-t,,,-e,,,--,,-o--=-f 
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2 

4 

6 

8 

10 

12 

14 

16 

18 

~. Provisions relating to controversies do not apply to any 
~ontrover~ initiated before March l--L--. 1997 or to-MY 
resolved prior to the. effective date of this section. 

C;. Provisions relating .t9_J;iJ?ttlements apply--onl_Y---t-Q 
in j u1:.i~~_Q!l_.QX_<;l.j: t ex __ Oc to be r 1 7L __ ._.L~.and _._ 0 n 1 y_ t 0 ~l1o s ~ 
_Qettleme_nt_~at_are_~_y_ed _q.1J;.J~.x~~iJe<:tive date of 
thi~~tion. 

Unless otherw.ise governed by- this section, the amount of _ the 
attor~' s fee is determined by the law. in effecL_at th.e~im~ __ the 
employee's injg~r~y~o~c~curred. 

SUMMARY 

This bill makes changes to the laws governing workers' 
20 compensation. In addition to reinstating a limited prevail rule, 

this bill imposes a uniform set of standards for payment of 
22 counsel fees in cases with dates of injury on or after June 30, 

1985, the date when the "prevail rule" was first initiated. 
24 

When an employee has maintained a claim or defended the 
26 employee's rights in good faith and upon reasonable grounds, the 

employer has a limited obligation to reimburse the employee for 
28 travel expenses, for costs of transcript copies, for medical 

records and reports and for legal assistance necessary to respond 
30 to discovery request required by the board or by the employer. 

32 The bill sets out maximum rates to be charged for hourly 
legal work and ties them to a percentage of the State's average 

34 weekly wage to adjust for inflation. The percentage allowed for 
legal fees is limited to 10% on smaller claims and to 5% of those 

36 portions of larger settlements that exceed 150 times the State's 
average weekly wage. 

38 
The bill expressly prohibits overcharging or charging for 

40 any services that do not contribute to the prompt, just and 
expedient resolution of claims under the Maine Workers' 

42 Compensation Act of 1992. The bill sets out a series of 
standards to be applied in determining the reasonableness of a 

44 legal fee and entitles any party in interest to obtain a review 
and adjustments from the board. Penalties may be awarded for 

46 overcharging or for conduct by any representative that impedes 
the efficient, expedient or just resolution of a dispute. 

48 

50 
The bill applies procedurally 

settlements that are resolved after 
only 
the 
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effecti ve date of 
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bill; but, once effective, the bill will apply retroactively to 
2 all pending cases in which the date of injury falls after June 

30, 1985. The one exception is for settlement fees in cases 
4 arising prior to October 17, 1991. Settlement of such cases will 

be governed by the law in effect at the time of injury. 
6 
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