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118th MAINE LEGISLATURE 

FIRST REGULAR SESSION·1997 

Legislative Document No. 1453 
------------------
H.P.1036 House of Representatives, March 11, 1997 

An Act to Provide Subrogation Equity. 

Reference to the Committee on Banking and Insurance suggested and ordered printed. 

Presented by Representative SAXL of Bangor. 
Cosponsored by Senator MURRAY of Penobscot and 
Representatives: AHEARNE of Madawaska, CARLETON of Wells, DAVIDSON of 
Brunswick, FARNSWORTH of Portland, SAXL of Portland, Senators: AMERO of 
Cumberland, DAGGETT of Kennebec, PINGREE of Knox. 
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Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 24-A MRSA §2729-B is enacted to read: 
4 

§2129-B. Subrogation clauses 
6 

h __ Subrogatio_:q_~l~\1ses !"j~g:lJ,la-.t_eJl. A -l29.~~JJ.ealth 
8 insurance offered, sold or issued to a resident of __ this State_or 

to cover a resident of this State m~ot contain a subr~ationL 

1 Ore imR11~ erne nL~ __ s imi 1 ar __ <;:1.9']"\S !i_J:...h at --1llQY i deJL __ .l?.llb r 0-9 a t i.Q!lL 
reimbursement or similar rights-to the health carrier issuj~ the 

12 health plan, unless: 

14 b.. ___ 'J'bsLs.l_9 us e prov i des_thQ~ __ ..--9Pclig~--Y_.Qft&.r __ thJ;~ 
.Q.ov!'?red persQn has received a totaJ._~cov~~ from_ another 

16 sQurce that is at least as QD;!at as the covere~son' ~ 
tot.f!.Lloss_ including both pecunillL_andnonpecun~loJ?se.Q.l. 

18 gJ).d 

20 B. The clause ~o'L,ides that __ J;;he --D.ealth ____ s::arrier' ~ 
su_brogatiolL.Lkht is sub.i~_<;:!~.Q.......9ubJ;;racti~t..Q..._.f!.ccount _for 

22 the PLo rata share of the covered person's ._<;;.Qsts, 
disburseme~attorney'_s fees and oth_er e~penses in_curLed 

24 in obtaining the recovery f.r'om another source. 

26 l_. __ ~~troa~tive amendmen~ regulated. An additiop __ <LLJll 
gffienoment_9f a subrogatio~imb..l-l.Ksement----.2.r-----1i.imil..Qx ___ <;:!lause i!l ___ E! 

2 8 he al lli---P 1 a!L_ill'll-._no t __ lLEL_Qf>P_Li e d_.J;,Q_j:Jl~_ di§.£d v a!lt ag~ __ o f_~Q.Q_Y~.x~Q 
Q.tl~Q1L wi tRJ e s p~~t to be n e fit s ---1?-r.Q v 1. d ecLJ2~lliL he 9 __ Ltl1_<;:.a r r i e r __ in 

3 0 c onn~.Q ti QIL.1i_it.L.illL....Lllj u ry I i 11 n e s s , _QQlI.<;U t -iQ-IL-QL_ 0 tJLG.X ___ C 0 Y~X_~Q 

_S1. tuation that originated pr ior to the --.9.9di tio.lL...QL..-.91]1endmen_L_J;,Q 
3 2 t...l}.!i~l a __ l.,L~g_, __ 

34 Ill_the __ ~ye!lt------.9.i_~_.dL~_P-lJt.!'? as to the __ ~-li-Qatio!L..o~ _____ 9ny 

,!2rovision or the_ amount available (or payment to those s::li;l.imin,-9 
36 ,!2_c\y_rnent for services or reimbursemen~ the dispute mjls_L---.1;> __ !i 

determined if the action is pend,ing, before the court in which it 
38 i':L----2ending; or if no action is ----P-Wdi_~ by f ilil!9-_..i:!11_ actioIl-__ in 

any court for determination of the dispute--,--
40 

Sec. 2. 24-A MRSA §2836-A is enacted to read: 
42 

S-2836-A. SubrQgation clauses 
44 

~_. __ SubrogQtion clauses r~ted. A policy of health 
46 insurance offered, sold or issued to a resident in this State or 

to cover a resid_ent of this Stat~ not contain a $ubrogatio_Ih 
48 reimbursement or similar clause that provides subrogation..... 

reimbursement or similar rights to the health carrier issuing the 
50 heaJth pla~nless: 

Page l--LR1518(1) 



2 

4 

6 

8 

10 

12 

A. The clause provides that it applies onlx after the 
~_QyeLed~_rsQ~_ha~!,eceived l'L total recover-y from another 
source that .is at least as great as the covered person IS 

.tota~1.~._incl..1Ldin9..- both pecuniary and nonpecuniary 
lo~§.es; and 

fl.-'-_--'J1Le __ c_lgJ;l,g_e_.....JllQY.ide.I>_ that the health carrier's 
.subrogation right. is subject to subtraction to account for 
t.h~. pro rata share of the covered person I s costs t 

disbursemen~attorney' s fees and other ~nses incurred 
in. obtaining the recovery froIll another source. 

2. Retroactive amendment re.IDM~eg. An addition of or 
14 amendmenL_Q..L..iL_subXQ!Jp.tion, reimbursement or similar clause in a 

hej1.J.J;JLl?J._an_.ll1ay-.nQ.t.._l>~_QJ?plied to the disadv;;;ntage of a cove.red 
16 perSQ.n with_xes...Jllict. to ben . .e.fi~ovided J~Lthe health carrier in 

connect.ion with an i~ illness, condition or other covereq 
18 si tuation that or iginat~r ior to the addition or amendment to. 

the clause. 
20 

Sec. 3. 24-A MRSA §§2902-G and 2902-H are enacted to read: 
22 

~02-G. Subrogation 
24 

~olicy for motor vehicle insurance ma~ot _.P£Q....vide ....£01' 

26 gubrogQtion ___ Q~~iority over the in§ured of payment for~ 
hQ..§.J?ital, nursing, medical or surgical servi~s or of an~ 

28 expen!il'.J?--I@..id or reimbursed upder the policy, in the event the 
insu.red is entitled to receive--PQyment._ reimbursement from q.ny 

30 Q.t.her _P.~ffiQ.!L_£S--...9. result of leg1:11 action or claimt.~..QS!~.§' 

provided in tJlis~S!cti9.lli.. 

32 
lL.pQlicy __ ma"'y"_ contain a_-P..rovision that allows. the paymentS.L 

34 it_..thg..h-J?rovision is al?J2.£Qve_cL...Qy_ the superintendent and,_i..L that 
p.rovisioI1 __ requ.ired the prior .written approval of the in:;;ured and 

36 allo"LL_the ...I2_Qyments only ~just and equit.able basis and not on 
th~.basi_§"_Q.f . .....Q_J2..Li..ority lien. A just and~uitable basis means 

3 8 .thQL_....Q,ill'. __ LQctors_.-.-that~iminiSh the potentiql...._. value of the 
insure.Q.'..§..._c1aim_.illg..Y-J,Jkewis.e. reduc.e the share in the claim for 

40 thQ.S..sL __ cL<;!.irniu9.-..P.Q.yment fOl- services or reimbursement. Such 
factors ~nclude, but are not limited to: 

42 

l~_....Lg~!~~fenses~estions of liability and comparative 
44 negligence ...Q£_.Q.ther legal defensesl. 

46 b ___ Exigencies of trial. Exigencies of trial that reduce a 
.s.ettlemenL_9r award in order to resolve the claim; and 

48 
3. Limits of coverage. Limits on the amount of applicable 

50 insurance coverage that reduce the claim to an amount recoverable 
bL-the insured. 

52 
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2 

1. SutrrQgation c;lauses regJ!laJ;:_~d. _ .. _A,, ___ PQ_lia_ . .QJ: .. _JlIQt.Q:( 
4 y.§...Q i cj&.....in s uxan c ~_o_ff e.r e~l d .....Q.r i S s.ll~J~L_J;;Q __ iL..Le side nJ;;_-.-2L_ t.h is 

S t. ate 0 r to co ve rare §;i- de n.t_~tD.llLJil,.9,.tg_..I!l9Y-1J,O t __ I:;O n t ai ~.~ 
6 s ubrogQ tiQn l re imbur s . .emen t ____ o_r_~imi 1 ar ___ c laus§..._.tl:wL----1l1'ov i <;1e s 

s ub I' 0 gat ion l rei mb u r s eme n tor s i.!!LiJ_cu;:._K.i9-h t s J;;,Q._J:;b.§_._ffiQ1c.Q_L.y.sd2.Lc I.§. 
8 .Q.QK.r i..sLr i s..§..ui ng the __ I]lo to r ve hi.G.l~'L----l?-J- ap---L---.lliLl e s s.,-

10 A. The clause provides. ___ th.ill;. __ .i§ __ Q~li-§..§.......Q.nls..--9-ft.e:(.--...tDg 
cove r.e d_~:(s 0 n ha s ~ c e i v e.Q._iL._LoJ::.a.L.L<;! C 0 v~rY----i rom ___ .9-]10 tlle ( 

12 souLCJ~_1c.hat. is at least as great as . .!..he~.Yer~§.r§gn.'..§ 
.toLgl loss i 'includin<L--_bo.th ___ p~cuniaK::i-._...9-Jtc;L __ l1Q1ll?j;Lc_unigry 

14 10sse~nQ 

16 B. The clause provides t.pat __ .th.!L...lDQ.tgX_.Y_~hLcle ~QLL-i.~L'.§' 

sub(Qgation right is sumect_UL...§..uPtX1J.ct_i.~t<L_accounL.fQJ: 

18 me pro rat a s]1a:c§... __ ..Q:(._._..t~S;.9ve r ~_Pg.Ls-o-n.-'-§---.Q..Q§.tJ>L 
.di.1?121u:.sements l atto_rney' s fe'§lL...2_11.Q __ Q.tb.§_L expenses inc;urred 

20 i.n obtai.11i119.... thtL recoYi'!J-Y-. from a.nother __ sourc_§.... 

2 2 L._._._RetrQa~tj VJL~~JJ.dm~11t..._Legqlgtftd~_._8.n...._g..Qd i_t i QJL_QL __ 9 r 
amend!J1..§_ll_t of _ a subrogation.L......reimbur§.gment __ J2L. similar clau,§'§'~Q 

24 motoL...vehicle._.,P.la.~ffi~not be applied to the _.<iisad,{_QP.t_Qg§ __ of. __ q, 

cov~re_d-------l.llLrson with respect to benefi ts .PK.Qvide~ ___ th~ ___ I1lQ_tor 
26 y_@_i cl.'§_QQ.rri'§'I_ .. i!L co nne c ti 0 Il. .. 1g i th __ Q.rL i njjlr-Y..L_.il1n~.~1'-L .. Q.Qngi. tj,c:m 

QL_ot,her covered situat;i..Q1L_J;.l:E1..L_Q.rigin.Qt.~.9_p-rio_r to the addition 
28 or~1Jlendment to the clause. 

30 In the event of a dispute as to ._th.§. __ <ll>.,pl..i..Qa.t;i_QI1 __ ~any 
,PL9 v i.Q ion 0):'_______ th~_.9_mo.m1L_9_v a i l_9-l:2.le_f 0 r __ wyme n t.._.J;._<L.tb..QJ:~~_I:;J.a.imi ng 

32 Q.9J?ment~QL_~erviQes or reimbursement, __ . ....th.!~ __ Q;ispute rrlust be 
.9~J;;.ermined if t~he action is ~_!J-_di.-illL_._be-LQre. the c..Qurt. ir~hJch..l..t 

34 is _-pendil1.9.L-0r if not action _;!,.§..----P.§J1.9in9, Q;t_fiJ,j,]1g.. an action in 
an:¥-_couLt~_ . .getermi!tatio!t..Qf._ thiL_disp.!!t€h 

36 
Sec. 4. 24NA MRSA §§4243 and 4343-A are enact.ed to read: 

38 

40 
illLin.9 i v i d u a lor. 9 r 0 u----p-- c 0 v e r ag e s ub 'j !2..C t_.t __ Q_J:h i s ...ctlQ.pj;:su_!!illY 

42 not provide for subrogation or prior itr-Qver _ th~_enrolle~_Q.f 
payment for an-Y-_...l1osp-i tal, ------.llilr s i..I!9-.<_-.!l1edi c.Q.l._....QL __ J2JdK9J cal services 

44 QL_9..i._an:¥--~pens~id or rej1D];>ur.-sed_. __ unde~h§..._coverallih in_.tb.§ 
event ... the enrollee is entitled to r.ecei-"LsL.----PAY-ll1ent_..xeimbJd..rJ>~men.t 

46 from any other person _ as .~esul L9~l~l_ act,ion or claim-L 
~xcept as provided in this section. 

48 
l'hi'! __ Q.Qvergge ma:¥- contain a provision that allows the 

50 .PQYments, if that provision is 9.P.P-LQYe~ the s~rintendent 

and, if that provision required the prior written approval of the 
52 insured and allows such payments only on a just and eg..tJj_table 
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6 

basis and not on the basis of a priority lien. A just and 
£)-£Iui table basis means that .ill1Y-__ J_actor:~_ that diminldo.' ",-s...,h,--_t""h",.e 
potential va1ld~Qf t.h!L enrQl1e~_~_Qim may likewise reduce the 
share i!L the _<::laim __ Lor~hQ~ __ QJ,.ilimilliJ __ l2-Qy-ment for services or 
_reimb.JJ.Lsem~!l~_.~--.<;:_h_ factorp __ LncludeL._but are not limited to: 

1. ~LJ~.gQ,1...!1~f~:p.ji~~. ___ Qy...£s_ti9.1J._iL.Q[ __ 1 i.-9hili tY---9nd c omp a rat i ve 
8 n.~gli ge n c e~S_ 0 tl}J~_r~~g a 1 de fen s ~1il. 

10 2. ExigfJPc_i~!L_of_tL.ial. Exigencies of trial that reduce a 
_s e t_li~Ill~r)LQ_L.Qwa r d in 0 r de r tQ_1:e_2_Ql.~t~<::..l_9 im ;---.9.nd 

12 
h.--_I,..imij;,'§_..QL~ove_@g~_.l-,imi ts on_the amount o~J,.icabJ,J:2. 

14 insurcmce coveXQge_...t...llQLLfi.Q.1L~sL_.th.e claim to an amoy.nt recoverable 
p-y-.J:-he in~ured ._ 

16 
§.1.~_43-A. _ Subrogation clauses 

18 
2_~ ___ Jiubro~tio!LJ:;lay.JL~§'_I-egulated. An individual Q.L---ill0up 

20 £overa~_subjecL....t.9 this chapJ;.gL....Q[fer~_g~sold or issued to a 
resident _of---.-this State o...LJ;,.o __ "£'QYe_L __ <L....resid.ent of this State may 

2 2 not ___ ~_QJLtain a ___ -.S_y.brogatiQnLJ_eimb\lLSement_Q1' __ li..i,milaL clalLli.~ thaJ;.. 
provides_--.--l?_ubrogation-< __ reimbtHseme_!lL_~~imi_lar ~ts to J;:he 

24 health maintenance .QXgg.niza.Lio:p, unless: 

26 A! ... __ IhsL. __ c 1 a u~.sL_prov i d.e~---.tJIQ_L_ i t ~li~....Qll.~f t_~t.h_e. 
G 0 'L~J::.eQ. __ p-e r s Q!L_...hg.jL r e G_e i YeQ_ a to t.9.l--.r_e c 0 v.e.ll_ f r OJIl __ a llO th.eX. 

28 source that __ il? __ £LL~as.t_lUi. __ gLeat as the cQvereo---£erson' s 
t.9J;:.a L_ los SL i nc 1 ud i ng b o.th __ pg<::_1LQigx.y ____ Q!LcL ___ 1lQ!!P_e c un i2.1:Y 

30 lo.£~~nd 

32 li!_ The. ctaus.e_JrQyides that the health maint_enance 
QL9anj~<;:LtiQJl-'---S __ Qubr:Qg.atj,_QJL_ right is ~);:>-i.ect to subtraction 

34 to a££ounJ::,-J...9J;: __ th~LQ rata share of the __ covere_~rs9n_~~ 
£QQt$_L ___ di_sbursemen\;JL. attorne.L_s fees and other. expenses 

3 6 i ILC',-ldKJ e d i_ILQJ> t <;:Li_ni n9-J;ll~_r e .Q.QY&.U'- f r Q!D.... an 0 the r ~ 0 u r c e..!.. 

38 
ame_J},Q.ment ___ Qh_fL...§.y.brogation, ..,reimbursement or~imilaLSl.ause_~_9n 

40 ingi v -l@al~L_9Xoup __ .£..QYe r a---9&.--.--S ul::>j_~ CL~thi s_c~te r~ no_L.h~ 
~lied to the disasi'L<;:LntQ9_~ ___ of a covered person wi th ~_L.J;.,Q 

42 benef i ts __ 12xovideQ.~ the health maint!?n_anc£L_organization. in 
£.9nn_ecJ.ioJL wi th __ 9-~.inj,Q1:Y-L_iVnE2-.SJL.~onQ.i t;,j.on or other GoyeL!?.9. 

44 _si tuat;,j,9n that ___ Qf- iginQ,ted _-p-rior to the. addition or amendment to 
the_~J,ause . 

46 
In the event of a dispute as to the application of any such 

48 provision or the amount available for -----l2-.9yment _to those claiming 
QQYment for serv.i,ces or._ reimburs.emen~_ the dispute _ must be 

50 determined it the action is 12ending before the court in which it 
is_-p-endingj or if no action is~ding, by filing an action ill 

52 any court for determination of the dispute. 
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2 
SUMMARY 

4 
This bill ensures that an insured person will obtain a full 

6 recovery from other sources before having to reimburse the 
insurance carrier for benefits paid under a health insurance or 

8 motor vehicle insurance policy. 
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