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An Act to Amend the Procedures for Medical Malpractice Screenings.
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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 24 MRSA §2851, sub-§1, §A, as enacted by PL 1985, c.
804, §§12 and 22, is repealed.

Sec. 2. 24 MRSA §2853, sub-§5, as amended by PL 1991, c. 505,

§3, is further amended to read:

5. Lawsuits. The pretrial screening may be bypassed if all
parties agree upon a resolution of the claim by lawsuit. All
parties to a claim may, by written agreement, submit a claim to
the binding determination of the panel, either prior to or after
the commencement of a lawsuit. Both parties may agree to bypass
the panel and commence a lawsuit for any reasony or may request
that certain preliminary legal affirmative defenses or issues be
litigated prior to submission of the case to the panel. The panel
has no jurisdiction to hear or decide, absent the agreement of
the parties, dispositive legal affirmative defenses, excepts
eompliange~with- practice -parameters-er- r-isk -management -protecels
adepted-under--section -3973 - if--the -deferdant -is-a -participant-in
the ~-medieal - -Hability - -demonstration - project--established--under
subechapter -~ IX--and- -intends -to-introduce- evidende--of -compli-ance -at
erials--and--comparative -negligenee as such defenses are relevant

under section 2855 bsection 1. The
panel chair may require the parties to 1litigate, by motion,
dispositive legal affirmative defenses in the Superior Court
prior to submission of the case to the panel. Any such defenses
as well as any motion relating to discovery that the panel chair
has chosen not to rule on may be presented, by motion, in
Superior Court without the necessity of a complaint having first
been filed.

Sec. 3. 24 MRSA §2855, as amended by PL 1991, c. 505, §5, is

repealed and the following enacted in its place:

2855. Findings b anel

1. Question o©of merit. At the conclusion of the
presentations, the panel shall make its findings in writing
within 30 days by answering the question of whether the claim of
professional negligence ig frivolous.

2. tandard of proof. The standard of proof used by the

panel in making a finding under subsection 1 is a preponderance
of the evidence,

Sec. 4. 24 MRSA §2857, sub-§§1 and 2, as enacted by PL 1985, c.
804, §§12 and 22, are amended to read:

Page 1-LR1699(1)

PN



10

12

14

16

18

20

22

24

26

28

30

32

34

36

40

42

44

46

48

1. Proceedings . before panel confidential. Except as
otherwise provided in this section and section 2858, all
proceedings before the panel,-ineluding--Hdts--final-determinationsy
shalil-be-treated -int -every-respeak-as--private--and -confidential -by
the--panel--and--the - parties--te-the--elaim are admissible in any
subsequent court action for professional negligence based on the
same set of facts upon which the notice of c¢laim was filed. No
findings or other writings of the panely--nor -any--evidence--er
statements--made - by--any--party - -or--his- - -representative - durding--a
panei-hearing may be admissible or otherwise submitted or used in
any way for any purpose in any subsequent court action or any
other public disclosure mader unless otherwise agreed by the
parky-who--made ~ the--statement -or -~ presented--the - evidences—~ -k ~the
findings-~eof-the-panel-are+ parties, except as follows.

A. As-te-both-guestiens If the findings of the panel as to
the gquestion under section 2855y are unanimous and
unfavorable to the person accused of professional
negligence, the findings, without explanation, shall-be are
admissible in any subsequent court action for professional
negligence against that person by the claimant based on the
same set of facts upon which the notice of claim was fileds

and ,

B, As If the findings of the panel as to either the
question under section 2855, are unanimous and unfavorable
to the claimant, the findings, without explanation, shkail-be
are admissible in any subsequent court action for
professional negligence against the person accused of
professional negligence by the claimant based on the same
set of facts upon which the notice of claim was filed.

Under paragraphs A and B, the findings shall-be are admissible
only against the party against whom they were made. The
confidentiality provisions of this section do not apply if the
tindings were influenced by fraud.

2. Deliberations, discussions and testimony privileged and
confidential. The deliberations and discussion of the panel and
the- testimeony- -of -apy -enperty - whether--called ~-by - any- party-cr -the
parel,--shald--be are privileged and confidential, and no sueh
person may be asked or compelled to testify at a later court
proceeding concerning the deliberations, discussionsy or findings
or--expert--testimony-or -opinions--expressed -during of the panel
hearingr--vnltess--by--the - party - wheo--cadled--and--presented--khak
nenparty--espert, except as such deliberation, discussion and
testimenry-as findings may be required to prove an allegation of
fraud.
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Sec. 5. 24 MIRSA §2858, as enacted by PL 1985, c. 804, §§12

and 22, is repealed and the following enacted in its place;

§2858. Effect of findings by panel

If the panel finds unanimously under section 2855 that the
claim of professional negligence is frivolous. the claimant shall
release the claim or ¢laims bhased on the findings without payment
or be subject to the admissibility of those findings under
section 2857, subsection 1, paragraph B.

SUMMARY

This bill limits medical malpractice screening panels to a
review of professional negligence claims solely for the purpose
of determining whether a claim 1is frivolous, rather than
permitting panels to determine, as under current law, whether
professional negligence occurred. This bill also changes the
current law's confidentiality provisions concerning testimony and
other evidence presented to screening panels. Under this bill,
such testimony and evidence will be admissible in a subsequent
court action based on the claim of professional negligence.
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