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118th MAINE LEGISLATURE 

FIRST REGULAR SESSION-1997 

Legislative Document No. 398 

S.P.119 In Senate, January 23, 1997 

An Act to Recover Economic Loss Attributable to Tobacco Use. 

Reference to the Committee on Judiciary suggested and ordered printed. 

Presented by Senator MILLS of Somerset. 
Cosponsored by Representative TOWNSEND of Portland. 

Printed on recycled paper 

JOY J. O'BRIEN 
Secretary of the Senate 



Be it enacted by the People of the State of Maine as fonows: 
2 

Sec. 1. 14 MRSA c. 751 is enacted to read: 
4 

6 

8 
§S351. Definitions 

10 

.B§ used in this chapter, unless the context other~Lis..~ 

12 indicates, the following terms have the fol;I.owing meallings. 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

1. Economic 1085. "Economic loss" is defined as follows. 

A._. _.~gQnomic loss" to the State meCi.:g_~ heal t~care .. _._Q.J.ld 
disability costs paid by or thro1.J.gh the .. __ Sta~ includin9..r_ 
but not limited to, benef~under the Medicaid pr~~x.~m 

gdministered by tJ)e Department of Human S.erviG.~-pursuant t.Q 
the United __ ..J)tates_~ial Security~, Tit:le _.-.Zl&--.-m: 
bePJ'Lfi1:;J;1 under the ._StatJL_Em'ployee Heal th .J'XQgLCMLJ .. QLSlctive 
Q..cretireiLstate employees and their de.l:liill~1lt..§..,. 

B. "Economi c ~ __ " _.tQ.. an insur.flL~1a~.illwl.th __ . .Q.Q.X.§.~nd 
flLs..a.bilJ_t.Y beneU~id by the in.su;(g.L..J;.Q or on. behalf_Q..t 
~dividua1. 

i:-'--__ .:Kgonomic loss" to a health care_._Jll..QYidEu~:~n~.th~ 

£8 as 0 nab 1ft v aJ . .lLEl_.QLJJ.:Q._G. omPens a teJJ_he altlL. C.£.X:'L.1i.e.x. vic e..li..._9nd 
J2.£Q..Q.u<;;ts provided to an in9.i v_idual-'.. 

.D. "Economic loss II .tQ __ .9.D----.ip.sli v1..duaL--'l!eans heal th. care. 
SlXpenSe...L--..J...Q§.~.Q.L.....i.11Com~L-_earning .. ~c ill_~US eJL __ D.Y 
.<;1,1. s ab i 1 i ty-, the ._c 0 s L.....QL......Y.£l U!;L....JL(_ .. ~.P.l£g~II1e n t. __ Ji~rv i CSl_~.L 
Qe c uni arL..lQ1iL ar i s i1l9-.f r om .. ..J:le a tlL...2TI.!L....tbJL_C o.s t s. __ QLJ)ur i al '. 
~.Qnomjc l.9..§.~~ __ not .,include sub·je..Qtive or nonro.QJliLt.ary 
LQ§se§-<-.or. damages for pain, suf.ttli~motional distr.Sl.P..9_L 
1.0s;L_~.society and companionsh~_J,.Q....q§_Qf. __ consor:tjumL 
inj]J..£::¥.~~utation or _humiliat.iQIh 

.£....-.!Ai:iurer. "Insurer" means.-..-lL~nti tY .... that_-p.Qys heg) th_Q.r. 
42 disal;>ili.t.:¥.-benefi t5 011 behalf ._Q.L..~Q..?nt§~_this_~t~ .. 

inclu..dLIl9- insurer~uthorized ~Q.Q_ busine..§..!L..Jlndl;lr the_Maine 
44 Insur;anc~~ self-insured employers . ..QL MainE! __ citizeIls_ . ...9-J:Lq 

other grolJ-PlL-Q.I_§llJ;,i ties that may provide such benefits. 
46 

J-"._.< Tobacco or tobacco products. "Tobacco" or ~.~tQbacco 

48 £.£pducts" includes cigarettes, .. cigars.L-..cheroots, pipe t.Qbacco-L 
chewing tobacco, ~nuff and any other fo~m of tobacco-'p~epar~~fo£ 

50 .smoki~hewin9.... inhaling or other human use. 
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2 4. Tobacco manufacturer. "Tobacco manufacturer" means any 
entity that manufactures, packages, labels or prepares tobacco or 

4 tobacco products for human use. 

6 §S352. Liability 

8 A tobacco manufacturer whose products are di~tributed, 

marketed or sold to consumers in this State after December 31, 

10 1997, is strictly liable for the economic loss and related costs 
arising from personal injury, death or disease that is reasonably 

12 attributable to human exposure to its tobacco products and may 
not assert against any ~ claim the defenses of cQmparati~ 

14 negligl'!nce, contributory fault or assumption of the risk. All 
economic loss sustained after December 31, 1997 is recoverabl_e. 

16 regardless of when the exposure may have occurred. Economic loss 
may not be diminished by any theory or aelillition that a victim's. 

18 ~ar:ly death from tobacco exposure may have reduced the victim' s 
consumption of future medical services. 

20 
§0353. Recovery by State, insurer or health care provider 

22 
If the State, an ineurer or _ a health care provider incurs 

24 9f~_ December 31, 1997, any economic loss reasonably 
9ttr~D~~ple to human expos~ to tobacco or tobacco emoke, then 

26 such entity may-"recover its loss from any tobacco manufacturer 
liable under this chapter or liable under other applicabllL law. 

28 A reco~ by an entity under this section is independent of any 
rfll:_overy to which an individual may be entitled. The SJ&t.e may 

30 p-roceed by action of the Commissi.oner -..O.f Human Services 
represented either by the Attorney General or py priy~ 

32 attorneys ~suant to ~ection 8358. 

36 If, after December 31, 1997, an individual sustains an 
injury, deat~ gisease that is reasonably attributable to that 

38 person's exposure to -.t.ol>acco or tobacco smoke, then that person 
may recover from any tobacco manufacturer liable und~this 

40 ~~~£ter or other applicable law that person's economic loss that 
arises from exposure to the manufacturer's products regargless of 

42 Jlhen the exposure may have occurreg. Economic loss recoverable 
Qy. an indivigual includes future losses thQt.. are reasonably 

44 foreseeable at the time when recovery is made. If a portion of 
the loss has been paid by an entity that asserts its own Claim 

46 for economic loss under section 8353, the court shall grant 
relief as necessary to avoig duplication of recovery; otherwise, 

48 the collateral source doctrine applies. 

50 §S355. Recovery of related costs 
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2 An entity or individual entitled to recover under this 
chapter may also recover from liable manufacturers the costs and 

4 expenses that are reasonably necessarY--ior effectuating the 
recovery of economic lo~ . These relat,ed costs include the fees 

6 and expense_s for investigation, for gathering of data, for 
performance of scientific stlldies, for legal represeI).tation, for 

8 expert witnesses and f~court costs and proceedings. 

10 §S356. Presumptions and apportionment 

12 In determining a !,oba..Q_co manufacturer's proportionate share 
of liability to the State or other entity under sections 8352 and 

14 8353, the coyrt shall apply evidentiary presumptions in the 
following manner~ 

16 
~~regat~osses. Economic losses may be aggregated 

18 and proven on a year-to-year basis. 

20 2. Pr~tionate share. It is presumed that a t.obacco 
manufactyrer's proportionate share of liability for economic loss 

22 in any given year is egyal.-.t.Q. its percentage share of th~Qtal 
dollar volyme of retail tobacco salgs in this State for the 

24 3-year period immediately preceding the year in which the 
economic loss is systained. 

26 
~ Clas.s appraisal and a~~~ment. Proof of economic lo~~ 

28 attr ibutable to tobacco use may be based on reliable assessments 
and expert~praisals for classes of persons affected rather than 

30 on proof of causation and damages for each person individually. 

32 4. Studies, s§rnPlings and surveys. An assessment of 
economic loss. including causation and damages, may be based on 

34 reliable epidemiological studies, scientific samplings or 
statistical syrveys and other data for categories or classes of 

36 persons reasonably comparable to those for whom such loss ha~ 

been~d, rather than proof supplied on a person-by-person basis. 
38 

5. Rules. The CQmmissioner may adopt rules specifying 
40 methQ.Q.s by which data may be collected and assessmeI).ts -'TI.gy~ 

made to determine tbe extent of each manufacturer's lial;>ili t.Y- ang 
42 may propose to the court other evidentia~resumptions 

appropriate to determining liabili ~nd damages in Sill.Y--.S!.ction 
44 under this chapter. Rules adopted under this section are routine 

technical rules pursuant to Title 5, chapter 375, subchapter II-A. 
46 

48 

50 

6. Rebuttal of presumptions. 
rebut the presumptions defined or 
and may be heard on adjustments 
application of such presumptions. 

A tobacco manufacturer may 
developed under this section 
to be made in the proposed 
The court shall apply those 
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presumptions that aid in providing reasonable assessments of the 
2 economic losses claimed and may not reject a presumption merely 

because an alternative method exists that may yield greater 
4 certainty, reliabili~9r precision. Progeedings for determining 

_liabili ty and damages under this chapter may not be un.d:lJ.ly 
6 delayed for purposes of seeking further refinement of data 

~thering and analysis so long as the methods proposed or 
8 available yield a reasonable aM eg:ui table result. 

10 §S357. Comprgmise authority 

12 The AttoLney~enerQ~ with advice and consent of the 
Commissioner of Human Services, may gompromise or waive any 

14 portion of the St.ate's recovery authorized by this chapter to the 
extent that it lies in the best interests of the St.ate to do SQ 

16 and may establish a ...J2l.9Jl_i..QX __ ,I;I.eriodig payments by any tobacco 
manu~cturer in discharge of its liability as it accrues. 

18 
§S358. Private sector assistance 

20 
The Commissioner of Human Services and the AttorneY General 

22 may contract with private cons uU;,..g.nt s and private attorneys to 
govide expert assistance and legal representation for an action 

24 brought under this chapter. 

26 §S359. Distribution 

28 Funds r~covered for the State under this chapter must first 
be used to .-P.lll'.--the associated fees-<--.legal costs and expenses 

30 incurred by the Department of Human Services or the Attorney 
General, inGluding expenses ~~ab~~er section 8358. The 

32 remainder mUgt be remitted to the General Fund. All state 
recoveries must be agcount.ed for ag directed by the State Budget 

34 Officer.!.. 

36 
SUMMARY 

38 
The bill creates a uniform prospective remedy for recovery 

40 of economic loss caused by tobacco exposure. Related costs and 
legal fees are also recoverable. The liabilities created by the 

42 law apply only to manufacturers and not to other members of the 
tobacco industry. 

44 
Manufacturers are prospectively held to a strict liability 

46 standard and are deprived of the contributory negligence defense; 
but victims may not recover noneconomic damages. This is 

48 parallel to the trade-off created by workers' compensation laws. 
The bill is, in essence, a "tobacco compensation" statute. 

50 
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Group losses asserted by the State, insurers or health care 
2 providers are provable on the basis of market share liability 

wi th the aid of certain presumptions that the manufacturers are 
4 permitted to rebut or adjust. 

6 The bill is derived in part from legislation in Florida and 
Massachusetts but it is more fully developed than those laws. 

8 

10 
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